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CHAPTER ONE
INTRODUCTION AND PRELIMINARY MATTERS

A. What is custom

It is appropriate to begin our enterprise with a definition of custom. According
to the Black’s Law Dictionary, Delux 9"Ninth custom is “is a practice that by its
common adoption and long, unvarying habit has come to have the force of
law.”In the quotation of Viner as cited by Allen (1939) and later by Allot (1970),
“A custom, in the intendment of law, is such a usage as hath obtained the force



of law, and is in truth a binding law to such particular places, persons and things
which it concerns .” It is therefore particularly difficult to understand certain dicta
of judges which cast doubt on the proposition that customary law is law in any
sense.

B. Definition of customary law

Customary law is defined in the Blacks Law Dictionary, Delux Ninth Edition as,
“Law consisting of customs that are accepted as legal requirements or obligatory
rules of conduct; practices and beliefs that are so vital and intrinsic part of a
social and economic system that are treated as if they were laws.”

Lon Fuller expounded the concept of customary law further in his seminal work,
The Anatomy of Law, page 71 in the following words:

“In cont with the statute, customary law may be said to exemplify implicit law.
Let us, therefore, describe customary law in terms that will reveal to the
maximum this quality of implicitness. A custom is not declared or enacted, but
grows or develops through time. The date when it first came into full effect can
usually be assigned only within broad limits. Though we may be able to describe
in general the class of persons among whom the custom has come to prevail as
a standard of conduct, it has no definite author; there is no person or defined
human agency we can praise or blame for its being good or bad. There is no
authoritative verbal declaration of the terms of the custom; it expresses itself
not in a succession of words, but in a course of conduct.”

The customary law of particular communities in Africa today has a chequered
history and that of the various ethnic groups in Ghana is no exception. It is often
presented as emanating from some immemorable custom. However, new
findings in this area suggest it is one of the rather recent developments. As noted
by Kunbour, the study of Mamdani offers useful insights to its genealogy as
commencing from the closing years of the pre-colonial period; was concretised
under colonial rule; and continue in the post-colonial era. As he noted, before
the onset of formal colonial rule most African communities were caught up in a
state of social upheaval. The process of traditional state formation, the
development of markets, and the outlawing of slavery are held to have
accounted for such social tensions. There were territory based claims of lineages
for emerging traditional kingdoms that were engaged in struggles with kin-based
claims of lineages for political power. Where the latter triumphed, non-
centralised political entities were integrated into centralised mass political
formations. This altered the social power configuration with the entry of new



players as either kings or chiefs. Also, freed slaves could engage in economic
activity with its attendant social mobility.

Further, the emergence of market centres for trading in crafts and other wares
also raised the social status of segments of the society who hitherto were
considered the wretched of the earth.

One may therefore ask if customary law is “Law"”? For a long time, it was noted
that British judges in West Africa declared that native law is foreign law” as per
Francis Smith, J., in Hughes v. Davis (1909) Ren. 550 at p. 551 (Gold Coast).
What they meant in so saying was that Africa customary law was foreign to them
and not within their knowledge, and hence must be proved as fact like foreign
law properly so called. It has frequently been referred to in earlier times as
“native law and custom”. As indicated by Allot , “If this phrase is treated as
severable, then the use of” “law” in the collocation “native law” would seem to
indicate sufficiently the mind of the legislator”. To him, “custom” on the other
hand, would have been linked (illegitimately) with local or other custom as used
and practiced in England.

Customary law as a source of law under Article 11 of the 1992 constitution has
lent itself to several definitions by many scholars and legislations. Under section
2 of the Gold Coast Colony Native Administration Ordinance 1927, ‘native
customary law’ for the purposes of the ordinance is said to be:

“Native customary law’ means a rule or a body of rules regulating Rights
and imposing correlative duties, being a rule or a body of rules which obtains
and fortified by established native usage and which is appropriate and
applicable to any particular cause, action suit, matter, dispute, issue, or
question, and includes also any native customary law recorded as such in a
statement which shall have been declared under section 123 to be a true
and accurate statement of such native customary law.”

This provision was reproduced in sustainably identical terms in the Gold Coast
Native Courts (Colony) Ordinance 1944, and accordance Allot (1970) were
adopted in an abbreviated form by the then Eastern Regional of Nigeria
Customary Courts Law 1956, s. 2, and by the Tanganyika Local Government
Ordinance, cap.299, s. 53 A (4), as amended, and by the Sierra Leone Courts
Act 1963.

The Ghanaian provision was re-enacted in 1958 by a new definition contained in
the Local Courts Act 1958, s. 2 of which provided:



“Customary law’ means any uncodified rule or rules having the force of law and
not repugnant to the law as of Ghana, whereby rights and correlative duties
fortified by established usage have been acquired or imposed, and includes any
declaration of customary law published from time to time in the Gazette”.

This definition was again repealed by the Courts Act 1960, and a new definition
of customary law substituted.

For the purpose of this study, Customary law is defined as based on Article 11(3)
of the 1992 Constitution as:

“Rules of law, which by custom are applicable to particular communities in
Ghana”, written or unwritten. It also includes rules determined by the Superior
Courts of Judicature.

Another concern regarding the customary law is time factor. Thus if the courts
are asked to apply the customary law, which law of what period are they to
apply? In Mensah v. Wiaboe (1925), D. Ct., the notion that customary law must
have existed from time immemorial (AD 1189) was abandoned, and instead it
was suggested that the effective date was 1876, being the date of the coming
into force of the old Supreme Court Ordinance.

C. Ghanaian Customary Land Law

Ghana operates a pluralist legal system. Legal pluralism refers to the co-
existence of more than one form of law within the same jurisdiction or legal
system. In Ghana, as in most African countries, by reason of our colonial history,
we have a pluralistic legal system, with the system of law inherited from the
colonial period co-existing with the customary and religious systems of law. This
co-existence has not been an altogether easy one, principally in the area of
family law and land rights.

In the area of land law, the existence of more than one system of law regulating
land rights adversely affects the rights of many with regards to access to land
and land use. Generally, the complexity of land rights and security of title is the
result of the co-existence of different systems (customary, religious, statutory
law, and constitutional) in the regulation of such rights.

Indeed one can identify a hybrid of English Common Law rules and principles;
the Ghanaian customary rules and principles, constitutional provisions and
statutory provisions.



The picture is even made complicated by Article 11 of the 1992 Constitution
which outlines the sources of law in Ghana. Article 11(1)(e) mention “the
common law” as one of the sources of law in Ghana. Then Article 11(2) defines
the common law of Ghana as comprising the received common law and the rules
of customary law. Customary law is defined in Article 11(3) as “rules of law
which are by custom applicable to particular communities in Ghana”.

Given our concept of community in this country, how many variations of the
customary law do we have in Ghana? In other words what is the Customary
Land Law of Ghana? To even take it to another level: Is there any such thing
as the Customary Land Law of Ghana that we should be studying?

It would be difficult to answer these questions. However, you can be sure that
we are able to make broad generalisations after a distillation of rules and
principles from the available body of case law, customary practices and writings
of scholars and practitioners in the field. Particular propositions of law may not
be applicable country-wide or even in the same political region or ethnic group
or subdivision. Yet that is what makes the subject challenging.

Be that as it may a caveat must be sounded regarding making broad
generalisations about the customary land law. You could go wrong!

D. The Concept of Land or Immovable Property

Under Ghanaian customary law, property may be divided into four classifications:
land, that is to say, the soil or earth; things savouring of land such as houses,
huts and farms; movables; and intangible property such as medical or magical
formulae. This classification has legal, sociological and religious significance
since such questions as alienability, the quantum of proprietary interest which
an individual can hold and the powers of customary fiduciary functionaries over
corporate property and substantially affected by the nature of the property in
question ( Asante, 1969). The learned author further indicated that property may
also be classified into three broad groups according to the character of the
owning entity: stool, family and individual property. This classification is
pertinent to questions relating to the management of property, conveyancing
forms and the extent of beneficial enjoyment.

Traditional thinking drew a sharp distinction between the soil or earth and the
tangible fruits of man’s endeavour thereon. Farms, houses and other buildings
were not considered land and were not subject to the doctrinal restraints on
alienation which characterized land law (Rattray, 1929). Nor did the customary
conception of ‘land” encompass incorporeal interests or usufructuary rights. But
this traditional view has been rejected in recent legislation and commentary



(Ollenu, 1962). The Interpretation Act of 1960 follows the broad English
definition of land [Law of Property Act 1925, s. 205 (1)]: “Land’ includes land
covered by water, any house, building or structure whatsoever, and any estate,
interest or right in, to or over land or water.” [Interpretation Act 2009, (Act 792).

It is not clear whether the above definition disposes of the customary conception
of land. It is arguable that the Interpretation Act is merely concerned to postulate
the purview of the term “land” for the purposes of legislation. It did not prevent
the Supreme Court from applying the traditional definition of land in the case of
Dadzie v. Kokofu (1961) G.L.R. 90 in which the court held that ownership of
cocoa farms was to be strictly distinguished from ownership of the land had no
automatic claim to such farms, where these had been made by another person
under a licence granted by the deceased.

A meaningful discussion of customary land law necessarily entails an excurses
into the religious aspect of land. Throughout Ghana, traditional philosophy
ascribed as sacred significance to land as seen amongst various ethnic groups.
According to the Northern ethnic groups, land was the property of the earth
spirit who was the giver of life and the wherewithal to live. Similarly the Gas
attributed ownership of land to sacred lagoons, while the Ashantis regarded it
as a supernatural female force —the inexhaustible source of sustenance and the
provider of man’s most basic needs . She was “helpful if propitiated and harmful
if ignored.” Land was the sanctuary for the souls of the departed ancestors, and
a reference to a place as the burial grove of the ancestors has a deep emotive
significance. Indeed another important premise of the religious significance of
land was the deep-seated idea that land belonged to the ancestors. In the
celebrated words of the late Nana Sir Ofori Atta I, a distinguished traditional
dignitary: “Land belongs to a vast family of whom many are dead, a few are
living and countless host are still unborn.” Concepts of land ownership were
thus bound up with the ancestral worship. This cult is predicated on the belief
that the departed ancestors superintended the earthly affairs of their living
descendants, protecting them from disaster and generally ensuring their welfare,
but demanding in return strict compliance with time-honoured -ethical
prescriptions. Reverence for ancestral spirits dictated the preservation of the
land which theLiving shared with the dead. In effect land was an ancestral trust
com mitted to the living for the benefit of themselves and generations yet
unborn. Land, then, was the most valuable heritage of the whole community,
and could not be lightly parted with.

That eternal corporation of the past, present and future was the state,
symbolized by the stool. It only needed a well-integrated and centralized political
system, as in Ashanti, to extend the religious idea of ancestral ownership of land
to the legal doctrine of the stool’s absolute ownership of all land within its



territorial boundaries . The Chief's position vis-a-vis stool land was that of a
fiduciary. As the top executive functionary he had authority to manage and
administer the property, but he was required to do so in the interest of his
subjects . A central consequence of traditional religious and political dogma was
the attribution of the unqualified ownership of all land within the state to the
stool.

Before the indigenous economy became predominantly agricultural a stool
subject could not claim exclusive rights of possession and user over any part of
the land; “every member of the tribe had equal rights to wander over and hunt
upon the land which belonged to the group.” Later, when people settled down
to farming as the main economic activity, and stool subjects reduced portions of
land into their possession for the purposes of cultivation, there developed the
concept of the subject’s usufructuary right to stool land, that is to say, the right
to occupy, till, or otherwise enjoy and unappropriated potion of stool land and
to appropriate the fruits of such user. This right of beneficial user in no way
derogated from the allodial title of the stool; to use Lord Haldane’s words, the
usufructuary right was “a mere qualification of or burden on the radical or final
title of the Sovereign...” (Amodu Tijani v. Secretary, Southern Nigeria (1921) 2
A.C. 399 at p. 403).

Traditional ideas drew a sharp distinction between the subjects’ right of
beneficial user in stool land, and the stool’s absolute ownership thereof. An
Ashanti saying runs; “The farm (meaning the farm Produce) is mine, the soil is
the Chief’s . User, however long, could never ripen into ownership (See Kumav
Kuma (1938) 5 W.A.C.A. 4 (P.C.); there was no equivalent of the Anglo-American
idea of prescription. As a consequence of this scheme no land could be ownerless
(See Wiapa v Solomon (1905) Ren. 410).

Regarding land Blackstone, the legendary English legal historian commented as
follows: “Land is a word of a very extensive signification”.

Ordinarily land is seen in terms of physical ground. For example Kofi owns land.
Upon hearing this, your mind is focused on a plot of land or a piece of turf
located somewhere at West Legon or Ofankor, for example.

According to Ollennu:

“The term land as understood in customary law has a wider application. It
includes the land itself, i.e. the surface soil, things on the soil, which are enjoyed
with it as being part of it by nature, i.e. rivers, streams, lakes, lagoon, creeks,
growing trees like palm and dawadawa trees or things artificially tied to it like
buildings and any structure whatsoever. It also includes any estate, interest or



right in, to or over the land or over any of the other things which land denotes,
i.e. right to collect herbs or snails or to hunt on the land”.

For legal purposes land includes all trees, shrubs, hedges, plants and flowers
growing thereon, whether cultivated or wild. However, in the Dadziev. Kokofu
(1961) 1 GLR 19, the Supreme Court held that ownership of cocoa farms was to
be strictly distinguished from ownership of the land on which they were situated,
and that the successor to the land had no authority to claim such farms where
these had been made by another person under a license from the deceased.

For legal purposes water is seen as a species of land.

The Interpretation Act 2009 (Act 792) provides that ‘Land’ in any enactment
includes any estate, interest or right in, to or over any land or water”.

England’s Law of Property Act, 1925, S.205 (1)(x) defines land as follows:

“Land includes land of any tenure, and mines and minerals, whether or
not held apart from the surface, buildings or parts of buildings...(whether
the division is horizontal, vertical or made in any other way) and other
corporeal hereditaments; and also a manor, advowson, and a rent and
other incorporeal hereditaments and an easement, right, privilege or
benefit in, over or derived from land”.

Several unfamiliar terms have been introduced in this definition. But importantly
land is not regarded just as a mere ground. But a category describing a whole
range of rights associated with the ground.

The above definition distinguishes between two very important categories of
rights, which make up land, viz., corporeal and incorporeal hereditaments.
Hereditament signifies rights that are heritable, i.e. capable of passing by way
of descent to successors in title.

Corporeal hereditaments include the physical and tangible characteristics of land.
These are the physical features of land and consist of the physical surface and
everything attached to the land. For example minerals, buildings attached to
the surface and plants and trees growing on the land.

Incorporeal hereditaments refer to certain intangible rights which may be
enjoyed over or in respect of land. These are intangible rights existing in the
land as a physical entity. Thus proprietary rights in the land are classified as
land. For example lease, easement and mortgage may all be regarded as land.



E.Relationship Between Ownership of the Surface of Land and Rights
Above and Below the Surface

The general rule is that ownership of the surface of land carries with it rights to
what is below the surface and to control of the airspace above. This is expressed
in Latin as: "cuius est solum, eius est usque ad coelum et ad inferos” (meaning
whoever owns the soil owns everything up to the heavens and down to the
depths of the earth). Whether accurate or not this notion articulates the sacred
notion of the nature of property rights in the common law. The above principle
is illustrated in the case ofKelsen v Imperial Tobacco Co. (Of Great Britain and
Ireland) Ltd. [1957] 2 All ER 343. In this case, the plaintiff, Mr Joel Kelsen, was
the lessee of a one-storey tobacconist's shop at No 407 and No 407B, City Road.
He brought an action against Imperial Tobacco Company (of Great Britain and
Ireland) seeking an injunction requiring the defendant to remove from the wall
above his one-storey shop, a large advertising sign which projected into the air
space above the plaintiff's shop by a distance of some eight inches. The plaintiff
claimed that the defendant, by fixing that sign in that position, had trespassed
on his air space and that they threaten to continue to trespass unless restrained
by the court. The court held that the air space above the shop was part of the
premises demised to the plaintiff, since on the true construction of the lease of
December, 1948, there was nothing to displace the prima facie conclusion that
the demise of the premises included the air space above the shop. It was further
held that the invasion of the plaintiff's air space by the sign amounted to a
trespass on the part of the defendant. Hence, he was entitled to a mandatory
injunction requiring the defendant to remove the sign.

However in the case of Pountneyv Clayton[1881-85] All ER Rep 280
Also reported 11 QBD 820; 52 LIQB 566; 49 LT 283; 47 JP 788; 31 WR 664

the above rule was not strickly applied. In Poutney v. Clayton, the plaintiff
brought an action to stop the defendant from mining on a parcel of land.The
plaintiff bought the said piece of land from a railway company which
compulsorily acquired the land under the powers given by the Railways Clauses
Consolidation Act. However, the defendants had been mining on the land
before it was sold to the plaintiff. On the above facts the court held that the
defendant cannot be stopped from mining on the land since the plaintiff
bought the land subject to the activities of the defendant. Hence the ownership



of the surface of the land was distinguished from the ownership of the soil
below the surface.

Also, in the case of Lord Bernstein of Leigh v Skyviews & General Ltd. [1977] 2
All ER 902 the plaintiff brought an action against the defendant for trespass. The
basis of the plaintiff's action was that the defendant took a single aerial
photograph of the plaintiff's premises from a height of several hundred feet. The
plaintiff objected to the photogragh being takenand also without his permission.
He further contended that the defendant was not entitled to rely on the statutory
defence under section 40(1) of the Civil Aviation Act 1949, since that section was
limited to a bare right of passage over land and did not permit the use of air
space for the purpose of photography. Giving judgment in favour of the
defendant, the court held that the rights of an owner of land in the air space
above the land extended only to such height above the land as was necessary
for the ordinary use and enjoyment of the land and the structures on it, and
above that height the owner had no greater rights in the air space than any
other member of the public. Hence, the defendant did not trespass since his
aircraft was at a distance far away such that it did not trespass on the property
of the plaintiff.

See also, the case ofStar Energy Weald Basin Limited and another
(Respondents)N.Bocardo SA (Appellant) [2010] UKSC 35

The defendant drilled three wells under the land owned by Bocardo SA in order
to extract the oil that lies beneath it. Bocardo SA then instituted an action for
trespass against them.The plaintiff’s argument was that, since it owns the land,
it therefore mean it owned everything attached to the land.The defence on her
part was of the opinion that because the minimum depth of the well is about
800 feet, it cannot be reasonable to say that they are trespassing on the
plaintiff's property, and that their activity cannot negatively affect the plaintiff’s
use and enjoyment of their property. However, the court held that he who owns
the land owns anything that is above or below the land.

However, it is worth noting that the definition of land includes *fixtures’ attached
to the land. This is consistent with the common law notion of quicquid plantatur
solo, solo cedit (meaning whatever is attached to the ground becomes part of
it). In order to achieve this goal, the law has to distinguish between ‘fixtures’
and ‘chattels’.



Fixtures comprise that category of material objects which, when physically
attached to the land, are regarded as becoming annexed to the realty.
Irrespective of their previous ownership, title to such objects, thenceforth vests
automatically and exclusively in the owner of the realty or land. As fixtures, they
are regarded as having merged with the ‘land’ by reason of some curious legal
metamorphosis, and thus pass with all subsequent conveyances of the realty
unless and until lawfully severed from the land.

By contrast the category of ‘chattels’ consists of objects which never lose their
character as mere personalty, but which retain their ‘chattel’ status even though
placed in some close relationship with realty. Not being included within the
realty, chattels do not automatically pass with conveyances of the land.

The distinction between ‘fixtures’ and ‘chattels’ is not entirely straightforward.
The distinction seems largely to turn on two separate but related tests as to the
intention of the original owner of the object in question. These two tests relates
to the degree of annexation present in a given circumstances and to the general
purpose of the annexation. We shall return to this discussion in Volume II.

E. The Nature and Scope of Immovable Property law

1. What is Property?

It is important at the onset to dispel one common lay person’s notion concerning
‘property’. Non-lawyers (and sometimes even lawyers) speak loosely of property
as the thing which is owned. While this usage appears harmless in ordinary
parlance, it tends to obscure certain salient features of property as a legal
phenomenon.

C.R. Noyes, in his book T7he Institution of Property, at p. 357 defines property
as:

“The interest, which can be acquired in external objects or things. The
things themselves are not, in a true sense, property, but they constitute
its foundation and material, and the idea of property springs out of the
connection, or control, or interest which, according to law, may be
acquired in them or over them”.
In other words, property is not a ‘thing’ but a relationship. Property is the
relationship between the owner and the thing, i.e. between a ‘subject’ and an
‘object’. This explains why it is possible for conflicting claims to be brought by
two or more ‘subjects’ in respect of the same ‘object’. This is demonstrated
more clearly in the case of land. Land could be the object of a multiplicity of



claims made simultaneously by an owner-occupier, a tenant, a building society
or a neighbour who enjoys an easement.

Generally speaking “Property” concerns the ownership of things. At a basic level
everyone is familiar with the idea of property since they have some experience
of owning something — for example your car, clothes, etc. As a consequence of
your ownership you are able to do whatever you want with it (subject of course
to the limitations imposed by the law). You can sell it, destroy it gift it and so
on. All of these are made possible by the fact that you own the car. There are
two main types of property, namely Tangible and Intangible Property.

2, Distinction Between Tangible and Intangible Property

Tangible property consists of things, which are physical in nature, e.g. car.
Intangible property consists of things which are not physical in nature but which
are regarded as property because they are capable of ownership, e.g. shares in
a company, intellectual property.

3. Distinction Between Proprietary and Personal Rights in Property

A proprietary right is a right, which exist in relation to a thing, whether tangible
or intangible. For example a house, which is “owned” by one person may be
leased to a tenant and mortgaged to a bank. In this case the owner, tenant and
bank will all enjoy proprietary rights in the house. In other words a proprietary
right is a right existing in the “res” or thing to which it relates. Such right is
described as a right /in rem — in the thing itself. For example a lease is capable
of enduring through changes in ownership and is enforceable against the new
owner.

A personal right is an entitlement, which a person enjoys against another specific
individual person. Its central characteristic is that it can only be enforced against
that specific person. It is described as a right /npersonam.

4, What is the Law of Immovable Property?

The law of immovable property is not particularly concerned with things. It is
concerned with the relationships which arise between persons in respect of
things. The law of immovable property comprises of the range of legal rules and
principles, which regulate the proprietary issues concerning that, which is
classified as land. It is an analytically coherent body of law as, for example, is
criminal law which concerns itself with how the law determines if conduct is
criminal in the eyes of the state or the law of contract which comprises of the
legal rules regulating obligations voluntarily entered into by consensual



agreement. The concerns of land law are of tremendous social significance since
the ownership, control and exploitation of land is of fundamental importance to
society. No one can live in the modern world without reference to land. Land
may provide a home, place of work or recreation. You can make a long list.

5. What does the Law of Immovable Property Cover?

The law thus covers the following: ownership of land, and formalities and
procedures for transfer of land;

Creation of subsidiary interests in land and the rights and obligations of holders
of subsidiary interests;

Priorities between competing interests.

6. The concept of Ownership and its Usefulness or Appropriateness
in the Analysis and description of the system of landholding and
interests of land in Ghana.

One of the critical issues in the discourse on customary land law of Ghana relates
to the question of terminologies for describing interests in land. This difficulty
arise partly from the hydra-headed nature of the customary law on land. We
need to answerthe question whether all or some of the English legal
terminologies are appropriate for describing interests in land in Ghana.Arguable
some of the the borrowed English terminologies may not adequately describe
local land interests and tenurial systems.

The next question to be answered is whether ownersip as a term appropriately
relate to land. In other words is it good enough to say one is the “owner” of

land? Or should we rather say that one has an “interest” in land. You will
discover the answer after you have completed reading this book!

CHAPTER 2
THE ALLODIAL INTEREST

A. INTRODUCTION

1. Land Tenure



Land tenure denotes the various laws, rules and obligations governing the
holding and/or ownership of rights and interests in land. The system provides a
framework within which the rights and interests are exercised or left dormant in
the use, development and transference of land. Rights and interests vary widely;
customary/private or public, temporary or perpetual, big or small, secure or
otherwise. In Sub-Saharan Africa, the dominate land tenure system is the
customary land tenure. The major characteristics of customary tenure is that
the land is regarded as belonging to the whole social group and not to an
individual. It is also referred to as a system of land relation in which the
ownership of the land is vested in a collective (whether a family, lineage or a
clan) while the individual enjoys virtual unrestricted rights of usage. The head
of such a collective or community is regarded as a symbol of the residuary,
reversionary, and ultimate ownership of all land held by the collective . The
communal land is a social resource and also has some religious significance; it
is only through his or her relationship with the land that an individual perceives
a sense of place and personality.

The main percept of Ghanaian customary land law as expounded by Ollennu is
that every parcel of land has an owner. Ownership is a complex relationship
between people in a society in respect of anything acquired by them either as
individuals or jointly as a group. This relationship involves understanding and
attitude concerning the liberties of the acquirer in respect of the thing acquired

According to DA Rocha and Lodoh:

“The concept of ownership of land embrace possession of land title of land. An
owner of land is a person who can prove that he and those through whom he
claims title have possessed the land so long that there can be no reasonable
probability of the existence of a superior adverse claim”.

Ownership of land is expressed in terms of rights exercisable over such land. It
is the bundle of rights that enable a person to exercise ownership of the land.
The western or English ownership of land includes the right to exclusive use, the
right to dispose of one’s interest and the right to enjoy the fruits of such land.
As Ollennu indicated, ownership of land is vested in more than one person and
the right, title or interest vested in one may be different materially from the
right, title or interest vested in the other(s). Thus one person may have the
absolute ownership of land vested in him, another may have the right of
immediate enjoyment of the beneficial interest in the same land vested in him,
while yet another may have vested in him a right by licence to use the land for
a specific purpose’ example to build, fell palm trees, to grow seasonal crops or
to fish in creeks for a specific number of years.



2. Types of Customary Land Tenure

Customary sector holds 80 to 90 percent of all the land in Ghana . These land
are held by individuals and families, communities represented by stools, skins
and families and in some areas, Tendamba or clans. It has also been noted that
there are significant differences in customary tenure and management systems
between the north and south of Ghana. Customary ownership of land could be
of different forms of peculiar legal rights. The types of ownership of land in
customary law are:

Allodial or paramount title (interest)

Sub Paramount title (interest)
Usufructuary/Customary freehold interest
Tenancies

Licences

Pledges

These forms of land ownerships as practiced are discussed into details below in
relation to specified traditional areas in Ghana.

3. The Allodial or Paramount Interest

Allodial is derived from the German word ‘olod’ or ‘allod’ meaning entire property
from which was derived the mediaeval Latin word “allodium” (allodium) which
means an interest held of no-one, an absolute or original heritage. The allodial
title is the highest quantum of interest or title that can be held and it cannot be
extinguished or terminated. According to Kasanga ‘customary authorities hold
“allodial title”, that is, the residual title to the community’s land from which all
other rights derive’. It means that this interest to land resides in the group as a
whole, with the stool’s occupant who is normally the chief, being the caretaker
or trustee. Thus ever since its recognition, chiefs in Ghana have been waging
both political and legal campaigns to expand their claims to the absolute ‘owners’
of the land and hence particularly in urban areas to act like ‘rent seeking office-
holders’ (Berry, 2001:92). According to Rayner C.J,

‘the notion of individual ownership is quite foreign to natives’ ideas. Land
belongs to the community, the village or the family, never the individual'.

Thus land is always conceived as a communal property, passing on to successive
generations. This is supported further by Nana Ofori Atta who indicated that.....

“land belongs to a vast family of people, many of whom are dead, a few are
living and countless hosts are still unborn” .



This means that land is always conceived as a communal property, passing on
to successive generations. Therefore ownership is not in individual members and
certainly not in the head except symbolically.

4. Nature and Location of the Allodial Title
There are mainly two forms of the Allodial ownership:

e State Ownership
e Family Ownership

In most Akan states such as Ashanti and Akyem,the fundamental answer to the
question who is the owner of the land is that the land in effect belongs to the
state or to the whole community usually represented by the stool or its occupant.
Thus in the words of Bentsi-Enchil , ownership of the land is vested in the state.
This means that the land is attached to the paramount stool, or that it is the
property of the whole community. In view of this, the basic principle in such
areas is that allodial title to land within such a state can be transferred only by
the paramount chief acting with consent and concurrence of his principal elders
and councilors. It follows therefore that in any state where the land is deemed
to be owned allodially by the whole community as such, the interests of the
constituent members of the community in land occupied by them are regarded
as falling short of the allodial ownership.

The second form of allodial ownership of land is common among the Ewes, Ga-
Adangbe and some parts of Northern Ghana. To them families own allodial title
to land separate from stool lands. These lands are held in trust for the family
members by the family head. Any transactions in such lands demand the consent
and concurrence of family member before it can be regarded as valid. It is also
possible for some Akan areas to also exhibit this form of allodial ownership.
According to Bentsi-Enchil , it is only when an outright grant had been made by
the whole community through its “management committee” to an individual, a
family, or other larger group, could individual, family, or other larger group claim
to be the allodial owner of the land so granted.

Apart from the two major forms of allodial ownership sited above; the courts
have also held that this form of ownership is possible of being vested in
individuals as stated in the case of Nyasemhwe and anotherv. Afibiyesan (1975)
1GLR297 and also in substools such as James Town (Alata) Stool and Another
v. Sempe Stool and Another (1989-90) GLR 393.



The allodial interest also provokes contestation in areas of Ghana which do not
share its essentially ‘Akan’ character — the notion of the Stool as embodiment of
a political jurisdiction implies also recognition of rights over land. In non-Akan
communities such as Ga and Ewe, land is held by families, not Stools, and in
some societies of the Northern and Upper Regions, ‘land priests’ or tendamba
control access to land as representatives of the lineages of ‘original settlets’.
Thus Schmid’s and Crook et al's generalization that tendamba hold allodial
claims to lands in the Northern Kingdoms in what is now Northern and Upper
Regions which has laid down the seeds of currents conflicts with both tendana
and with subject peoples’ such as the Nawura or Konkomba is not supported by
the evidence on the ground.

This interest is also described as the Paramount title, Absolute title or Ultimate
title. According to Bentsi Enchill it is the only customary title that is not held by
a tenant from a lord. Under English law there is legally speaking only one
landlord, i.e. the Crown. Everyone else is a tenant of some sort.

If one considered a hierarchy of interests under the customary law, the allodial
title occupies the apex. It is thus the highest interest you can hold in land under
the customary regime. There is some controversy as to what entities can hold
the allodial title. In other words where is the allodial title located? Two ideas
are put forward. First are customary communities, viz Stools and Families and
Individuals.

There are authorities which have held that in certain parts of the country the
allodial title is vested in customary communities called Stoo/s.The cases of Akwei
v. Awuletey (1960) GLR 231 and Koteeiv. Asere Stoo/ (1962) 1 GLR 312 are good
examples of these.

However in Jamestown Stook. Sempe Stoo/ (1989-90) 2 GLR 393, it was held
that the allodial title was vested in sub-stools. See also Gyeabour II & Ors. v.
Ababio (1991) 2 GLR 416.

The Sub-paramount title is vested in the occupants of the subordinate stool or
skin under the head stool or skin and it is the second highest to the allodial title.
Ollennu distinguished between the paramount and sub-paramount titles as
follows:

“When the paramount, ultimate or absolute ownership is vested in a ‘stool’
or skin” having other stools or skins, tribes, wards quarters or sections
subordinate to it, the absolute ownership by the principal stool is dependent
upon sub-paramount ownership.... that sub-paramount ownership by the
subordinate stool. Skin, tribe, ward or section has a very real existence, and



is sine guan non to the paramount ownership by the head stool, skin, ward
or quarter. Unless a piece of land in a state can be shown to be attached to
a subordinate stool or skin, the absolute ownership in that land cannot, by
customary law, be said to be vested in the paramount stool or skin.”

On the basis of the above, it is commonly express that the allodial title is
frequently vested in both a head stool and its sub-stools or constituent families
and in such circumstance rights may be exercisable variously by the head stool,
by the appropriate sub-stool or family, or by both either jointly or in the
alternative . According to Josiah-Aryeh, though he analysedthis particular type
of interest his views have not been generally followed and this title was, left out
of account in the scheme of interests incorporated into section 19 of the Land
Title Registration Act, 1986 (PNDCL 152).

In other parts of the country the allodial title is vested in customary communities
called Skins.Thus in Azamtilow v. Nayeri (1952) DC (Land) (1952-1955), 20 the
court held that although the paramount chief of the Builsa traditional area as
well as that of Mamprusi traditional area have the capacity to litigate in respect
of land, the position might be different elsewhere in the Northern Territories.

In the light of the abovein the case of Saakav.Dahali[1984-86] 2 GLR 774-785,
where the plaintiff/appellant sued for a declaration of title and recovery of
possession to herlate father’s house in Tamale, the Court of Appeal held that the
chief of Tamale rightly gave the land in question to the appelant’s father, Saaka
Dagomba, to be built upon; for Saaka Dagomba being of the Dagomba tribe is
entitled under Dagomba customary law to be given part of the land attached to
the Dagomba skin for building purpose. Thus, once Saaka Dagomba has
exercised this right and has built on it, he has a usufruct of that land which
cannot without just cause be taken away from him by the skin. The land, now
built on a plot of land, ceased to be vacant land attached to the skin.

But then, there are authorities holding that the allodial title could also be vested
in families. Such judicial position include that which was stated in the case of
Ameodav. Pordier (1967) GLR 479 where trial judge was first invited to decide
as the first issue on the summons for directions the question as to whether all
Ningo lands are stool lands or Ningo lands are owned by various Ningo families.
But contrary to the position of the trial court, the appellate court held in that
case that the learned trial judge ought to have adjudged the appellant's family
the owner of the land and that the lands in Ningo are not stool lands but are



owned by families or quarters and that the lands in dispute belong to the
appellant's family.

Also there had been a suggestion of the possibility of the allodial title being
vested in Individuals. In the case of Nyasemhwev. Afibiyesan (1977) 1 GLR 27,
while two lower courts were ad idem that title to a piece of disputed land
"belongs to the plaintiff and his ancestors..." the Court of Appeal in a unanimous
decision by Archer, Anin And Hayfron—Benjamin JJ.A. held that that the plaintiff
is entitled to a declaration in his favour in respect of his allodial title to the
disputed land and his reversionary rights as such allodial owner. However, there
is some ambiguity in the decision as the judge also seemed to suggest that in
the particular case the allodial title was vested in the plaintiff's family.

See also:
Amodu Tijaniv. Secretary of Southern Nigeria (1921) 1 AC, 399.
Compare with:

Golightly v. Ashirifi (1961) 1 GLR 28 (PC).
Sasraku v. David (1959) GLR 7.

InGolightly v. Ashirifthe Okaikor Churu family had been in possession of land at
Kokomlemle ever since 1875. They had been given the right to farm it by the
Gbese stool. Distinguished members of the Gbese stool were buried on the
land. When the trial judge visited it he found a tomb with a headstone showing
that in 1932 a priest was buried there. In 1942, however, the Atukpai family
claimed to be the owners of the land. They sold it to purchasers who put up
buildings on it. In 1943, the head of the Okaikor Churu family brought an action
against the Atukpai family claiming a declaration of title and damages for
trespass and an injunction. Later on the Korle priest was apparently joined as
co-plaintiff. At the trial in 1951, the learned judge decided in favour of the
plaintiffs and made a declaration which does decide the essential issues in this
appeal. His order was as follows:—

"The plaintiff, Afiyie, is granted a declaration that she and the other members of
the Okaikor Churu Family are possessory owners of that portion of land [here it
is described] which they are entitled to use for purposes of farming and
residence by the members of their family, subject to the rights of the Ga and



Gbese and Korle Stools who are recognized by customary law as being the
allodial owners of that land.

"In respect of the trespass by authorising this building of a house [described]
the nature of the trespass was one which has destroyed the character of the
land as farming land and was persisted in despite protest . . . . I assess the
general damages at £G100.

"The plaintiff is granted the injunction prayed for (that is to say, a perpetual
injunction restraining the Atukpai people from entering upon the land or dealing
with it in any manner whatsoever)".

"Today they are described as being the "caretakers" of these lands for the Ga,
Gbese and Korle Stools. But it must be clearly understood that the word
"caretaker does not mean simply one who looks after land for another, but
connotes one who has an interest in the land. The three stools cannot however
alienate stool land without obtaining the consent and concurrence of individuals
or families who are lawfully in occupation of the land, such as subjects of the
Gbese stool who are in occupation, or strangers who have been properly granted
some interest, be it a farming or occupation interest, in the land”.

Ghassoub & Ghassoub v. Sasrakuconcerned certain lands approximately eight
square miles in area which formed part of a much larger area of land in
Chempaw. The respondent family company claimed that the lands (consisting of
three adjoining pieces of land) were sold by the stool of Chempaw. The stool of
Chempaw is a sub-stool to the Paramount Stool of Kokofu. Kokofu is within what
was, prior to 1957, the colony of Ashanti. The respondent (representing the
plaintiff company) further claimed that the sale had been with the knowledge
and consent of the Paramount Stool of Kokofu and that his family company had
been in possession ever since they had purchased.

The action arose out of certain events which took place early in 1956. A member
of the plaintiff family company who was a headman of a village on the lands in
question was working on his farm when he heard the noise of the felling of trees.
He went to investigate and saw a caterpillar-machine. It had, he said, "cut a
sway the right through from Chempaw over our boundary into our land". He said
that they (the plaintiff family company) had kept the boundaries of their land
cut. He saw a young man with an axe cutting a mahogany tree. Enquiries



revealed that those who were engaged in the process of felling trees (certain
persons trading in partnership as Naja David Sawmill Company) were doing so
pursuant to rights which they claimed were given to them under a timber felling
agreement made by them with Nana Osei Assibey III and his elders, representing
the Kokofu State, on the 30th October, 1953. By that agreement the Sawmill
Company were to be entitled upon stipulated terms to cut down certain
prescribed numbers of trees of defined species during a certain period. The trees
could be felled within the area of Chempaw lands.

The co-defendant raised a number of issues in his defence. Prominent amongst
them was the following:

“The co-defendant says that the existing custom prevailing in Ashanti and which
also prevails at Kokofu is that stool lands are not sold, and that no portion of the
Kokofu stool land has ever been sold by the Kokofu stool to anyone,”

The High Court rejected the above contentions and held that there was a
plentitude of instances of land sales in Ashanti and further that the land in
question had been sold to the Plaintiffs. This judgment was upheld on further
appeal to the Privy Council.

The last three cases deal with the question of whether or not the allodial title
could be transferred to an individual. Note particularly Sasraku v. Davidand
examine the position taken by Jackson J, and indicate whether you agree with
him on his reasoning.

Read the following cases in relation to specific cases in “Accra”. Accra in inverted
commas as for the purposes of the above exercise Accra is used in reference to
the area around Kokomlemle, not as synonymous with the national capital.
See Golightly v. Ashirifi (1955)14 WACA 676, affirmed (1961) 1 GLR 28.

5. SPECIFIC EXAMPLES
La— Mechanical Lloydv. Nartey (1987-88) GLR 314.

Onanov. Mensah (1948) DC (Land) (1948-1951) 97.

Osu — Akweiv. Awuletey (1960) GLR 231.



Kwamiv. Quanor (1959) GLR 269.

Teshie — Mensahv. Ghana Commercial Bank (1958) 3 WALR 123.

Jamestown — Koteeiv. Asere Stool (1962) 1 GLR 312
Jamestown Stoolv. Sempe Stool (1989-90) 2 GLR 393

Read the full reports of the above cases from the Cases and Materials on the
Customary Land Law of Ghana, Vol. 1.

8. INCIDENTS OR RIGHTS OF AN ALLODIAL TITLE HOLDER

By incidents we are referring to the bundle of rights which accrues to the holder
of the allodial interest or for that matter any interest in land. It describes the
rights of user and control that the holder of an interest in land can enjoy. Pay
attention to the incidents of the allodial title and be prepared to compare those
with the customary law freehold.

For the purposes of our discussion under the allodial title one must distinguish
between subjects of the stool on one hand and strangers on the other. We use
subjects and strangers in place of citizens and aliens respectively. These include
the following.

(O] Exclusive Possession

As a concept, it denotes visible possibility of exercising physical control (copus
possession is ie. direct control and indirect control of land) over a thing with
intention (animus possedendi) of doing so to the exclusion of all others. It is
presumed that although the owner may nay be in direct control i.e. physical
control, he has the intention to hold on to the land.

(if) Use and Enjoyment
This right gives the owner rights as how to use the land as well as the right o
the law. Thus the old customary law rule in Ashorv.Barng (1897) which was no
longer reasonable, was overturned in Attav. Esson (1976) IGLR 128

(iii) Right of Alienation



It gives the presumption that the person who has the legal right or interest has
the right to alienate i.e. “nemo dat quod nan habek. The holder could either
give:

The whole/entire interest

A little/part of the interest

A lesser rights like share tenancy or customary licence(s)

A lease

When the holder gives part of the interest to the other and retains part, the
whole interest reverts back to him at the end of the term.

It has long been possible for a community to transfer its allodial title to another
community. However, it was once impossible for an individual to own any
substantial interest in land. Thus it must have been impossible to transfer to an
individual the allodial title, which is the most extensive interest known to
customary law. It is now necessary to investigate whether the law has changed.
There is some conflict between the authorities.

There was an early idea that when a citizen occupied vacant communal land his
interest eventually ‘ripened into full ownership,” ousting the community’s title
altogether a noted in the case of Lokkov. Konklofi (1907) Renn. 450 (D.C. and
F.C.). This however seems to have been a misunderstanding of the nature of
the usufruct. More recent cases have so often made it clear that the community
retains its allodial title that this idea must be regarded as overruled a in
Thompson v. Mensah (1957) 3 W.A.L.R. 240 (C.A.)

We have therefore to investigate the authorities on express grants. Nevertheless,
after eliminating such cases, one finds some decisions of the West Africa Court
of Appeal which seem to support the view that the allodial title can be granted
to an individual. In Sasraku v. Okine (1930) 1 W.A.C.A. 49), the court held that
a stool might sell lands to a stranger, retaining nothing more than a remote
chance of reversion if the purchaser died without successors. In Safov. Yensu
(1941) 7 W.A.C.A. 167 a p. 170) the court cited and approved a statement by
the trial court that lands might belong, not to a stool, but to a private individual.
A case which discusses the question more fully is Golightly v. Ashrifi, on appeal
from the decision of Jackson J. in the Kokomlemle Consolidated Cases. Jackson
J. had held, for reasons to be mentioned below, that a stool could sell its title in
land, provided that the sale was necessary preliminary condition to the sale of
stool land.” The court relied on the opinions of Redwar and Casely Hayford, to
be mentioned below.



The view of Ollennu is that even when the sale appears to be outright the
stranger acquires the usufruct only. The community retains a ‘jurisdictional
interest’ equivalent to its rights in land in which a citizen has a usufruct. He
accepts that this is contrary to the decision in Golightlyv. Ashrifi. He argued that
Jackson J.'s decision was defective in that it restricted the power to grant
usufructuary interests as well as the allodial title, and that on appeal the court
and parties were so concerned to remove the restriction on grants of the usufruct
that they lost sight of the fact that the allodial title, was entirely inalienable to
individuals. However, the decision was given by the West African Court of
Appeal, and was part of the ratio decidendi. 1t is not likely to be overruled unless
it can be shown to be contrary to other authorities. There appear to be no such
authorities. Danquah, considered that a paramount stool had “jurisdiction” over
all land in its area, whether alienated or not. The Ashanti Confederacy Council
stated emphatically that outright grants to individuals were impossible, although
it realized that there had been attempts to make such grants . This is admittedly
strong evidence, although it is possible that the law has changed since that time.
It is also possible that the law is different in Ga areas from that in Akim and
Ashanti.

(iv) Right of Proprietorship in Perpetuity

This right manifests itself most where the allodial interest is owned by a group
rather than an individual as a group that never dies and is in perpetuity thus
allowing for the enjoyment of this right. It was noted in Quarm v. Yankah IT
(1930) 1WACA p. 80 per Sir George Deane C.J. that ".....The concept of the stool
ie, it has always been accepted in the courts of this colony is that it is an entity
which never dies, the corporation sole, like the Crown, and that while the
occupants of the stool may come and go, the stool goes on forever.”

(v) Right to Residual Proprietary Interest (Reversion)

The owners can have parallel rights in the land together with any other body to
whom they have transferred some of the rights to. After the expiration of the
term, the exclusive right to ownership comes back to them. E.g. they can grant
a lease after which the land returns back to them.

9. Acquisition of the Allodial Title
There are various ways in which the community acquires the allodial title in

land. In in the case of Ohimern. Adjei 2WALR, 275 p. 279), it was held that
“there are four principal methods by which a stool acquires land”.



Danquah suggested two further modes of acquisition, namely foreclosure after
a pledge or mortgage, and reacquisition of title by reversion from a grantee.

Discovery followed by settlement appears to be the only original mode. It might
be expected that, for it to give an original rather than a derivative title to the
settling community, it would be necessary for the land to be unowned
immediately before the settlement. A difficulty arises here, because it is a firm
principle of customary law that there is no unowned land in Ghana. This was
stated by Sarbah in 1897, and it has been said that the superior courts have
followed it “since their inception”. (Wiapa v. Solomon (1905) Ren. 410 (F.C.).
The principle applies to events before the latter date, although it is unclear how
far back into history it may be extended. Probably it would not operate in respect
of events before the early eighteenth century. Since the date at which it came
into force, title cannot have been acquired by discovery of and settlement on
unowned land. But although the courts regard all land as having been owned for
at least two and a half centuries it is clear that not all land was occupied before
that time. What is the basis of title to land which has been unoccupied for periods
since then? In a number of cases the courts have had to determine title to such
land. Thus in Ofori Atta v. Attafua (1913) D. & F.C. '11 — 16, 65), Smyly C.J.
found that the land in dispute had been unoccupied. He held as follows:

“These lands being uninhabited lands situated between two paramount
stools would according to native law and custom accrete to the
paramount stools and the question of boundary between the two
paramount stools would be one in respect of adjoining lands.”

The same solution was applied in the Coconut Plantation Acquisition, [citation]
while in Ababiov. Kanga (1932) 1 W.A.C.A. 253) it was held:
“Now in the Gold Coast there is no land without an owner, all vacant
lands being attached to the nearest stool in which they may be said to
vest for the community represented by that particular stool”.

Thus it seems that, if no acts whatsoever have been done in respect of land, it
belongs to the nearest community by the mere fact of contiguity. How should
we then interpret the cases where acquisition has been said to be by settlement?
It is submitted that the answer depends on the date of acquisition. If the
acquisition was before the earliest date to which the “no unowned land” doctrine
is applicable, it was by settlement on unowned land. At that date, all remaining
unowned land must be deemed to have automatically accrued to the nearest
communities; here the acquisition may be said to have been by contiguity.
Where a community is said to have acquired land by occupation since that date,
it must have acquired it at the expense of another community. Therefore the



basis of the acquisition in this case has not been occupation of a res nullius . It
is submitted that such acquisition is by settlement on land owned by another
community, whose acquiescence in the settlement estops it from subsequently
asserting its title.

The /ocus clasiccus on this matter is the case of Ohimen v. Adjei. From the
above and and subsequent cases the following modes of acquisition can be
identified:

Conquest and subsequent settlement and cultivation by subjects of the stool.

In Ohimen v. Adjej, the plaintiff sued the first and second defendants
respectively as head of Asona Stool Family and as occupant of the Asona Stool
of Agona Swedru. The claim is for a declaration of title, an injunction and
damages for trespass. The Native Court held it to be established law and custom
that undisturbed possession of land for fifteen years would have vested
ownership of the land in the person in such possession. They dismissed the
plaintiff's claim. The plaintiff appealed to the Land Court, which held as follows::

There are four principal methods by which a stool acquires land.

They are: conquest and subsequent settlement thereon and cultivation by
subjects of the stool; discovery, by hunters or pioneers of the stool, of
unoccupied land and subsequent settlement thereon and use thereof by the stool
and its subjects; gift to the stool; purchase by the stool. Each of these methods
involves either the sacrifice of lives of subjects, or the expenditure of energy or
contribution of money by subjects, and use and occupation of the land by the
subjects. The stool holds the absolute title in the land as trustee for and on
behalf of its subjects, -and the subjects are entitled to the beneficial interest or
usufruct thereof and have to serve the stool. Each individual or family is regarded
in the broad sense as the owner of so much of the land as it is able by its industry
or by the industry of its ancestors to reduce into possession and control. The
area of land so reduced into the lawful possession of the individual or family,
and over which he or they exercise a usufructuary right, is usually called his
property. It cannot, save with the express consent of the family or individual, be
disposed of by the stool. The individual or family may assign or dispose of his
interest in the land to another subject of the stool and the land may be sold in
execution of a decree against the individual, or the family, as the case may be,



without the consent of the stool. But he may not dispose of the stool's absolute
ownership in it to strangers without the consent and concurrence of the stool.

See also Edward Awuku V. Bryne Yaw AttigahNo. J4/13/2010 [29™ June, 2010
Unreported

In this case, following conflicting claims by the 1%, 2" and 3 claimants to the
area in dispute, the Chief Registrar of Lands referred the case to the Land Title
Adjudicating Committee Tribunal, Accra, for adjudication under Sections 22 and
236 (b) of the Land Title Registry Law, PNDCL 152. On the evidence the land in
dispute was at Maamobi which was indisputably on Osu Stool lands. There is no
dispute by the parties about this fact.

The claim of the first claimant was that his uncle Charles Gilbert Noi granted the
land to him in 1975. The uncle had himself obtained a grant of the land from Nii
Kpakpo Adokwei Saka, the care-taker of Maamobi lands. Charles Noi's
conveyance was confirmed in 1966 by Nii Dowuona V the then Osu Manche. The
1%t claimant (appellant herein) claimed he leased the land to one Daniel Ofori in
1978 and an indenture was issued but the transaction did not materialize for
Daniel Ofori never went to occupy the land nor even paid for it. After this the 3™
claimant/appellant sought and obtained permission to park his vehicle on the
land.

The second claimant based his claim of title to the land on the strength of a
conveyance from Nii Dowuona the Osu Manche, to his father, Emmanuel Yao
Attigah, who also conveyed his interest to the 2™ claimant by a conveyance
dated 16" November, 1973. During the construction of the Nima Highway the
Government compulsorily acquired a portion of his land for the construction. By
his claim he sought to recover the portion that was not covered by the
acquisition.

On the part of the 3™ claimant/respondent, he said he entered the land in 1974
when it was vacant and has since then been in quiet and peaceful occupation
thereof.

It was in 1981 when he approached Nii Nortei Owuo III the Osu Manche (as he
then was), for a grant of the land from him, but before he could succeed in the



enterprise, he was destooled. In 1986 he succeeded in getting a grant from Nii
Ashong Omaboe, the then Osu Manche.

In brief then it was these competing claims that were sent to the Land Title
Tribunal for adjudication.

At the end of the trial, the Tribunal gave judgment in favor of the 1%t and 2™
claimants, which judgment was later reversed on appeal by the High Court. The
3 claimant appellant was dissatisfied with the verdict and appealed to the Court
of Appeal. The result was that the Court of Appeal affirmed the decision by the
High Court and as stated already, the 1%t claimant appealed to this court.

The Court held as follows:

"I have read the whole evidence provided by the appellant, including the
unchallenged oral evidence and the documentary evidence in Exhibit A2, to offer
the proof that the Osu Manche Nii Dowuona V ratified or adopted the grant of
the Maamobi land to Charles Gilbert Noi, the uncle of the appellant, by Nii Kpakpa
Adokwei Saka the caretaker of the Maamobi lands, the same day as Exhibit A2
was made. A careful reading of A2 reveals it was made by Nii Saka as the ‘donor’
but not in the name of the Osu Manche so that he could ratify it later. That
meant the transaction between Nii Saka and Charles Gilbert Noi was not adopted
or ratified properly so as rectify the anomalous situation. It remained the acts of
the caretaker of Maamobi lands purporting to grant Osu Stool lands to Charles
Gilbert Noi. He lacked the capacity to do so and nothing passed or was received
legally under the transaction; the Court of Appeal was therefore right in
concluding as it did in its judgment that following Hammond v Odoi [1982-83] 1
GLR 1215, only a valid customary grant could be confirmed in writing by the
same grantor or his successor. It remained solid. I affirm the decision by the
Court of Appeal that the caretaker/headman of Maamobi lands had no authority
to grant Osu Stool land, unless the Osu Mantse adopted or concurred in the
grant later upon knowing the true facts. The Court of Appeal affirmed the court’s
finding that that requisite condition was not satisfied. Consequently, ground 1
of appeal fails and is accordingly dismissed.

The evidence offered by the appellant to establish or prove his root of title was
hinged on Exhibits A2, the grant from appellant’s uncle to him appellant, and
also Exhibit B, the grant from the caretaker which on the evidence was not



properly adopted by the Osu Manche, to the appellant’s uncle. The lower courts
herein, namely the Land Title Adjudication Committee Tribunal, the High Court
and the Court of Appeal held both exhibits were null and void. In this appeal the
appellant did not succeed in turning the scales in his favor. The result was that
the grant was null and void ab initio; nothing could ever be founded on it for in
law you cannot put anything on nothing and hope it to remain there it will fall;
also, “Ex nihilo nihili fit” ( nothing comes out of nothing). The maxim of old is
still good and applies to this appeal. I believe I state the law correctly that where
an appellant’s title was derivative, he ought to demonstrate that the predecessor
in title held a valid title which he could pass to his grantee, for if the foundation
was tainted the superstructure was equally tainted.

It was incumbent on counsel who invited this court to go the way of an iconoclast
and pull down one of the pillar and foundation of Osu customary land law to
show a strong and cogent reason why it should be so. Counsel did not show in
any way that the authorities he cited have fallen into desuetude or are so
moribund that they ought not to be followed for they are no longer good law.
On the contrary the view is that they are not to be given their quietude for they
remain of much abiding value”.

See also Awulae Attibrukusu III v. Oppong Kofi & Ors.No. 14/27/2009
(Unreported), where the plaintiff was Omanhene of the Lower Axim Traditional
Area and belongs to the Royal Nvaviley Family of Lower Axim who are the owners
of Lower Axim stool lands. The land in dispute forms part of Lower Axim
Paramount Stool lands. The plaintiff sues for himself and on behalf of the Royal
Nvaviley Stool family. In his pleadings he gives the background of his claim as
follows: The ancestors of the defendants who belonged to the Royal Nvaviley
Clan but were not immediate family members of the plaintiff’s Nvaviley Royal
Family came from Abassie in the Ahanta area. The ancestors of the plaintiff by
name Ebriku and King Kweku Kyina I granted permission to the ancestors of the
defendants to farm on various portions of the land including an area called Kudu
Bolofo. The plaintiff who was enstooled Omanhene in 1987 is a successor to a
long line of chiefs who had been in possession and control of Lower Axim Stool
Family lands of which the land in dispute is a part from time immemorial.

The land in dispute has been the subject of several concession enquiries and
litigations involving the plaintiff's stool. As owners of Lower Axim Stool Lands,
occupants of the stool in consultation with principal members of the family



appointed certain individuals not necessarily members of the Nvaviley Royal
Family as Odikro, Headmen etc. to oversee the interests of the Royal Family over
the lands. These included the chief of Ewoku. In spite of the plaintiff’s stool
family’s dealing with the land as owners in the form of mining and timber
concessions over the years and their involvement in several litigations over the
land in dispute, on 22" August 1984, the defendants’ late head of family, Adia
Kpole caused to be published a Statutory Declaration over the disputed land
purporting to be Ewuku Nvaviley Family lands. The plaintiff contends that the
said Statutory Declaration, which was made at a time when there were cases
pending at the High Court Sekondi involving the parties over portions of the
disputed lands, was calculated to deceive the general public and therefore null
and void. It is also alleged that soon after the Statutory Declaration, on 22"
August 1984, the defendants alienated portions of the disputed land to
individuals and organisations and had the documents covered by the grants
signed by Omanhene of Ahanta Traditional Area who has no jurisdiction over
Lower Axim Lands.

In their pleading the defendants stated categorically that it was their ancestors
called Arizi, Kwadoh, Kaku Kyinah, Kofi Tsea who were all members of the Royal
Navivaley family of Ewuku who cultivated the land when they joined their sister
Azia Mansah who had earlier founded the village of Ewoku. They planted food
crops on the land and after their death the portions of the land they had
cultivated were given to both family and non-family members for planting
coconut and palm trees. Apparently, for the use of the land they paid tribute in
the form of food crops to the plaintiff stool during Kuudum Festivals. They
stopped the practice of paying tribute to the plaintiff’s stool when the plaintiff's
predecessor took action against their predecessor. They contend that the land
in dispute belongs to them and they had dealt with it long before the Statutory
Declaration.

The Supreme Court held that:

“Even though we are of the view that the Court of Appeal based its decision
inappropriately on forfeiture of the land granted to the defendants’ family which
the plaintiff did not ask for, we still share the opinion that taking into account
the totality of the evidence adduced at the trial and the reasons given in this
judgment the appeal ought to be dismissed. We therefore dismiss the appeal.
However, in place of the orders given by the Court of Appeal in its judgment we



make the following orders: (i) Declaration of title to all that piece and parcel of
land described in relief (a) of the plaintiff’s claim, subject to the rights of the
defendants’ family as holders of the determinable or usufructuary title in respect
of the land granted to them at Ewuku. For the avoidance of doubt, the areas
outside the land granted to the defendants’ family by the plaintiff's stool are
declared in favour of the plaintiff’s stool. (ii) In place of reliefs (b) and (c) of the
plaintiff's claim we make an order for the defendants and their grantees in areas
beyond the environs of Ewuku to negotiate with the plaintiff for terms of their
occupation of lands on which they have trespassed. (iii) We grant the order for
perpetual injunction against the defendants, their agents, servants, assigns and
workmen etc. in respect of the lands outside the area of the defendants’ family’s
grant at Ewuku. (iv) Declaration that the Declaratory Instrument described in
relief (f) of the plaintiff’s claim is null and void and of no effect”.

In Nii Ago Sai v. Nii Kpobi Tettey Tsuru III, 34/21/2008 (24-3-10),the sole issue
was who owns the allodial title to Obgojo lands in Accra? Is it the Labadi Stool
or the Anahor and Dzirase families of Obgojo village?The appellant claimed
allodial title to the land by reason of settlement whilst the respondent claimed
the same by conquest. It is trite law that both modes are legitimate customary
means of acquiring such allodial title.

The trial Court found as a fact that it is notorious that the La stool acquired
certain lands by conquest. See Owusu v. Manche of Labadi (1933) 1 WACA 278.
The appellant’s case was that though the La Stool owns certain lands by
conquest they do not include Obgojo lands.

The following additional facts were also not in dispute, namely that the first
settlers of Obgojo lands are the Anahor and Dzirase families. Accordingly the
only question is whether the allodial title was thereby acquired by them. How
and in what capacity the land in dispute was acquired is of course a question of
fact in the light of the customary law.

The Court held that one of the ways of establishing an allodial title of a stool is
occupation and user of the land in question by its subjects after its acquisition
by the stool. However occupation and user of land by stool subjects is not
necessarily proof of the stool’s title to the land in question.

In any case, the appellant has in my view been able to lead satisfactory evidence
that will convince any court that the La Stool did not have any rights of ownership



which will divest the appellants of title.The Court went held that Ogbojo lands,
are certainly not La rural lands over which the La stool has ownership rights. The
Supreme Court allowed the appeal set aside the judgement of the Court of
Appeal together with all the orders made by them save the order re-instating
the case in respect of the 1%t and 3 co-defendants.

In the result, the judgment of the learned trial High Court Judge, dated 17t day
of February, 2004 was affirmed in its entirety that the Ogbojo lands are not La
rural lands belonging to the La stool or the respondent herein, but belong to the
Anahor and Dzrase families of Ogbojo who own these lands in dispute.



In Nyamekyev. Ansah (1989-90) 2 GLR 152,thethe plaintiff and the second defendant, the
chief of Kajebi, were members of the royal family but belonged to different branches.
Following the granting of a piece of land by the chief to the first defendant, a stranger, the
plaintiff claiming that that land belonged to their branch, i.e. the Apia Branch, brought action
against the defendants for declaration of title in their Apia branch and an order of injunction
to restrain the defendants from interfering with the rights of the branch in the land. The
second defendant contended that the whole of the Kajebi lands belonged to the stool and
therefore as the occupant of the stool he had authority to make the grant. He therefore
counterclaimed for declaration of title in the stool. The plaintiff led evidence to show that Apia,
the founder of their branch, was the first to cultivate the land in dispute in 1909; after his
death one Fynn as successor and head of the Apia branch took over control of the farm and
the land; for a period of sixteen years before the suit, she had been collecting the proceeds
of the farm and the land; several others had acquired specific interests in portions of the
Kajebil lands and after their deaths those portions had vested in their respective branches;
the Apia branch granted the oman land for a new cemetery but still collected proceeds from
the felling of economic trees on the land. The trial judge however held, inter alia, that the
plaintiff had no capacity to bring the suit because whether the land was stool land or was for
the whole of the royal family or for the Apia branch since she was neither the chief nor the
head of the royal family and she led no evidence on her appointment as successor or head of
her branch she could not sue. He therefore dismissed the action and gave judgment for the
second defendant on his counterclaim. On appeal by the plaintiff against that decision, she
further contended that since the first defendant did not give evidence at the trial, judgment
should have been entered against him.

The appellate court held that the customary law position was that even though individuals
and families might first cultivate on land it was the stool which first settled on the land that
had the allodial title in the land. The occupation of land by individuals or families, quarters
and sub-divisions of a community was therefore a sine qua non to acquisition of land by a
stool. But any portion of unoccupied or vacant land which individual members of that
community or tribe were able by their labour to reduce into their possession became the
individual's property, and land so occupied would belong to their families after the individual's
death. The interest that the individual or family would hold was the determinable or
usufructuary estate in the land and it was concurrent with the existence of the absolute
ownership in the stool. So long as the subject or family acknowledged their loyalty to the stool
or tribe, their determinable title to the portion of stool land they occupied prevailed against
the whole world, even against the stool, community or tribe. On the evidence, the whole land
belonged to the royal Ekissi family and therefore the allodial title was vested in the Kajebi
stool. But since the plaintiff's family had exercised ownership rights over the land in dispute
and continued the exercise of those rights, the land had acquired the character of family land
which the head of family with the concurrence of its members was entitled to occupy as family
land and which right included all the incidents of living, whether by residence on the land by
members of the family or by lease of the land to strangers provided they did not alienate the
land from the stool. The stool could not therefore deprive them of the land in dispute.

ii)Discovery by hunters or pioneers of the stool and subsequent settlement thereon and use
thereof by the subjects of the stool.
Ngmativ. Adetsia (1959) GLR 323.

About 400 years ago, the two Krobo peoples,Yilo Krobo and Manya Krobo- were immigrants
who settled on the top of the Krobo Hill, which, with the surrounding land, was then



unoccupied. The two communities lived on the hill as separate communities, each community
under a head called "the Konor." Members of both communities farmed on the plains at the
foot of and surrounding the hill. Each person became owner of so much of the land as he
was able to reduce into his possession and occupation by cultivation. The several portions
which together formed a block of land so acquired by the subjects of each Stool respectively,
became vested by customary law in the Stool to whom they owed allegiance.

iii) Contiguity—where there is unoccupied land between two paramount stools.
Wiapa v. Solomon (1905) Ren. 405.

Ababiov. Kanga(1932) 1 WACA 253.

Ofori-Ata v. Attafua (1913) D & FCt. (1911-16) 65-66.

For an analysis of the last three cases, see Kludze, The Ownerless Lands of Ghana
(Reproduced in page ?? of Cases and Materials on Customary Land Law of Ghana).

10. Loss of the Allodial Title

According to Woodman , the derivative modes of acquisition listed in the preceding section all
involve loss of the allodial title by the previous owner. Thus sale, gift, foreclosure, estoppel
and conquest are all modes whereby one owner losses the allodial title at the same time as
another acquires its. Abandonment of the allodial title may also once have been a mode of
loss. Since today there can be no unowned land, it can no longer occur unless the title
simultaneously vests in someone else. In such cases the loss will be by estoppel. It is
necessary to refer to the relevant enactments, and then to discuss a further problem
concerned with loss of the allodial title by gift and sale. The allodial title may be lost through:

(i) Effect of Legislation

The title may also be lost as a result of legislative enactment. In three instances holders of
allodial titles have lost them or are liable to lose them as a result of legislation. First, the
Administration of Land Act 1962 (Act 123), s 7 (1), provides.

“Where it appears to the President that is in the public interest so to do he may, by
executive instrument, declare any stool land to be vested in him in trust and accordingly
it shall be lawful for the , on the publication of the instrument, to execute any deed or do
any act as a trustee in respect of the land specified in the instrument.”

See Nii Nortey Omaboe & Others v. Attorney General & Another SUIT NO. REF.J6/1/2005

In this case Mrs. Justice F. Owusu-Arhin in a High Court ruling dated 1 April 2004, referred an
issue in the above matter to us for interpretation. She adjourned the case sine die and has
framed the referral in the following terms:

“Whether or not by virtue of Article 267 of the 1992 Constitution, the vesting power of E.I.
No. 108 of 1964, namely, the Accra-Tema City Stool Lands (Vesting Instrument, 1964, has
lapsed.”

The Plaintiffs herein, in a writ of summons and Statement of Claim issued against the
Defendants on 31st October 2003, claimed the following reliefs:



“1. A declaration that the control and management by the Defendants of the Osu Mantse
Layout lapsed with the promulgation of the 1992 Constitution;

2. A declaration that all leases renewed after the promulgation of the 1992 Constitution are
null and void and of no effect;

3. A declaration that the 1st and 2nd Defendants were enjoined by E.I. 108 of 1964 to collect
the rents and other outgoings accruing from the properties situate in the Osu Mantse Layout
and pay same to the Osu Stool;

4. An order for accounts of all moneys received by Defendants and payment of same to the
Plaintiffs;

5. Any further or other reliefs as to the court may seem meet.”

After pleadings had closed, it transpired that the second Defendant, the Lands Commission,
had not filed any Statement of Defence. The Plaintiffs therefore applied for an interlocutory
judgment in default of defence to be entered against it. This came up for hearing on 1st April
2005. The learned High Court judge took the view that the Plaintiffs' claims called for an
interpretation of Article 267(1) of the 1992 Constitution, and declined the application. Hence
the referral to this Court.

The Supreme Court held as follows:

“In the absence of any extrinsic aid, we must still make sense of the Constitution that we have
been called upon to interpret. One age-old canon or maxim of interpretation is that there is a
presumption of consistency among the various parts of the same document; and that one
should as far as possible avoid an interpretation that will lead to internal inconsistency.

When we put together Articles 267, 257, and 258, the following appears to be the scheme of
landholding policy established under the Constitution: First of all, Stool lands that had not
been vested in the President or Government prior to January 7th 1993, that is, those stool
lands properly envisaged under Article 267(1), continue to be duly vested in their respective
stools in trust for the subjects of the stool in accordance with customary law and usage.

Even though such lands have been legally vested in the stool, Article 267(2) of the same
Constitution directly establishes the Office of the Administrator of Stool Lands whose functions
are undoubtedly those of management, revenue collection and disbursement; and whose
authority covers all stool lands. More specifically, Article 267(2) directs that the Administrator
of Stool Lands establish a stool lands account for each stool into which all rents, dues,
royalties, revenues or other payments shall be paid. The Administrator is to account for
monies so collected to the beneficiaries named in that Article; and to make disbursements to
his Office and to the beneficiaries according to a formula also spelt out in the same Article.
There is no inconsistency between 267(1) and (2), for as already explained, the vesting of
title in one party may go side by side with management functions being lodged in another
entity. Nor is there any absurdity in the constitutional arrangement, even though others might



question the policy choices made by the framers of the 1992 Constitution on land tenure
policy.

There is a further stricture on the powers of the stools even as the holders of the allodial title.
Under Article 267(3), there can be no disposition of an interest in such lands, and no
development thereof, unless the Regional Lands Commission of the region in which the land
is situate has certified that such an act is consistent with the development plan approved by
the planning authority for the area concerned. Further, under Article 267(5), the stools
cannot, subject to other provisions of the Constitution, create and transfer a freehold interest
in stool lands to any person. But what is also clear from the constitutional provisions is that
the Lands Commission cannot by itself create any interest in stool lands. The role of the Lands
Commission is confined in this respect to consent and concurrence under provisions such as
Article 267(3).

The second landholding policy arrangement concerns those lands that were once stool lands,
but which had been vested at some point in the President or Government, without any
subsequent de-vesting in favour of the original stools by a statutory or constitutional provision.
Our position is that they continue to be vested in the President or Government until the state
takes measures by an express statutory language to de-vest itself and re-vest it in the original
stool owners. As long as they remain vested, they come under the administration and
management of the Lands Commission created under Article 258 of the Constitution.

A close look at Article 258(1)(a) indicates that there are three basic categories of lands
entrusted to the management of the Lands Commission on behalf of the Government of
Ghana: public lands, lands vested in the President by the Constitution or by any other law,
and any lands vested in the Lands Commission itself. The distinction drawn in this Article
between lands vested in the President and public lands is amplified by the definition of public
lands in Article 257(2), which confines it to lands vested or to be vested in the Government
of Ghana as such. The clause reads as follows: ... ‘public lands’ includes any lands which
immediately before the coming into force of this Constitution, was vested in the Government
of Ghana on behalf of, and in trust for, the people of Ghana for the public service of Ghana,
and any other land acquired in the public interest for the purposes of the Government of
Ghana before, on or after that date”. The import of the distinction in Article 258(1)(a) between
public lands and lands vested in the President is probably of historical significance only, since
Article 257(1) also vests public lands in the President, and both public lands and lands vested
in thePresident are held by the state in trust for the people of Ghana and for the public service
of Ghana. At any rate, both categories of land, as envisaged under Article 258(1)(a), are
expected to be managed by the Lands Commission. It follows that the Osu Mantse Layout,
as lands vested in the President, comes under the management portfolio of the Lands
Commission, and not the Office of the Administrator of Stool lands.

Finally, there are lands which might have had no stool origins or connections, such as family
or individual lands, but which could also become public lands by virtue of compulsory
acquisition or negotiated transactions. These would also fall under the Lands Commission's
management umbrella.



We now sum up our analysis of this problem. We hold, first of all, that the purpose of the
framers of the Constitution, whether viewed in terms of original intent or a purposive,
contemporary intent, was to resolve the old problem of the vesting of stool lands in favour of
stools. This is clearly reflected in the language of Article 267(1) of the Constitution. At the
same time, we do not read that Article as de-vesting the President or Government of all lands
which were once stool lands but which had become so vested, and thereby retroactively
vesting all those lands in the original owning stools. Therefore we hold further that Article
267 does not cover lands that were not stool lands on the coming into force of the
1992Constitution on 7th January 1993.

In conclusion, we state our response to the referral made to this Court by Justice F. Owusu-
Arhin in the following terms:

Upon a true and proper construction of Article 267(1) of the Constitution, the vesting power
embodied in E.I. 108, The Accra-Tema City Stool Lands (Vesting) Instrument, 1964, has not
lapsed”.

Secondly, the government’s other powers of compulsory acquisition can be used to acquire
the allodial title to land whether or not it is subject to the Administration of Lands Act.

Thirdly, certain Ordinance and Acts have vested specific areas of land in the state. (eg. Ashanti
Stool Lands Act 1958 (No. 28) and the Takoradi Harbour and Town (Acquisition of Lands)
Ordinance (CAP. 140).

(iAbandonment. In Mensah v. Asamoah (1975) 1GLR 225 CA, Archer J.A. See also Niko/
Olaiv. Adams, Land Court, 22 November 1951, [unreported]. In this case a large portion of
what the plaintiff claimed to be Mukose lands was sold to a Lebanese called Captan. These
sales were evidenced by two deeds executed in October and December 1947
respectively. The sales were made by one of the indigenous families of Asere called the
Abbetsewe. They were endorsed by the Asere stool which received a handsome part of the
consideration money. When the plaintiff's family got wind of it, it instituted proceedings in
the native court seeking a declaration of title to that land, damages for trespass and a
perpetual injunction. That action was taken against named members of the Abbetsewe family.
The suit was in due course transferred to the Supreme Court where it was heard and
determined by Jackson J. As the Abbetsewe family relied on a gift of the land from the Asere
stool, and as that stool was itself a concurring party to the sale, the learned judge thought
that the stool should be joined to that action as co-defendant and he made an order to that
effect on his own motion. The stool made no issue of this and indeed took opportunity in this
later action to reassert its failed tradition about the original founding of Mukose. It is plain
that the real object of the plaintiff's family in launching this litigation was to set at nought the
sale of the land to Captan or as one of its witnesses put it to "quash the sale."

The court held that quite clearly, this land in issue was occupied very many years ago by some
members of the plaintiff's family and who farmed it to some degree.

It is equally clear that whatever villages they occupied then as farming villages they have
abandoned for very many years, the last one at Mukose in 1926, and by the ordinary practice
of customary law whatever character of family land it may then have possessed disappeared
with its abandonment, and the land was free for any subject of the Asere stool to farm upon



and was equally open to strangers who had received the permission of the Manche or
headmen to farm upon payment of an annual toll and so the evidence proves they did farm."

(iii)  Conquest Owusu v. Manche of Labadi (1933) 1 WACA 278.
(iv)  Adverse possession under the Limitations Act, 1972 (NRCD 54).

(v) Extinction by effect of constitutional provisions. See 1992 Constitution, Article
266(3), which converts existing freeholds held by non-citizens into leases for 50
years effective August 24, 1969. Issue is whether allodial title is the same as
freehold?

(vi)  Sale. See Golightly v. Ashirifi (1961) 1 GLR 28 (PC).
Sasrakuv. David (1959) GLR 7.

(vii)  Compulsory acquisition. Examine the following provisions:

1992 Constitution, Article 20, clauses 1,2,3,5 & 6.
Administration of Lands Act, 1962 (Act 123).
State Lands Act, 1962 (Act 125) as amended.

Distinguish between the procedure as well as the effects of compulsory acquisition and
vesting. Particularly emphasise the effects on the allodial title.

In compulsory acquisition the allodial title is extinguished. However, vesting does not
extinguish the allodial title. For effects of vesting refer to the case of Nana Hyeaman II v.
Osei (1982-83) GLR 495.

Section 7(1) provides that of the Administration of Lands Act provides:

“Where it appears to the President that it is in the public interest so to do he may, by executive
instrument, declare any stool land to be vested in him in trust and accordingly it shall be lawful
for the President, on the publication of the instrument, to execute any deed or do any act as
trustee in respect of the land specified in the instrument”.

Section 10(1) provides that:

“The President may authorise the occupation and use of any land to which this Act applies for
any purpose which in his opinion, is conducive to the public welfare or the interests of the
state”.

Section 10 makes provision for the payment of appropriate compensation from funds voted
by parliament. Examples of Vested Land are Koforidua and Nkawkaw Lands (E.I. 195 of
November 1, 1961); Efutu and Gomoa Ejumako Lands (E.I. 206 of November 21, 1961) and
Stool Lands within one mile radius of the Winneba Roundabout (E.I. 83 of June 6, 1963);.

But discuss the possibility of reversion in cases where the acquired land is not used for the
intended purposes. Refer to current government position on the matter, especially in the light
of Article 20(6) of the 1992 Constitution. Eg. Atomic Energy area, P & T at Pantang, Achimota
School v. Owoo Family.



12.Constitutional and Statutory Interventions in the Incidents of the Allodial Title
“Man cannot always be allowed by society to be complete master of what he calls his own,
and that he must submit to the restrictions placed by the law upon the exercise of his
proprietary rights.” For example:

Article 267(5) of the Constitution which on prohibition of grant of freeholds by stool.

Article 266(1) — (5) governing restrictions on grants to persons who are not citizens of Ghana.
Article 257(6) which vests minerals in their natural state in the president on behalf of and in
trust for the people of Ghana. See also section 1 of the Minerals and Mining Act, 2006 (Act
703).

Article 268 which subjects grants of concessions or right for the exploitation of any mineral
or natural resource to parliamentary ratification.

Article 267(1) and 267(6)governing the receipt and disbursement of revenue from stool lands.
See also the Office of the Administrator of Stool Lands Act, 1994 (Act 481), SS. 2 & 7.

Concessions Act, 1962 (Act 124), as amended by the Timber Resources Management Act,
1997 (Act 547), S.1.

Petroleum Exploration & Production Act, 1984 (PNDCL 84), s.1.

Legislation relating to Planning and Zoning, e.g. Local Government Act, 1993 (Act 462) S. 49,
52, 53, 54 and 55.

13. Social, Economic and Political Influences on the Allodial Title
Note particularly the following:

e Economic and technological developments leading to the new and intensive uses of
land.

e The emergence of the customary law freehold.
e The extension of the governmental authority in land administration.

e Changes in the nature, structure and organisation of customary communities and
particularly traditional notions and structure of the family.

CHAPTER 3
THE USUFRUCTUARY INTEREST



(1) What is this interest?

In Roman law, usufruct was the right of using and enjoying a chattel (not immovable property)
belonging to another person provided the substance of the chattel remained unimpaired or
unchanged. In Roman law, a usufruct was not capable of being alienated. In addition, the
Roman usufruct did not survive the life of the usufructuary. On the other hand, the Ghanaian
usufruct is inheritable, alienable and potentially perpetual. The usufruct was described as a
burden on the allodial title. According to this view, the usufruct is not another species of
ownership in itself but consisted of perpetual rights of beneficial user or land, which now co-
exist with the allodial title.

This land interest is variously called the “usufruct”, “customary law freehold”, “customary
freehold”, “determinable interest” and “subordinate interest”. Individuals and families from
the landholding group hold the ‘customary freehold’. This principle is valid for all parts of
Ghana where allodial title is vested in the wider community. Thus under the indigenous tenure
system, access to land is based, primarily, on membership of a landholding community.
Customary freehold is an interest in land which a member of a community, which holds the
allodial title to the land, acquires in a piece of vacant, virgin, communal land by exercising his
or her inherent right to develop such land by either farming or building on it. It has been
noted that this interest prevails against the whole world including the allodial title which gave
birth to it. Judicial authority shows that the allodial title holder cannot displace or extinguish
the usufruct and once the usufruct is created, it becomes a species of interest which co-exist
with the allodial interest as long as nothing is done by the usufruct holder to prejudice the
interest of the allodial title holder.

The courts have held conclusively that so long as the subject acknowledges his loyalty to the
stool, his or her usufructuary interest in the portion of the stool land occupied by him prevails
against the whole world, even against the stool or community. In this regard, it should be
possible to value the usufructuary interest and compensate both the usufruct as well as well
as the allodial owner upon the coming into being of the usufructuary interest.

The usufructuary interest is, therefore, a recognized estate which can be properly transferred
under customary law and the interest is of indefinite duration and therefore, potentially
perpetual. The usufruct may be lost in very limited circumstances including (i) abandonment
by the subject or member of the landowning group, (ii) absence of successors on the death
of the usufruct holder and (iii) upon the denial by the usufruct holder of the title of the stool
or allodial title holder.

The pressure on land and its increasing economic value has resulted in the gradual redefinition
of the usufruct and whittling away the bundle of rights attached to the interest under
indigenous customary law. Currently, there is considerable lack of clarity and some confusion
surrounding the scope and extent of the usufruct. Actual practice with regard to the usufruct
seems to be at odds with the documented customary law as noted above. In certain areas
attempts are being made to re-write and re-interpret customary law so as to diminish the
scope of the rights attached to the usufruct, in some cases seeking to limit the usufruct to use
rights which are terminable at will by the allodial title holder. In peri-urban areas, especially
in the Greater Accra Region, lands that are held under usufruct are arbitrarily taken over by
chiefs and family heads and sold to strangers. This trend is clearly in conflict with judicial
authority that the holder of the usufruct can impeach a grant made by the stool without his
consent.

However, in Awuahv. Adututu (1987-88) GLR 191, the Supreme Court described the usufruct
as “a specie of ownership co-existent and simultaneous with the stool’s absolute ownership”.



See also Yiboev. Duodu (1957) 2 WALR 293 (Ollennu J, as he then was). See also Denning
LJ in Kotey v. Asere Stool (1961) GLR 492 (PC).

Usufructuary title in Ghana is the highest type of land ownership a subject or individual
member of a family can hold in stool/skin or family. It is an interest in land held by sub groups
and individuals who acknowledge the land to be owned allodially by a larger community of
which they are members. This applies to:

Families and individual subjects of a clan in part of the clan’s land;
Families and individual subjects of a stool in part of the stool’s land.

It is therefore a very substantial encumbrance on the allodial interest. This term was quoted
from the Roman law wususfructus and was subsequently adopted by Woodman (1996). 1t is
also called “determinable estate” or title by Ollennu (1985) because of the fact that it is a type
of absolute ownership, which may be determined under certain conditions without affecting
the community’s ownership. The term “customary freehold” was first proposed by Bentsi-
Enchill and was adopted by the Ghana Law Reform Commission in its recommendations for
reforms of the Ghana land law in 1973. The title in question is both inheritable and alienable.
In the case of Amodu Tijanik.Secretary, Southern Nigeria, [1921] 2 A.C. 399, the Privy Council
described the determinable or usufructuary title as follows:

“A very usual form of native title is that of a usufructurary right, which is mere qualification
of or burden on the radical or final title of the sovereign (stool) is a pure legal estate, to
which beneficial rights may or may not be attached. But this is qualified by a right of
beneficial user, which may not assume definite forms analogous estate....... "

The Supreme Court also describe the usufruct as “a species of ownership co-existent and
simultaneous with the stool’s absolute ownership”. This was held in Awuahv. Adututu (1987
—88) 2GLR 191 C.A.) Other terms given to this interest is customary law freehold, possessory
title or the usufructuary.

Origin of the Usufructary title

As noted by Asante , when people settled down to farming as the main economic activity, and
stool subjects reduced portions of land into their possession for the purposes of cultivation,
there developed the concept of the subject’s usufructuary right to stool land, that is to say,
the right to occupy, till, or otherwise enjoy an unappropriated portion of stool land and to
appropriate the fruits of such user. This right of beneficial user in no way derogated from the
allodial title of the stool; to use Lord Haldane’s words, the usufructurary right was “a mere
qualification of or burden on the radical or final title of the Sovereign....” (Amodu Tijani v.
Secretary, Southern Nigeria [1921] 2 A.C. 399 at p. 403). Traditional idea drew a sharp
distinction between the subjects’ right of beneficial user in stool land, and the stool’s absolute
ownership thereof. An Ashanti saying runs: “The farm [meaning the farm produce] is mine;
the soil is the Chief’s . User, however long, could never ripen into ownership [see Kuma v.
Kuma (1938) 5 W.A.C.A (P.C.)]. There was no equivalent of the Anglo-American idea of
prescription. As a consequence of this scheme no land could be ownerless. The usufruct, as
we have noted, was not a species of ownership; it consisted of perpetual rights of beneficial
user in re-alienated the stool’s land. Stool subjects had an inherent right to a usufruct in any
unappropriated portion of state land; accordingly the bare facts of effective occupation or
cultivation by a subject were enough to establish his usufructuary interest without the
necessity of a formal grant by the stool. But a second form of acquisition was by express grant



by the stool. Such grants were usual in the case of town lands, where strict supervision of
allocation of parcels was necessary for the purposes of town planning. Finally, a subject could
transfer his usufruct to a fellow-subject. The usufruct was usually held by a corporate body —
the sub-stool, lineage or family; but there was no doctrinal prohibition of its acquisition by an
individual. The greater incidence of corporate holding was a result of economic convenience;
traditional social process employed co-operative endeavour to accomplish the formidable tasks
of clearing and cultivating large tracts of impenetrable forest lands, and the collective efforts
of kinsmen invariably resulted in the creation of corporate or family property. But there was
nothing to prevent an enterprising individual from establishing his own private concern by his
own unaided exertions. In an agricultural economy where subsistence depended on full and
extensive exploitation of land, public policy leaned towards liberal appropriation of lands by
families and individuals alike.

The usufruct was potentially perpetual; it subsisted as long as the subject or his successors
continued to acknowledge the superior title of the stool. The proviso for the recognition of the
stool’s title did not limit the subject’s quantum of interest which persisted so long as the
subject or his successors retained their status as subjects, but indicated the political basis on
which the subject’s proprietary interest, as well as his other civic rights, rested. The usufruct
was heritable and devolved on the family of the subject on his death intestate. It lapsed upon
express abandonment of the land in question or failure of successors, whereupon the stool
resumed its dominium free from encumbrances. The security of the subject’s usufruct was
reasonably assured. The stool could not alienate it to another person without the
usufrucutuary’s consent. Nor did the stool’s dominium carry the right to divest the subject of
his interest expect for a recognized and specific public cause. No compensation was payable
in consequence of such dispossession, but the inclination and opportunity for such divestiture
were extremely rare in olden times.

The usufrucutuary had an exclusive right to the possession of the land subject to his usufruct,
which was fully guaranteed against invasion by other subjects. User of the surface of the land
was virtually unrestricted; the usufructuary could cultivate, build or enjoy the land in any
manner he chose provided he did not invade the stool’s right to the minerals and treasure-
trove. Otherwise there was nothing in the nature of “incidents of tenure”. True the subject
had to render prescribed services to the stool, such as offering the first fruits of his annual
harvest or presenting specific of game killed on the land. But these services are not analogous
to feudal incidents of tenure, for they were eligible, not in consequence of a proprietary
arrangement between stool and subject, but by virtue of the political and kinship ties binding
them. Thus the general obligation to perform services to the stool persisted even where the
subject was no longer resident in his own state. The relationship between a stool and its
subject was primarily political, though it undoubtedly had proprietary implications such as the
subject’s inherent right to a unsfruct, and his obligation to present part of his annual produce
to the stool.

Acquisition of the Usufructuary Interest

It can be acquired in four (4) ways.

Discovery of vacant land by pioneers of a stool.

As a general rule, when the subjects of a stool discover unoccupied land, and subsequently
settle thereon and reduce into occupation, the stool acquires the allodial title and the subjects
acquire the usufruct. See Ngmativ. Adetsia (1959) GLR 323. (Already cited at page ??? .)

Implied grant from a stool.



Subjects of a stool have an inherent right to a usufruct in any unoccupied portion of stool land
and the fact of the occupation and cultivation by a subject was all that was required to
establish a usufruct. No formal grant was required. See the following cases:

Ohimen v. Adjei (1957) 2 WALR 275. (Already cited at page ???)

The case of Bruce v. Quarnor (1959) GLR 292 is illustrative on this principle. The Plaintiff
instituted an action seeking among others a declaration of title to a parcel of land in James
Town Stool which was granted to one Reverend Ernest Bruce, by Nii Kofi Akrashie the then
occupant of the James Town Stool. The grant was made according to customary law. The 1t
defendant had entered upon part of the land claiming the right to occupy that portion of the
land by reason of a grant made and a deed executed to her by Nii Kofi Akrashie II and she
further argued that since the plaintiff had granted the land to his children he did not have any
title left in the land and as such had no locus. The other defendants respectively claimed the
right, by a grant direct from the James Town Stool.

It was held that any conveyance of land which is made in accordance of the customary laws
of that community becomes effective from the moment it was made and that a deed
subsequently executed could only add to but could not derogate from the title and interest so
conferred by the customary grant. That the plaintiff being a member of the royal family of
James Town; is a subject of the stool and by customary law he has a right to occupy any
vacant portion of the land, which he can do upon actual or implied grant. That even if the
plaintiff was occupying the said land without an actual grant, such occupation or possession
is good title because he is a subject of the stool. And his title would take precedence over any
grant which the stool may subsequently make on any portion of the land.

By customary law a stool has no right to grant land which is in the occupation of a subject to
any one-subject or stranger-without the consent and concurrence of the person in possession.
This principle was also stated in the case of Oblee v. Armah (1958) 3 WALR 484.

In Obleev. Armah

In Budu IT v. Ceasar (1959) GLR 410, at 426 there was an action for declaration of title to a
certain land and claims for damages for trespass.Judgment was given against the defendants
who appealed. The appellate court set aside the judgment and remitted the case to the
Akwamu Native Court "B" for hearing de novo.

It was held that “By customary law, a subject of a stool is entitled, either by express or
implied grant from the stool, to occupy any vacant portion of the stool land; the occupant of
such portion of the land becomes the owner of the possessory title in it; the land descends
(upon his death intestate) to his family” — Per van Lare ]

Express grant from a stool

Such grants were usual in the case of urban lands where some supervision of the allocation
of plots was necessary for the purpose of orderly development and equitable allocation of
communal lands.Armateiv. Hammond (1981) GLRD 300.

In Armateiv. Hammond

Frimpong v. Poku (1963) 2 GLR 1.
Obleev. Armah (1958) 3 WALR 484 (see holding 5).



It must be noted, however, that though the subject may now be required to seek an express
grant from the stool, the subject’s access to land still remains an entitlement.

Transfer

This could be from a subject to a subject or from a subject to stranger as illustrated by the
case ofKotey v. Asere Stoo/ (1961) GLR 492 (PC).

Such grant to a subject or stranger being one under customary law is effective from the
moment it is made and a deed subsequently executed by the grantor may add to, but cannot
take away from the effect of the grant already made under customary law. Bruce v. Quarnor
(1959) GLR 292.

Whether a subject has satisfied the degree of occupation required to confer the usufructuary
title is @ matter to be determined on a case by case basis. The general rule is that the presence
of economic trees on the land is a prima facie indication that someone is in occupation.

In Norquaye-Tetteh v. Malm (1959) GLR 468,late Henerike Cornelius Malm bought a parcel of
land from the property of the Akumadjaye Stool. A deed of conveyance was made by Nii
Abossey Okai, the caretaker of the Abose Okai lands. Henerike bequeathed the said lands to
his daughters by a deed of gift. Thirty years later a portion of the Abossey Okai lands were
conveyed to Emmanuel Norquaye-Tetteh and David Quao Norquaye-Tetteh by deeds of
conveyance perfected by one Nii Ayikai II, Mantse of Akumadjaye, acting on behalf of the
Akumadjaye Stool. After the grant the brother went ahead to erect a barbed wired fence over
the land they bought, on seeing this, the daughters of late Herenike objected claiming it was
their fathers land and thereon erected a signboard on the land stating the owner of the land.
The two brothers brought an action against the defendants; late Herenike’s daughters. The
plaintiff submitted that the only evidence the defendant led of their occupation of the land
was evidence of the existence of three mango trees on the land, the fruits of which they
alleged they had been harvesting. They went on to further submit that harvesting of the fruits
of the mango trees on the land is not sufficient evidence to show that the land is in the
possession of the defendants.

It was held that mango trees cannot survive on the Accra plains without someone tending to
it, and even though trees generally sprout up in cultivated areas, it is the owners of the farm
that look after and tend to it, therefore where mango trees or cashew trees grow on a land
that is overgrown with weeds, it is prima facie evidence that the area where they are found
Is a farmstead, once under cultivation by the person who now harvests their fruits.

This point is further buttressed by the case of Owusu v. Manche of Labadi (1933) 1 WACA
278 and Wuta Ofei v. Danguah (1961) 1 GLR 48/. It should be noted that this principle
amounts to a presumption, which can be rebutted by contrary evidence.

The subject can alienate so long as the obligation to recognise the allodial ownership of the
stool is preserved. The case of Total Oil Productsv.Obengand Anor. (1962) 1 GLR 228
illustrates this principle. In this case the land in dispute was a portion of the Tafo stool lands
under the Akim Abuakwa paramount stool. The land was granted to the plaintiff company
(Total Oil Products Ltd.) by the defendant who was an Ashanti man, and not a subject of the
Akim Abuakwa stool for lease of a term of years. The plaintiff's had paid £G250 to the 1



defendant for the lease. They were subsequently ejected from the said land by the Tafo stool.
Upon the failure of the 1% defendant to put them back in possession, and in order to remain
on the land the plaintiff’s took another lease of the same land from the Tafo stool. The plaintiff
then instituted an action claiming anorder to rescind the lease granted by the 1% defendant,
for recovery of £G873 8s from the first and second defendants jointly and severally; the 2™
defendant (Yaw Kyeame) originally sold the land to the 1%t defenedant). The plaintiff submitted
that the stool can alienate land in the possession and occupation of a subject without informing
the subject in possession and occupation.

The court held that he lease granted to the plaintiff-company by the Tafohene, which is a
lease by a stool to a stranger of land in the possession of a subject of the stool or his grantee
without such grantee’s consent, upon the well-established authorities, e.g. Golightly and Ors.
v. Ashrifi and Ors., Ohimen v. Adjei and Anor., Thompson v. Mensah , is null and void, and
passed no interest in the land to the plaintiff-company. The Court further went on to add that
lease of land by a subject is not alienation of his usufructuary title or any interest in the land;
it does not therefore require the prior consent of the stool. The judge relied on the decisions
in the case of 7Thompsonv.Mensaiwhere the Court of Appeal stated the law as follows:

"... the correct statement of the native custom is that a usufructuary title can be
transferred without the consent of the real owner provided the transfer carries with it an
obligation upon the transferee to recognise the title of the real owner and all the incidents
of the subject's right of occupation, including the performance of customary services to
the real owner".

The principle that a subject owner to a stool land can alienate without the prior consent of
the stool as long as he recognised the absolute title of the stool was further enunciated in the
case of Awuahv.Adututu(1987-88) GLR 191 where the the plaintiff/appellant was a stranger
grantee of a stool in respect of a defined portion of the stool's forest land which he had cleared
and cultivated. The respondent (1%t defendant) who had usufructuary interest granted that
portion of stool land to the appellant (plaintiff), and subsequently went ahead to grant part of
that portion to another person (the second defendant). The magistrate court judge found in
favour of the appellant (plaintiff) that the first defendant had no vacant land left between the
plaintiff, Sefa and Boahene which he could validly sell to the second defendant; he had already
sold it to the plaintiff, therefore he had no right to resell it to the second defendant. On appeal
to the high court, the High court judge set aside the decision of the lower court and stated
that because the ownership of the disputed land was in the stool-grantor and not in the
plaintiff, the claim for a declaration of title was not maintainable.

It was held on appeal that that the usufructuary title is a specie of ownership co-existent and
simultaneous with the stool's absolute ownership and also said that the plaintiff had an estate
in that portion of the stool land of which he took effective possession, occupied and cultivated,
which estate could be described variously as usufructuary, possessory or determinable title.
The usufructuary can alienate voluntarily to a fellow subject or involuntarily to judgment
creditor without the prior consent of the stool, this is because he is regarded as the owner of
the area of land he has possession of. There is no limit to his right to alienate his usufructuary
title as long as he recognises the absolute title of the stool. Neither can the stool divest the
usufructuary of his title by alienating it to another without the consent and concurrence of the
usufructuary

On the other hand; the stool cannot make a valid grant of land in which a subject holds the
usufruct without the consent of the subject as was seen in 7ota/ Oil Products v. Obeng supra.



However, when alienation is without the consent of the stool, it is only voidable, not void and
can be set aside only when the stool acts timeously. This principle was enumerated in the
case of Buour v. Bekoe (1957) 3 WALR 26 where an order for the redemption of a cocoa farm
pledged by the plaintiff's predecessor to the first defendant was made. The plaintiff claimed
that the said farm was pledged to the first defendant, but at 'the request of the latter a note
on the pledge was made in the name of the second defendant, a brother-in-law of the first
defendant. The third defendant bought the land from the second defendant and claimed that
the original transaction between the plaintiff's predecessor and the second defendant had
been one of outright sale and not of pledge and that the second defendant had therefore
been fully entitled to re-sell the land to him. The native court found for the plaintiff. On appeal
to the High court, the plaintiff submitted that even if the original transaction had been a sale,
it was void ab intio, this he said; was because since the purchaser was a stranger to the stool,
the seller should have gotten the necessary consent of the stool before alienation. The
defendants in return argued that the stool was estopped from attempting to enforce their
rights on the land because they had stood by for 30years without attempting to enforce same.
The High court held that; if that had been the case, i.e if it was an outright sale, then the
consent of the stool would have been needed to validate the alienation, he held further that
“the absence of consent in such circumstances renders a sale voidable at the suit of the stool:
it does not make a sale void ab initio”

On appealit was held that if there was any sale, such sale would be voidable and not vord.
And if it was shown that the stool knew of such sale and sat by, allowing the purchaser to
incur expenses and improve the land, innocently believing that he had acquired good title.
The stool would be estopped. Awuahv. Adututusupra can be compared with the opinion in
Armatei v. Hammond supra.

The above principle was further buttressed in the case of Mansu v. Abboye (1982-83) GLR
1313.

The plaintiff-appellant, hereafter called the plaintiff, sought a declaration of title to his family's
land at Yarbiw in the Western Region. He pleaded that his ancestors had reduced the virgin
forest into cultivation and had been in uninterrupted occupation of it until the trespass
complained of. The defence failed to challenge the plaintiff's boundary neighbours who
testified in his support and who claimed to be still in possession of their farms. The only
witness for the defence dealt the co-defendant a lethal blow when he asserted, "The plaintiff's
land is not included in the land of the second defendant."

The co-defendant's case was, however, that as the Odikro of Yarbiw, he was the allodial owner
of Yarbiw lands. He had also fought for the release of the lands from the State Farms
Corporation which had previously acquired them compulsorily. The lands had reverted to him
with the blessing of the town committee, and therefore he had every authority to grant a
licence to the defendant to tap and uproot palm trees, perhaps in the better interest of
husbandry and for the good of the entire community. He, however, made no claim against
the plaintiff for breaches of customary tenure which would justify forfeiture, nor was he
attempting re-possession following abandonment. Indeed, his was the novel proposition that
a stool could estreat a subject's land and extinguish his possessory title, if land compulsorily
acquired were later released, or if the town committee decreed it.

The Court of Appeal held that since plaintiff had paid his contribution to the fund set up to
reimburse the odikro, as custom demanded and had not failed in his obligations, there was



no basis to warrant any forfeiture of his lands. The judgment denying him his claim was a
travesty. By one eclectic stroke the circuit judge was rejecting a hallowed canon of customary
law, that the stool subjects in possession can only be dispossessed of their usufruct in land
with their consent or on proven and unrectified breaches of customary tenure, or upon
abandonment.

The Court further stated that , the defendants undertook the herculean task of proving the
acquisition and its release. They had the burden of proving the legal consequences of the
release and establishing that it included a reversion to the stool. They failed woefully in the
discharge of this duty. In Ohimenv. Adjei (1957) 2 W.A.L.R. 275, a case constantly approved
by this court, it was held at p. 280, that:

"It would be repugnant to natural justice and good conscience if, while the Stool can insist
upon the services and customary rights due to it from the subject, it could arbitrarily deprive
its subjects of the enjoyment of the portions of the stool land in their possession. On the other
hand the only title in land which a subject can claim against a stool is the usufructuary title to
the portion of the stool land in his actual possession. If he proves that, he is entitled to a
declaration of this title to that land."

To the same effect are Mansahv. Asamoah [1975] 1 G.L.R. 225 at p. 236, C.A.; Nyaasemhwe
v. Afibivesan [1977] 1.G.L.R. 27 at p. 31 C.A. and Atta Panyin v. Asani II, Atta Panyin v.
Essuman (Consolidated) [1977] 1 G.L.R. 83, C.A.

But compare opinion in Armateiv. Hammond (1981) GLRD 300.

Incidents of the Usufruct
The holder of the usufructuary interest is entitled to the enjoyment of the following rights and
benefits.

(a) Right of possession

It is a right in rem and exclusive and is a potential perpetual term allowing the bearer to
possess it for an indefinite period of time. It is potential because it is possible for the term to
end. This right of possession cannot be divested by the stool/family to another party or for
public purpose without the consent of the subject or stranger holding the land. (See Robertson
v Nif Akramh IT (1973)2GLR 445, Mansah v. Asamoah (1975) 1GLR 225 CA, and Ohimen v.
Adjei (1957) 2WALR 275 and recently Mansu v. Abboye (1982-83) GLR 1313, C.A.; Oblee v.
Armah (1958) 3 WALR 484 (see holding 5).

(b) Use and Enjoyment

The owner is entitled to all economic tree he plants. However, the allodial owners are entitled
to all, trees growing naturally on the land. As regard natural growing trees, the usufructuary
can also use them for his personal purposes only. Ollennu and Woodman made this quite
clear, when he stated:

“Another important incident of the determinable title is the right to palm and cola nut and
other economic trees of the land. In all parts of Ghana where the oil palm tree and other
species of palm grow, it is the owner of the determinable title in land, and he alone who is
vested with the right to harvest the fruits, to fell the palm trees or to tap wine from them.
Neither the owner of the absolute title nor the owner of the sub-absolute title can go upon
land to harvest cola nuts, palm wine or fell palm trees for palm wine. They may request the
owner of the determinable title to supply so many pots of palm wine or a quantity of palm



nuts or cola nuts as customary services, but they are not permitted by custom to go upon
land in possession of a subject to take any of these things.”

Asante , also shares the same view but further goes to include timber. He indicates that:

"It need hardly be stressed that the usufructuay is entitled to income of the land. This
may take the form of prescribed proportion of agricultural produce under an abunu or
abusa tenancy, or rent accruing form a lease, or the consideration for the grant of license
or the “brute product” of the land arising without the intervention of human labour such
as palm-nuts, cola nuts and timber.”

(c) Right of Alienation

The title holder can grant. However, he cannot grant anything higher than what he holds as
this will result in adverse claim. The holder in his own accord can decide to grant a lesser right
or all of his right to another person. In the old law, the holder needed consent from the allodial
owner before making the right to alienate. But it is now settled principle in Thompson v.
Mensah (1957) 3WALR 240 supra, that no consent is needed provided due recognition is given
to the allodial title in the transaction. The court stated inter alia that the correct statement of
native custom is that a usufructuary title can be transferred without the consent of theowner
(allodial) provided the transfer carries with it an obligation upon the transferee to recognize
the title of the owner (allodial) and all the incidents of the subject rights of occupation,
including the performance of customary service to the allodial owner. [See also T7otal Oil
Products v. Obeng (1962) 1GLR 228; Nana Asani v. Atta Panyin (1971) 1GLR 166, and
Robertson v. Nii Akramah II (1973) 1GLR 445 C.A

It is important to note that when alienation is without the consent of the stool, it is only
voidable, not void and can be set aside only when the stool acts timeously (See Buour v.
Bekoe). Where the usufructuary sues the interest as collateral in securing a loan and he
defaults in paying, the property can be seized and sold to defray the debt. It was held in
Lokkov. Konklofi (1907) Ren 450, that the usufructuary can be used as collateral to secure a
loan. In his judgment, Sir Branford Griffith said inter alia that:

“....assuming the land to be stool land, the subject still has a valuable interest in the land. I
see no reason why this property should not be seized and sold in execution, and on that
ground, I am of the opinion that the land should not be released.”

(d) Right to an Action in Trespass

The holder of the usufruct can maintain an action in trespass against the stool and can
impeach a grant made by the stool without his consent. This has been decided in Awuah v.
Adututu (1987-88) 2GLR 191, C.A.); Nunekpeku v. Ametepe (1961) GLR 301.

(e) Heritability of the Usufructurary Title

According to Bentsi-Enchill , it is well settled in customary law that the usufructuary interest
is heritable. This means that in the event of the death of the usufructuary holder, his interest
will devolve on his next- of- kin. Where the subject is a member of the land owning group,
“.....the interest descents to the next of kin of the holder and remains with him for as long as
there are kinsmen to take” (Per Ollennu J, in Makatav. Akor/i (1956 1WALR 169). In the case
of a stranger usufructuary, the interest is also inheritable. In Mensahv. Asamoah (1975) 1GLR
225 CA, Archer J.A., delivering judgment indicated that, case law has settled that:

“Land only becomes abandoned if either the stranger died intestate without successor to take
or if the land was effectively and voluntarily abandoned without an intention on the part of



the grantee returning to it. The mere absence or death simpliciter of the stranger was not
enough to constitute abandonment; there must be an intention to abandon and the fact of
abandonment must co-exist with such intention”.

Since this is a potentially perpetual interest, it passes on the death of the holder according to
the ordinary rules of inheritance [see Golightly v. Ashrifi (1955), W.A.C.A. 676; Budull v.
Caesar (19590 G.L.R. 410; Kwao II'v. Ansah (1975) 2G.L.R. 176]. According to Woodman ,
the right to use of land, power of alienation, and security of tenure are rights constituting the
customary freehold interest.

(f Right to Compensation

In Owusu v. Manche of Labadi, it was held among other things that the subject of a stool
acquires usufructuary rights which did not derogate from the stool’s dominion, and while as
such usufructuaries the subjects were entitled to a share of the compensation “upon its
distribution in accordance with native custom”. The stool was the proper authority to receive
the compensation.

(9) Rights to Customary Service

The duty of the usufruct is to render customary service to the stool. “These services were
eligible, not in consequence of proprietary arrangement between stool and subject, but by
virtue of the political and kinship ties binding them”.

Loss of the Usufruct
The usufructuary interest may be lost through the following means:
e Abandonment.
Mansuv. Abboye (1982-83) GLR 1313.
e When the usufructuary denies the title of his grantors (forfeiture).
Total Oil Productsv. Obeng (1962) 1 GLR 228.
e Failure of successors.
Mansuv. Abboye (1982-83) GLR 1313.
e By consent of the usufructuary.
Mansuv. Abboye (1982-83) GLR 1313.
e Extinction by operation of legislation

The New Usufruct

Woodman has argued that the rights enjoyed by the subject usufructuary have reached a
point where one can safely say that when a subject acquires the usufruct, it essentially
extinguishes the allodial title. There is support for this position. Particularly the opinion of
Denning LJ in Koteyv. Asere Stool (1962) 1 GLR 492. See also the views expressed in Yiboe
v. Duodu and Awuahv. Adututu.

The usufruct has undergone some form of development. According to Agidi (1976), at first,
at the initial stage of settlement, the stool was the absolute owner of all lands without any
encumbrances on its title. Before the indigenous economy became predominantly agricultural,
a stool subject could not claim rights of permission over any part of the land. Every member
of the tribe had equal rights to wander over and hunt upon the land which belonged to the
group. With the advent of settled agriculture, the members’ right of user of the stool land i.e.
right to occupy, till enjoy an unappropriated part of the stool land. This was a burden or
qualification on stool allodial title. The customary usufruct was perpetual and heritable. It



substituted as long as the subject continued to use the land and will only revert to the stool
upon abandonment. The usufruct could be held by individuals and families alike and at any
rate what belongs to an individual will in one day become a family’s.

The customary usufruct underwent a second change with the advent of the tree crop farming.
Commercialization of agriculture led to commercialization of land and the subsequent birth of
an agricultural land market. The question was whether the subject could not alienate the
usufruct without the previous consent and concurrence of the absolute owner (Golightly v.
Ashirif7)

The usufruct in stool land has matured into a “freehold” owing to the impact of modern
economic and social phenomena. The security of corporate or family holding as corporate
entities has also followed the same line of development. The usufruct, then as heritable and
persists in perpetuity is seen to assure security of tenure .

The Privy Council in Koten. Asere Stool/ [1961] G.L.R. 492 at p. 496, P.C. held, differing on
this point from Jackson J., that the "plaintiffs [are entitled to] a declaration that they possess
such rights in the area edged in green, on the plan, exhibit 1, as are conferred by law on a
subject of a stool who is in possession." That court held that such rights are not mere farming
rights as Jackson J. thought but an estate or interest in the land which the subject can use
and deal with as his own, so long as he does not prejudice the right of the paramount stool
to its customary services. The Privy Council proceeded to spell out further the rights attached
to a subject by that estate. It says at p. 495:

"He can alienate it to a fellow-subject without obtaining the consent of the paramount stool:
for the fellow-subject will perform the customary services. He can alienate it to a stranger so
long as proper provision is made for commuting the customary services. On his death it will
descend to his family as family land except in so far as he has disposed of it by will, which in
some circumstances he lawfully may do."

Constitutional and Statutory Interventions
Article 267(5) prohibiting grants of freehold in stool land. Whether it takes away the inherent
right of the subject.

In addition, Article 267(5) of the Constitution has implications for the customary freehold.
Article 267(5) states that no interest in, or right over, any stool land in Ghana shall be created
which vest in any person or body of persons a freehold interest howsoever described. There
has been some debate as to the full import of this constitutional provision, especially with
regard to the extent to which it affects the land rights of subjects of the landowning
communities and other customary freeholders. Taken at face value, this clause could be taken
to mean that all holders of the customary freehold of stool lands and ‘strangers’ are being
turned into tenants of the chiefs. However, this interpretation would impute to chiefs
ownership rights that do not exist in customary law. It has far-reaching implications for the
evolution of land rights and security of tenure and is likely to increase litigation and chieftaincy
disputes and create further insecurity in land transactions. It appears that this policy and the
associated practices cannot be substantiated by a proper interpretation of the constitutional
provision.

An interpretation of Article 267(5) as prohibiting the grant of customary freehold interests in
stool lands could empower chiefs to feel justified in issuing only leases even to their own
subjects, thus further eroding the rights of customary landholders and their ability to resist
re-appropriation of customary lands for ‘development’ purposes by stools which wish to cash



in on the rising value of peri-urban lands. It has been strongly argued that Article 267(5)
should not be interpreted as an outright prohibition on the grant of ‘customary freehold’ in
stool lands, and neither should the provision invalidate such freehold where already declared,
nor prohibit the registration of a land transaction described as a ‘customary freehold’, where
the grantee or the transferee is a subject of the landowning stool.

The reasons for our position on Article 267(5) are as follows:

e First of all, it appears that the rationale behind Article 267(5) was to ensure some
inter-generational equity through the prohibition of permanent alienation and resultant
loss of stool lands in @ manner detrimental to future generations of stool subjects. The
grant of or the existence of the ‘customary freehold’ to stool subjects, is however,
perfectly consistent with the above-mentioned policy objective, as it ensures that
perpetual proprietary interests in land would vest in and inure to the benefit of the
present and future members of the landowning communities through inheritance.

e Secondly, the operative part (the prohibited conduct or action) in Article 267(5) is shall
be created. Thus the prohibition does not apply to the subject of the landowning stool
because, among other reasons, the stool subject’s entitlement to the ‘customary
freehold’ is inherent and not conferred by an act amounting to a creation. The inherent
character of the subject’s ‘customary freehold’ in vacant stool land is an inextricable
component of the structure of the customary legal system. Indeed, there is ample
legal authority for the proposition that the necessity for an express grant from the
stool is a recent practice dictated by the exigencies of modern society, particularly, the
need to ensure orderly development of stool lands and to ensure their equitable
allocation. Further, the authorities agree that a request from a subject cannot be
refused so long as there is vacant stool land to be allocated.

Finally, Article 267(5) should be read and interpreted in the light of Article 267(1) of the
Constitution and subject to customary law and usage, which recognizes that the subjects of a
stool and for that matter a member of a family is entitled as of right to a portion of vacant
stool or family land and upon such occupation the subject or member acquires the ‘customary
freehold’ (Oblee v. Armah (1958) 300 WALR, 484 and Amartei v. Hammond [1981] GLR 30.

In Yiboe v. Dueduthe plaintiff claimed, for himself and on behalf of the Amandja Clan of
Akloba, a declaration of title to, and recovery of possession of, a piece or parcel of land known
as Bogloto-Sakada "situate at Akloba in the Nkonya area. The defendant was sued in his
capacity as sub-chief of the said Nkenya Akloba. The defendant counterclaimed for a
declaration that the "Bogloto-Sakada" land is communal land for all tribes inhabiting the town,
and that it is under his control and administration as the overlord or chief of the said town of
Akloba.

On July 17th, 1944, the defendant instituted another action in the Magistrate's Court at
Kpandu for £25 damages for trespass, alleging that the plaintiff had wrongfully entered upon
the land, made a plan of it and fixed pillars thereon. In a judgment delivered on November
26th, 1948, the Magistrate held as follows:

"I can therefore only conclude that the land specified by the plaintiff in his claim is not Akloba
Stool land but belongs to the defendant either in his personal capacity as head of his family
or of the Amandja clan. I therefore find that the plaintiff's claim for damages for trespass
committed by the defendant fails."



The defendant appealed to the Land Court but his appeal was dismissed. He thereupon
appealed to the West African Court of Appeal. That court by a judgment delivered on March
7th, 1952, dismissed the appeal, but amended the judgment of the Magistrate by deleting
therefrom the passage declaring the plaintiff the owner of the property on the grounds that
no declaration could be made in his favour when he had not counterclaimed.

On January 10th, 1956, the plaintiff instituted the present suit. In support of his case he gave
short oral evidence and tendered in evidence the writ of summons in the former case, the
proceedings and judgments in it up to the Land Court, and the judgment of the West African
Court of Appeal. He led no other evidence in proof of his title and refused to answer any
questions by the defendant or the Native Court relating to title, and called no witnesses. He
also refused to attend the inspection of the land by the Native Court.

The defendant on the other hand led evidence and called witnesses to prove his counterclaim
that the land was communal land, and, at the inspection of the land, showed the Native Court
features on the land evidencing the use of it as communal land by all four clans of Akloba.

The Court held that in cases of claims by a stool against a subject, or by a family against a
member, the ownership of the subject or member-defendant in possession could be only a
usufructuary interest while absolute title might be vested in the stool or the family. Therefore,
a declaration of ownership in favour of the individual against the stool or the family may
amount to nothing more than a declaration that the individual is entitled to the usufructuary
or the possessory right in the land and that declaration may not affect the absolute title of the
stool or family.For that reason it is only in rare cases that a stool can succeed against a subject
in an action for trespass, and for that matter a family against a member thereof.

In such a case all the plaintiff, a subject or member of the community, needed to prove to
succeed, in the action -for trespass by the stool or head of the community against him, was
that he was in possession or occupation. I do not, therefore, see how the West African Court
of Appeal could have come to any other conclusion than the one to which they did come.

Buorv. Bekoe & Others (1957) 3 WALR 26

The plaintiff sought to redeem a plot of stool land from the third defendant. He claimed that
the plot was one which his predecessor had held of the stool for a determinable estate and
had pledged to the first defendant. The first defendant asserted that although he had been
involved in the transaction the pledge had in fact been taken by the second defendant. The
third defendant claimed to have purchased the land from the second defendant and asserted
that the original transaction between the plaintiff's predecessor and the second defendant had
been one of outright sale and not of pledge and that the second defendant had therefore
been fully entitled to re-sell the land to him. The Native Court found for the plaintiff.

On the appeal it was argued for the plaintiff, inter alia, that even if the original transaction
had been a sale (and this was denied) it was void abinitio because, as stool land was involved
and the purchaser was a stranger to the stool, the necessary consent of the stool to the
alienation had not been obtained.

The court held thatif the original transaction had in fact been an outright sale then, since it
would have caused the alienation to a stool-stranger of a determinable estate in stool land,
the consent of the stool would have been necessary to validate the transaction. The absence
of consent in such circumstances renders a sale voidable at the suit of the stool: it does not
make a sale void ab initio. In this respect the consequences of such a sale are the same as



where the head of a family or other family member alienates family land without obtaining
the necessary family consents.

In Robertsorv. Nii Akramah II and Others (Consolidated) [1973] 1 GLR 445-463

About four miles north-east of the centre of Accra, was a fairly large tract of land said to be
of poor agricultural value. With the rapid growth in the population of Accra and the
consequent scramble for suburban building areas, it became valuable building land. It is
known as the Mukose lands. This land was the subject-matter of the litigation which
culminated in this appeal. Rival claims to it were made by the Nikoi Olai family on one side
and the Asere stool and its grantees on the other.

The Nikoi Olai family belongs to the Asere Djorshie division of Accra. It has a stool named
the Nikoi Olai stool. It was claimed that that stool was properly the Paramount Stool of Asere
and that Nii Akramah II is the Paramount Chief of the Asere division. He occupies a stool
other than the plaintiff's stool. It is called the Akotia Oworsika stool. Accordingly, the
plaintiff's stool is sub-servient, at any rate, as at present, to that stool. It follows from this,
that the plaintiff's family qua family, are subjects of the Asere Paramount stool.

We think that as a pure legal question both the courts and textbook writers are ad idem. We
must conclude from this, that the plaintiff's family who has been adjudged to have the
determinable or usufructuary estate in the Mukose lands is the proper entity to alienate that
land or portions of it. It is necessary to pose the question what is the resultant position if an
alienation is made not by the owner of the determinable title but by the holder of paramount
title. On this, Ollennu provides a self-evident answer. He says at p. 56 of his book:

"Having regard to the very superior nature of the determinable title, customary law
prohibits the absolute owner from alienating that land, or dealing with it in any way without
the prior consent of the subject-owner. Any grant which the stool (or the head of family)
purports to make, either to a subject or to a stranger, cannot affect the title of a subject
in possession. The purchaser upon such alienation cannot obtain possession, and he and
his grantors commit trespass if they enter upon the land for the purpose, or in pursuance,
of the alleged grant."

We think that view accurately reflects the law. It is not in dispute that the Asere stool made
grants of portions of Mukose lands. It is also equally clear that those grants were made
without the prior consent of the plaintiff's family and indeed in the face of objection by it. It
must follow that such grants were invalid-for our judgment and must await decision at an
appropriate time.

In view of what we have said in the foregoing paragraphs of this long judgment, the plaintiff's
family succeeds in each and every one of the four suits. In the first suit, it claims a declaration
that as owner in possession of Mukose lands, it is entitled to make alienation of that land. Had
the declaration sought been so worded, we would have acceded to the prayer but it is limited
to Abeka village and the lands around it without furnishing an accurate description of it. That
description made it somewhat uncertain for the enforcement of a perpetual injunction. For
that reason and that reason only, we decline to make the declaration or grant perpetual
injunction. But we are satisfied that the Asere stool by its agents entered on that part of
Mukose land edged green and made alienations of it. For this undoubted trespass, we award
the plaintiff's family against the defendants in suit L.232/61 jointly and severally ¢1,000.00
damages.



In Kuma v. Kuma (1938) WACA 4, the appellant brought an action in the Divisional Court,
Cape Coast, seeking a declaration of title to a parcel of land. The Court granted a declaration
in his favour. The defendant appealed to the West African Court of Appeal which reversed
the decision of the Court below. Appellant further appealed to the Privy Council.

The Privy Council held that the evidence produced on behalf of the plaintiff, if accepted, was
sufficient to establish his title. It appears, therefore, that among the natives, occupation of
land is frequently allowed for the purpose of cultivation but without the the payment of tribute
and yet ownership of the land is not parted with. The owner of the land being willing to allow
such occupation so long as no adverse claim is made by the occupier; the occupier knowing
that he can use the land as long as he likesprovided he recognises the title of the owner.

The Privy Council concluded that:

“If the evidence as to occupation be considered with the caution which has been deemed
essential by the Board in such cases present it is the opinion of their Lordships not inconsistent
with the title of the plaintiff and it is by no means conclusive of the defendant's title.

For these reasons their Lordships are of opinion that the judgment of the Court of Appeal
should be set aside and that the judgment of the trial Judge should be restored”.

Bruce\. Quarnor & Ors. [1959] GLR 292-299 illustrates the principle that by customary law a
stool has no right to grant land which is in the occupation of a subject to any other -subject
or stranger-without the consent and concurrence of the subject in possession.

The Court held that the plaintiff, as proved by the witness for the defendants Nii Adama Asua
I1, is @ member of the royal family of James Town, the stool family. He, as a subject of the
said stool, is entitled by customary law to occupy any vacant portion of the land of the said
stool. This he can do either upon actual or implied grant.

Thus, even if the plaintiff's possession and occupation of the land was not upon actual grant,
his possession and occupation as a subject of the stool is good title, and it will take precedence
over any grant which the stool may purport subsequently to make of any portion of that
land. By customary law a stool has no right to grant land which is in the occupation of a
subject to any one-subject or stranger-without the consent and concurrence of the person in
possession.

In the case of Nchirahene Kojo Addov. Buoyemhene Kojo Wusu[1940] 6 WACA 24-25, the
plaintiff instituted an action for declaration of title. The defence was that the defendants had
been in undisturbed possession for more than 200 years. The only question is in this case is
whether the Plaintiff should be estopped from asserting that ownership owing to the
Defendant having been led during their 200 years' occupation to regard the land as his and
so to spend money in improving it or in defending his rights to it. The evidence upon which
the Defendant relied to establish such estoppel falls into two categories. First the Defendant
alleged that he had incurred litigation expenses in four cases in defending his rights to the
land. The Assistant Chief Commissioner gave careful consideration to each of these four cases
and was " unable to find that the Defendant has proved that any expense has been incurred
in defence of his title to the land now in dispute." We have given full consideration to the
arguments adduced by Appellant's Counsel in his attempt to displace this finding, but see no
good reason to reverse the Assistant Chief Commissioner's finding of fact upon this point.

Secondly the Defendant alleged that he had spent money in improving the land, in that he
has constructed a motor road to Buoyem. Upon this the Assistant Chief Commissioner found.



"Such expenditure may legitimately be regarded as having been incurred in improving the
value of the land, but since the road was constructed entirely for the benefit of the people
occupying the land it cannot be claimed that it was the landlord's responsibility, or that the
Defendant incurred this expense as a result of his belief that he was the owner of the land."

Further the native custom as to the resting place of the ultimate ownership would be well
known to the Defendant and his people, but they could not be expected to rely on the English
doctrine of estoppel to defeat the undisputed ownership of the Plaintiff. According to native
ideas there would be no question of the ultimate ownership in the land having passed.

In Attah and Others v. Esson[1976] 1 GLR 128-135, the plaintiff and his family had been
declared by a series of judgments and an arbitration award to be tenants in perpetuity of the
first defendant's family in respect of a large piece of land in the Central Region. In spite of
these judgments the plaintiff and his people were denied the quiet enjoyment of the land
which they feel themselves entitled to. The latest act of the defendants which precipitated
this action was the felling of palm trees which the plaintiff claimed his family had cultivated
on the land. On account of this alleged interference with the plaintiff's family's right, the
plaintiff brought this action claiming damages from the defendants and a perpetual injunction
restraining them and their agents from having anything to do with the land. The case came
up for trial before Archer J. (as he then was) sitting at Cape Coast . At the trial, counsel
informed the court that they had agreed that a point of law which would dispose of the whole
case be taken first. That preliminary point which was taken, arises out of the following
pleadings of the parties. By paragraph (10) of the statement of claim, the plaintiff pleaded:

"That in spite of all these consent judgments, awards and orders the defendants have
unlawfully entered the said land without the plaintiff's consent and permission felled over 400
palm trees which the plaintiff's family has cultivated on the land in dispute.

In answer to this pleading, the defendants stated in paragraph (6) of their defence:

"The defendants say that in view of customary law which empowers a landowner to enter
upon his land in the possession of another as tenant to collect palm nuts or enjoy the palm
and other indigenous edible trees on the land, the defendants can exercise the right to enter
the said land for that purpose and are therefore not liable to the plaintiff as claimed in any
amount or at all and thereon join issue with the plaintiff."

The defendants in agreeing that a decision on the legal point raised by these pleadings would
dispose of the case before the court, admitted that the plaintiff and his family were their
tenants and further that they, the defendants, had entered on to the land occupied by the
plaintiff's family and cut down the palm trees as alleged. Moreover, the defendants' concern
was not with distinctions between palm trees already on the land before the tenancy was
created on the one hand and palm trees planted by the tenant after the creation of the
tenancy. To the defendants, in either case the landlord was entitled to the palm trees on the
land. Therefore they did not in their pleadings specifically deny the claim of the plaintiff that
his family had planted the palm trees. In view of the pleadings quoted above and of counsel's
agreement that a decision on the legal point arising therefrom disposes of the whole case the
Courtaccepted that the palm trees in this case were planted by the plaintiff's family as claimed.

Archer J posed the following question: Did the defendants have this right they claimed or not?
The Court went on to say that no less an authority than Sarbah supports their contention. In



his Fanti Customary Laws first published in 1897 he said (quoted from the third edition (1968)
at pp. 69-70):

"The original owner or his successor can at any time go upon and retake possession of the
land as soon as the tenant asserts an adverse claim to it. In the absence of such adverse
claim he cannot disturb the quiet enjoyment of the tenant, without prior notice to the tenant
that he requires the land. Where, however, there are palm-trees on the land, whether planted
by the owner of the land or by the tenant, the landowner has full right, at any time he pleases,
to cut trees or gather any nuts therefrom. Custom does not permit any person to be improved
out of his land, and palm-trees not only improve, but also enhance the value of lands.

Where nuts from a palm land are manufactured into oil, the owner of the land receives half
of the oil, and the oil manufacturer the other half, and the expenses of preparing the oil is
equally shared by them. If, instead of oil manufacture, there is extracted from the palm-trees
palm-wine, then the owner of the palm-trees is entitled to one-fourth of the proceeds of such
palm-wine, the person who fells the trees and prepares the wine is entitled to one-fourth of
such proceeds, and the person who sells such palm-wine is entitled to half of such
proceeds. According to a well-known practice of the Law Courts, each palm-tree is valued at
twenty shillings."

This statement of the law seems to have obtained in more recent times some endorsement
from Bentsi-Enchill. At p. 398 of his Ghana Land Law he said: "income-yielding shrubs and
trees already on the land, such as palm-trees, kola, and timber generally, are understood to
belong exclusively to the landlord." Bentsi-Enchill, it appears, was not prepared to go the
lengths which Sarbah did because he limited the landlord's rights to economic shrubs and
trees "already on the land." And his statement was made when discussing the arrangement
"where the tenant is given virgin land to bring into cultivation." On the proposition that the
landlord was entitled to the fruits of economic trees planted by the tenant on the land, Bentsi-
Enchill expressed no view. Sarbah's proposition cannot, therefore, be said to have got the
unqualified approval of as modern writer as Bentsi-Enchill.

In spite of the opinion of such a formidable jurist as Sarbah to the contrary, Archer J. decided
in Esson v. Attah, High Court, Cape Coast 20 June 1968, unreported; digested in (1968) C.C.
125 that the defendants were not entitled to cut the palm trees on the land occupied by the
plaintiff's family. The defendants appealed to the Court of Appeal..

The Court of Appeal upheld the decision of the High Court stating as follows:

“The pith of the learned trial judge's argument in rejecting the opinion of Sarbah is contained
in the one sentence which said that: "It sounds unreasonable indeed that where a tenant has
by his own labours planted palm trees his landlord should indiscriminately enter the land and
cut the palm trees at any time as he pleases." Like Archer J., we do not wish to cast doubt
on the distinction and learning of Sarbah. Indeed the learned judge accepted that what
Sarbah wrote might have represented the customary law of the nineteenth century. So do
we. But even if this was so, customary law embodies the rules of conduct of the people at a
particular time. These rules represent what is reasonable in any given situation in the
society. Customary law, therefore, must develop and change with the changing times. What
was reasonable in the social conditions of the nineteenth century would not necessarily be
reasonable today. A contrary theory would ensure that the customary law becomes ossified
and incapable of growth to meet new challenges and demands. No proposition would be
more out of accord with the hopes and aspirations of Ghanaians today than that a landlord
who has spent no effort whatsoever towards that end should enter and collect at will the fruits



of the labour of his tenant. Who amongst us would today be prepared to take land to cultivate
on that basis? We cannot imagine an arrangement more ruinous of agricultural enterprise,
subversive of expansion and consequently prejudicial to national development than that.

We have no doubt that customary law today would not permit a landlord to enter onto
agricultural land granted to his tenant to gather the fruits of economic trees planted on it by
the tenant. We would understand a principle which forbids the tenant from committing such
waste on the land as would destroy or reduce the value of the reversionary interest of the
landlord. But the maxim, if maxim it be, that "custom does not permit any person to be
improved out of his land" used to justify what in modern eyes looks no less than a landlord's
charter for plunder, appears to us, however beautiful it may sound and whether representative
of the values of Ghanaians in the nineteenth century, totally indefensible today. We
accordingly agree with the conclusion of Archer J. that the landlord is not entitled to the fruits
of economic trees planted by the tenant. In so far as the defendants' contention is that they,
as landlords, are entitled to palm trees on the land whether planted by them or by the
plaintiff's family, we hold that this appeal must fail.

Learned counsel for the defendants has argued that if Sarbah's proposition was wrong no
court has so declared before, and, therefore, presumably persons were entitled to act in
accordance with Sarbah until a court declared to the contrary. We do not think so. We think
that the customary law as stated by Sarbah became outdated and ceased to be law as soon
as conditions in society changed so as to make it unreasonable for persons to conduct
themselves by it. It is, therefore, not necessary for the society to await a court's ruling before
deciding to act in a manner contrary to a rule of conduct which has become unreasonable”.

In Mensafv. Blow [1967] GLR 424-433the question was whether according to customary
practice, an owner of land over which he has permitted a licensee to live and farm can exercise
his undoubted right of ownership or use of portions of this land contemporaneously with the
right of the licensee to live on and use those portions of such ancestral land which have not
been specially allocated to or appropriated to actual use by the tenant or licensee, or is the
original grantor or his descendants' right to possession or to occupy and use this land excluded
entirely because of the subsistence of the license?

The case was an appeal from a decision of the High Court, Cape Coast, given in its appellate
jurisdiction, setting aside a judgment, given in favour of the plaintiff-appellant (hereafter
called the appellant) by the magistrate of the Local Court of Komenda, in which he upheld the
claim of the appellant to ownership and possession of a small piece of farm land known as
"Kotokuom" situate at Bisease in the Central Region of Ghana, and directing that judgment
be entered rather in favour of the defendant-respondent (hereafter called the respondent)
Ekua Blow for possession of the said piece of farmstead.

The main question arising on this appeal is whether a licensee, who has been permitted
according to custom to occupy and use a piece of another person's ancestral land and who in
fact has enjoyed an unfettered occupation and use of portions of that land, could rely on such
leave and licence as a defence to a claim by the true owner or lessor or his descendants to
exercise their natural rights of ownership or possession over portions of such an ancestral
land not actually farmed upon or specifically reduced into effective use or occupation by the
licensee at custom. In other words, according to customary practice, can an owner of land
over which he has permitted a licensee to live and farm exercise his undoubted right of
ownership or use of portions of this land contemporaneously with the right of the licensee to
live on and use those portions of such ancestral land which have not been specially allocated



to or appropriated to actual use by the tenant or licensee, or is the original grantor or his
descendants' right to possession or to occupy and use this land excluded entirely because of
the subsistence of the license?

The evidence showed that the true owner of the land, Kwesi Kuntoh, the appellant's ancestor,
had permitted or licensed Enimah, the respondent's ancestor and his followers to stay on and
occupy the land by building on it or cultivating food or cash crops on it and to enjoy it as
improved. Customary law regards the stranger Enimah as a licensee. This kind of tenure or
holding which does not confer an interest or estate in the land to the licensee, is the result of
a contract or an implied agreement. It has certain important characteristic features about it.

These are:

(1) The owner (or lessor as he is sometimes called) of the land must be willing to allow
occupation and user of land or portion thereof or the whole of the land as the case may be,
provided the licensee does not set up an adverse claim to his title or right to possession. In
other words, the user of the land must be of a nature not inconsistent with the rights of the
true owner. If he does, the licensee is liable to forfeit his right to be on the lessor's land and
this conduct may justify re-entry by the owner or ejectment of the licensee.

(2) Sometimes the nature of the grant of the occupational tenancy carries with it the obligation
on the part of the licensee to pay tribute or tolls or provide some customary services as an
act of acknowledgment of the lessor's paramount or superior title to the land. In some cases
where the products of the land on which tribute is levied are what may be called natural or
food products, the question of the tribute is determined by agreement before the licensee
goes on to the land; on the other hand, if it is production of cash crops like cocoa or timber,
it is the usual practice to determine the quantum of the tribute by agreement after permission
to occupy the land has been granted: see Asenso v. Nkyidwuo (1956) 1 W.A.L.R. 243.

(3)The circumstances of the long occupation by the licensee are such that it is difficult to
determine whether the customary tribute has been provided or demanded. The evidence led
in the present case showed that during the period of occupation by the respondent's ancestors
no tribute or tolls were demanded or paid by them. It would seem members of both families,
some of whom had intermarried, freely exercised their rights of user over unoccupied portions
of the land without reference to anybody. Such user of the appellant's ancestral land must
have misled the respondent to believe that her ancestor must have acquired an estate or
interest in the land which ought to entitle her to oust the appellant from the particular piece
of farmstead in dispute. The respondent in this appeal seems to me to be in precisely the
same situation in which the defendant in the old case of Kumav. Kuma (1936) 5 W.A.C.A. 4,
P.C. found himself when he attempted to sell portions of the licensor's farming land. (4) Like
the respondent and her ancestors in the present appeal, it is also an incidence of this holding
that the limits or extent of any proprietary rights of the licensee be strictly defined or
understood. The licensee only has a right to use the land equally with the grantors, and it is
understood according to customary practice, that throughout the period of occupation the
licensee at custom has a present right of possession and user over any portion of the grantor's
land where the right of the grantor is not ousted. In other words, title and right to enjoy the
land of the latter remains unimpaired, and the granting of the licence or permission to occupy
the grantor's land without paying tribute or tolls is not to be regarded as a surrender by the
owner or lessor of all claims or rights in the land. In this case, I think it was wrong for the
respondent to look upon his ancestor's long and unimpaired occupation of the appellant's land



as a surrender of the latter's rights of user of portions not specifically allocated to him or
members of his family.

The Court held that it was wrong

....... on the part of the learned appellate High Court judge to hold that where the respondent
licensee has enjoyed for a number of years undisturbed user of another's land, her right of
possession or permission to remain and work on the land becomes incapable of disturbances
as time goes on to the extent that she can even oust the real owner or dispossess him in
respect of portions of the land not specifically granted to her or reduced into her effective
occupation. The learned appellate judge did not consider the principle of customary law that
defines a licensee's right to occupy and use another's land vis-a-vis the exercise of present
rights of ownership still remaining in the grantor or owner.

On these findings it is wrong to hold that the respondent's right to remain and use portions
of the appellant's land was superior or cannot be held to have overridden the right of the
owner over the disputed area which, as the evidence showed, had already been reduced into
the effective occupation by the appellant. It is true the respondent may have enjoyed long
and uninterrupted occupation, and she is in possession of portions of the appellant's land by
her own right, so far as it is a right, but it is a right which is given by customary law and her
right to be on the land accrues to her and members of her family because of the permission
originally granted to her ancestors to be there. Therefore the respondent as a licensee at
custom has as much protection to be on the land and use the portions of it she is permitted
to use, but she enjoys no more protection than the permission granted to her a. This means
that according to customary practice she enjoys occupational rights conferred by her license
only in respect of portion of the land specially allocated to her for her exclusive use by herself
and members of her family, or where the extent of the land on which she is permitted to stay
and farm has not been determined or limited, she can exercise rights of occupation and
possession on an area not specifically appropriated to use the lessor or members of his family,
or where the evidence clearly shows that although a particular area has at one time been
either cultivated or reduced into effective occupation by the owners or members of his family
it has been abandoned. These are some of the important limitations to the licensee's right of
enjoyment or occupation in respect of the land upon which she is permitted to farm or occupy.
Her permission to be on the grantor's land is not an assurance whereby the owner conveys
an estate or interest in the land to her.

In my opinion, it would be against custom to hold that the respondent, who is a licensee at
custom could during the subsistence of the licence or permission exclude the appellant who
is lessor or members of his family from using portions of their own land. If she could, then it
shows that as against her landlord, the appellant, she holds an estate granted which cannot
be extinguished or forfeited for all purposes. But if she cannot, it can only be because her
landlord or lessor enjoys a present right of possession or user over portions not occupied by
her. This in my opinion is the correct view of the position of the respondent according to
customary law. If therefore the appellant, who enjoys a present right of user at the same time
with the respondent over portions of land not specifically cleared or occupied by the
respondent, claims possession of the specific area now in dispute, which it is admitted on the
evidence he cleared before the respondent sent her agent to plough the said area, I do not
see what defence could be open to her according to customary law and usage or practice”.

Kakrah v. Ampofoah and Others(1957) 2 WALR 303



This appeal concerned an Akyem Abuakwa native who settled with some relatives in Nyakrom
and cultivated Nyakrom Stool forest land subject to the payment of yearly tolls of £2 to the
representative of the stool. The evidence establishes that the successor of the said
deceasedupon his death intestate was by native law and custom, allotted or apportioned to
the children part of the landed properties of the deceased, including the Cocoa Farms thereon
at 'Obotomfo' in Nyakrom which is the subject-matter of this suit; with directions to the said
children to discharge the'burdens' on the land," i.e., to pay the yearly tolls payable in respect
of the tenancy.

Upon the representative of the stool writing to enquire: to know the present condition of our
land lying and situate at Swedru Kwanmu, which your predecessor worked on atObosomfo'
who is now working it?" the successor wrote and said "inter alia" : my children are on the
land, and any case concerning the land must be referred to me.

The representative of the stool then applied to the children (the defendants in this case) for
assistance in paying some stool debt-a debt unconnected with any litigation concerning the
particular stool land occupied by them. They refused to assist. The stool next sought to
increase from £2 to £12 per annum the yearly toll payable in respect of the land, but this also
the children refused to agree to. Thereupon the representative of the stool issued the writ in
this case, in effect claiming an order to compel the children to sign an agreement accepting
the new rate imposed, and also claiming an order that a portion of the land farmed by two
Awowin strangers called Obo and Abeh should be declared as having reverted to the stool.

It was held that the the stool could not vary the agreement made with the late Obodai by
imposing new rates. It was further held that since evidence established that the successor
allotted and gave the children a portion of their late father's estate-as he is entitled, and
indeed may be liable, by custom to do-and thereby made the children owners of that portion,
with all the burdens attached to the land, it was proper to sue the children as owners and that
in this case they were rightly sued.

However, see the decision of Ollennu J in Komey v. Korkor (1958) 3 WALR 331appear to be
to the contrary. In that casea usufructuary interest had been granted to the plaintiff who was
a stool subject and he had taken possession. Seven years later, the caretaker of the land
purportedly granted the same land to the defendant who then erected a building on the land
even after protests from the plaintiff. The question before the court was whether a stool has
a right to grant a land which had been initially granted to another person, in this case a stool
subject.

Ollennu J heldthat “by native custom a stool is entitled to forfeit land which it grants to a
subject or to anyone else for purposes of building, if the grantee fails, after a considerable
period, to build on the land. What is a considerable period will depend on the circumstances
of each particular case”.

Kwadwo v. Sono[1984-86] 1 GLR 7-16

This case was an appeal by the defendant at the court below against an award of ¢61,252
special damages for his destruction of cocoa trees and other crops on the plaintiff's farm. The
damage occurred in 1977 in the course of the defendant's timber and logging operations on
Dormaa stool land, over which the defendant had concession rights. The plaintiff's claim for



an order of perpetual injunction restraining the defendant from further felling on the plaintiff's
farm was similarly dismissed. This part of the decision is not questioned.

On the question of the propriety of the award of special damages for the destruction of the
plaintiff's farm the Court held that besides having the land vested in him, section 16 (4) and
(5) of Concessions Act, 1962 (Act 124)only empowered the President to grant leases for timber
rights. Such a demise affects a person like the plaintiff only insofar as the concessionaire's
rights extend as well to timber standing in the plaintiff's farm. This is so because the lease
was for the entire specified land. And it is for this reason that the entry by the defendant into
the plaintiff's farm was held not to be a trespass. But the defendant's right of precedence to
timber on the land does not in any way abridge the plaintiff's legal rights and protection to his
crops. It may be observed with interest that the Act does not spell out the customary rights,
privileges and interests of the local population over the demised land, as did the Concession
Ordinance, Cap 136, s 13 (6)-(9). Nonetheless those rights, in my view, are legal. Not
because they are declared so by an enactment but because they are immemorial customary
rights and privileges which members of the local population of the stool land have always
enjoyed; whether their possession of the land was by right of occupation or by permission
from the stool. Specifically those customary rights, in my opinion, are preserved not because
they are exempted from the defendant's lease, exhibit 1, but rather that they are rights of the
subjects which cannot be alienated by the stool for which the President acts.

The time-honoured customary law regarding the entitlement of the subject to the usufruct
was re-echoed in the case ofAdje/ v. Grumah [1982-83] GLR 985-989, where the Court
emphasised that the principle of customary law that a subject of the stool acquires a
determinable or usufructuary title in the stool land he occupies does not apply to virgin forest
land on which he expended no labour. The principle is an equitable one rooted in actual
possession. It creates an encumbrance or burden on the absolute title of the stool, and vests
the subject in occupation with a possessory title that prevails even against the stool itself. The
very nature of this possessory title precludes any extension of the principle to cover areas of
virgin forest land not reduced to actual possession.

The case of Yeboah and Others v. Kwakye [1987-88] 2 GLR 50-59appears to place limits on
the extent of the rights of the family member ususfruct. It was heldheld that where a family
member made a farm on vacant family land even by his own private resources and unaided
by the family, whether with or without the prior permission of the family, he acquired only a
usufructuary life interest therein. Although the life interest is fully alienable (e.g. it can be
given as security for a loan) it is not open to the life tenant, unless he acts with the
concurrence of the head and principal members of the family, to alienate any greater interest
than his life estate. On his death, the interest in the property vests in the family.

The recent case of Pastor Yaw Boateng v. Kwadwo Manu & Anor. No. 14/24/2008 (28-5-08)
[Unreported] amply illustrates the nature and extent of the contemporary usufruct. In that
case the plaintiff/appellant/appellant hereinafter referred to as the plaintiff originally sued only
the 1st defendant/respondent/respondent in the Circuit Court claiming:

“(i) a declaration of title to all the 50 building plots bounded by Sisirasi land, Atakyem land
and Kwaku Duah's oil palm plantation among others.His claim was founded on allocation to
him , as he said of 50 plots of land by the entire Oman. Second Defendant-Respondent is the
chief Bosore and 1%t Defendant-Respondent is a subject usufurctuary. The plaintiff lost in the
trial Circuit Court and on appeal to the Court of Appeal.



He has further appealed to this court upon special leave. His grounds of appeal inter alia was:

4. That the Court of Appeal erred in holding that the 2nd defendant/respondent could not on
the basis of the principle of nemo dat quod non habethave validly granted the Appellant the
disputed plots without the consent of the 1st respondent when there is unchallenged evidence
on record to show that it was the whole Oman of Bosore duly represented by all the family
heads including the 1st respondent's family who consented and decided to allocate the dispute
plots to the Appellant.

The Supreme Court held that “.....one of the most serious questions raised in this case is
whether in this day and age of constitutional rule with all the talk of fundamental human rights
to own property, the Oman could just get up and grab any land that belongs to a family
because the town has to be developed, as was alleged by the appellant in his evidence at the
trial court. My view is that the Oman could do that if the land was stool land which had not
been reduced into the possession or ownership of any citizen or family within that Oman. In
the instant case, the land seemed to belong to the family of the 1st respondent who had had
judgments in his favour at the customary arbitration and a previous circuit court litigation.
The Oman could not just get up and allocate fifty building plots to an individual where the
evidence suggested that the plots formed part of land which was not stool land. That could
only be done with the consent of the family because of the elementary principle that nemo
dat quod non habet or that no one can give what he does not have. If land is to be given
away, that could be done if it is established that the land is undoubtedly stool land or state
owned. In the instant case, there was no evidence that the land belonged to the stool.

In any case, the onus was on the appellant as the plaintiff to have proved that the land
belonged to the stool so as to justify the stool allocating it to him. There was no such evidence
on the record. Throughout the trial, the onus remained on the appellant to have shown how
he acquired the land. That he failed to do by the inconsistent sources he described as to how
he acquired the land. In the allocation paper, exhibit B, no indication was given as to the
nature of the grant. In court, he testified that he bought it. There is evidence that the
appellant claimed to rendered thanks or gave “aseda” for the land he acquired. By the use if
the word “aseda” which he said he gave after the land had been given to him, he undoubtedly
gave the impression that he acquired the land by a gift. At customary law, no one buys land
and proceeds to make a thanksgiving to the seller. “Aseda” is given where there has been a
gift and not otherwise.

There was no merit in the third and fourth grounds of appeal. Both failed and I would dismiss
them”.



CHAPTER FOUR
CUSTOMARY TENANCIES AND LICENSES

Terminological Controversies

CUSTOMARY TENANCIES (LESSER INTERESTS)

These are interests that can be created by the holders of the allodial title or usufructuary
interests. Customary tenancies vary widely from seasonal hiring and renting of land to the
sharing of farm produce and even farmland itself. Systems for delegating use rights in land
(derived rights for short) have been defined as “all temporary rights obtained by delegation
from holders of rights of first occupancy and which include both traditional forms of open
ended loans and more monetarised arrangements like rental or share cropping”. They are
used to describe “procedures whereby someone who controls rights of access and use over a
plot of farmland, in his own name or that of his close family group, grants such rights of use
to a third party, on a non-permanent basis and in accordance with specific rules”. Institutional
arrangements of derived rights include leasing, tenancy, share contracts and loans and a
whole host of similar arrangements.



When land becomes scarce and more valuable, it was held that the grantor could impose
conditions. At first, a number of standard tenancy terms were developed, and grantors
(usually communities) could offer one of or a choice of these to strangers who sought the use
of land . The movement from a restricted number of tenancies with fixed terms towards a
system depending on individually negotiated contracts resulted from the growing complexity
of commodity production and exchange relations, and the consequential need for more
variable arrangement for the use and enjoyment of land. As noted by Woodman (1996), the
terms are not necessarily set by a process of prior bargaining between legal equals. There
may be some social standards determining the appropriate terms.

An indication of the type of interaction which occurs and the type of relationship which emerge
was given by Lassey J.A., in Mensahv. Blow (1967) GLR 424, CA:

“This kind of tenure of holding....is the result of a contract or an implied agreement. It has
certain important characteristic features about it. These are: (1) The owner (or lessor as
he is sometime called) of the land must be willing to allow occupation and user of land...,
provided the licensee does not set up an adverse claim to his title or right to
possession..(2) Sometimes the nature of the grant of occupational tenancy carries with it
the obligation on the part of the licensee to pay tribute or tolls or provide some customary
services as an act of acknowledgment of the lessor’s paramount or superior title to the
land. In some cases where the products of the land on which tribute is levied are what
may be called natural or food products, the question for the tribute is determined by
agreement before the licensee goes on to the land; on the other hand, if it is production
of cash crops like cocoa or timber, it is the usual practice to determine the quantum of the
tribute by agreement after permission to occupy the land has been granted...(3) The
circumstances of the long occupation by the licensee are such that it is [often] difficult to
determine whether the customary tribute has been provided or demanded....(4)... The
licensee only has a right to use the land equally with the grantors, and it is understood
according to customary practice, that throughout the period of occupation the licensee at
custom has a present right of possession and user over any portion of the grantor’s land
where the right of the grantor is not ousted. In other words, title and right to enjoy the
land of the latter remains unipaired, and the granting of the licence or permission to
occupy the grantor’s land without paying tribute or tolls is not to be regarded as surrender
by the owner or lessor of all claims or right in the land....”

The terms “licence” and “tenancy” are used here without drawing a strict distinction between
them. Generally the sources use the term “tenancy” of the interest held on terms set
predominantly by standard categories, while the term “licence” is used of the interest held on
expressly negotiated terms. However, given the negotiability of all terms today, the categories
merge (Woodman, 1996).

With tenancies, Coussey P in the case of Akrofiv. Wiresi and Anor, described tenure in land

as follows:
“It is a common form of tenure throughout the country for a landowner who has an
unoccupied virgin or forest land, which he or his people are unable to cultivate, to grant
the same to a stranger to work on in return for a fixed share of the crops realized from
the land. In such a case the tenant farmer, although he has no ownership in the soil, has
a very real interest in the usufruct of the land. The arrangement may be carried on
indefinitely, even by the original grantee’s successor, so long as the original terms of the
holding are observed”.



Forms of Tenancy

A. Share Tenancy

It is a form of landlord-tenant relation at customary law. This is because it is founded on
contract between the land owner and the tenant. It is one of the most important land holding
arrangement in customary law. It is extensively used in agriculture (commercial farming) and
inland fishing (Lower Volta). There are various forms with the most popular being:

Abusa (breaking into three (3) or 2:1 or 1/3)

Abusa (breaking into two (2) or 1:1 or 2)

Abusa

According to the definition by Jackson ] “The custom of Abusa is that in exchange for the
permission to cultivate the land, the tenant will pay to his landlord 1/3 of the profit made by
him [Kofi v Sesu (1948) D.C. (Land) 48-51. 911]. Further in Sasu v. Asamani (1949) D.C..
(Land) 48-51, 133, Quarshie-Idun J., also stated that, “Abusa implies that the whole farm
cultivated by another”.

Abunu

Under this system, the cost of making the farm is in the first instance, born by the landlord
and the farmer tenant is then placed in charge of the farm to maintain and improve it. As the
landowner does not contribute to the cost of making the farm, he then gets half (1/2) of the
farm.

Legal Position of Share Tenancy:

The share tenancy does not create and pass any legal interest in the property to the tenant.
The divisional court declared in Quafiov. Asuku (1944) D.C. (Land) 39-47, 181 that “...tenancy
consisted of not more than a right to cultivate the land which is the property of the landlord
and to take proceeds thereof paying the landlord a portion of such proceeds.” Also in Munu
v. Ainoo (1976) 1GLR 457 C.A, the Court of Appeal declared that the tenant only has “the
right to cultivate the land and to partake of the proceeds. He does not acquired title or estate
in or a share of the farm.” According to the court, the tenancy is created in respect of the
share of the proceeds only. The ownership of the land remains always in the landlord. It has
been argued that the greatest weakness of share tenancy as the tenant cannot use the land
as collateral security because he has no legal interest in it. But in my view this argument is
not an accurate reflection. Truth is that the tenant has some interest which is capable of
being quantified and valued for the purposes of compensation.

Arising from this proposition, one may ask whether it is appropriate to treat customary
tenancies under the scheme of land interests recognisable under the customary law. Ideally
interests in land signify “interest proprietary”.

Incidents of Share Tenancy

A share tenant may have the right to enjoy any of the following incidental right as a result of
the tenancy. These rights are to be enjoyed exclusively by the tenant and the landlord cannot
at any instance without prior knowledge of tenant prevent him from enjoying them.

Security/Quiet Enjoyment:

This simply means the right to keep possession of the property and use it without claims from
the grantor. Using the property for his benefit and free from claims and disturbances from the
landlord. However, the enjoyment of economic trees, the principle in Atta v. Esson holds.
Further, the right to cultivate and use the land as well as his right to part of the proceeds is
protected. This can be defended by a court action against the landlord as held in Manu v.



Ainoo (1976) 1 GLR 457 (CA) a landlord cannot as well, unilaterally vary/alter the terms of
the tenancy. In Akrofiv. Wiresi (1951) 2 WALR (247), the court upheld the order of the lower
court restraining the defendant landlord from demanding a half share of the farm proceeds.
Furthermore, the landlord was ordered to enter into a written agreement with the tenants.

e Right of Alienation:

According to customary law, the tenant has no right to alienate the land. However, he has the
right to dispose of the tenancy inter vivos (i.e. in his life time) but with approval of the landlord
who shall/may exercise the right of pre-emption (first choice). In the case where the tenant
has tied his interest to another agreement and defaults in the latter, could his right to certain
share in the land be divested or sold to defray the debt? In the Vietorv. Hammond (1938)
D.C (Land), it was held that “An abusa tenancy was attachable but since the judgement debt
was private, the tenancy could not be seized and sole in execution.

e Heritability

At customary law, share tenancy may be passed on to the next of kin of the tenant in
fulfillment of the necessary procedure prescribed by custom have to be adhered to. However,
where the parties agree that it shall not be passed, so shall it be [ Akrofiv. Wiresi and Manu
v. Ainoo].

Loss of share tenancy
Share tenancy is of potentially perpetual duration since it is heritable unless circumstances
result in the determination of the tenancy. It can be terminated:

° Where there is abandonment;

° Where there is adverse claim by the tenants against the landlord; [Bokitsi Concession
(1902) Sarbah’s FCLR 152]

° Where there is a breach of a term especially where the term is a condition;

° Failure of a successor.

° When the farm falls into ruin, either by natural causes (e.g., devastation by swollen

shoot disease) or through neglect by the tenant.

B. Cash Tenancy

In early times, where food crop farming was the predominant pattern of agriculture in Some
regions, the possibility of land acquisition by strangers generally called for possession of some
definite qualifications, such as permanent residence in the town or village for about a year
during which the stranger demonstrates his co-operation in all aspects of community life. With
the introduction of commercial agriculture, many farmers turned to crops like cocoa, oil palm,
sugar cane, lime and pineapple. Land became a scarce commaodity and strangers were willing
to pay large sums of money to their landlords, who readily welcomed the opportunity for easy
money. The basis for land acquisition has been modified and now acquisition seems to depend
very much on the size of the customary “drink” a prospective tenant is able to offer.

Formalities for Acquiring Cash Tenancy

The prospective stranger-tenant must first be introduced to the village or family headman on
whose land he would like to establish his farm. The introduction is made through an elder of
the village community or family, and must be made through an elder of the village community
or family, and must be made with customary drinks. The amount offered for this negotiation
varies from area to area. Generally however, it is either a bottle of Schnapps or a sum of
money or both. But in most cases, valuable consideration prevails. The stool occupant then



appoints a day on which the land would be offered. Before the appointed day, the headman
finds information about the tenant as to whether he is hard working and honest man. At the
meeting, the tenant must convince them of his readiness to use the land within the shortest
possible time. After the negotiation, the tenant has to pay another drink money. But in the
case of a subject (stool member), he only pays a nominal sum as aseda. After negotiation, an
elder is delegated to demarcate the land to the tenant. Before the demarcation, all farmers in
the vicinity are summoned to indicate their boundaries so that the stranger could be properly
shown the extent of land allocated to him. Quite often, large growing trees and stones are
used to define the area.

Lands are leased to the tenants for varying periods depending on the type of crop to be grown.
But in some cases, durations are not stated. According to a study conducted by Wright (1977),
the annual rents payable depend on one of the following:

The acreage required

The availability of land in the area

The reputation of the farmer in the locality

The link existing between the stranger’'s hometown or kinship group and that of the
area he intends to farm.

Distinguishing derived rights from other land transactions is becoming increasingly difficult
because of the blurring of boundaries between transactions. Also some transactions evolve
into other forms. For example, it has been suggested that pledges can become permanent
transfers if the debt is never paid. Some arrangements for sharecropping become
employment contracts whilst some sales are converted to leases. This requires very careful
consideration of arrangements to ensure that what is being described is a derived interest.

Systematic research has established that there are at least five and in some cases more than
ten derived arrangements with over 30 varieties. However, the main categories often used
to describe these arrangements are ‘abunu’ and ‘abusa’. These tend to obscure some of the
terms and therefore the full understanding of actual forms. This results in some cases in
misleading renditions of terms and also cannot account for the evolution of these terms.

In order to understand these complex and diverse arrangements, it is important to set out the
different elements. These include:

a) the extent of the rights granted — nature, duration and renewal;

b) the contribution of the parties to the production process;

¢) the division of responsibilities in the production process;

d) forms of remuneration — when and how they are paid;

e) arrangements which are contractual and those which are based on conventions;

f) procedures for setting up arrangements — whether they are verbal, written or without
witnesses and whether they are submitted to the competent authorities for ratification;

g) whether the contract is concluded in its entirety at the ..... prior to commencement or
whether certain aspects of it could be negotiated as the situation develops;



h) systems for ensuring compliance with and fulfillment of conditions and facilitating
coordination between the parties;

i) the parties — their economic and social status, relations between them and the social
obligations between them;

j) the productive factors each of the parties bring to the table as well as the objectives they
are pursuing; and

k) systems for addressing disagreements and conflicts.

Several categories of share contracts and derived interests have been identified. The best
known are abusa and abunu which are usually a share-cropping arrangement by which the
tenant farms the land and, at harvest, gives a specified portion of the produce to the landlord.
Three resources, labour, inputs and land are implicated in share contracts and each resource
is rewarded with either a share of the proceeds from the harvest or the farm itself. There are
also differences in share contracts depending upon region, the relations of production and the
interface of land, capital and labour. As well, the nature of the crop being planted and when
it is planted in the agreement cycle are also determining factors in the sharing formula.

Certain common problems are associated with customary tenancies, including:
a. Disputes arise concerning the nature of the tenancy itself and the boundaries of the
land granted.

b. Disputes between stool due to conflicting interests over the same land results in
multiple grants of the same land to different tenants by different chiefs or landowners.
This results in protracted litigation in the courts or in the Paramount Chief’s palace. A
tenant suffers at the end of it all if his or her grantor is the losing party in the court.

c) Newly installed chiefs, in an attempt to assert their positions, dispute title to and the extent
of land granted by their predecessors in an attempt to exact additional payments of drinks
and money thereby creating conflicts between the tenant/settler farmers and their
grantors.

d) Due to the unwritten nature of tenancy agreements, disputes arise concerning the
character of the Agreement with the tenant farmer.Some of the lands acquired by
tenant/settler farmers have remained uncultivated for years. Attempts by the chiefs to
re-enter such lands create tension in the community.

e) In some cases, indigenes of the area forcibly re-enter these lands, which lead to serious
conflicts. Some tenant farmers also transfer part of their farmlands to third parties without
reference to the original landowners. These new farmers may also refuse to atorn tenant
to the landowners or chiefs and refuse to pay anything to them in respect of the lands
they occupy.

f) Thereis a general lack of tenure security because the interests of the tenants fall short of
ownership, and there is always the possibility that the landowner can reclaim the land or
dispossess the tenant of the land subject to adequate notice.

e) Landowners usually determine the type of crops to be cultivated against the desires of the
tenant or even often times against sound scientific advice. This situation adversely affects
the economics of the arrangements.



f) The customary service the tenant/settler farmer has to render to the stool or landlord,
especially during festivals takes a toll on them. Sometimes, tenants are not in a position
to provide such services, leading to conflicts with their landlords.

g) Lack of documentation of farmland transactions creates problems as landlords grant the
same or overlapping parcels to different tenants resulting in multiplicity of grants and
conflict.

CUSTOMARY LICENCE(S)

This is considered one of the most common and significant land holding arrangements at
customary law. It confers a right to occupy and use land subject to agreed terms. It may be
granted by a member or subject to another member or subject. On the other hand, it may be
granted by a member to a stranger. It may also be granted for valuable consideration or in
gratis. Customary licences can be created through a contractual arrangement between parties
or through legislation.

Forms of Licences(s)

There are mainly two forms of licences:

Short term licence (sowing tenure/seasonal licence)
Long term licence

A. Short Term Licence (sowing tenure/seasonal licence)

It is a permit for cultivation of annual crops (it is an agricultural tenancy for crops grown over
a season). It does not give the licensee the right to put up a structure on the land. Where he
desires to do this, he needs a fresh licence from the licensor. Quite often, it is given in gratis.
However, it may be granted for valuable consideration either in cash or kind.

The licence cannot be revoked unilaterally until the end of the season. In addition, where the
crops are still on the land, the permit (licence) cannot be revoked. The arrangement is for the
season only and thus on the expiration of the period, the permit expires or can be determined.
If one wants to continue, the licensee has to go for a fresh permit which is to the discretion
of the licensor. But after sometime, the renewal may be implied and thus becomes perpetual.
In Sarbah’s Fante Customary Law, he describes it as “....having sold his crops, the licensee
cannot sow a second on any part of the grantor’s land without his express permission.”

Heritability:

The seasonal licence is not heritable as the arrangement is personal to the licensee. However,
on the death of the licensee before harvest time, his successor, shall be entitled to harvest
time, his successor, shall be entitled to harvest the crops. The licence arrangement then
determines immediately. In Myasemhwe v. Afibiyesan (1977) 1GLR 29, the court held that a
sowing licence is not heritable but concluded that if the sowing tenant however dies before
his seasonal crops are gathered, his successor is entitled to reap them. And as soon as the
crops are gathered in, the tenancy seizes.

Alienation:
The licensee has no right of alienation. However, he has the right to dispose of the crops
which he has cultivated to any person of his choice at anytime and nothing more.

B. Long Term Licence(s)



It is a permit granted for agricultural or building purposes. Where it is granted for building
purpose, it is simply referred to as a building licence. Unlike the seasonal licence, the licensee
here does not need separate licence for a building permit. It may be granted for valuable
consideration or in gratis. Like the sowing licence, the licensee under long term licence does
not get any legal interest or estate. Incidental rights under long term licence include the right
of possession free from disturbances. According to Bannerman 1J., in 7enewaah v. Manu
(1962) 2GLR 143, “When the exercise of the right conferred by the licence involves nothing
beyond, there can be no reason to urge against the existence of a power to determine the
licence at the will of the licensor...."”. Long term licences have no time certain. Possession is
therefore potentially perpetual. For instance in Kumah v Kumah (1938) 5 WACA 4 (P.C), the
licensee and his successors were in possession for six generations while in Mensah v.
Blom(1967) GLR 434 (C.A.), the licensee and his successors were in possession for fifty years.
Thus the court of Appeal in this case described the long term licence as an annual tenure, i.e.
from year to year capable of being enjoyed until terminated or enduring for so long as the
licensee or his successor recognized and did not dispute the title of the grantor.

Heritability and Alienation

The long term licence devolves on the next of kin of the licensee and is therefore heritable.
However, the necessary procedure must be fulfilled. Custom prescribes that the successor be
introduced to the licensor so that the latter gets notice of him. The licensee has no power to
dispose of the land without the authority of the owner (licensor). In Kumahv. Kumah (1936)
S5WACA 4 (P.C.), the licensee attempted to sell outright portions of lands he occupied by
licence. The grantors promptly exercised an action to prevent the sale and to determine the
extend of the licensee’s right over the land. Also, in Golightly v. Ashrifi, (1961) GLR 28 PC,
the WACA affirmed the judgment of Jackson J, amongst others in relation to suite number 15
of 1943 that:

“The stool cannot alienate the land without obtaining the consent and concurrence of
individuals or families who are lawfully in occupation of the land, such as subjects of the stool
who are in occupation or strangers who have been properly granted some interest in the
land”.

Determination or Extinction of the Licence

A licence is determinable under the following conditions.
Where there is a failure of succession

Termination in accordance with the terms of the licence
Forfeiture

Abandonment

Extinction by operation of legislation

Breach of terms

Adverse claims on the part of the tenant (licensee)
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Customary Pledges

It is a security transaction whose effect is similar to that of a mortgage. A pledge is a delivery
of possession and custody of a property by a person to his creditor to hold and use till
redemption by payment of debt or discharge of obligation. According to Ollennu:

“Pledge in customary law is the delivery of possession and custody of property, real or
personal, by a person to his creditor to hold and use until the debt due is paid, an article
borrowed is returned or replaced, or obligation is discarded.”



In the past, customary law allowed the pledging of both landed property and chattels as loans.
And in the distant past, humans were used. However, the Pawnbrokers Ordinance (CAP 189),
abolished the pledging of chattels and placed them on commercial basis (Ollennu, ibid).

Essential Requirements and Features of a Pledge
° The pledge is placed in possession of pledged land

° The pledge has the right to the use and enjoyment of the land without accounting to
the pledgor. The pledgor has no access to anything on the land (the pledge is entitled
to the rights belonging to the pledgor formerly)

° The pledge may cultivate economic trees on the land at his own cost. In the event that
the pledgor is ready to redeem the pledge, he will have to settle the cost involved

° A pledge is redeemable at anytime. Influx of time does not change the position of any
of the parties.

Alienation of Pledge

A pledge is one form of alienation of land or interest in land. In pledges, the legal implication
is that the pledge may use it, not answerable to any deterioration which is the natural
consequence of such user. Any right, title or interest in land capable of ownership, except
annual tenancy, may be pledged. The arrangement allows the pledge in possession of the
pledged land (property) and given absolute right to use and enjoyment of the proceeds of the
land without liability to account for the proceeds or interests proceeding thereof. Example,
one can harvest economic trees and fell palm trees to tap palm wine.

The true position of law is that customary pledges are not alienable. A pledge of land is not
entitled to sell the pledged land except upon an order of a court of competent jurisdiction.

There is some controversy regarding whether with the passage of AFRCD 33 there can still be
valid pledge in Ghana. This debate was carried further by Professor E.V.O. in a article titled
AFRDC 33 and the End of Pledges in Ghana, which has been reproduced in full in Cases and
Materials on Customary Land Law of Ghana, Vol. 1, page ??.

CHAPTER FIVE
MANAGEMENT OF STOOL PROPERTY

1. INTRODUCTION

We have described the allodial title and the usufructuary interest as well as the so-called lesser
interests in land under the customary scheme of tenure. Much of what was covered has to
do with stools, skins and or family interests in land. We shall now proceed to discuss in more
detail the management of stool property and related issues, bearing in mind the corporate
character of the stool.



Article 295(1) of the Constitution of 1992 defines a stool as follows: “Stool” includes a skin
and the person or body having control over skin land”.

A stool may connote a customary community similar to a body corporate headed by a chief,
who holds some traditional political authority. It may also connote the symbol of office of a
chief or other customary office holder. Normally consist of a small black carved wooden stool.
Explain procedure for consecrating a stool.

It is the former meaning of the word which will engage our attention under this Chapter. That
is to say a stool as a customary law corporation, having a separate legal personality distinct
from the individuals who belong to the said corporation. The said individuals are called
subjects. In some parts of the country the equivalent of the stool is a skin.

According to Brobbey, “A large proportion of litigation on chiefs and chieftaincy revolves
around stool or skin property” which include lands as a result of the treatment given to these
properties by their occupants. “Stool land” in Ghana can have various meanings and it can be
defined to include land held by various kinds groups of people. A “Stool” is the wooden seat,
which symbolizes the political authority of a chief. A lineage head who is not a town chief may
posses a stool to signify his authority over his lineage but such private stools are of little
political significance (Concessions Enquiry No. 1118 (Accra) 1961 GLR 445). The term is thus
broad enough to include land belonging to chiefs with stools (as the term is normally used),
skin lands of the Northern and Upper Regions of Ghana, certain already vested in the
Government by earlier enactments. “Stool” also means a chief, a head of family, a
management committee and any person or groups of person exercising control over stool
land.

It is regarded in customary law as a body corporate, which may hold interest in property, but
as an inanimate object, it is incapable of holding an interest in property. Hence the occupant
of the stool therefore holds any interest in property connected to the stool for the benefit of
the stool subjects. An example of such property that a stool can hold is land.

According to Kludze:

“Stool land” may be understood as land to which the paramount title is vested in the stool,
which land is therefore under the administration of a chief and his councilors”

This definition though simple, can be taken as basic. It carries the implication that any land
that qualifies to be called a stool land must, necessarily be under the administration of the
head of the stool concerned. Ollennu J..., giving judgment in Ameodav.Pordier [(1967) C.C.
122(C.A.)], defines stool land as .....
“Land owned by a community, the head of which occupies a stool such that in the olden
days of tribal wars the said head of the community carried out the ultimate responsibility
of mobilizing the community to fight to save it, and in modern days to raise money from
subjects to litigate the communities title to the land” (1962 1GLR:203).

This definition appears to be broad though it does bring out clearly the distinction between
stool land and non-stool lands. The definition given by section 31 of the Administration of
Lands Act, 1962 (Act 123) is defective. It defines “stool lands” as

....... includes land controlled by any person for the benefit of the subjects or members of
a stool, clan, company or community as the case may be and all land in the Upper and



Northern Regions other than lands vested in the President and accordingly “Stool” means
the person exercising such control.”

This definition erroneously describes all lands held by communities including clan lands and
company lands as stool lands but does not go on to define the ambit of the terms company,
clan and community. Company here obviously will mean an Asafo Company and not the
commercial cocoa companies or a company under the Companies Code, because applying the
noseituere a sociis rule of interpretation it will appear that company must relate to an
indigenous and traditional corporate entity. The words clan and community, however, elude
precise definition for whereas the clan in Akan area is a large dispersed group of persons,
transcending territorial boundaries, among the Ewe it is simply a large family having loose ties
of relationship between segmentary branches, Being such a large indeterminate group, it is
doubtful whether property rights vest in the Akan Clan.

From the above definitions, stool lands may be said to be land belonging to a community
whose head holds the paramount title in such lands with members’ rights of ownership therein.

Article 172 (1) of the 1969 Constitution provided:

“Stool land” includes any land or interest in, or right over, any land controlled by a Stool
or Skin, the head of a particular community or the captain of a company, for the benefit
of the subjects of that Stool or the members of that community or company”.

The 1969 provision remained the law until Article 213(1) of the 1979 Constitution provided:
“stool land” includes any land or interest in or right over, any land controlled by a stool, the
head of the particular community, or a family for the benefit of subjects of that stool or the
members of that community or family”.

The Stool Lands Boundaries Settlement Decree, 1973 (NRCD 172) under section 14, defines
stool land as:

“any land or interest in.... or right over, any land controlled by a Stool or Skin, the head
of a particular community or the captain of a company for the benefit of the subjects of
that stool or the members of that community or company”.

This definition as noted by Brobbey distinguishes between jurisdictional control on the one
hand and proprietary or ownership interest on the other hand upon which the concept of stool
land is based. The nature of stool land can only be determined by evidence led at a trial (See
Annobil v.Obosu [1991] 1GLR 383, CA). According to Woodman (1981-82), “Stool” was
defined consistently with this as including, among others, persons having control over family
land.

The definition section, section 63 (1) of the Provisional National Defence Council
(Establishment) Proclamation (Supplementary and Consequential Provisions) Law 1982
(P.N.D.C.L. 42) provides:

“stool land’ includes any land or interest in or right over, any land controlled by a stool,
the head of the particular community, including a family as known to customary law for
the benefit of the subjects of that stool or the members of that community”.

The courts have also held in Nana Hyeaman IIv. Osei and others (1982-83) GLR 495-501 and
Gyamfn. Owust(1981) GLR 681, C.A. that “vested in president” does not take away the power



of the stool to manage and control stool lands or even to litigate in respect of same. Also, the
chief is the proper person to sue or be sued in respect of stool land. In the absence of the
chief, another person may be appointed to represent the stool if by customary law that person
is competent to represent the stool (See Ofuman Stool v.Nchiraa [1957] 2WALR 229,
Bukuruwa Stool v.Kumawu Stool [1962] 1GLR 253-357).

Though land tenure system in areas where skin is symbol of authority differs from areas where
stool is the symbol of authority, lands traditionally belonging to some skins are described as
stool lands. This is confirmed by section 78 of the Chieftaincy Act (2008) Act 759. In area
where stools or skins do not have lands, such lands have been established to belong to
individual families (Ameoda v. Podier [1967] GLR 479, CA).

The principal rule is that management of stool land is part of the customary responsibility of
the chief as decided in Korblah II alias Tettehv. Odartei II1[1980] GLR 932, CA and he could
be called upon to account during the time that the remains a chief (Owusu v. Agyei[1991] 2
GLR 493, SC.

In Korblah II alias Tettehv. Odartei IIT[1980] GLR 932, CA, by an originating summons filed
on 31 October 1975, the plaintiff claimed the following reliefs:

“This summons is issued upon application of Nii Odartei III, sub-chief of Odarteiman (Nsakina)
in the Greater Accra Region of the Republic of Ghana who claims to be the only sub-chief of
Odarteiman (Nsakina) for the determination of the following questions: whether under the
provisions of the Chieftaincy Act, 1971 (Act 370):

(1) The alleged enstoolment of George Aryee Damey Tetteh, the fourth defendant, under the
stool name of Nii Tetteh Korblah II was valid.

(2) The notification in the Local Government Bulletin No. 50 of 22 November 1974, of the
alleged enstoolment of the fourth defendant is not void and of no effect.

(3) Paragraph (2) of the Greater Accra Regional Administration’s letter No. GAL/ 74/Vol. 3
dated 31st July 1975, purporting to prohibit the plaintiff from interfering in the affairs of
Nsakina, that is, the selling of land and the performance of any duties as chief of the area is
not void as being ultra vires or without jurisdiction. And for a declaration that:

(a) The plaintiff is the sole legitimate sub-chief of Odarteiman (Nsakina).

(b) There is no such traditional office as senior sub-chief of Nsakina with jurisdiction over the
plaintiff's area of authority, namely, Odarteiman (Nsakina).

(c) The plaintiff is entitled to perform his customary duties as sub-chief of Odarteiman
(Nsakina) including the management of the stool lands under his jurisdiction.”

Three outstanding facts emerged from the evidence: Firstly, Odarteiman or Nsakina is a
village in the Greater Accra Region. In respect of this village there exist two Local Government
Bulletin notices recognising two different persons, i.e. the plaintiff and the fourth defendant
herein, as “sub-chief” and “senior sub-chief” respectively. In the first place, a notice in the
Local Government Bulletin dated 28th September 1973 (exhibit N) announced the enstoolment
of the plaintiff (James Odartei Lamptey) as sub-chief under the stool name of Nii Odartei
ITII. The effective date of his enstoolment is stated as 29th August 1968 and the particulars
of the town or division are given as “Odarteiman (Nsakina), Ga Traditional Area, James Town.”

A second Local Government Bulletin dated 22nd November 1974 (exhibit A) gave notice of
the enstoolment of the fourth defendant (George Aryee Damey Tetteh) as “senior sub-chief”
under the stool name of Nii Tetteh Korblah II with effect from 10 June 1966 for the town of
Nsakina in the Sempe Division.



On the testimony of these Local Government Bulletins published in the official gazette, Nsakina
appeared not only to be torn between two chiefs, i.e. the plaintiff and the fourth defendant,
but also to be condemned to subservience to two rival divisional overlords, i.e. James Town
Alata stool and Sempe stool at one and the same time.

The Court held as follows:

“The correct legal position is that management of stool lands falls within the customary duties
of a chief. The chief is, virtute officii the trustee and custodian of all stool properties, including
realty, attaching to the stool and entrusted to him upon installation. As Mr. Justice Ollennu
shrewdly states in his invaluable Essay on “Chieftaincy under the law” at page 44 of the Essays
in Ghanaian Law—"Management of stool lands has been one of the aboriginal functions of a
Stool. It is true the central government has made certain administrative arrangement for the
more efficient discharge of these customary duties by a chief: see, e.g. Stool Lands Act, 1960
(Act 27), the Local Government of the Ordinance, Cap. 64 (1951 Rev.), Part VII, and the new
constitutional provisions in article 190 Constitution, 1979—nevertheless, that function
appertains to the chief’s customary powers and not to his statutory duties. Government
recognition of a chief under the proviso to section 48 (1) has nothing to do with a chief’s
management of stool lands; and the learned judge erred in holding the contrary. The plaintiff-
respondent’s competence to exercise that customary function depends primarily on whether
he has as a matter of fact been nominated, elected and installed a chief in accordance with
customary law. On this, the Local Government Bulletin of 28th September 1973 (exhibit N)
affords only prima facie proof; and since the plaintiff’s averments have been rebutted, they
must be conclusively established in a proper trial before the appropriate tribunal”.

For sometime the customary law rule was that if occupant of the stool failed to declare and
differentiates his self-acquired property from that of the stool, he forfeits his property from
the stool (Dompreh v. Pong [1965] GLR 126, CA). However, the modern view is that each
case has to be considered on its own merits. See Serwaa v. Kesse [Citation]

An interesting and important point of native custom as to whether or not a property acquired
by an occupant of a stool, while he was occupying the stool, becomes stool property after his
death. In Kojo Rohv. Chief Kofi Adutwum (1954), DC (land) 52-55, Quashie-Idun, J, held that
the property was acquired as his private property, and he was entitled to hold it as such (See
Yamoah IVv. Sekyi (1936) 3WACA 57.

History of Rights in Stool Land

Proprietary interests in stool land originally become vested in people by the effect of customary
laws and circumstances which are mainly historical. With the development of the idea of
statehood, various enactments affecting stool land have been made, the net result of which
has been a disturbance and re-arrangement of the historical pattern of proprietary rights in
stool lands. The origin of rights in stool land has been examined by various writers on Ghana
land law. Sarbah in his Fanti Customary Laws gave methods of acquisition of rights in land:

(D) discovery and occupation of vacant land, i.e. land without an owner and unoccupied
(terra nullius)
(2) Conquest:



3) accession, i.e. land gained or reclaimed from sea or river; and
4) alienation, e.g. by sale, gift, testamentary disposition and succession.

Sarbah was dealing with the acquisition of right in land generally, not particularly by a stool,
and thus heading (3) and parts of heading (4) are not relevant to this discussion. Casely
Hayford in his Gold Coast Native Institutions says:

“In the early State of the Native State System, upon the acquisition of lands by conquest
or settlement by members of a given community, the lands so acquired or settled upon
would be apportioned among those worthy of them in the order of merit. Upon that basis,
the Chief Military Commander, who subsequently becomes the King, would have his
requisite share, and so would every member of the community down to the lowest rank
of the fighting men. Thus, each man’s land would be his own special property and that of
his family, though the King, as overlord of all, would undoubtedly exercise sovereignty
over the whole land, every inch of which, however, would have an individual family owning
it,”

In that statement Casely Hayford also brings out two methods of acquisition of proprietary
rights in land, namely (a) conquest and (b) settlement, and he goes further to show the
relationship of the proprietary rights of the overlord and his sub-chiefs. Danquabh, in his Akan
Laws and Customs (1928: 199-200) also confirms the observations of Casely Hayford and
introduces a third method which was included in Sarbah’s classification, i.e. purchase and gift.

He enumerated the following methods:

Conquest by a tribe, followed by the supreme commander assuming over-all control and the
sharing out of the land among the sectional heads:

Confiscation to the stool of vacant land;

Long and undisturbed acknowledgement of a superior stool’s ultimate ownership of a stool
land; and

Purchase and gift (which are recent and apply to very small areas of land).

To summarise the above, apart from the more recent and almost insignificant case of purchase
and gift, right to stool land originates from a conquest or settlement on land by a community
owing allegiance to a stool. There is an element of force and physical sacrifice in both methods
and people distinguish themselves in the process. Therefore the over-all head of the
community (referred to as the king) after the successful acquisition of the land, shares out
definite portions among the head of the various groups of the community. Often, he retains
a portion for himself personally and for his immediate relations.

2. MANAGEMENT OF STOOL PROPERTY
Administration of Lands Act, (Act 123 of 1962), S. 31 defines Stool land as:
“Stool land includes land controlled by any person for the benefit of the subjects or members
of a stool, clan, company or community, as the case may be and all land in the Upper and

Northern Regions vested in the President and accordingly stool means the person exercising
such control”.



Please note that the reference to lands in the Northern and Upper Regions was superseded
by the 1979 Constitution which divested the said lands of state control. See also Article 257
(2), (3) & (4) of the 1992 Constitution confirming the revesting the lands in the Northern,
Upper East and Upper West Regions in the appropriate traditional owners. Need to revest
was to cure a possible effect of the abrogation of the 1979 Constitution on December 31,
1981.

Article 295(1) of the Constitution of 1992 defines stool land as:

“Stool land includes land or interest in, or rights over, any land controlled by a stool or
skin or the captain of a company, for the benefit of the subjects of that Stool or the
members of that community or company”.

Section 1 of the Administration of Lands Act (Act 123 of 1962) provides that “"The management
of Stool lands shall be vested in the Minister”.

Article 267(1) of the Constitution of 1992 vests all stool lands in Ghana in the appropriate
stools on behalf of and in trust for the subjects of the stool in accordance with customary law
and usage.

Please flag the above quoted provision, as we shall be coming back and forth to them under
this Chapter.

We need to address one fundamental question. Does the definition of Stool land encompass
family lands? In other words is it possible to extend the legal regime relating to stool lands
to family lands?

Unfortunately, statutory sources and judicial decisions have even compounded the scope of
this controversy. Examine the statutory provisions and decided cases and attempt a resolution
of the controversy.

From Article 267(1) of the Constitution of 1992, stool lands are vested in stools as trustees
for the subjects and in accordance with custom and usage. Under the custom and usage the
stools’ allodial titles were the highest interest in land with its incidents. However, we have
noted several provisions which seek to place limitations on the powers of stools regarding
stool lands.

We also noted that under the State Lands Act (Act 125 of 1962) as amended stool land could
be vested in the President in trust for the people. The courts have held that “vested in the
President” does not take away the powers of the stool to manage and control stool lands or
even to litigate in respect of same. Twumasi J. in the case of Nana Hyeaman IIv. Osei and
Others (1982-83) GLR 495 comfirmend this principle when he said “In my opinion, any
interpretation of sections 2, 7 and 8 of Act 123 to the effect that the Act takes away completely
the ownership rights of a stool to lands attached to it would be an unwarranted detour from
well-articulated judicial opinion on the legislative intention in enacting such laws. A careful
look at the words "in trust" or "as a trustee" used in sections 2 and 7 of Act 123 reveals that
they are not intended to mean that the stools have no rights whatsoever over stool lands. For
example, under section 8 of the Act, the stool can make grants of stool land vested in the
President. The only fetter on this right is that the concurrence of the minister is required to
validate the grant. If the legislature intended that all rights vested in a stool should be taken
away, it would not have enacted section 8 of the Act.



In Frimpongv. Nana Asare Obeng 11 [1974] 1 G.L.R. 16 at p. 20, Edward Wiredu J. (as he
then was) had this to say:

". .. I am of the view that section 2 of Act 123 does not take away the inherent right of
occupants of stools to maintain actions in respect of their respective stool lands. The very
wording of section 2 of Act 123 recognises this fact . . ."”

He went on to further state that “After an incisive study of the provisions of Acts 123 and 124,
I am impelled irresistibly to the firm conclusion that there is nothing, open or esoteric, in the
two statutes which would suggest, even faintly, that the legislature by enacting that stool
lands including those subject to existing or future concessions shall be vested in the President
in trust for the stools concerned intended that the stools should be denuded of their inherent
rights to ownership of stool lands. The statutory powers of the President must be construed
as running side by side with the powers of the stools as the allodial owners of stool lands.”

In Frimpong v. Nana Asare Obeng 11 [1974] 1 G.L.R. 16, the plaintiff is the ohene of
Bontodiase in the Akim Kotoku area and the defendant is a concessionaire operating a timber
concession in an area abutting the plaintiff's stool land. In the course of the operations the
defendant felled some logs in an area which was subsequently detected to lie outside the area
of his concession. This area on the undisputed evidence fell within an area being claimed by
the plaintiff's stool. As a result of this the plaintiff reported the matter to the appropriate
governmental authorities, namely, the Lands, and Forestry Departments and the
police. Following the report the Forestry and Lands Departments acting in concert under the
Forests Ordinance, Cap. [p.18] 157 (1951 Rev.), the Trees and Timber Ordinance, Cap. 158
(1951 Rev.), the Administration of Lands Act, 1962 (Act 123), the Concessions Act, 1962 (Act
124), and the Forest Offences (Compounding of Trees) Act, 1959 (No. 83 of 1959),
respectively, conducted a survey of the area where the trees were felled and on becoming
satisfied that the trees were illegally felled imposed a fine of ¢300.00 on the
defendant. Following this the senior lands officer, Akim Oda, as the administrator of stool
lands in the Akim Kotoku area impounded the trees, assessed the royalties payable on them
and demanded the same from the defendant. The facts further show that by a letter dated
3rd August 1973, and used as exhibit C and attached to the defendant's affidavit in opposition
to the plaintiff's application for an interim injunction, the Lands Department wrote to the
defendant as follows:

"Following the inspection of your illegal timber operation in the above area by a combined
team of police, forestry and officers of the Lands Department and a subsequent action of the
Forestry Department under Trees and Timber Regulations, you are hereby authorised to
remove the logs which stumps were checked, subject to payment of the tree royalties
involved. This action is taken to prevent the logs from detiorating [sic.] thereby losing their
commercial value. The tree royalties, if paid, will be placed on deposit until the disputed area
is resolved.

Meanwhile, I have to warn you that no additional tree should be felled in that area in the
course of removing the logs and you should confine all your operations in the area approved
for you by the Lands Commission."

The dispute over the area where the trees were felled by the defendant as contained in exhibit
C according to learned counsel for the defendant is between the plaintiff's stool and another
stool which is still pending for determination.



In the meantime the plaintiff worried about the delay in taking action against the defendant
by the authorities on 23rd July 1973, applied for a writ of summons in the District Court Grade
I, Akim Oda, against the defendant for the following relief:

"The plaintiff as the chief of Bontodiasi and customary owner of the Takraho lands near the
Mfumso river in the Akim Kotoku area claims against the defendant herein substantial
damages for open trespass on to the said lands and felling timber therefrom without his
knowledge permission/concern and for perpetual injunction against the defendants."

The plaintiff followed his summons later with an application for an interim order of injunction
seeking to restrain the defendant from dealing with the timber trees. When the application
came before the trial court arguments were submitted in support and against the grant. The
plaintiff urging that the grant was necessary to avoid a breach of the peace and the defendant
resisting the application on the grounds, first that the plaintiff was incompetent to maintain
any action in relation to the trees by virtue of exhibits B and C and that the senior lands officer
in his capacity as the administrator of stool lands has under section 2 of Act 123 vested title
to the trees in him.

The trial learned magistrate did not appear to have been persuaded by the submissions of
learned counsel for the defendant and delivered the following ruling:

"This is @ motion for an interim injunction in this suit in respect of timber felled on the
defendant's stool land. That the land is the defendant's stool land is not in dispute. That the
defendant or this stool he represents has an interest in the timber on his stool land in this
case is clearly borne out by the law cited by counsel for the defendant in this case. That an
interim injunction is desirable in this suit to preserve the status quo is in my view, both from
the arguments and submissions of counsel for both the applicant and the defendant most
apparent as well as real. In the premises after careful consideration of the motion paper and
supporting affidavit and the affidavit in opposition with its annexed exhibits A, B and C as well
as the receipt exhibit 1 and arguments of counsel, I am satisfied that this is a most proper
case in which an interim injunction should be granted restraining both the defendant and the
plaintiff, their servants or agents from dealing with the timber illegally felled by the defendant-
respondent in this suit until the final determination of this suit. The defendant as well as the
plaintiff are hereby accordingly restrained from dealing with the timber felled in this suit in
any way until final determination of the suit. In my view the authorisation of the defendant-
respondent by the Lands Department to remove the logs is a nullity and of no effect for a
man shall never be allowed to profit by any wrongful act of his. It is hereby further ordered
that the Forestry Department remove the logs the subject-matter of this suit and motion
forthwith, sell same at the appropriate and lawfully authorised place and deposit the proceeds
into court pending the final determination of the present suit.”

It is from this ruling that the appeal was brought.
The Court held as follows:

“Even though the point may not be relevant here I am of the view that section 2 of Act 123
does not take away the inherent right of occupants of stools to maintain actions in respect of
their respective stool lands. The very wording of section 2 of Act 123 recognises this fact
where it states "The President may direct the institution . . . or intervention in, any proceedings
relating to any Stool land." The above quoted portion of section 2 of Act 123 contemplates
that the proceedings in respect of which the President may intervene must have been pending
and commenced by someone on behalf of the stool concerned. In law the proper person in
this regard is the occupant of that stool. I therefore hold in my judgment that Mr. Hutchful's



view that section 2 of Act 123 does not take away the inherent right of a stool occupant to
maintain an action in respect of his stool land is the correct construction of that section. It
follows therefore that the plaintiff's action in so far as it relates to the trespass to his land is
maintainable.

In my judgment therefore the appeal succeeds and it is accordingly allowed. The ruling
appealed from is hereby set aside and the order restraining the defendant from carting the
logs as authorised by exhibit C is hereby quashed. The defendant is hereby ordered to convey
the logs. The action in respect of the trespass to proceed in the trial court.

In Nana Hyeaman IIv. Osei and Others (1982-83) GLR 495, the plaintiff, the divisional chief
of Gwira Banso in the Gwira Traditional Area, instituted an action for the cancellation and
setting aside of a timber lease of a parcel of land attached to his stool. Counsel for the
defendant and co-defendants, however, raised a preliminary objection as to the capacity of
the plaintiff to institute such an action on the ground that by virtue of the Concession Act,
1962 (Act 124), particularly section 16 thereof, only the President could institute such
proceedings on behalf of the stools concerned. Counsel argued in concert that the effect of
the words "vested in the President in trust for the stools concerned" used in Act 124, s. 16
was to take away the tradition-clothed powers of chiefs over stool lands.

The Court stated as follows:

“The preliminary question that called for determination in this matter is whether the plaintiff,
who is the divisional chief of Gwira Banso in the Gwira Traditional Area, has capacity to
institute an action for the cancellation and setting aside of a timber lease of a piece or parcel
of land attached to his stool. Counsel for the defendants and co-defendants submitted that
there is no such capacity and referred to the Concessions Act, 1962 (Act 124) in substantiation
of their submission, particularly section 16 thereof. The answer to the question therefore
requires the interpretation of section 16 of Act 124 which provides:

"16. (1) All lands referred to in subsection (2) or subsection (4) of section 4 of the Forests
Ordinance (Cap. 157) and which have been constituted or proposed to be constituted as forest
reserves under that Ordinance and all lands deemed to be constituted as forest reserves under
subsection (7) of this section are hereby vested in the President in trust for the stools
concerned:

Provided that all rights, customary or otherwise, in such lands validly existing immediately
before the commencement of this Act shall continue on and after such commencement subject
to this Act and any other enactment for the time being in force.

(2) All lands which in the future shall be proposed to be constituted as forest reserves under
the Forests Ordinance (Cap. 157) shall become vested in the President in trust for the stools
concerned with effect from the date of the publication of the notice relating to such land and
prescribed under section 5 (1) of that Ordinance.

(3) Any land, other than land referred to in the preceding subsections, subject to the
Administration of Lands Act, 1962 and in respect of which rights have been granted with
respect to timber or trees under any concession and in force immediately before the
commencement of this Act are vested in the President in trust for the stools concerned, subject
to the terms of the concession, this Act and any other enactment for the time being in force.
(4) All rights with respect to timber or trees on any land other than land specified in the
preceding subsections of this section are vested in the President in trust for stools concerned.
(5) It shall be lawful for the President to execute any deed or do any act as a trustee in respect
of lands or rights referred to in this section.



(6) Any revenue from lands or rights vested in the President under this section or derived
under subsection (11) shall be collected, paid in and disbursed as provided by the
Administration of Lands Act, 1962."

In my opinion, any interpretation of sections 2, 7 and 8 of Act 123 to the effect that the Act
takes away completely the ownership rights of a stool to lands attached to it would be an
unwarranted detour from well-articulated judicial opinion on the legislative intention in
enacting such laws. A careful look at the words "in trust" or "as a trustee" used in sections 2
and 7 of Act 123 reveals that they are not intended to mean that the stools have no rights
whatsoever over stool lands. For example, under section 8 of the Act, the stool can make
grants of stool land vested in the President. The only fetter on this right is that the
concurrence of the minister is required to validate the grant. If the legislature intended that
all rights vested in a stool should be taken away, it would not have enacted section 8 of the
Act.

The Court concluded as follows:

“There is one sure way of grasping the nettle in this case and it is by no means difficult. One
just has to identify the areas of material similarities in the congeries of statutes affecting
lands. I prefer to subsume them under what I call "praedial legislation," that is to say,
legislation pertaining to land. It becomes obvious, if we adopt the purpose—oriented policy
of statutory interpretation, that the legislature had never had the intention of depriving the
stools of this country of their inherent right to ownership of stool land, notwithstanding
statutory provisions entrusting stool lands to the President for the stools.

This is made manifest by the fact that in one statute, Act 123, there is a provision in section
8 to the effect that stools can make grants of stool lands even though the same lands may
have been entrusted to the President. The meaning of such words as "vested in the President
in trust for the stools concerned" should be construed uneqivocally in both Acts 123 and 124.
The provisions are "in pari materia" and ought to bear the same construction. As Lord
Mansfield enunciated with typical lucidity in R. v. Loxdale (1758) 1 Burr. 445 at p.447:
"Where there are different statutes in pari materia though made at different times, or
even expired, and not referring to each other, they shall be taken and construed together, as
one system, and as explanatory of each other."

After an incisive study of the provisions of Acts 123 and 124, I am impelled irresistibly to the
firm conclusion that there is nothing, open or esoteric, in the two statutes which would
suggest, even faintly, that the legislature by enacting that stool lands including those subject
to existing or future concessions shall be vested in the President in trust for the stools
concerned intended that the stools should be denuded of their inherent rights to ownership
of stool lands. The statutory powers of the President must be construed as running side by
side with the powers of the stools as the allodial owners of stool lands.

No doubt a stool land can lawfully be taken away to a concessionaire under the provisions of
the Concessions Act, but before such a process is brought into fruition, the right of the stool
to deal with the land in a manner not inconsistent with the provisions of Act 123 still
persists. For example, the stool can sue in trespass to the land. It follows that the occupant
of the stool can without any inhibition challenge the validity of a purported concession
affecting his stool land. This is exactly what the plaintiff in this case seeks to do. He cannot
be hamstrung by facile arguments that stool lands are vested in the President. For these



reasons I hold that the objection to the capacity of the plaintiff is untenable and is accordingly
overruled”.

An important judicial decision that has to be noted in any discussion regarding the
management of stool lands is the case of Kwan v. Nyieni [1959] G.L.R. 67, C.A. The facts in
Kwan v. Nyieni as as follows: Kojo Kwan and Osei Kojo were members of the same
family. The head of the family was Osei Kojo. Between 1953 and 1954 there was an attempt
to remove Osei Kojo as head of family. The reason was that he was squandering the family
property. There was an arbitration in respect of the removal. The arbitrators were not
satisfied that he be removed. The family were not equally satisfied. They appointed Kojo
Kwan as the head. There were, as it were, two heads of family.

In April 1953, Osei Kojo together with one female member of the family, mortgaged four of
the six farms to Kwesi Nyieni. Kojo Kwan knew of this in January 1954 when Nyieni advertised
the four farms for sale in exercise of a power of sale under the mortgage. Kojo Kwan, acting
as head of the family, instituted an action in the Kumasi West District Court. He claimed:

(a) a declaration that the four farms were the property of his family;

(b) a declaration that the mortgage of the farms by Osei Kojo was without the knowledge and
consent of the family;

(c) an order for recovery of possession of the farms; and

(d) an order for interim injunction.

The Court of Appeal held that:

“(1) as a general rule the head of a family, as representative of the family, is the proper person
to institute a suit for recovery of family land;

(2) to this general rule there are exceptions in certain special circumstances, such as:

(i) where family property is in danger of being lost to the family, and it is shown that the head,
either out of personal interest or otherwise, will not make a move to save or preserve it; or
(ii) where, owing to a division in the family, the head and some of the principal members will
not take any steps; or

(iii) where the head and the principal members are deliberately disposing of the family
property in their personal interest, to the detriment of the family as a whole.

In any such special circumstances the Courts will entertain an action by any member of the
family, either upon proof that he has been authorised by other members of the family to sue,
or upon proof of necessity, provided that the Court is satisfied that the action is instituted in
order to preserve the family character of the property.”

The case of Gyamfiv. Owusu (1981) GLR 612 (Court of Appeal), presented another interesting
twist to the issues surrounding the management of stool lands in Ghana.

The appeal arose out of three cases consolidated into one. The actions were instituted for the
recovery of about ¢1.5 million. It was in respect of compensation paid by the Government of
Ghana for the "acquisition" of certain lands for the creation of a national park and a game
reserve. The lands are on the Afram Plains in the Ashanti Region. The lands acquired formed
part of the area known as the Digya-Kogyae. The lands are reputed to belong to the Kumawu
stool.

The plaintiffs-respondents (hereinafter referred to as the plaintiffs) sued "for themselves and
also on behalf of the Oman of Kumawu." The co-defendant-appellant (hereinafter referred to
as the co-defendant) asked to be joined to the action in his capacity as the Omanhene of
Kumawu. He was joined in his personal capacity as William Kore.



The plaintiffs contended that the co-defendant, in collusion with the three defendants,
subordinates to the Kumawu stool, aided by some other persons, fraudulently claimed the
compensation. By so doing, moneys meant for the paramount stool of Kumawu—the lands
being stool lands—were paid, not to the paramount stool, but to certain individuals including
the second defendant-appellant (hereinafter referred to as the second defendant) and the co-
defendant. The plaintiffs also contended that the receipt of the moneys by all the appellants,
i.e. the second defendant and the co-defendant, (because they were not entitled to them)
made them constructive trustees. The extent of the trusteeship of each of them depended
upon the moneys which each of them had received. At all times, it is asserted, the oman of
Kumawu are those who should benefit from the moneys paid as compensation.

The court found that there was no evidence of an acquisition in law for which compensation
could have been paid.

But there is the fact that the sum of about ¢1.5 million had been paid as compensation for an
acquisition. It is being contended that the amount paid was not paid to the party or person
or authority entitled to be paid. The evidence clearly shows that whatever may have been
the fraudulent designs of the defendants and the co-defendant in obtaining the moneys, all
are agreed that the lands concerned were stool lands. Being stool lands, the provisions of Act
123 were applicable. Thus counsel for the second defendant and co-defendant raise the issue
of locus standi. And they rely on the statute law and on Kwan v. Nyieni [1959] G.L.R. 67,
C.A., and sought an extension of the principle enunciated in Kwan v. Nyieni supra to stool
lands.

The court held as follows:

“Constitutional and legislative provisions imposing restrictions on the powers of chiefs, these
provisions could all not be considered as being declaratory of the customary law. Chiefs in
this country—kings indeed they were—and an English king could do no wrong—had always
held land on behalf of their subjects. In that regard, one could say that the Constitution,
1969, introduced nothing new. This had been the system until about 1958 when, by the Akim
Abuakwa (Stool Revenue) Act, 1958 (No. 8 of 1958), and the Ashanti Stool Lands Act, 1958
(No. 28 of 1958), attempts were made by the government of the day to control the revenue
and property of those stools. It was sought to administer the stool lands on behalf of the
stools.

The Constitution, 1969, thus sought to reverse that trend. It sought in that regard to restore
to the chiefs "their traditional holding of land in trust for their people." Yet the administration
of the revenues were left in the hands, not of the chiefs themselves in trust for the benefit of
their subjects, but in the hands of some other authority. The Constitution, 1969, did
supersede the Administration of Lands Act, 1962, and the State Lands Act, 1962, but only to
the extent that those two pieces of legislation were inconsistent with, or contained anything
that was in contravention of a provision of the Constitution, 1969.

A look at article 164 (4) of the Constitution, 1969, shows that certain payments, determined
by the regional council were to be made. Which authority makes the payment? Who is the
person who makes the payment? That has not been stated. Recourse would thus have to be
made to the Administration of Lands Act, 1962, to determine the authority which shall make
the payment. The Lands Commission under article 164 (3) and (5) had only the responsibility
(a) to consent and to concur in an assurance of stool land, and (b) to exercise an appellate
jurisdiction to determine the proportions of moneys payable under clause (4).



Hence the relevance of sections 17 and 21-23 of Act 123. Under section 17 the minister is
the proper person to collect the revenue. When the revenue has been collected, payment to
the stool, to the traditional authority, to the local and district councils, are governed, not by
sections 19 and 20 of Act 123, but by the provisions of article 164 (4). The application of all
other stool revenue would fall to be governed by sections 21-23 of Act 123.

Again the Ashantis say, ohene bi bere so wohu, na obi bere so woayere, meaning in one
chief’s reign skins are treated by having the hairs signed off, in that of another the skins are
spread in the sun. And the Romans say, O mores, O tempora. The moral is that times and
manners change. And we are being asked to change with them. But can this court effect a
change in the face of legislation? Is not legislation part of the change?

Anterkyi J. was disgusted when this case came before him. He was disgusted with the conduct
of the defendants. He stated:

“The principle that a member of a family cannot sue the head of family to recover family
property when the head is committing waste is long overdue for an explosion. It is . . .
contrary to equity and good conscience to cling to that principle.”

Korsah J. was equally indignant. I share fully their concern. It is a concern which the facts of
this case justify in an extreme degree. Yet, where the customary law conflicts with the statute
law, it cannot be over-emphasised that the statute law should prevail. This is no longer open
to discussion. The authority of the customary law cannot override the authority of what
Parliament has decreed.

It is contended that the constitutional provisions—article 164—are merely declaratory of the
customary law. That is indeed true. And by that declaration the customary law has ceased
to be customary law. It has become, in the words of Littledale J. in Re Islington Market Bill
(1835) 3 C1. and Fin. 513 "embraced and confirmed." A right thus confirmed becomes a
statutory right. The lower becomes merged in the higher, that is to say, the statute. The
provisions of article 164 (4) of the Constitution, 1969, clearly abrogated the previous
customary law on the matter. Custom thus gives way and the statute law on the matter holds
sway. The intent is clear. There is no other conclusion.

I freely admit that the circumstances of this case require that the appellants, i.e. the second
defendant and co-defendant, the occupant of the Kumawu stool, be called upon to
account. More so, the co-defendant. I freely admit that his conduct is reprehensible, if not
sordid. Yet, I am of the view that perhaps the Supreme Court, but certainly not this court, is
the proper forum for the explosion called for. And at best, in the language of Megarry V.C., in
68 L.Q.R. 379 at p. 389, "legislation not litigation is the only satisfactory way of delimiting the
bounds of so complex a subject."

In view of this, I do not accede to the request that this court extend the principle of Kwan v.
Nyieni to chiefs. I would hold therefore that under the statute law as it is now, the minister is
the proper person to maintain the action for the recovery of the moneys paid to the co-
defendant and his vassals. On that ground the appeal succeeds.

Having held that the plaintiffs had no locus standi to bring the action, I do not think it
necessary to go into the other matters canvassed in this case, such as whether compensation
is revenue or capital or otherwise. I will only content myself in saying that section 7 (2) of



the Administration of Lands Act, 1962, refers to "Any moneys" without any distinction. Under
section 17 (2) of the same Act, "revenue" is defined as:

"includes all rents, dues, fees, royalties, revenues, levies, tributes and other payments,
whether in the nature of income or capital, from or in connection with lands subject to this
Act."

I would emphasise the words "other payments whether in the nature of income or capital." It
is difficult to deny that compensation paid to, or payable into a stool lands account is not
income to that account. Subsection (2) is so wide that, in my view it emphasises the use in
section 7 (2) of the words "Any moneys."

It should be noted also that stool property cannot be seized in execution with the written

The relationship between between stool property and the property of the occupant of the
stool has often presented some practical problems. This situation is not resolved by PNCDL
111, which addresses the issue of inheritance to property, but not succession to office. So in
matrilineal systems, succession to office is still matrilineal. The Supreme Courtdealt with this
situation in the case of Serwah v. Kesse (1960)GLR 227 when he said; “the principle of our
customary law that among the Akans the immediate beneficial interest in a woman's self-
acquired property descends to her children and their children—children's children meaning the
children of daughters only”

In Serwahv. Kesse (1960) GLR 227the plaintiff was enstooled Queen Mother of New Juaben
in 1948 and destooled in 1952. The defendant succeeded her on the stool in 1952. Between
1948 and 1952 the Department of Agriculture paid rehabilitation grants in respect of 28 farms
known as Koforidua North, Koforidua South and Akwadum to the plaintiff and after her
destoolment the grants were claimed by her successor the defendant, on the ground that the
farms were stool property and the grants were paid to the plaintiff between 1948 and 1952
as stool occupant and not as beneficial owner of the property. In the circumstances the
plaintiff brought an action claiming declaration of title to the farms, the recovery of any
payments made by the Department of Agriculture to the defendant, an account and also an
injunction.

The action was tried in the Land Court, Accra, by Ollennu, J. who held on the evidence that
the farms in dispute were family property of the plaintiff and gave judgment in her favour. The
defendant appealed to the Supreme Court on the grounds (1) that the plaintiff had not proved
title beyond all reasonable doubt, (2) the Land Court had no jurisdiction to hear the case as
it related to the recovery of property alleged to be stool property, and (3) the plaintiff had not
declared the farms as private family property on her enstoolment and therefore by customary
law the farms merged with and attached to the stool properties of the Queen Mother of
Juaben.

The Court (per Van Lare JSC) held that:

“On the evidence as a whole the appellant does not appear to have any answer to the strong
case made by the respondent nor has she put forward for consideration any case in opposition
to that made by the respondent. On the other hand from the evidence of the appellant and
her witnesses one is bound to be led to the conclusion that the disputed farms are not stool
properties nor could they possibly be attached to the office as alleged. There is no wonder
therefore in my view for the trial judge's conclusion that the disputed farms belong to the



respondent's family—Kua family. This decision is in accordance with the principle of our
customary law that among the Akans the immediate beneficial interest in a woman's self-
acquired property descends to her children and their children—children's children meaning the
children of daughters only—see the judgment of Ollennu, J. in Millsv. Addy (3 W.A.L.R. 357).

Learned counsel relies on the law laid down in Antu v. Buedu (F.C. 1926-29, 474), which is
that unless a chief's private property is earmarked when he ascends to the stool, it becomes
mixed up with the stool property and cannot be claimed by him on deposition. He further
submits that the principle of law so enunciated has no exception and there can be no instance
when it cannot apply. He has argued that in the absence of evidence that the respondent
earmarked her said family property, that is to say, the disputed farms when she became
Queenmother of New Juaben, by customary law her said property became merged and the
said property must be deemed to have become a property attached to the stool of the
Queenmother of New Juaben.

I am unable to agree. The exception to the general rule has been laid down by a later decision
of Yamuah VIv. Sekyi (3 W.A.C.A. at p. 58) when the West African Court of Appeal accepted
and attached great importance to the evidence that:

“the private property of a man put on the Stool as Ohene does not go to the Stool and he can
dispose of it as he likes, and that if he is trading whilst on the Stool he can do what he likes
with what he makes by his trading if he is trading with his own money."

In my view the following statement of the law which I quote from the judgment appealed
from relating to the position appears to me to be wholly correct:

“There are many exceptions to that rule one of them is that where the stool holder has to the
knowledge of the elders of the stool, kept his self-acquired property distinct or where whilst
he is on the stool he engages in his private business to the knowledge of the elders, from
which he earns an independent income, his failure to make pre-enstoolment declaration of his
self-acquired property will not make his self-acquired property stool property.

The general rule of customary law referred to by counsel applies either to ancestral stools
which have accumulated properties over the generations or to stools to which definite
properties were attached upon their creation. The occupant of such stool is expected to use
part of the proceeds of such stool property for his upkeep and to apply part in acquiring more
properties for the stool. Therefore if an occupant of a stool has a private source of income
which is not known to the elders of the stool it is presumed that he maintains himself from
the stool property he met, and that any property he acquires whilst on the stool was acquired
with funds of the stool and are therefore stool property”.

In the present case the stool of the Queenmother of New Juaben is found to be of recent
creation and not an ancestral one and as the stool had no property which could possibly be
mixed up with any self-acquired property of its occupant, there was no necessity for the
respondent or for the deceased member of the respondent's family who occupied the said
stool to declare her or their private property prior to or upon installation, as no presumption
could arise that such private property became mixed up with stool property by operation of
customary law.

In the result I am of the opinion that the learned judge came to a correct conclusion on the
facts and on the law involved and I would therefore dismiss the appeal”.



3. LITIGATION IN RELATION TO STOOL LAND
The High Court Civil Procedure Rules, 2004 (CI 47) provides in Order 4 Rule 9 as follows:
“9. Representation of stool and families

(1) The occupant of a stool or skin or, where the stool or skin is vacant, the regent or
caretaker of that stool or skin may sue and be sued on behalf of or as representing
the stool or skin.

(2) The head of a family in accordance with customary law may sue and be sued on behalf
of or as representing the family.

(3) If for any good reason the head of a family is unable to act or if the head of a family
refuses or fails to take action to protect the interest of the family any member of the
family may subject to this rule sue on behalf of the family.

(4) Where any member of the family sues under subrule (3) a copy of the writ shall be
served on the head of the family.

(5) A head of family served under subrule (4) may within three days of service of the writ
apply to the court to object to the writ or to be substituted as plaintiff or be joined as
plaintiff.

(6) If the head of a family is sued as representing the family but it appears that he or she
is not properly protecting the interest of the family, any member of the family may
apply to the court to be joined as a defendant in addition to or in substitution for the
said head.

(7) An application under subrule (5) or (6) shall be made on notice to the parties in the
action and shall supported by an affidavit verifying the identity of the applicant and
the grounds on which the applicant relies.

In other words the customary law position is that the Chief is the proper person to sue or to
be sued in respect of stool land. See:

Gyamfiv. Owusu (1981) GLR 612 (Court of Appeal).[see page ??? supra]

In the absence of the Chief another person may be appointed to represent the stool if by
customary law that person is competent to represent the stool.

Ofuman Stoolv. Nchiraa (1957) 2 WALR 229.
Bukuruwa Stool v. Kumawu Stoo/ (1962) 1 GLR 353.

In Ofuman Stoolv. Nchiraa (1957) 2 WALR 229,

The principle was upheld in the case of Bukuruwa Stool v. Kumawu Stool (1962) 1 GLR 353.
The facts were as follows:



Customary law position was that private citizens have no standing to commence or defend
proceedings in respect of stool lands. Indeed in Gyamfiv. Owusu, the Court of Appeal rejected
an invitation by counsel to extend the exemptions in Kwanv. Nyjeni (1959) GLR 67, (relating
to family property) to stool property. See page ??// supra.

However see Owusuv. Agyei (1991) 2 GLR 493 (Supreme Court) holding that the principle in
Kwan v. Nyieni applies to stool property.

In Owusu v. Agyei (1991) 2 GLR 493 the Supreme Court made a radical departure from the
established customary law position and in all material respects reversed the unanimous Court
of Appeal decision in Gyamfiv. Owusu.

Under customary law i a chief is not liable to account during his reign. Gyamfiv. Owusu (1981)
GLR 612. Per Archer JSC at page 629. However this position appears no longer to be tenable
or good law in view of Owusu v. Agyei (1991) 2 GLR 493.

The facts of Owusuv. Agyei (1991) 2 GLR 493 were as follows: blank
4. ALIENATION OF STOOL LAND

In whatever category a parcel of stool land falls, however, there is one overriding principle
applicable to all stool land, and that is that the supreme paramount interest is not vested in
any single person or body as such. The absolute title is deemed to belong to the whole family;
dead, living and unborn. “Land belongs to a vast family” said the late Nana Ofori Atta I, “of
whom may be dead, a few are living and countless host are still unborn .” (quoted in Ollennu)
This is what Ollennu describes as “land is vested in a community which like to brook, goes on
forever, while men come and men go...title... remains in a continual flow of people...."(ibid:5)
Any member of the stool family has the right to enter stool land for farming, with or without
the express permission of the head of the family, and he thus acquires exclusive rights of
occupation and user over the area he farms whilst he continues active farming on the land.
This is a possessory usufructuary right and individual members of the family can acquire no
greater right.

It is obvious from the above analysis that the recent tendency for stools to enter into
transactions purporting to effect an outright sale of stool land is in direct contradiction to our
customs and notion of ownership in stool land. According toDr. Danquah (1928: 212):

“Tradition has it that absolute alienation of land was until recent times not generally
paractised by the Akan people. Alienation of transfer of land as between family and family,
tribe and tribe, or even between state and state, was certainly common, but sale of land
for private or non-communal purposes was foreign to people. At any rate the short sighted
and reckless manner in which lands are disposed of today, as if they were so may pieces
of common cowries to be had for asking, cannot pretend to have any historical evidence
in support of the practice...On the whole, it seems safe to say that the conception of land
ownership was pare of the general religious scheme, for the many ramifications of
ancestral worship could scarcely have left land — the most valuable of all possessions —
free and unprotected within the category of things sanctified in religion. An absolute sale
of land by an Akan was therefore not simply a question of alienating realty; notoriously, it
was a case to sell a spiritual heritage for a mess of pottage, a veritable betrayal of ancestral
trust, an undoing of the hope of posterity.”



This is a very potent exposition based on observation of custom. Legal backing can be given
to the concept if we apply the principle nemo dat quod non habet to the analysis of the
disposition of interest mentioned earlier. For what the head of the stool or group and his
elders purport to alienate is the absolute title which belong not to the present member alone
but to the ancestors and to generations yet unborn. They are attempting to dispose of
something larger than they possess and this disposition, it is submitted, is void. Merely pouring
libation on the day of disposition on the heads of people who should participate in the contract,
but who are inarticulate at that moment, does not sucure their consent of participation. It is
for this reason that there should be a law prohibiting the outright sale of stool land, and such
law should be written into our new constitution.

In Allottey v. Abraham WALR 280, it was held that a valid alienation is one which is made by
the occupant of the stool with the consent and concurrence of the principal councilors. Again,
where the occupant does not participate in the transaction, it is void (See Abgloe v Sappor
[1947]12 WACA 187).The general rule was stated by Justice Ollennu in Allottey v. Abraham
WALR 280 at page 286 as follows:

“According to native law and custom it is only the occupant of the stool or the head of
family who is entitled, with the consent and concurrence of the principal elders of the stool
or family, to alienate stool or family land. There can be no valid disposal of stool or family
land without the participation of the occupant of the stool or the head of family; but there
can be a valid alienation of stool or family land if the alienation was made by the occupant
of the stool or the head of family with the consent and concurrence of some, but not
necessarily all, the principal elders of the stool or family. The occupant of the stool or
head of family is an indispensable figure in dealing with stool or family land.”

In Allottey v. Abraham WALR 280 ........

There is authority for the proposition that where the occupant does not participate in the
transaction, it is void. This is illustrated by the case of Agbloe v. Sappor (1947) 12 WACA
187. The facts were as follows:

However, a valid act of alienation could be proved, a document purported to be executed by
the occupant of the stool and at least the linguist would be deemed to be binding on the stool
as enunciated in the case ofAmankwanor v. Asare (1966) GLR 598, where a dispute arose
over a land that had been divided among the predecessors of the plaintiff and the defendant,
at the magistrate court the judge dismissed the admission of an evidence purportedly made
by an elder of the tribe who was an illiterate and there was no attestation clause in the
document. The appellate court dismissed the decision of the lower court on the grounds that
the evidence was not properly considered by the magistrate, and enunciated theabove
principle by stating that; “by native law and custom such a document cannot bind the stool,
unless the elders or at all events the linguist of that stool had been a party thereto” — Per
Siriboe 1.S.C.

The facts of Amankwanorv. Asare (1966) GLR 598, were that about 30 years before the date
of the trial of this action, one Kwame Adu, an uncle of the plaintiff, acquired from the then
Odikro of Krodua called Kwabena Nketia, a piece of land for the purpose of cultivating a cocoa
farm. The agreement reached between them was that when the cocoa started to bear fruit
the farm was to be divided into three parts, that is to say, one-third for the Odikro and the
remaining two-thirds for the plaintiff's predecessor.



After the division had taken place as indicated, the Odikro later sold part of his one-third
portion to one Paul Darko, the father of the defendant who has since died, and whose
successor the defendant is. Kwame Adu too is dead, and so is his brother, one Kwabena
Okyere who succeeded him. It was after the latter's death that the plaintiff was appointed
Successor.

In the lifetime of Kwabena Okyere, the defendant was alleged to have trespassed onto the
former's portion when a complaint was lodged against him before the plaintiff's first witness,
Kwame Anin (the present Odikro of Krodua), who had succeeded the late odikro. At an
arbitration, the defendant relied on a purchase of the land, and when he was challenged to
produce the document evidencing it, he asked for two weeks, but could not do so.

After Okyere's death, the defendant repeated the act of trespass by collecting cocoa from the
plaintiff's portion resulting in differences between them which eventually went before the
police. Upon investigations, the matter was referred to the plaintiff's first witness for
settlement, but the defendant refused to accompany the arbitrators to have the boundary
between them demarcated, so the plaintiff brought this action claiming the aforementioned
reliefs.

The Local Court Judge gave judgement for the plaintiff.The learned judge reversed the
judgment of the trial court mainly on the ground that:

“The local court magistrate fell into serious error when he purported to annul exhibit A,
because by so doing he expressly and unjustifiably rejected the whole fabric of the defendant's
case. Some of his reasons for annulling that document were that it was made behind closed
doors, and because the boundaries therein contained contradict those shown by the plaintiff's
first witness at the inspection. There is no doubt that in so holding, the magistrate failed to
consider the significant fact that this document was made by the plaintiff's first witness himself
who is well conversant with the situation of the land and the boundaries, and if therefore he
was an unreliable witness, the unreliability of his evidence goes to affect the case of the
respondent who called him and not the appellant.”

On further appeal, the Court of Appeal held as follows:

“Another significant point the learned judge seemed to have overlooked when considering the
relevancy of exhibit A, is that not only was there no attestation clause to it, but it is also quite
clear on the face of the document that no elder or linguist of the Krodua stool joined in
executing it, even though exhibit A purported to convey part of that stool's land to the
defendant's late father. In such a case, it is difficult to see how the defendant could bind the
odikro who represents the stool with that document, because by native law and custom such
a document cannot bind the stool, unless the elders or at all events the linguist of that stool
had been a party thereto”.

So also was the case of Owiredu & ors. v.Mamah Moshie &Others/citation JThat case involved
a a dispute about land belonging to the Effia Stool. The appellants as plaintiffs claimed on a
lease given them by one Chief; the defendant in occupation claimed on a lease given him and
his people by the predecessor of that Chief and had the support of the co-defendant, who
said in regard to the plaintiffs that the consent of the Family's representatives had not been
obtained and the lease to them was unauthorised, and in regard to the defendant, that his



people were recognised by the Family as the tenants. The plaintiffs admitted that the said
consent had not been obtained but contended that it was not necessary on the ground that
the Family had delegated all authority to alienate land and divested itself of its interest by
virtue of the election and installation as chief of the person who gave the plaintiffs their lease.
The evidence on the record proved, however, that the consent of the head and principal
members of the Family was needed in Fanti Customary Law and also the approval of the
Paramount Chief, the overlord of the Effia Stool. The trial judge dismissed the claim and the
plaintiffs appealed.

It was held that the lease given to the appellant's was given them without the consent of the
head and principal members of the Family and without the approval of the overlord of the
Fffia Stool, as required in customary law; that lease was therefore not binding on the Stool
Family.

The principle was also illustrated in the case of Nasalv. Add)[{1987-88] 1 GLR 143-164. In
that case the appellant, Ibrahim Nasali, took a loan of ¢800 from one Salifu Maikankan. The
security he offered was a plot of land he had obtained from the Abossey Okai family and on
which he had commenced the erection of a building. When he defaulted in the payment of
the amount due, Maikankan discovered for the first time that the document he had been given
was a worthless piece of paper since title lay, not in the Abossey Okai family, but in the
Akumaijay stool. When he approached the said stool, they offered to sell the land to him. He
bought it and in turn sold it to the respondent, Elizabeth Addy.

In an action brought by the respondent in the High Court against the appellant and others it
was at first sought to establish that the land belonged to Nasali's grantors but, in the face of
the several judgments to the contrary, this line of defence was abandoned at the trial and an
attempt made to claim title through the Akumajay stool.

The conveyance was tendered in evidence as exhibit 1. It was not executed by the witness,
but rather by his mother, Naa Korkoi Abossey, and other as representing the Abossey Okai
family. Furthermore, there was no recital of any prior grant by the Akumajay stool to the
witness or anyone else.

In the High Court, Edward Wiredu J. (as he then was) ordered that judgment to be entered
for the plaintiff, Elizabeth Addy. An appeal to the Court of Appeal (coram: Francois J.A. (as he
then was), Edusei J.A. and Abban J. (as he then was) was dismissed after the court had gone
through the various cases which had adjudged the Akumajay stool to be the lawful owners of
Opete Kpakpo land of which the land in dispute forms part. It is not necessary to go through
all these cases which stand as a brickwall against any claim by the Abossey Okai family of a
right to alienate any partt of these lands without the knowledge or consent of the Akumajay
stool. It is sufficient to say that the case now being part rof the family that they are not
caretakers for the Akumajay stool but the usufructuary owners of the land was rejected by
the Privy Council in Okai II v. Ayikai, II (1950) 12 W.A.C.A. 37 at 39, P.C. where the board
said:
“The argument that the judgment was inequitable was based on the evidence that
members of the family had been in occupation of the land for a very long time without
accounting to the Stool and had exercised acts of ownership, but it ignores the important
fact that they were in occupation as caretakers for the Stool.”
The Supreme Court (by majority of 3 to 2) dismissed the appeal holding that
The fact that Nasali happened to be an alien was therefore irrelevant because, on the decided
cases, even if he had been a Ghanaian, the grant made to him by the Abossey Okai family
without the consent of the Akumajay stool would still have been void.



Nowhere in the evidence did Maikankan admit that he was an alien. It was not even suggested
to him and the action was not fought on that basis. But the conduct of Maikankan in getting
in the legal estate has raised eyebrows and is being equated with fraud vis-a-vis the appellant;
it must however be said that Maikankan found himself with a useless document and
accordingly set out to protect the loan he had granted. Whether that conduct was fraudulent
or not is neither here nor there, for it and not affect the issues before the judge. The
respondent was a purchaser of the legal estate without notice of any fraud or incumbrance.
It should be, though not necessary, added that the appellant's document was unregistered.
The effect of non-registration under section 24 of the Lands Registration Act, 1962 (Act 122)
has been discussed in Asare v. Brobbey [1971] 2 G.L.R. 331 at 336, C.A.

The appellant applied to the Supreme Court for a review of its judgment in the case of
Nasaliv. Addy [1987-88] 2 GLR 286-289 but the application was dismissed. This was an
application to review the judgment of this court dated 7 April 1987.We have this morning held
in Fosuhene v. Pomaa [1987-88] 2 G.L.R. 105, S.C. that the court has power to correct its
own errors by way of review. The only outstanding question therefore is whether the
applicant has made out a case for a review.

The decision which the applicant is seeking to review was given by a majority of three to two
in favour of the respondent, Addy. The affidavit attached to the application intimates that the
review is sought on two grounds, viz: “(a) Errors apparent on the face of the record; and (b)a
grave miscarriage of justice." The affidavit comes accompanied by a twelve-page closely-
typed "Statement of the appellant-applicant's case for review or further consideration.” This
statement is not very different in content from the one filed for the purposes of the appeal. In
it the applicant is clearly re-arguing the appeal, and seeking to persuade the majority who
found against him to change their mind. The errors he complains of are, in his own words,
errors "of ignoring the relevant authorities", and he says that this "brought about the grave
miscarriage of justice alleged in the motion paper."

I have looked again at the opinions read on 7th April 1987, and I am satisfied that no relevant
authority was overlooked. In particular "the judgments in the war-time Abossey Okai land
case reported as Okai ITv. Ayikai IT (1946) 12 W.A.C.A. 31 and in the Privy Council in (1950)
12 W.A.C.A. 37, P.C" on which the applicant so heavily relies were extensively discussed.

As stated above, the applicant is merely seeking to reopen the appeal under the guise of a
review, a practice that cannot be encouraged. The applicant has not made out a case for a
review and I am of the opinion that the application should be dismissed.

Another case on this point is Ntorih v. Lagos [1964] GLR 643-649. The plaintiff was the the
chief of Enwhia, representing the stool of Enwhia and brought this action against the
defendant who represented the members of the Yuroba Moslem community in Wiawso,
claiming damages for trespass. The trespass complained of was that the defendants in spite
of a warning were erecting a building (a mosque) on the plot of land belonging to the
plaintiff. According to the plaintiff the land is his ancestral property and his ancestor had a
dwelling house thereon.

From the evidence it appeared that the land was a grant or presumed grant from the
Omanhene of Sefwi-Wiawso. The ancestral house set up on the land wasno longer
there. Another significant fact found was that , about thirteen years prior to the institution of
this action, a public bath-house had been built on the land by the Wiawso Local



Council. According to the plaintiff, the said public bath had been demolished about four years
before the events which led to this action. The defendants however maintained that the said
public bath was still in existence on the land but that it was "an unpatronised public bath-
room."

The Omanhene of Sefwi Wiawso, Nana Kwadjo Aduhene, the first witness for the plaintiff
supported the plaintiff in his contention that the land in dispute is the ancestral property of
the plaintiff. He said in his evidence that "the plot in dispute is the property of the Enwhia
stool." The plaintiff by his second witness, Kwame Nkrumah, led evidence that he has all along
been in possession of the disputed land and that he had recently been fined by the court when
his representative on the land failed to keep the plot tidy. There is also evidence that the
plaintiff protested to the local council by letter when he found out that the council was
purporting to deal with the land.

The defendants do not lay any claims to the land in their own right as owners. According to
them they only obtained a grant of the land recently as a result of negotiations which started
towards the end of 1963 and ended early in 1964. The land was granted to them on condition
that they paid the cost of the disused public bath situate on the land, computed at £G16. In
addition to that amount which they duly paid, they paid an amount of £G2 in respect of the
grant. Receipts covering these payments were tendered in evidence. The defendants called
the clerk of council, one Mr. Tandoh, who supported their evidence as to the mode of
acquisition. How the local council got on to the land in dispute to erect the public bath some
thirteen years prior to the institution of this action is unexplained by the evidence. The council
does not claim any proprietary interests in the land. All the clerk of the council deposed to is
how the grant came to be made and how and by what authority it was made.

The local court magistrate dismissed the plaintiff's claim and gave judgment for the
defendants. The reason for the judgment of the local court is mainly that the local council
had been in long occupation of the land for twelve years without disturbance and that during
the said possession they had converted the same into a sanitary area and erected a public
bath thereon. According to the local court magistrate the long occupation had ripened into a
sort of right in the local council from which the council should not be ousted. This right the
magistrate classifies as "the right of control and management." The local court magistrate
called in aid the Limitation Act, 1939, and cited Dr. Danquah's Akan Laws. On the question of
the validity of the transfer of the plot to the defendants, the magistrate held the view that the
transaction was above board as it had due publicity and also because it had the blessing of
the regional commissioner who acted for the Minister of Local Government in approving the
transaction.

As I have indicated above there is no evidence on the record which indicates how the local
council came on the land. There is, however, one undeniable fact, and that is that they did
not get there by purchase. At least they were licensees and acquired not an alienable right
therein. I do not consider the principle of abandonment, a purely customary concept to be
applicable to legal relationships between the plaintiff a “native" and the "foreign" institution
of the local council which is purely a juristic creation of statute law.

Learned counsel for the plaintiff then moved on and argued the original ground that the
judgment is against the weight of evidence. He submitted that there is ample evidence on
record to support the ownership of the plaintiff and that the court should have entered
judgment in favour of the plaintiff. To be in a position to balance the equities between the
parties in this case we must know exactly what rights were acquired by the defendants with
respect to the land in dispute. We have concluded as regards the rights of the plaintiff that



the land is his ancestral property. If the defendants derived their title from the local council
then we must go a step further and direct our inquiry to the rights the council had therein. I
pointed out that the trial magistrate fought shy of classifying the said rights. He called them
"the right of control and management thereof." I think the magistrate is right there because
the local council had no alienable rights in the subject-matter which it could transmit to the
defendants. The land in dispute is stool land and by section 1 of the Administration of Lands
Act, 1962, the management of all stool land is vested in the Minister of Local Government.
Such a right did not confer any rights of ownership. As Akainyah J. (as he then was) aptly
put it in his judgment in the case of B.P. (West Africa) Ltd. v. Boateng:

“That power, in my view, was limited to the keeping of records of existing grants made by the
stool, the concurrence of the local council in new grants and the collection of rents and other
stool revenue fixed by the stool through the state council but did not include the right in the
said local council itself to make any grants or other dispositions of stool lands nor to vary the
terms and conditions of grants made by the stool through the state council.”

In the above quoted case, the learned trial judge was adjudicating upon a case in which the
Kwahu Local Council purportedly made a grant of a portion of stool land situate at Nkawkaw
to the plaintiffs, an expatriate company of petrol dealers. The said plot of land had been
granted some years earlier to the defendant by the stool owner and the local council, and
through them the plaintiffs sought to defeat the rights of the defendant therein. The Kwahu
Local Council purportedly made the grant by virtue of the powers of management of stool
lands vested in the said council. The local court magistrate, in the present case, based his
judgment partly on the ground that the council's right to alienate is also based on the fact
that the lay-out of the town of Sefwi-Wiawso was by the local council. He said, "Now the
town of Sefwi Wiawso has had a new-look as a result of the new layout affected by the local
council." But that fact is an incident of management and not of ownership. See the case of
Poku v. Akyereko where in the judgment of the court Akufo-Addo J.S.C. discusses this very
point.

From the foregoing the following facts emerge:

(1) That at best, the right that the Sefwi-Wiawso Local Council had over the land, the subject-
matter herein, was that of management.

(2) That the said right did not confer rights of ownership on the said council. The rights of
ownership were still vested in the stool owner.

(3) That therefore the purported grant made by the council to the defendants passed nothing,
since nemo dat quod non habet.

(4) The fact that a town is being laid out did not take away any right originally vested in any
person. On this see the cases of Ashiemoa v. Bani (supra) and Donkor v. Danso.

(5) The defendants are, if any thing at all trespassers on the land in dispute. In this action,
sounding in trespass, the plaintiff had to establish a better title or a better right to
possession. I am satisfied that the plaintiff satisfactorily established a better title, the right of
the true owner against whom the possession of a trespasser cannot avail. The local court
therefore erred in dismissing the plaintiff's claim. The possession of the defendants, apart
from not being undisturbed, is not of such duration and quality as to attract in its favour
equitable protection. See the case of Thomas v. Holder. In the result I allow the appeal. The
judgment of Sefwi Wiawso Local Court is set aside together with the order as to costs. In the
place thereof I enter judgment for the appellant on his claim and award him damages of
£G50. The costs of this appeal are assessed at 30 guineas. Costs in the court below in favour
of the appellant to be taxed. Costs of the court below, if paid to be refunded. Court below
to carry out.



SCHANDOREF V ZEINI AND ANOTHER [1976] 2 GLR 418-444
COURT OF APPEAL, ACCRA
17th MAY 1976

In Abude v. Onano [1946] 12 WACA 102-105

The appellants as " Elders of the Labadi Stool for themselves and on behalf of the quarters of
Abese, Abafum, Nmati Abonase and Krana " sued the " first defendant-respondent as La
Mantse and the other defendants as trustees of the La Benevolent Society ".

The Statement of Claim alleged that the first defendant as La Mantse as been the custodian
of moneys paid to the Labadi Stool and had deposited the said Stool money in Post Office
Savings Bank in the name of a " La Benevolent Society " of which first defendant is a member
and the other defendants trustees; that the first defendant has constituted himself and the
other defendants custodians of the said Stool money; that the defendants were using the said
Stool money for their private purposes and for other purposes prejudicial to the interest of
the Stool.

On these grounds, the plaintiffs-appellants as Elders of Labadi Stool claimed

(a) An injunction restraining the defendants from making any further withdrawals from the
said account except with the consent and approval of the Elders of the Stool.

(b) An account of all moneys that have come into the possession of the defendants or any of
them for the Labadi Stool.

It is an accepted principle of Native Customary Law that neither a chief nor the head of a
family can be sued for account either of state or family funds, Counsel for appellants admitted
before us that he could not quote one case which has been brought in the Supreme Court
against a chief and/or his elders and councillors to render account of Stool funds or Divisional
Council funds;

There is evidence on record which proves that whenever a member of the Council is of the
opinion that either the chief and/or some of his elders have misappropriated State funds, the
proper course is to bring the matter before the local Council or the Ga State Council which
alone has jurisdiction to enquire into such matters the enquiry the chief and/or some of the
elders so charged are found to have misappropriated public funds they are as a rule deposed
or removed from the positions they held in the State. No individual member or even a section
of the community is entitled to institute an action foraccount. This native law is in our opinion
reasonable and not contrary to natural justice or good conscience.

B.A. OWIREDU & ORS. vrs. MAMAH MOSHIE & ORS. [10/1/52]

Native Law and Custom—Fanti Customary Law—Alienation of Family Land.

This was a dispute about land belonging to the Effia Stool. The appellants as plaintiffs claimed
on a lease given them by one Chief; the defendant in occupation claimed on a lease given
him and his people by the predecessor of that Chief and had the support of the co-defendant,
who said in regard to the plaintiffs that the consent of the Family's representatives had not
been obtained and the lease to them was unauthorised, and in regard to the defendant, that
his people were recognised by the Family as the tenants. The plaintiffs admitted that the said
consent had not been obtained but contended that it was not necessary on the ground that
the Family had delegated all authority to alienate land and divested itself of its interest by
virtue of the election and installation as chief of the person who gave the plaintiffs their lease.
The evidence on the record proved, however, that the consent of the head and principal
members of the Family was needed in Fanti Customary Law and also the approval of the



Paramount Chief, the overlord of the Effia Stool. The trial judge dismissed the claim and the
plaintiffs appealed.

Held: The lease given to the appellant's was given them without the consent of the head and
principal members of the Family and without the approval of the overlord of the Effia Stool,
as required in Customary Law; that lease was therefore not binding on the Stool Family.
CASE CITED:—

Mary Barnes v. Chief Quasie Atta, 17th July, 1871, Sarbah Fanti Customary Law, p.169, and
pp. 78-9.

Appeal by plaintiffs : No. 22/50.

F. Awoonor-Williams, with him K. A. Bossman, for Appellant.

C. C. Lokko for Respondents.

JUDGMENT

The following judgment was delivered:

KORSA, J.

This is an appeal from the decision of Lingley 1., in a suit in which plaintiffs-appellants claim
that by virtue of a document dated 16th February, 1948, executed by Chief Brempong Yaw
III of Effia and three others, they are lessees in possession of a piece or parcel of land, which
includes the area described as Eflia Zongo, occupied by defendant-respondent Mamah Moshie
together with the Moshie Community, and to be entitled to rents and mesne profits from the
said defendant-respondent. It is admitted that the said Mamah Moshie and his people had
been put in possession of the said land by the predecessor of the said Chief Brempong Yaw.

Petteh Esson, head of the Effia Stool family was upon his application made a co-defendant,
on the grounds that the said Stool family who he contends are owners of the said land, had
not authorised Chief Brempong Yaw and or any persons to grant the said land to plaintiffs-
appellants, nor had his consent and concurrence or the consent arid concurrence of the
accredited representatives of the Stool family been obtained in respect of the grant alleged to
have been made by Chief Brempong Yaw to the plaintiffs-appellants. He further stated that
the family recognised defendant-respondent and his people as their tenants, consequently
they are not liable to pay rents to plaintiffs-appellants or to be ejected from the said land at
the request of plaintiffs-appellants.

It is contended on behalf of the plaintiffs-appellants that Petteh Esson is not the head of the
said Stool family, and even if he is, his consent and concurrence, and the consent and
concurrence of other principal members of the family are not necessary to a valid transfer of
family land by Chief Brempong Yaw to whom it is alleged, the Stool family had delegated all
authority with respect to the alienation of family land and divested itself of its interest by
virtue of Chief Brempong Yaw's election and installation as Chief of Effia.

This contention, however, is not supported by statements on Native Customary law recorded
in Sarbah's Fanti Customary Law, nor by the judgment of any Court of competent jurisdiction.
In the case of Mary Barnes v. Chief Quasie Atta (1), Chalmers Judicial Assessor said "not even
the regular occupant (of a Stool) could alienate property without some concurrence by the
people of the Stool who have an interest in it and are usually consulted on such a matter ".
Sarbah states at pages 78-9:—

" The head of the family cannot without the consent of all the principal members of the family,
or the greater part thereof, that is the Ebusuafu, alienate the immoveable ancestral or family
property.

Although alienation may be necessary for solve family purpose, or for the discharge of family
obligation, nevertheless unless confirmed by the senior or principal members of the family,
such alienation is revocable.



"Neither the head of the family acting alone nor the senior members of the family acting alone,
can make any valid alienation or give title to any family property whatsoever."

It is not denied that the alleged grant by Chief Brempong Yaw to the plaintiffs-appellants was
made with the knowledge that the said land had been previously granted to defendant-
responclent and his people by the predecessor of the said Chief. It is admitted that he did not
consult the head of the family nor did he obtain the consent and concurrence of the principal
members of the family.

There is evidence on record which proves that not only is it necessary to obtain the consent
and concurrence of the head and principal members of the Effia Stool family but it is also
necessary to obtain the approval of the Paramount. Chief of Dutch Sekondi who is the overlord
of the Effia Stool whenever the said Stool family desire to alienate Stool land.

The learned Judge found that in these circumstances the Stool family is not bound by the
lease to plaintiffs-appellants. In my opinion the judgment of the Court below is supported by
evidence of Native law on record and by previous decisions. This appeal should be dismissed.

AGBLOE 1II v. SAPPOR. HARRAGIN, C.J. [1947] 12 WACA 187-190

The respondents are the children of the late G. A. Sappor and are the lawful successors of
their father's estate.

The late G. A. Sappor was a member of the Tettey-Ga Family whose head by name of Pobee
had pledged the family lands to one Amartey who would appear to have been an exacting
pledgee.

The Tettey-Ga Family urged their head Pobee to redeem the property but this he either could
not or would not do with the result that one of the more enterprising members of the family,
to wit, G. A. Sappor, raised money himself and paid off the pledge on behalf of the family. As
a reward for this action " some of the principal heads of the Tettey-Ga Family held a meeting
and decided to reward G. A. Sappor for his generous efforts in the redemption of the Tettey-
Ga Family land " and they granted to him the area of land now in dispute.

The method of conveyance was by way of a written document (Exhibit " B ") which was signed
by four of the principal heads of the Tettey-Ga Family. The number of the principal heads of
the family at that time was six and two abstained from signing the document, one of them
being, incidentally, the head of the [p. 188] family Pobee. The respondents admit that these
two persons either abstained deliberately or were not approached as they did not approve or
would not have approved of the gift.

G. A. Sappor, after taking possession of the land in question in 1912, amongst other things,
proceeded to set up a market thereon and he and his children after him collected tolls from
the market Lip to the 10th October, 1940, when the market was handed over to the Native
Administration Treasury under an Agreement whereby the Sappor Family were paid by the
Native Administration Treasury one-third of the gross takings. All went well until May, 1943,
when the respondents, as they were being pursued by the Medical Officer of Health to repair
market stalls, which duty should have been performed by the Native Authority, suddenly
decided to stop the Manche's collector and collect the market tolls for themselves.

The Manche then took steps to acquire rights over another property or which to set up a new
market which was in fact done and the Manche forbade his people to sell in the old market
any more. This brought the respondents to their senses and they approached the Manche
with the result that a " pacification " took place, the respondents offering an apology, paying
a certain amount of money and undertaking to permit the Manche to have slaughtered two
sheep in the old market for purification purposes. Not unnaturally the owners of the new



market, who happened to be another branch of the Tettey-Ga Family, were furious and they
went on to the lands of the respondents and prevented the emissaries of the Manche from
slaughtering the sheep, a necessary preliminary to the opening of the market, and at the same
time alleged that the land on which the old market was built was part of their family land and
the respondents had forfeited all right to it if in fact such right had ever existed. The
respondents thereupon filed this action against both the Manche and the present appellants.
As the result of an amendment of the claim the relief sought amounted to (a) a declaration of
title, (b) £150 damages for interference with the said market as against the appellants, and
(c) specific performance of the Agreement dated the 10th October, 1940, against the other
defendants.

In the result the judgment of the Court was that the respondents were the owners of the land
in dispute and the appellants ordered to pay £60 as damages for unduly interfering with the
land and preventing the holding of the market on it and as against the first defendant (the
Manche) who has not appealed, tile Court declared that the Agreement of the 10th October,
1940, was still subsisting and should be carried out. Against this judgment the second
defendants—appellants have appealed to this Court.

There are therefore two points for serious consideration in this case. The first is whether the
so-called conveyance by four of the principal members of the family did in fact, according to
native law and custom, convey the land to the respondents' predecessor in title. In other
words, was the learned trial judge correct when he stated as follows:

" I am satisfied from the evidence that Exhibit = 13 ' was signed by the Headman at the time
when there was a split in the family and I agree with the evidence of Akumia who was called
by the Court and I hold the Heads who granted the land to Sappor were entitled to do so
according to Native Custom and under the circumstance's, which existed in the family. If the
defendants' contention is correct, how can they explain the reason why all these years no one
has challenged G. A. Sappor's right to deal with the market as his own property and to grant
portions of the land even to a Nigerian who is a total stranger ? "

When the learned trial judge refers to " the circumstances which existed in the family " we
can only presume that he meant to refer to the fact that the head of the family Pobee and
one other principal member were at variance with the other four members. It would therefore
appear that the question for consideration is whether, because the head of the family is at
variance with [p. 189] the majority of its members, this automatically gives the majority the
right to dispose of family lands.

It should here be noted that Counsel for the respondents contends that there is some
difference in native law and custom between the procedure necessary for the transfer of title
in land to a stranger and to a member of the family. He was, however, unable to produce any
authority to support this statement nor have we been able to find any, so that the question is
confined to the simple decision as to whether the majority of the principal members of the
family can dispose absolutely of family lands without the consent of the head of the family if
they so desire.

In the first place we can find no authority for the statement that the principal members of the
family can give any title in a conveyance of family land without the head of the family joining
in the conveyance, even though he may be in agreement.

So long ago as 1899 it was held in the case of Insilhea & Others v. Simons & Others (1) that
" family property cannot be sold except by the head of the family with the concurrence of the
elder members of the family " and all through Sarbah's book on the principle of Fanti
customary law it is assumed that, in every case, the land is alienated by the head of the family,
vide page 78. The only question that is dealt with at length is the only or ie principal members
of the family to concur in the alienation.



In the judgment of the Privy Council in Kuma v. Kuma (2) at page 8, their Lordships quote
with approval a portion of the judgment of Rayner, C.J., which reads as follows:

" The next fact which it is important to bear in mind in order to understand the native land
law is that the notion of individual ownership is quite foreign to native ideas. Land belongs to
the community, the village or the family, never to the individual. All the members of the
community, village or family have an equal right to the land, but in every case the Chief or
Headman of the community or village, or head of the family, has charge of the land, and in
loose mode of speech is sometimes called the owner. He is to some extent in the position of
a trustee, and as such holds the land for the use of the community or family. He has control
of it, and any member who wants a piece of it to cultivate or build a house upon, goes to him
for it. But the land so given still remains the property of the community or family. He cannot
make any important disposition of the land without consulting the elders of the community or
family, and their consent must in all cases be given before a grant can be made to a stranger."

We, with great respect, entirely agree with the statement in the above quotation that the
head of the family may be considered to be in an analogous position to a trustee from which
it follows that it is quite impossible for land to be legally transferred and legal title given
without his consent. The alleged deed Exhibit "B " was therefore void ab initio, and the
respondents derive no right of absolute ownership by virtue thereof.

GYAMFI AND ANOTHER v. OWUSU AND OTHERS [1981] GLR 612—-633

COURT OF APPEAL, ACCRA
16 APRIL 1981
ARCHER, CHARLES CRABBE 11.S.C. AND MENSA BOISON J.A.
CHARLES CRABBE 1.S.C.
This appeal arises out of three cases consolidated into one. The actions were instituted for
the recovery of about ¢1.5 million. It is in respect of compensation paid by the Government
of Ghana for the "acquisition" of certain lands for the creation of a national park and a game
reserve. The lands are on the Afram Plains in the Ashanti Region. The lands acquired formed
part of the area known as the Digya-Kogyae. The lands are reputed to belong originally to the
Kumawu stool.

The plaintiffs-respondents (hereinafter referred to as the plaintiffs) sued "for themselves and
also on behalf of the Oman of Kumawu." The co-defendant-appellant (hereinafter referred to
as the co-defendant) asked to be joined to the action in his capacity as the Omanhene of
Kumawu. He was joined in his personal capacity as William Kore.

The plaintiffs say that the co-defendant, in collusion with the three defendants, subordinates
to the Kumawu stool, aided by some other persons, fraudulently claimed the compensation.
By so doing, moneys meant for the paramount stool of Kumawu—the lands being stool lands—
were paid, not to the paramount stool, but to certain individuals including the second
defendant-appellant (hereinafter referred to as the second defendant) and the co-
defendant. The plaintiffs also contend that the receipt of the moneys by all the appellants,
i.e. the second defendant and the co-defendant, (because they were not entitled to them)
made them constructive trustees. The extent of the trusteeship of each of them depended
upon the moneys which each of them had received. At all times, it is asserted, the oman of
Kumawu are those who should benefit from the moneys paid as compensation.



It does not appear that there has been an acquisition properly so-called in this case. Hence
the use of the word acquisition in quotation marks at the beginning of this judgment. Under
section 7 of the Administration of Lands Act, 1962 (Act 123):

“7. (1) Where it appears to the President that it is in the public interest so to do he may, by
executive instrument, declare any stool land to be vested in him in trust and accordingly it
shall be lawful for the President, on the publication of the instrument, to execute any deed or
do any act as a trustee in respect of the land specified in the instrument.

(2) Any moneys accruing as a result of any deed executed or act done by the President under
subsection (1) shall be paid into the appropriate account for the purposes of this Act.”

The first requirement then for the acquisition in this case is the making of an instrument to
declare that the Digya-Kogyae lands or a specified portion of them (a) are required in the
public interest, and (b) are vested in the President in trust. The second requirement is that a
deed should be executed or an act is done in pursuance of the vesting instrument made in
accordance with the provisions of section 7 (1). It does not appear that the requirements of
section 7 of Act 123 were complied with in this case. I would find it very difficult to believe
that the Lands Department were not aware of these statutory conditions. It calls in question
the honesty and sincerity of the public officers of the Lands Department involved in the
payment of this compensation.

Under section 1 of the State Lands Act, 1962 (Act 125):

"1. (1) Whenever it appears to the President in the public interest so to do, he may, by
executive instrument, declare any land specified in the instrument, other than land subject to
the Administration of Lands Act, 1962 (Act 123), to be land required in the public interest;
and accordingly on the making of the instrument it shall be lawful for any person, acting in
that behalf and subject to a month’s notice in writing to enter the land so declared for any
purpose incidental to the declaration so made.

(2) An instrument made under the preceding subsection may contain particulars in respect of
the date on which the land so declared shall be surrendered and any other matter incidental
or conducive to the attainment of the objects of the instrument including an assessment in
respect of the compensation that may be paid.

(3) On the publication of an instrument made under this section, the land shall, without any
further assurance than this subsection, vest in the President on behalf of the Republic, free
from any encumbrance whatsoever."

The requirements of this section are that:

(a) the section can be relied upon where the lands involved are not stool lands—stool lands
being subject to the Administration of Lands Act, 1962 (Act 123);

(b) an instrument is made;

(i) declaring that the land concerned is required in the public interest, and

(ii) specifying the particular land in the instrument;

(c) particulars of the date for the surrender of the land concerned are indicated, as well as
other matters incidental or conducive to the attainment of the objects of the instrument;

(d) the instrument is published.

Under section 2 of Act 125, a copy of the instrument made under section 1 is required to:
"(a) be served personally on any person having an interest in the land; or

(b) be left with any person in occupation of the land; and

(c) be affixed at a convenient place on the land; and

(d) be published on three consecutive occasions in @ newspaper circulating in the district
where the land is situate."

These provisions are too clear and plain for any comment.

There is evidence in the record of the proceedings that an instrument was published. There
is evidence on the record that there was a newspaper publication. The instrument in question
is the Wildlife Reserves Regulations, 1971 (L.I. 710). There was a publication in one of the



national newspapers of 17th December 1976. That newspaper publication was a mere
reproduction of L.I. 710. The Wildlife Reserves Regulations, 1971, were made under a power
conferred, neither by Act 125 nor by Act 123. They were made under a power conferred by
the Wild Animals Preservation Act, 1961 (Act 43).
Again I do not think that the officers of the Lands Department dealing with the matter of the
payment of the compensation can claim that they did not know of the existence of Act
125. One finds it extremely difficult to believe the evidence of the Lands Department officer
who, called as a witness for the plaintiffs, i.e. the fifth plaintiff witness, told the trial court that
the instrument, that is L.I. 710, "in fact amounted to an acquisition of the land." He
continued:
"Our procedure at the Lands Office in respect of such acquisitions is that claims are invited
by publication under Act 125 in the gazette and later on in local papers. Under Act 43
there is no provision for publication in local papers. Administratively, we advise the Chief
Wildlife and Game Officer to have L.I. 710 and others published in the local papers."
It is obvious that the officer was not being honest with the trial court. He could not claim to
be unaware of the requirements of section 1 (1) of Act 125. Under what publication in the
gazette under Act 125 do they invite claims? This shows that the officer was very well aware
of Act 125, if not of Act 123. And yet he did not see to it that Act 125 was complied with. They
chose to ignore what the law says. Administratively, they would circumvent the law. And if
he was aware of Act 125, reference is made in that Act to Act 123. This is the source of all
the fraudulent deals in all the compensation claims, an example of which shows itself in this
case. There can be no doubt but that there was collusion between some public officers in the
Lands Department and those who made the claims for compensation. And were it in my
power so to do, I would call for a commission of inquiry into the circumstances of the payment
of the compensation in this case.

Be that as it may, this piece of evidence is significant. It reinforces the belief that no
instrument for the acquisition of the land was, in fact, made, as required by the provisions of
section 7 of Act 123. Nor was one made under the provisions of section 1 of Act 125. The
relevant provisions of the law had not been compiled with. There is then no acquisition in law
for which compensation could have been paid.

But there is the fact that the sum of about ¢1.5 million had been paid as compensation for an
acquisition. It is being contended that the amount paid was not paid to the party or person
or authority entitled to be paid. The evidence clearly shows that whatever may have been
the fraudulent designs of the defendants and the co-defendant in obtaining the moneys, all
are agreed that the lands concerned were stool lands. Being stool lands, the provisions of Act
123 were applicable. Thus counsel for the second defendant and co-defendant raise the issue
of locus standi. And they rely on the statute law and on Kwan v. Nyieni [1959] G.L.R. 67,
C.A.

For my purposes, the further perambulations of this case are not relevant. What is appropriate
for me is the decision of the Court of Appeal (as stated in the headnote at pp. 68-69):

“(1) as a general rule the head of a family, as representative of the family, is the proper person
to institute a suit for recovery of family land;

(2) to this general rule there are exceptions in certain special circumstances, such as:

(i) where family property is in danger of being lost to the family, and it is shown that the head,
either out of personal interest or otherwise, will not make a move to save or preserve it; or
(ii) where, owing to a division in the family, the head and some of the principal members will
not take any steps; or

(iii) where the head and the principal members are deliberately disposing of the family
property in their personal interest, to the detriment of the family as a whole.



In any such special circumstances the Courts will entertain an action by any member of the
family, either upon proof that he has been authorised by other members of the family to sue,
or upon proof of necessity, provided that the Court is satisfied that the action is instituted in
order to preserve the family character of the property.”

The soundness, in our state of affairs, of the acceptation of this general principle of the
customary law is obvious. As the Ashantis say, Abusua dua, wontwa meaning one does not
destroy the family tree. When you hold the head of the snake the rest is a mere rope. So we
do not wash our dirty linen in public. That does not mean that we condone wrong-doing. For
one, the head of the family can be deposed as such. Once that is done, the aura that clothes
him is destroyed. In his nakedness he loses his immunity because the head of the family only
acts or is supposed to act by the authority of the members of the family. So the courts
maintain that unless there are special circumstances—such as have been stated in Kwan v.
Nyieni (supra)—we uphold that principle of the customary law. For afterall, custom is the
distillation of the mature will and experience at any moment of time of a people.

In this case, an extension of the principle to stool lands is being sought. In the first place, it
is contended that legislation had made inroads. The Constitution, 1969, by article 164 (1),
had vested "All stool lands . . . in the appropriate Stool on behalf of, and in trust for, the
subjects of the Stool." It went further and provided by article 164 (2)-(4) that:

"164.(2) There shall be established for each Stool or Skin a Stool Lands Account into which
shall be paid all rents, dues, royalties, revenues or other payments whether in the nature of
income or capital from any such stool land.

(3) An assurance of stool land to any person shall not operate to pass any interest in or right
over any stool land unless the same shall have been executed with the consent and
concurrence of the Lands Commission; and where the Commission fails or refuses to give any
such consent or concurrence any person aggrieved by such failure or refusal may appeal to
the High Court for Justice.

(4) There shall be paid, out of the Stool Lands Account,

(a) to the Stool through the traditional authority for the maintenance of the Stool in keeping
with its status,

(b) to the traditional authority, and

(c) to the Local and District Councils established pursuant to the provisions of article 156 of
this Constitution,

within whose area of authority are situate the stool land concerned such moneys and in such
proportions as may be determined by the Regional Council of the Region."

These constitutional provisions could all not be considered as being declaratory of the
customary law. Chiefs in this country—kings indeed they were—and an English king could do
no wrong—had always held land on behalf of their subjects. In that regard, one could say
that the Constitution, 1969, introduced nothing new. This had been the system until about
1958 when, by the Akim Abuakwa (Stool Revenue) Act, 1958 (No. 8 of 1958), and the Ashanti
Stool Lands Act, 1958 (No. 28 of 1958), attempts were made by the government of the day
to control the revenue and property of those stools. It was sought to administer the stool
lands on behalf of the stools.

The Constitution, 1969, thus sought to reverse that trend. It sought in that regard to restore
to the chiefs "their traditional holding of land in trust for their people." Yet the administration
of the revenues were left in the hands, not of the chiefs themselves in trust for the benefit of
their subjects, but in the hands of some other authority. The Constitution, 1969, did
supersede the Administration of Lands Act, 1962, and the State Lands Act, 1962, but only to
the extent that those two pieces of legislation were inconsistent with, or contained anything
that was in contravention of a provision of the Constitution, 1969.



A look at article 164 (4) of the Constitution, 1969, shows that certain payments, determined
by the regional council were to be made. Which authority makes the payment? Who is the
person who makes the payment? That has not been stated. Recourse would thus have to be
made to the Administration of Lands Act, 1962, to determine the authority which shall make
the payment. The Lands Commission under article 164 (3) and (5) had only the responsibility
(a) to consent and to concur in an assurance of stool land, and (b) to exercise an appellate
jurisdiction to determine the proportions of moneys payable under clause (4).
Hence the relevance of sections 17 and 21-23 of Act 123. Under section 17 the minister is
the proper person to collect the revenue. When the revenue has been collected, payment to
the stool, to the traditional authority, to the local and district councils, are governed, not by
sections 19 and 20 of Act 123, but by the provisions of article 164 (4). The application of all
other stool revenue would fall to be governed by sections 21-23 of Act 123.
Again the Ashantis say, ohene bi bere so wohu, na obi bere so woayere, meaning in one
chief's reign skins are treated by having the hairs signed off, in that of another the skins are
spread in the sun. And the Romans say, O mores, O tempora. The moral is that times and
manners change. And we are being asked to change with them. But can this court effect a
change in the face of legislation? Is not legislation part of the change?
Anterkyi J. was disgusted when this case came before him. He was disgusted with the conduct
of the defendants. He stated:
“The principle that a member of a family cannot sue the head of family to recover family
property when the head is committing waste is long overdue for an explosion. It is . . .
contrary to equity and good conscience to cling to that principle.”
Korsah J. was equally indignant. I share fully their concern. It is a concern which the facts of
this case justify in an extreme degree. Yet, where the customary law conflicts with the statute
law, it cannot be over-emphasised that the statute law should prevail. This is no longer open
to discussion. The authority of the customary law cannot override the authority of what
Parliament has decreed.

It is contended that the constitutional provisions—article 164—are merely declaratory of the
customary law. That is indeed true. And by that declaration the customary law has ceased
to be customary law. It has become, in the words of Littledale J. in Re Islington Market Bill
(1835) 3 C1. and Fin. 513 "embraced and confirmed." A right thus confirmed becomes a
statutory right. The lower becomes merged in the higher, that is to say, the statute. The
provisions of article 164 (4) of the Constitution, 1969, clearly abrogated the previous
customary law on the matter. Custom thus gives way and the statute law on the matter holds
sway. The intent is clear. There is no other conclusion.

I freely admit that the circumstances of this case require that the appellants, i.e. the second
defendant and co-defendant, the occupant of the Kumawu stool, be called upon to
account. More so, the co-defendant. I freely admit that his conduct is reprehensible, if not
sordid. Yet, I am of the view that perhaps the Supreme Court, but certainly not this court, is
the proper forum for the explosion called for. And at best, in the language of Megarry V.C., in
68 L.Q.R. 379 at p. 389, "legislation not litigation is the only satisfactory way of delimiting the
bounds of so complex a subject."

In view of this, I do not accede to the request that this court extend the principle of Kwan v.
Nyieni to chiefs. I would hold therefore that under the statute law as it is now, the minister is
the proper person to maintain the action for the recovery of the moneys paid to the co-
defendant and his vassals. On that ground the appeal succeeds.

Having held that the plaintiffs had no locus standi to bring the action, I do not think it
necessary to go into the other matters canvassed in this case, such as whether compensation
is revenue or capital or otherwise. I will only content myself in saying that section 7 (2) of



the Administration of Lands Act, 1962, refers to "Any moneys" without any distinction. Under
section 17 (2) of the same Act, "revenue" is defined as:

"includes all rents, dues, fees, royalties, revenues, levies, tributes and other payments,
whether in the nature of income or capital, from or in connection with lands subject to this
Act."

I would emphasise the words "other payments whether in the nature of income or capital." It
is difficult to deny that compensation paid to, or payable into a stool lands account is not
income to that account. Subsection (2) is so wide that, in my view it emphasises the use in
section 7 (2) of the words "Any moneys."

There is also the argument, which I think I should deal with, that the second defendant
received only ¢4,000 and therefore, i.e. the amount he ought to have been ordered to
refund. This argument is sound; but only sound to an extent. Commonsense demands that
a man should not be asked to refund more than he had got. But, what are the circumstances
of this case? The second defendant alone among the three defendants is literate. And yet it
would appear that, from the beginning he was hand in gloves with the co-defendant to obtain
moneys by methods which he knew or ought to have known, were not in accordance with the
law—at least which were fraudulent. He is one of the original conspirators. In my view he
shares a greater responsibility, certainly more than the two illiterate defendants who showed
their honesty when they realised that there was, at least, an element of fraud in the whole
transaction. Because of his active participation in the original design and in the whole of the
transaction, as for example the sharing of the "loot," I do not think that the amount “over-
paid” by him should be refunded to him. That amount should remain in court. It is contended
that the co-defendant admits having received all the moneys. Until all the moneys received
by him are paid into court, I would not order that the "over-payment" made by the second
defendant be refunded to him.

I would order, however, that the amounts of money paid into court should remain in the
custody of the court. There is no acquisition in law, strictly, for which compensation should
have been paid. The moneys shall remain in the custody of the court until the total sum
ordered to be paid into the court is paid. The order of the court below for the payment into
court of the compensation paid would therefore stand. On the payment into the registry of
the court, by the co-defendant, of the total amount of the compensation paid, the court shall
make an order for the "over-payment" by the second defendant to be refunded to him.

I have already stated that there was no acquisition in law for which compensation should have
been paid. Acquisition under the Administration of Lands Act, 1962, is a compulsory acquisition
of land. It is therefore essential that all the provisions of the law leading to the acquisition be
strictly observed—and according to the language of the Act. Therefore until a valid instrument
is made and published, as required by law, vesting the lands in the Republic for the public
interest, the compensation paid shall remain with the court. When the instrument is published
the amount of compensation paid into court shall then, upon the request of the Administrator
of Stool Lands, be paid into the appropriate stool land account. And I so order.

ARCHER 1.S.C.

I have had the opportunity of reading beforehand, the exhaustive judgment just delivered by
my brother Charles Crabbe ].S.C. and I agree with his reasoning and conclusions. However,
I wish to make a short contribution in view of certain novel propositions of law advocated by
learned counsel for the plaintiffs.

The settled law in this country is that an occupant of a stool, i.e. a chief, cannot be called
upon by his subjects to account during his reign as a chief. The advent of the Anglo-Saxon



system of jurisprudence into this country did not affect this principle of law. Since then no
court of law has entertained legal proceedings claiming an account from a reigning chief. The
reasons for this doctrine are founded on ancient customary concepts and principles which
cannot be down-trodden by ex cathedra statements from the courts, however obnoxious and
obsolete these concepts may now appear in the light of modern trends in thinking and changes
in social strata. The courts have always respected the doctrine in its pristine purity. Although
I have great admiration for the two learned judges in the High Court who thought the time
was ripe for this doctrine to be debunked, yet I think the learned judges, with respect, had
no jurisdiction, inherent, statutory or otherwise, to alter the existing customary law regarding
chieftaincy in Ghana—an institution which carries in its train an unadulterated concentration
of totems and taboos, prohibitions and prescriptions, consecrations and sanctities "which
passeth the understanding of the ordinary courts of law." It seems to me that the courts in
Ghana should keep clear off such incomprehensibles. In this respect, I have grave doubts as
to whether or not the Supreme Court as the highest appellate tribunal has constitutional power
to alter this law since article 177 (1) of the Constitution, 1979, guarantees the institution of
chieftaincy as established by customary law and usage. Even Parliament has no unfettered
powers in view of article 88 (3) of the Constitution, 1979, which provides that no bill affecting
the institution of chieftaincy shall be introduced in Parliament without prior reference to the
National House of Chiefs.

If there is to be any eminently desirable change in this aspect of customary law as regards
chieftaincy, then I think only the chiefs themselves through their own enlightenment, dignity
and reserve, with the welfare of their subjects at heart and in mind, can alter the law to be in
consonance with this age and the spirit of accountability as enshrined in the present
Constitution. Indeed, section 43 of the Chieftaincy Act, 1971 (Act 370), enables the chiefs
themselves to initiate proceedings (outside the court room) to alter customary law by
legislative instrument. The plaintiffs therefore have no legal right at customary law to call
upon the co-defendant to account either directly or indirectly by suing the original three
defendants.

Has any of the plaintiffs capacity according to customary law to sue in respect of stool
property? Each of them has no such capacity because only the occupant of the stool can sue
in respect of stool property. It was urged before us that we should extend the exceptions
adumbrated in the case of Kwan v. Nyieni [1959] G.L.R. 67, C.A. (a case dealing with family
property) to stool property. I do not think that family property with its incidents can be safely
equated with stool property. This court would therefore decline the invitation to extend the
exceptions in Kwan v. Nyieni (supra) to stool property.

It was submitted further that article 164 (1) of the Constitution, 1969, vested all stool lands
in the appropriate stools on behalf of, and in trust for the subjects of a stool. Accordingly,
the subjects of a stool became the beneficiaries of this constitutional trust, and by relying on
English common law, the beneficiaries were entitled to sue the trustee, that is the occupant
of the stool for an account. The answer to this submission is that article 164 (1) of the
Constitution, 1969, intended no such thing. The article merely declared what the customary
law has been for ages. If in fact before the Constitution, 1969, came into force, stool lands
were vested elsewhere, the article would have decreed that all stool lands shall "revest in the
appropriate stool." I do not therefore think that article 164 of the Constitution, 1969,
invalidated sections 7 and 17 of the Administration of Lands Act, 1962 (Act 123).

Who can now claim compensation moneys in respect of stool lands? In Owusu v. Manche of
Labadi (1933) 1 W.A.C.A. 278 it was held that only the occupant of the stool has the right to
claim compensation in respect of stool land. The basis for the claim no doubt stems from the
fact that the occupant of the stool has title to stool land. Thus he has an interest in the land
and as such he has the legal right to claim compensation for the acquisition of stool



land. However, as from 14th June 1962, when Act 123 came into force, this unrestricted right
to receive compensation moneys was fettered by section 17 of the Administration of Lands
Act, 1962, which imposed a statutory duty on the minister designated by the President to
manage all stool lands and to collect all moneys accruing from stool lands. The minister was
not vested with any title by Act 123. Title still vested in the occupant of the appropriate stool
until the President under section 7 (1) by executive instrument vested the land in himself in
trust for the stool. The Constitution, 1969, substituted the Lands Commission for the
minister. That substitution was the only or ostensible drastic alteration in the existing practice
and nothing more. Revenues from stool lands were not collected by the chiefs themselves
but by representatives of the Lands Commission which paid the moneys collected into the
appropriate stool land account for the particular stool. This practice has been retained by
article 190 of the Constitution, 1979. It becomes obvious from these various statutory
provisions that only the co-defendant as the occupant of the Kumawu stool, has the legal right
to put in a claim for the compensation. But as soon as his claim has been accepted, he is not
entitled to receive the money because statute provides that someone else, that is the Lands
Commission or the administrator of stool lands, should collect the money. It therefore follows
that the plaintiffs have no legal claim to the compensation moneys paid in the present case
and their claim should be dismissed.

My last point is how was the land acquired? All parties agree that the land is stool property. If
that is the case, then the State Lands Act, 1962 (Act 125), cannot be invoked by the
government to acquire the land because section 1 (1) of that Act clearly excepts land subject
to the Administration of Lands Act, 1962 (Act 123), from the operation of Act 125. In any
case, there is no evidence on record that Act 125 was applied in acquiring the land. There is
also no evidence that the President by virtue of section 7 of the Administration of Lands Act,
1962, ever vested the lands in question in him in trust for the Kumawu stool. It must also be
pointed out that the Wild Animals Preservation Act, 1961 (Act 43), and the regulations made
thereunder, do not make any provision for acquisition of land and for the payment of
compensation. Section 11 (1) of Act 43 merely enables the President to establish reserves
within which it shall be unlawful to hunt, capture, or kill any bird or other wild animal except
those which shall be specially exempted for protection.

The result in the present appeal is that compensation for land acquisition has been paid while
the legal estate has yet to be vested in the Republic. It seems to me, it would be improper
to allow the administrator of stool lands to collect the compensation money while the land has
not been vested in the Republic. I agree therefore the moneys should remain in court until
the Lands Commission has taken steps to vest the lands in the Republic. I also agree that in
view of the conduct of the second defendant, the amount paid by him into court under the
order of the court below should not be paid out to him until the co-defendant has paid all the
compensation moneys into court.

Subiject to these conditions, I would allow the appeal.

JUDGMENT OF MENSA BOISON J.A.

When is a trustee not a trustee? That is the question. It would appear its meaning and
incidence depends on the convenience of what the case law is in a particular context and
judicial views would seem to have no more relevance on the question than those of the man
in the street at Kejetia or on the Tata bus in Accra.

I have had the privilege beforehand of reading both the leading and the supporting judgments
now delivered respectively by my Lords Charles Crabbe and Archer J].S.C. I do not feel that I
can usefully say much more than that. I am entirely in agreement with the judgments and
their reasoning.



OWUSU AND OTHERS v. AGYEI AND OTHERS [1991] 2 GLR 493
SUPREME COURT, ACCRA

Sometime in 1971, the Government of Ghana was minded to acquire two parcels of land at
Digya and Kogyae in the Kumawu Traditional Area, for the purpose of establishing a national
park and a game reserve. Acquisition processes were set in train and the park and the reserve
respectively were acquired on 20th September 1971, and subsequently established. But the
modalities for the said acquisition have not gone unquestioned, and the circumstances
surrounding the lodgment of claims and the payments thereon have neither passed without
protest nor criticism. The protest which took the form of a legal suit mounted by some citizens
of Kumawu, as the plaintiffs representing the Oman of Kumawu, attempted to halt an illegality
perpetrated by the chiefs and traditional title holders of Kumawu in enriching themselves at
the expense of the state. The plaintiffs’ concern seems to have revolved round the illegality
that made the said chiefs beneficiaries in their personal right, of claims arising out of the
acquisition of the said lands, to the detriment of the oman itself. They consequently urged the
disgorgement of all payments made to the said chiefs; and a refund of the said moneys to the
stool’s coffers.

The initial success of the plaintiffs in the High Court: see Owusu v Agyei [1980] GLR 1 per
Roger Korsah J suffered a reverse at the Court of Appeal. The plaintiffs foundered mainly on
the attack
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on their representative capacity and the fundamental viability of the acquisition itself.

It seems to me that the issues provoking serious debate are within a very small compass.
They relate firstly, to the validity of the acquisition, and secondly, to the credentials of the
plaintiffs, ie whether they possessed the requisite representative capacity to sue. Lesser issues
like fraud and illegality would be discussed in the course of this judgment.

The record of this appeal is contained in four massive tomes distinguished only by extensively
indifferent typescript and the prolixity of matter not essential to the resolution of the dispute.
The first inquiry is to ascertain whether there was a viable acquisition of Digya and Kogyae
lands. There is no doubt that the enabling legislation for a valid acquisition was either under
the Administration of Lands Act, 1962 (Act 123) or the State Lands Act, 1962 (Act 125). Since
both could not be employed at the same time, it is necessary to restate the essential provisions
of these enactments to ascertain the appropriateness of choice. Section 7 of Act 123 is as
follows:

“7. (1) Where it appears to the President that it is in the public interest so to
do he may, by executive instrument, declare any Stool land to be vested in him in trust and
accordingly it shall be lawful for the President, on the publication of the instrument, to execute
any deed or do any act as trustee in respect of the land specified in the instrument.

(2) Any moneys accruing as a result of any deed executed or act done by
the President under subsection (1) shall be paid into the appropriate account for the purposes
of this Act.”

(The emphasis is mine.)
Section 1 (1) of Act 125 provides as follows:

“1. (1) Whenever it appears to the President in the public interest so to do, he
may, by executive instrument, declare any land specified in the instrument, other than land
subject to the Administration of Lands Act, 1962 (Act 123), to be land required in the public



interest; and accordingly on the making of the instrument it shall be lawful for any person,
acting in that behalf and subject to a month’s notice in writing to enter the land so declared
for any purpose incidental to the declaration so made.”

(The emphasis is mine.)

A cursory reading of the two Acts would suggest that the acquisition of undisputed land could
be readily accomplished by invoking Act 123, while Act 125 was more apposite where
contentious claims
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equiring the determination of ownership, among other things, arose. It would be noticed that
Act 125 excepts from its purview “land subject to the Administration of Lands Act, 1962 (Act
123).” This singular phraseology has generated diverse statutory interpretations. It is said that
by excluding Act 123 in the body of Act 125, the latter Act could not deal with stool lands. The
alternative contention is that the section only relieves the President from publishing an
executive instrument where the land is stool land within the meaning and intendment of Act
123.

The trial judge, Roger Korsah J, in a painstaking analysis of the two Acts and the evidence
before him, came to the conclusion that a proper acquisition had taken place. Had the
defendant-respondents not made initial claims to the lands at Digya and Kogyae as their
personal properties, the Lands Department might have proceeded under Act 123 to acquire
them as uncontroverted Kumawu stool lands. The said chiefs having perpetrated the illegality
could not be permitted to take advantage of their fraud.

The Court of Appeal while not condoning fraud, thought differently. It felt that no viable
acquisition of the two parcels of land had taken place. The court held that the modalities for
a proper acquisition under Act 123 had not been performed. Act 125, according to the court,
was completely ruled out since the subject of acquisition was stool land. Again, the instrument
giving legal sanctity to the acquisition was the WildLife Reserves Regulations, 1971 (LI 710)
which was made under a power conferred not by Act 123 or Act 125 but by the Wild Animals
Preservation Act, 1961 (Act 43).To the court, then, there should have been the strictest
compliance with the requirements of Act 123 or Act 125. The court held that:

“No instrument for the acquisition of the land was, in fact made, as required by the provisions
of section 7 of Act 123. Nor was one made under the provisions of section 1 of Act 125. The
relevant provisions of the law had not been complied with. There is no acquisition, in law, for
which compensation could have been paid.”

Under Act 123, the management of stool lands was placed under the control of a minister
(now Lands Commission) who by section 17(1) and (2) was empowered to collect all revenues
from stool lands and initiate actions to accomplish this end. On the basis that where an Act
prescribes the modalities for its operation, no other avenue is available for obtaining the same
end, the Court of Appeal, per Charles Crabbe JA (as he then was) held:
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“Under the statute law, as it now is, the minister is the proper person to maintain the action
for the recovery of the moneys paid to the co-defendant-appellant and his vassals.”

In effect, if the minister did not exercise the statutory duty imposed on him of gathering all
revenue due to the stool from whatever source - including capital gains - no one else could
do so.

This interpretation dealt a death blow to the plaintiffs’ capacity to represent the oman, as the
plaintiffs’ stance suffered from the fatal defect of usurping ministerial functions.

With respect, and with deference to the Court of Appeal, I do not share their enthusiasm to
dismiss the plaintiffs’ case on the grounds that the acquisition of Digya and Kogyae failed from
procedural incompetence, or that the plaintiffs lacked capacity to sue. The paramount
objective of the acquisition of the said parcels of land was to transform them into a strict
nature reserve and a national park respectively. On the ground this objective was largely
achieved with a physical transformation of the two parcels of land despite any shortcomings



that bedevilled the exercise of acquisition en route. Moreover, the government for its part has
substantially honoured its obligations by paying compensation after claims had been lodged
in due compliance with LI 710. That the claims were irregularly made or that the sums fell
into wrong hands, are different issues altogether which should not becloud the validity of the
acquisition.

It is said that there is no principle of justice, convenience or logic which should permit
procedural law to encroach upon substantive rights: see Dicey and Morris, Conflict of Laws
(8th ed), p 883. That statement is supported by equally potent expressions of legal
presumptions. For instance the maxim, “that which ought to have been done, is presumed to
have been done”: see its illustration in Engineering Industry Training Board v Samuel Talbot
[1969] 1 All ER 480 at 482, CA per Denning LJ (as he then was): . . . we no longer construe
[Acts of Parliament] according to their literal meaning. We construe them according to their
object and intent [omnia praesumuntur rite esse acta].” The principle is restated in our own
Evidence Decree, 1975 (NRCD 323), s 37(1): “It is presumed that official duty has been
regularly performed.”

The question whether provisions in a statute are directory or mandatory is generally resolved
by examining the known objectives of the statute. The court will not permit the mischief of
splitting hairs on the true construction of a statute to undo accomplished objectives of the
statute. Thus was it held in Montreal Street Railway Co v Normandin [1917] AC 170 at 175,
PC:
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“When the provisions of a statute relate to the performance of a public duty and the case is
such that to hold null and void acts done in neglect of this duty would work serious general
inconvenience, or injustice to persons who have no control over those entrusted with the duty,
and at the same time would not promote the main object of the Legislature, it has been the
practice to hold such provisions to be directory only, the neglect of them, though punishable,
not affecting the validity of the acts done.”

(The emphasis is mine.)

It seems to me also clear that the Court of Appeal somehow overlooked the amendment to
section 1 of Act 125 by the State Lands Act, 1962 (Amendment) Decree, 1968 (NLCD
234).That amendment states:

“Provided that where the National Liberation Council is satisfied that special circumstances
exist by reason of which it appears to the Council to be expedient that any particular land
which is subject to the Administration of Lands Act, 1962 (Act 123) should be declared under
this subsection to be land required in the public interest, the Council may by writing declare
that it is so satisfied and thereupon it shall be lawful for the said land to be declared under
this subsection to be land required in the public interest and the Administration of Lands Act,
1962 shall not apply to any such land in respect of which an executive instrument has been
made in accordance with this subsection.”

(The emphasis is mine.)

It will be noted that in NLCD 234 as also in Acts 123 and 125 the permissive “may” has been
employed in relation to the President’s discretionary powers of publication or declaration of a
necessary public acquisition or utility. In the instant case, the President did declare and publish
the government’s intention, but by a legislative instrument, ie LI 710, rather than an executive
one. If my reading and understanding are not faulty, the legislative instrument became a
permissive alternative to an executive expression which could by presidential discretion have
remained silent and unpublished.

The criticism of LI 710 by the Court of Appeal, consequently does not appeal to me even if
that legislation came under the aegis of Act 43. The observations on the presumptions of
regularity and the ambit of discretionary powers which negate any strict application of
mandatoriness are more potent arguments for conferring viability. Indeed, the wide
discretionary powers conferred on the President
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by Acts 123 and 125 to do any act for the furtherance and legitimisation of an acquisition,
seems, with respect, to have been missed. Accordingly, I find legal validation of the acquisition
from statute law, ie the amendment to Act 125 by NLCD 234, by statutory presumption, as
also by case law. In my view, the factum of acquisition of the Kumawu lands, Digya and
Kogyae, cannot be assailed with any degree of success.

The Court of Appeal overturned the decision of the High Court also on another ground, namely
a disabling incapacity in the plaintiffs to launch their claim. The court felt they had no locus
standi and could not urge the ground of necessity to clothe them with capacity, under the
exceptions in Kwan v Nyieni [1959] GLR 67, CA. It was the court’s view that such an extension
could only be by judicial fiat, ie by legislation. Moreover, since under section 17 of Act 123 the
management of stool lands was assigned to a minister, it was only the minister who had
authority to bring an action concerning revenue from stool lands. It was the court’s view that
such revenue would be held in trust by the minister for the stool and since the minister
performed his duties as a public rather than a private trustee, it was only the Attorney-General
who could enforce the trust, or permit a relator action.

Turning first to the principle as set out in the headnote in Kwan v Nyieni (supra) at 68-69, the
following are the criteria for its application:

“(1) as a general rule the head of a family, as representative of the family, is the
proper person to institute a suit for recovery of family land;

(2) to this general rule there are exceptions in certain special circumstances, such
as:

(i) where family property is in danger of being lost to the family, and it is shown
that the head, either out of personal interest or otherwise, will not make a move to save or
preserve it; or

(i) where, owing to a division in the family, the head and some of the principal
members will not take any steps; or

(i)  where the head and the principal members are deliberately disposing of the
family property in their personal interest, to the detriment of the family as a whole.

In any such special circumstances the Courts will entertain an action by any member of the
family, either upon proof that he has been authorised by other members of the family to sue,
or
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upon proof of necessity, provided that the Court is satisfied that the action is instituted in
order to preserve the family character of the property.”

The principle is not confined to land. It is applied where the assets of a family are being
dissipated and the inactivity of the head of family has provoked an extreme exigency calling
for unusual measures to redress the wrong. Nor is it confined to monetary assets. A dignity
or status that is being sullied to the detriment of the family as a whole, because those
entrusted with authority to curb the wrong lack the enthusiasm to do so, may be appropriately
dealt with by those family members more conscious of the evil and possessing the necessary
will to abate it. Thus in Sarkodee I v Boateng II [1977] 2 GLR 343, CA (full bench) the majority
opinion while restating the principle that a single kingmaker could not file destoolment
charges, still held, as stated in the headnote at 344, that where it was uncontroverted that
the essential prior consultations had taken place:

“but that the majority of the kingmakers had unreasonably withheld their support or that they
had been actuated by oblique motives, the single kingmaker must be deemed to have satisfied
the requirements of the customary law as to acquire the right to commence proceedings under
section 33 of the Chieftaincy Act, 1971 (Act 370).”

The cases seem to illustrate the commonsense view of the customary law. Where those
clothed with authority to protect family interests fail to do so, and as it were, form an unholy
alliance or conspiracy to damage the interests of the family, an urgent situation must be



deemed to have arisen allowing for a relaxation of rules and permitting more responsible
members of the family to protect the endangered family interests.

I find in this appeal that the three exceptions to the Kwan v Nyieni (supra) rule may fruitfully
be pressed into service to clothe the plaintiffs with capacity. The respondents who should
have protected Kumawu stool revenue, formed an unholy alliance to enrich themselves at the
expense of the state. Their conduct, amounting to fraud, disabled them from performing their
duty in preserving Kumawu stool revenue. It could hardly be expected that they would take
steps of their own volition to refund moneys they had illegally appropriated or rather
misappropriated. A more apposite example of the application of the exceptions to the Kwan v
Nyieni (supra) principle would be hard to find. In my view, the categories of the
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application of the exceptions have yet to be exhausted. They may never close.

It seems to me also that the provisions of Act 123 transform moneys arising from the
acquisition of stool lands into a trust fund. Section 7(2) of Act 123 requires moneys accruing
from the President’s act of vesting stool land in himself upon trust “to be paid into the
appropriate account.” It follows that whoever holds such trust funds can be proceeded against
to disgorge the sums for payment into the “appropriate account.”

Trust funds can be followed and retrieved wherever they are illegally diverted under the
equitable doctrine of following or tracing trust property. I am yet to learn that barricades can
be legally erected to sustain rank or status, while subverting and undermining this trust
principle.

The co-defendant-respondent makes no secret that he has retained and applied the trust fund
for purposes of his own and in defiance of statutory directions. He has failed to deposit the
sum in the appropriate account as ordained by law. He can receive no protection for his illegal
conduct by relying on the traditional immunity from accountability. That principle cannot be
urged as a cloak for fraud.

Since it is a statutory imperative that moneys from stool land acquisition should be lodged in
a designated fund, it would be improper for this court to overlook a defalcation that illegally
subverts this rule. The principle of non-accountability cannot be projected above statutory
requirements to afford a viable protective umbrella.

Above all, the co-defendant-respondent entered the fray not as a chief, but in a private
personal capacity. The dichotomy is useful, since it insulates the stool while at the same time
permitting the money to be traced to him and recovered without any breach of constitutional
proprieties.

In my view, the traditional rule of not proceeding against a reigning head on issues of
accounting has not been violated. An issue of accounts imports some legitimacy in the use of
part of a sum demanded, albeit in questionable proportions. The claim for accounts then seeks
to straighten out the books and set the record of legitimate income against legitimate
expenditure on an unimpeachable basis. That is not the issue in this case. Here, it is the
recovery of an entire sum which the law requires to be lodged in an “appropriate account.”
But if the circumstances may be construed as affording an example of such a violation, then
it is, in my view, sanctioned under the authority of Act 123 and the legally permissible quest
to restore trust funds where they belong.

Another hurdle upon which the plaintiffs stumbled in the Court of Appeal related to their locus
of representing the oman. Banahene
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v Hima [1963] 1 GLR 323 defines oman in a legal constitutional context. It also explains Order
16, r 9 of the High Court (Civil Procedure) Rules, 1954 (LN 140A) which deals with
representation. Three ingredients of common interest, common grievance and common
benefit must be abundantly present to validate a representation of the oman. In the Hima
case (supra), the representation was only of farmers who were pursuing a peculiar interest,
namely a breach of contract relating to felled timber trees. In the present case, however, it is



the citizens of the town who have a fundamental, traditional role to play in constitutional
issues of the state, and who by virtue of their citizenship have a stake in all moneys payable
on the acquisition of stool land and its proper utilization, who have issued out a writ.
In the special situation where the natural rulers have disqualified themselves by permitting
fraud to stain their hands, it is only the plaintiffs who are the remaining entity capable of
championing the rights of the state. I find the tests of representation in this regard amply
satisfied.
Finally, there is the issue of section 17 of Act 123. Is the minister or the Lands Commission
the sole vehicle for pursuing revenue claims in respect of stool lands? The question has only
to be formulated to provoke an answer in the negative. There are often contested claims
between various stools. How does the minister or the Lands Commission achieve the split
entities necessary to deal dispassionately with competing claims of various stools?
In my view, section 17 of Act 123 seeks to regulate and promote the orderly management of
stool revenues. It does not encroach on inalienable rights of stools to their title to land. I differ
from those who think title to stool properties has been effectively sequestrated by legislation.
Section 17 only maps out revenue administration but does not edge out rights appertaining
to ownership of stool lands. It should not be forgotten that NLCD 234 erodes the force of Act
123 by making that latter Act inapplicable in certain acquisitions, and consequently abating
the force of section 17.
In the result, I see no warrant for disturbing the judgment of the High Court. I shall restore
the decision of Roger Korsah J and allow the appeal.
OKWAN AND OTHERS v. AMANKWA II [1991] 1 GLR 123-135
COURT OF APPEAL, ACCRA
30 JANUARY 1981
APALOO C.J., CRABBE 1.S.C. AND WIREDU J.A.
EDWARD WIREDU J.A.
The parties to this suit are all members of the same family, namely the Kona family of Barko
near Breman-Asikuma in the Central Region. The plaintiff is the odikro of Barko village. On
the writ of summons issued , he is described as “the chief of Barko and of the Kona family of
Barko”. The first defendant is the head of the said family whilst the second and the third
defendants are on the pleadings described as members of the family.

The facts before the court show that this family owns lands in the Ajumako Traditional Area
on portions of which are abusa farm tenants. The facts further show that these tenant farmers
obtained their grants from the family and that members of this family are the exclusive
beneficiaries of rents collected from the tenants including the felling of palm trees on the
lands.

According to the plaintiff it had been the established practice in the family for the occupant of
the family stool to take charge and manage the said family lands and that all rents accruing
from the tenant farmers are collected on his authority and later distributed in accordance with
established practice in the family.

The defendants deny the plaintiff's claim to be the custodian of the family lands. The first
defendant contends that as the head of the family he is by custom the custodian of all the
family lands. The defendants in their statement of defence do not deny (a) that the lands in
question are the private family lands of members of the Barko Kona family, (b) that members
of the family are the exclusive beneficiaries of rents collected from stranger farm tenants
working on portions of the family land granted them on abusa basis and (c) the proportions
in which rents collected from tenant farmers working on the lands are shared as pleaded by
the plaintiff. The only area of difference between the parties as to the sharing of rents is who
takes and keeps the share of the family stool.



It is thus clear from the pleadings that the main issues joined between the parties at this
stage of their pleadings are:

(a) Who controls and manages the Barko Kona family lands? Is it the plaintiff as the occupant
of the family stool and therefore the chief of the family or the first defendant as head of the
family?

(b) Who keeps the one-third portion of proceeds from the family lands which goes to the
family stool?

On or about 27 November 1979, on the application of the plaintiff, Osei-Hwere J, as he then
was, granted an interim injunction restraining the parties from collecting rents from the abusa
tenants farming on the family lands. The registrar of the court was appointed receiver and
manager to take over the collection of the rents.

A statement in the ruling on the application for the appointment of a receiver and manager
that the lands on which the abusa tenants were farming "are family stool lands" provoked an
amendment to the statement of defence as follows:

"(30A) The defendants will contend further and in the alternative that if the land of the Barko
Kona family is stool land then the plaintiff’s action contravenes section 17 of the Administration
of Lands Act, 1962 (Act 123) and further that this court has no jurisdiction to entertain the
plaintiff’s suit.

This amendment was settled as an issue on summons for directions and was set down at the
hearing of the summons for legal arguments under Order 25, r. 2 of the High Court (Civil
Procedure) Rules, 1954 (L.N. 140A).

After hearing arguments from counsel on the above issue and after a careful examination of
the case law on the matter the learned High Court judge (Okunnor J.) in what appears to me
a well considered ruling, overruled the objection holding that the plaintiff's action related to a
private family stool land and was therefore not caught by section 17 of the Administration of
Lands Act, 1962 (Act 123) and was therefore maintainable.

It is from this ruling dismissing the objection to the plaintiff’s capacity that the present appeal
has been brought on three main grounds as follows:

On the issue whether Act 123 recognises a distinction between oman stool lands on the one
hand and private family stool lands on the other hand, there is a considerable body of case
law on the matter. A recognition of this distinction by the court is evidenced by cases like
Asuon v. Faya (supra) and Republic v. Assuah; Ex parte Blewey (supra). A careful reading of
the judgments in these cases reveal that in deciding whether the lands which formed the
subject-matter of a dispute were stool lands within the true intendment of Act 123 the court
have always gone to great lengths to consider whether the lands involved were oman stool
lands or private family stool lands and have come to conclusions one way or the other after
deciding the status of the land involved.

The courts have always excluded private family stool lands from the operation of Act 123. The
rationale underlying the view taken by the courts is not far to find. The main purpose for
enacting Act 123 was to streamline the administration and revenue collection of "oman" or
public stool lands to be used for maintaining the stool and the development of the areas where
such stool lands are situate. In this regard it is such lands as are in common use by the
subjects of the area that will be within the contemplation of the legislature for achieving that
purpose. The objective envisaged did not stretch to cover private family lands the enjoyment
and control of which are the exclusive rights of members of the family concerned. "Family"
in this context is used in the narrow acceptation of the word. Were it otherwise, the burden
on the Administrator of Stool Lands would be very heavy and his duties will be impossible to
perform. The fallacy in any other interpretation than the above will be that whenever an
individual owning land died intestate his land which should devolve on his family would
become a stool land within the language of Act 123. Finally, were it not so then section 17



(1) of Act 123 will be otiose since all lands in Ghana will be taken as stool lands within the
language of Act 123.

The only new point taken before us by Mr. Mercer was his submission on the definition of
stool land as contained in article 213 of the Constitution, 1979 which reads:

"stool land" includes any land or interest in, or right over, any land controlled by a stool, the
head of a particular community or a family for the benefit of subjects of that stool or the
members of that community or family; ‘stool” includes a skin and the person or body of persons
having control over skin or family land."

The above definition governs the provisions of article 190 of the Constitution, 1979 which
deals with stool lands. I would under normal circumstances have ignored that definition. For
the general rule of interpretation is that where an enactment has clearly defined particular
words in its interpretation section it is uncalled for and most unnecessary to look elsewhere
for the meaning of those words. Since the objection taken by the defendants was based on
the provisions of Act 123 I would have limited them to the definition of "stool land" as given
in that Act but for the fact that the Constitution, 1979 is the supreme law of the land and that
all enactments must be brought within its provisions to avoid inconsistencies. Both article 190
and Act 123 deal with administration of stool lands. It is necessary therefore to see that the
provisions of the latter do not conflict with the former.

Article 190(2)(a) of the Constitution, 1979 imposes on the Administrator of Stool Lands the
duty of collecting rents, revenues, etc accruing from stool lands in place of the Minister
responsible for Lands as provided by section 17 of Act 123. The beneficiaries specified under
clause (5) of article 190 provide a clue as to the nature of the land envisaged under the
provisions of the article. The imposition of the duty of collecting rents from stool lands on the
Administrator of Stool Lands by the present Constitution demands that the defendants'
amendment would need a further amendment by substituting the Administrator of Stool Lands
in place of the minister. Article 190(5) reads as follows:

"(5) There shall be paid out of the stool lands account,

(a) to the stool, through the traditional authority, for the maintenance of the stool in keeping
with its status,

(b) to the traditional authority, and

(c) to the councils established pursuant to article 182 of this Constitution, within whose area
of authority are situate the stool lands concerned such moneys and in such proportions as
may be determined by the Lands Commission."

It is clear from the above provision of article 190 that private family lands are not intended to
provide the funds for the maintenance of institutions which are of a public nature as specified
under it.

Section 31 of Act 123 defines stool land as follows:

"'Stool land' includes land controlled by any person for the benefit of the subjects or members
of a Stool clan, company or community, as the case may be and all land in the Upper and
Northern Regions other than land vested in the President and accordingly ‘Stool’ means the
person exercising such control.”

It does not mention "family land," but contains “stool, clan.” The definition under article 213
of the Constitution mentions "family land,” and not “clan.” Clan ordinarily means larger
family. I am of the view that to interpret “family land” in the narrow acceptation of that word
as the true meaning of that word within the language of article 190 would produce a palpable
injustice.

When the provisions of article 190 are read together with provisions of Act 123, the true intent
of the enactments will be defeated by giving a narrow interpretation to “family land” as



contained in article 213 (1) of the Constitution, 1979. The public status or nature of the
property sought to be administered in the interest of the general community would be made
applicable to such family land and that would arbitrarily deprive individual families of control
and management of their lands, a situation which is not envisaged under the Constitution,
1979. In my view, it would be a case of injustice to resort to their family lands. Where a
word is capable of two interpretations one producing an injustice and the other conducive to
a just result, the courts have held on to the interpretation that does not produce injustice. In
the case of R. v. Tonbridge Overseers (1884) 13 Q.B.D. 339 at 342, C.A. Brett M.R. said:
"If an enactment is such that by reading it in its ordinary sense you produce a palpable
injustice, whereas by reading it in a sense which it can bear, although not exactly its
ordinary sense it will produce no injustice, then I admit one must always assume that the
legislature intended that it should be so read as to produce no injustice”.
Again in the case of Barlow v. Ross (1890) 24 Q.B.D. 381, C.A. Lord Esher M.R. in the course
of delivering his judgment said at 389:
"But it is a familiar rule of construction that, although the Courts are prima facie bound to
read the words of an Act according to their ordinary meaning in the language, if there are
other circumstances which show that the words must have been used by the legislature in a
sense larger than their ordinary meaning, the Court is bound to read them in that sense."
I am of the view that "family land" as referred to in article 213 (1) of the Constitution, 1979
must be interpreted in its broadest sense to connote the public nature of the subject-matter
or to the same genus as the specific words which precede it, i.e. "community land" and "stool
lands" commonly enjoyed by all subjects of the stool. Family as used here connotes a wider
clan.
The facts of this case show that the land the subject-matter of dispute in this appeal is a
private family property of the parties and it will be unjust to construe "family land" contained
in article 213 of the Constitution, 1979 in its narrowest sense to deprive the family of its
control and management. Being a private family stool land it is not a stool land within the
language of either the Constitution, 1979, art 213(1) or Act 123, s. 31.

I am of the view therefore that the ruling appealed from is sound and unimpeachable, and
ought to be affirmed. The appeal fails and I accordingly dismiss it. APALOO C.J.

I also think the ruling appealed from was right and ought to be affirmed. Had the complaint
against the ruling been founded only on the fact that the occupant of a family stool is bereft
of capacity from maintaining an action to enforce his rights to the revenue or other income
from the land by the provisions of section 17 of the Administration of Lands Act, 1962 (Act
123), I would have contented myself with merely dismissing the appeal and adopting the
learned judge's reasoning. It seems to me basically sound.

But before us, a further ground was found to impeach his conclusion. It is article 213(1) of
the Constitution, 1979 which gives some definition of "stool land." There is clearly in customary
law jurisprudence, a distinction between stool lands properly so-called and family lands. Lands
owned by the stool family belong to this latter category.

The problem posed by this case is to consider whether the present Constitution, 1979 has
done away with the distinction between stool lands and family lands by the somewhat wide
definition it gave to stool land by clause (1) of article 213. The Constitution, 1979 dealt
broadly with two types of lands, namely "public lands" which by definition are government
lands and secondly, "stool lands." Clause (1) of article 190 provides that the latter "shall vest
in the appropriate [p.134] stool on behalf of and in trust for the subjects of the stool."

While in either case title to these lands vested in the government or stools as the case may
be, the Constitution, 1979 sought to vest their management and control in one case in a Lands



Commission and in the other case an Administrator of Stool Lands. The object seems to
secure their efficient management.

It seems clear the Constitution, 1979 has no truck with family lands. It did not seek to regulate
their enjoyment and made no provision for their management. The right to manage, control
and alienate property is an inseparable incident of ownership. Family lands in this sense being
private property are protected against expropriation without compensation by article 24 of the
Constitution, 1979. Public and stool lands are in fact trust properties held in one case, for all
the people of Ghana and in the other case, for all the subjects of a stool. One can therefore
see the rationale in the statutory regulation of their alienation and enjoyment. It is difficult
to think of one for family lands.

It is against this background that one must consider the definition of stool land in clause (1)
of article 213. It says:

"Stool land includes any land or interest or right over any land controlled by a stool, the head
of a particular community or a family for the benefit of the subjects of that stool or members
of that community or family."

Unlike stool lands which enure for the beneficial enjoyment of all the subjects of a stool, family
lands are exclusively enjoyed by the members of a family and as I said, are in their truest
sense, private properties. Should such properties now be deemed stool lands and subject to
the statutory regulation and controls imposed on stool and public lands? It is hard to think
that the makers of our Constitution, 1979 sought to convert family lands into stool lands by
mere definition with such far-reaching consequences.

I have looked in vain at the proposals placed before the 1979 Constitutional Commission for
any material on which it could have taken such a decision. The significant difference between
a stool land and a family land was nowhere adverted to. Contrariwise, the 1968 Constitution
Commission showed itself alive to this difference. It said at 193, para. 712 of its Memorandum
on the Proposals for a Constitution for Ghana, 1968.

“712. In making these proposals we have taken into consideration the fact that certain lands
are designated as stool lands which in fact are not stool lands but family property which have
come to be associated with a particular stool through a member of the family becoming the
occupant of the Stool and using such property in the interests of the Stool. It may be argued
that once family land has been used for the benefit of the subjects of a Stool it tends to
become stool land. There is the other argument that as long as the members of the family
concerned are keen on keeping family property away from the Stool the danger of such family
property becoming stool land will be minimal indeed . . .”

The Constitution, 1979 then provided by clause (1) of article 172, a definition of stool land
which omits any reference to family land. The 1979 Constitutional Commission adopted, in
the main, the provisions on lands in the Constitution, 1979. It said expressly in paragraph 274
of its proposals, that it was doing so and made changes only in three areas which are not
relevant for present purposes. It saw no reason to equate family lands with stool lands and I
accordingly agree that to interpret article 213 (1) in @ manner which suggests that family
lands are conterminous with stool lands with the same legal consequences, would produce a
plainly unjust result. It so ill-fits the scheme of things that it cannot be the true intention of
the makers of the Constitution."

The only way to interpret "any land controlled by the head of a family for the benefit of the
members of that family" as used in article 213(1) to conform with the law, established usage
and avoid an injustice, is to give it the same meaning as "land held by the head of a community
for the benefit of members of that community."



I appreciate that this interpretation makes the special mention of "family land" in the definition
of stool land otiose and from that point of view, unsatisfactory, but it is a more satisfactory
course than to impute to the Constitution makers an intention to convert, by mere definition
and without more, all family lands into stool lands.

In the result, I agree with the trial court that the plaintiff's family lands are not stool lands
and are not affected by section 17(1) and (2) Act 123, and that the result of this case is not
affected by the definition of stool land contained in article 213 of the Constitution, 1979.

I also think this appeal fails and ought to be dismissed.

JUDGMENT OF CHARLES CRABBE 1.S.C.

REPUBLIC v. SAFFOUR II [1980] GLR 193-206
HIGH COURT, CAPE COAST
23 JANUARY 1979
OKUNOR 1.
The respondent, then accused, was, in the judgment,of the circuit court acquitted and
discharged on four counts of "unlawful receipt of stool land revenue" contrary to sections 17
(1) and 27 of the Administration of Lands Act, 1962 (Act 123).

The prosecution had alleged that on diverse dates in 1975, the respondent , the chief of Assin
Bereku, had collected various sums of money from persons to whom he granted portions of
Assin Bereku stool lands for farming and that such moneys were "revenue" as contemplated
by the Act, and collectable only by the minister; receiving the moneys therefore without the
authority of the minister amounted to an offence for which the court was requested to convict
the appellant. This request the learned trial judge refused to accede to; after examining the
evidence and the law on the matter he came to the conclusion that "there was no offence
committed by the accused for which he could be lawfully convicted."

It is against this decision that the Republic has appealed to this court. Two original grounds
of appeal were filed on 30 August, i.e. one day after the aforesaid judgment was
delivered. They read:

"(1) That the learned circuit judge was wrong in holding that the moneys collected by the
accused were 'customary drink' moneys and not 'revenue' as defined in section 17 (2) of the
Administration of Lands Act, 1962 (Act 123).

(2) That having regard to the provisions of section 17 (2) of Act 123, the learned circuit judge
was wrong in holding that the prosecution has a duty to prove that the moneys collected by
the accused were not 'customary drink' moneys."

I think that the crux of the matter, as indeed the learned trial judge stated in his judgment,
is whether or not the moneys collected by the appellant amounted to "revenue" from stool
lands, having regard to the definition of "revenue" stated in section 17 (2) of the Act. That
definition reads:

"(2) Revenue for the purposes of this Act includes all rents, dues, fees, royalties, revenues,
levies, tributes and other payments, whether in the nature of income or capital, from or in
connection with lands subject to this Act."

It is the contention of the prosecution that that definition is wide enough to include the moneys
collected by the accused whilst it was argued on behalf of the accused that the moneys were
mere "drinks" and not the type of revenue collectable by the minister.

A close study of section 17 shows that a transaction which contravenes that section would be
a transaction to which the minister is not a party and which has the effect of denying the
minister the right to receive moneys he is entitled to, or which purports to give a good
discharge for any liability in respect of such moneys, or one in which any person exercises
either of those specific rights concurrently with the minister. The converse of this must be
true, i.e. any transaction which leaves the minister free to exercise his specific rights under



the section unchallenged and unimpeded cannot amount to an offence under the section, no
matter what other pecuniary benefits it brings to third parties, i.e. there must be either
complete usurpation or at least, concurrent exercise, of the specific rights reserved to the
minister.

In developing his argument that the moneys collected by the appellant amounted to
"revenue," the learned senior state attorney addressed the trial court thus:
"Perhaps it will be appropriate at this stage to consider whether the moneys which the
accused collected were 'drinks." Your honour may wish to take judicial notice of the
practice among chiefs to ask for 'drinks.' If a chief wants a 'drink,' he says so in clear,
unmistakable terms. Yet all the persons to whom the accused carved out portions of Assin
Bereku stool lands said that what they gave to the accused was not 'drinks,' but payments
in connection with the lands given to them. These witnesses are simple folks who should
know the difference between 'drinks' and other payments, and yet they were positive that
what they paid was not 'drinks." I also wish to invite your honour to consider the fact that
the accused issued receipts for the payments made by them. Your honour may wish to
take judicial notice of the fact that chiefs do not as a rule, issue receipts for 'drinks' which
they ask for in connection with land. 'Drinks' are normally small amounts taken before
the land is inspected; receipts are not issued for drinks as in respect of other payments
for which formal receipts are issued. If the accused intended to collect 'drinks," he would
have made it known to the first, second and third prosecution witnesses that what he
was asking them was 'drink' money. The evidence indicates that he asked for initial
payment for the lands which he gave out—the rest of the payments to be made on the
maturity of the abusa tenancy. In my view, the whole purport of the Act would be
frustrated if persons who have no authority to collect stool land revenue are allowed to
escape the law by merely describing valuable sums received by them as 'drinks." This is
the reason why, the definition of 'revenue' under section 17 is made to cover even such
payments as 'drinks' provided that they are in connection with land. . .”
It is not clear to me whether the great pains taken by the learned senior state attorney to
distinguish between "drinks" and "other payments in connection with land" and to establish
that what was paid was not "drinks" (which is evident in the early portions of the extract) is
meant to mean that "drinks" are allowed under section 17, but "other payments" are not or
whether, as the last sentence clearly indicates, all payments including drinks received "in
connection with land" are illegal unless made to the minister. If the latter is the case for the
prosecution, then section 17 would have the most absurd effects: it would mean that even
the traditional bottle of schnapps plus three guineas offered to the chief in connection with
the acquisition of land could land the chief in the criminal courts; it could also mean that the
little fee paid to the chief's little nephews who, with cutlasses in the right hand and little
stalves in the left, hack a boundary in the thick forest for the prospective grantee would make
the recipients liable to the risk of being arraigned before the criminal courts for receiving illegal
payments.

If the former is the prosecution's case, it is my view that the criteria by which "drinks" are
sought to be distinguished from “other payments" are so narrow as to make them unsafe and
inconclusive. If it is accepted that "drinks" are only the customary mode of saying "Thank
you" to a benefactor, or of acknowledging an offer, then it should not be too difficult to
appreciate a proposition that the size of drinks will bear some relationship with the size or
value or quantum of the object for which thanks are being offered or the offer of which, is
being acknowledged. Consequently, a general proposition that "drinks" are as a rule "small"
could be misleading. The object in connection with which the accused received the moneys
in each case in the present case is land for cocoa farming. Such land is, if I may use a
metaphor, a gold mine.



As to whether or not payments cannot be "drinks" only because they are covered by receipts,
I agree entirely with the opinion expressed by the learned trial judge on the matter. He said:
"The learned senior state attorney submitted that the fact that the accused issued receipts
shows that the moneys could not be customary drink. I respectfully disagree with that
submission. . . I see nothing wrong (I could say I see nothing strange) with a receipt being
issued to evidence the cash payment of customary drink."
At the hearing of this appeal before me, however, the learned senior state attorney stressed
another aspect of the evidential value of the receipts. He made the point that it was not so
much the fact that receipts were issued which made the payments illegal as the inscription on
the receipts. The receipts speak for themselves, he submitted. All the receipts bore the
following inscription "Received with thanks from (name of payer) the sum of (amount) being
released a land for abusa basic." I do agree with the learned senior state attorney that the
receipts speak for themselves. I shall return to this point later in this judgment.
It was also part of the case for the prosecution that the grantees who paid the moneys were
simple rural folks who should know the difference between "drinks" and "other payments" and
they all said what they paid was not "drinks."

This submission seems to suggest that whether or not the moneys paid were "drinks" or "other
payments" was a matter for evidence. This is misleading. Lindley L.]J. said in the case of
Chatenay v. Brazilian Submarine Telegraph Co. [1891] 1 Q.B. 79 at p. 85, C.A.:

"The expression 'construction,' as applied to a document, at all events as used by English
lawyers, includes two things: first, the meaning of the words; and, secondly, their legal effect,
or the effect which is to be given to them. The meaning of the words I take to be a question
of fact in all cases, whether we are dealing with a poem or a legal document. The effect of
the words is a question of law."

(The emphasis is mine.) The ascertainment of the scope of the expression "other payments"
in section 17 (2) need a little more effort than the evidence of simple rural folks can provide.
Now to a close look at the definition of "revenue," as contained in section 17 (2): It is the
case for the prosecution that the words “and other payments, whether in the nature of income
or capital, from or in connection with lands subject to this Act" which appear in the definition
are so wide and so general as to accommodate and include the moneys collected by the
accused. I must say, straightaway, that this submission is only half the battle won. When
such general and rather sweeping expressions as have been used in the definition under
discussion stand by themselves they carry their full complement of meaning and effect; but
when, as in the present case, they follow a series of specific and particular words, such general
words shed a good measure of their popular meaning, and only bear that portion of it which
would make them consistent with the specific words to which they are appended. This is the
rule of construction popularly referred to as the ejusdem generis rule. Maxwell on
Interpretation of Statutes (12th ed.) explains the operation of this rule of construction at pp.
297-298:

"In the abstract, general words, like all others, receive their full and natural meaning, and the
courts will not impose on them limitations not called for by the sense or objects of the
enactment ...

But the general word which follows particular and specific words of the same nature as itself
takes its meaning from them and is presumed to be restricted to the same genus as those
words ... In other words, the general expression is to be read as comprehending only things
of the same kind as that designated by the preceding particular expressions, unless there is
something to show that a wider sense was intended ... as where there is a provision specifically
excepting certain classes clearly not within the suggested genus."

Thus there is this limiting rule of construction applicable when there is a particular description
of objects, sufficient to identify what was intended, followed by some general or omnibus



description. The latter description will be confined to objects of the same class or kind as the
former.

Lord Campbell in the case of R. v. Edmundson (1859) 2 El. & El. 77 at p. 83 formulated the
rule more succinctly "where particular words are followed by general words, the latter must
be construed as ejusdem generis with the former."

I have said earlier that the rule is only a rule of construction; that being so, it will only be
resorted to when there is some difficulty with the interpretation of a piece of legislation. Rules
of construction have been laid down only because of the obligation imposed on the courts of
attaching an intelligible meaning to unclear or misleading, or ambiguous or unintelligible
sentences or expressions. Reading the two main grounds of appeal filed by the prosecution
there is no doubt that the whole of this appeal is substantially, if not wholly, a frontal attack
on the interpretation put on, or omitted to be put on, the definition of revenue as appears in
section 17 (2) of the Act by the learned trial judge; consequently, that is an instance which,
in, my view, calls for the application of the appropriate rule or rules of construction.

The definition of "revenue" in section 17 is a piece of legislation which readily lends itself to
the application of the ejusdem generis rule. It has generated controversy, and it consists of
a series of specific words followed by a general expression.

All the specific words employed belong to the same genus. The question to answer then is:
What is the genus to which they belong and to which all other words sought to be included
under the definition must, necessarily also belong? I do not think there is much difficulty in
coming to the conclusion, on a close study of the specific words used in that definition, that
they all refer to periodic payments for the use of another's property, particularly, landed
property. The mode of making the payments is absolutely irrelevant. What is vital is the
nature of the payment. If my view of the matter is correct then the next point to consider is
whether the moneys admittedly received by the accused are of the same kind or nature and
consequently, belong to the same category as those specified in the definition as to make it
permissible to be included in the prescribed list.

On the evidence, the moneys received by the accused and for which act of receiving he stood
his trial were moneys paid and received in connection with the initial arrangements for the
release of land by the accused and not for its user by the grantees. Payments in connection
with user of land are not of the same nature as payments in connection with its grant or
release. I did say earlier in this judgment that I would return to the value of the receipts
later. Those receipts state in clear, unmistakable terms that the payments received by the
accused were only in connection with the release of land. At that point the accused washed
his hands off the transaction; all further transactions including, of course, arrangements for
the use of the land and payments connected therewith were to be handled by the omanhene
whose duty it would then be to draw up a suitable conveyance embodying the proposed user
for submission to the Lands Department for concurrence, and it is moneys which become
payable on the conveyance that fall in line with the specific words used in the definition,
namely: rents, dues, fees, royalties, revenues, levies and tributes and consequently, moneys
collectable only by the minister. Anyone who then receives any such moneys either alone or
concurrently with the minister, commits an offence. Ithink the Chief Lands Officer made this
quite clear when he said:
"As far as I know, anyone who wants land must consult the accused and if there is land
available and it is agreed that it should be granted, the terms of the agreement are
embodied in a deed and submitted to our office for the purpose of obtaining the
concurrence of the lands commissioner who, collects all revenue which accrues from the
conveyance of the land."



I am mindful of the submission by the learned senior state attorney that the accused could
collect before the conveyance what should rightly be collected after the conveyance but it
should be noted that such payments in advance do not, by the fact of their mode of payment,
change the nature of the payment. In other words, whether they were received by the
accused before or after the conveyance; whether they were received in bulk or in instalments
did not make them moneys received for user to qualify them for admission into the definition.

I have indicated earlier that the ejusdem generis rule will not apply if upon a wider inspection
of the entire document there is reason to believe that general words must bear a general
meaning. The aim of Act 123 under which the appellant was charged is sufficiently stated in
section 1 of the Act. It reads, "The management of Stool Lands shall be exercised by the
Minister." That Act therefore divests stools of the control, and to a large extent, the beneficial
enjoyment of stool lands; but there is no deprivation of ownership and the trappings that go
with ownership; and it is imperative that the Act be not interpreted in such a way as to give
an effect which it admittedly did not intend.

I am further fortified in my view that the definition in section 17 (2) was not meant to cover
all payments made in connection with land by looking at other sections of the Act. Section 7
(2) which, like section 17 (2) provides that moneys shall be paid into a specified account lays
bare its scope in clear, unambiguous terms. It provides: “"Any moneys accruing as a result of
any deed executed or act done by the President under subsection (1) shall be paid into the
appropriate account for the purposes of this Act." (The emphasis is mine.) Similarly section
18 also provides, “All sums collected by or transferred to the Minister under this Act shall,
subject to the provisions of this Act, be paid into a Stool Lands Account.” (The emphasis is
mine.)

If Parliament intended, as the learned senior state attorney contended that the definition of
"revenue” in section 17 (2) should cover all payments—even such payments as "drinks"
provided that they are in connection with land, I, on my part, see absolutely no reason why
Parliament should not have used similar words in section 17 (2) merely by omitting the specific
words so the definition would begin with the words "all payments" and end with the words
"to this Act." It should be remembered that the sole aim of preceding general expressions
with particular and specific words is to enable the court to identify the particular genus to
which the piece of legislation applies which itself presupposes that other related genii are
excluded. What is more as Lord Westbury made quite clear in the case of Ricket v. Directors
& c. of Metropolitan Railway Co. (1867) L.R. 2 H.L. 175 at p. 207, "... the general rule is, that
a deliberate change of expression must be taken prima facie to import a change of intention."
See also Evans v. Evans [1948] 1 K.B. 175 and Ex parte Haines [1945] K.B. 183. Lord
Tenterden C.J. put it this way in the case of R. v. Inhabitants of Great Bolton (1828) 8 B. &
C. 71 at p. 74, "Where the Legislature in the same sentence uses different words, we must
presume that they were used in order to express different ideas."

When therefore both before and after section 17, the legislature used such expressions as "all
moneys" and "all sums" but in section 17 (2) it changed the provision to "revenue" and then
went on laboriously and meticulously to define what it meant by that expression, and it did
that by employing the ejusdem generis form of legislation, it is my firm belief, that there must
be a very good reason to support a contention that the expression has the same meaning,
effect and scope as its predecessor and its successor. No such reason was given me, and I
am unable to find any. Back to the receipts, it is worthy of note that each one indicated an
abusa. Under the abusa system of tenure the landowner does not part with ownership of the
land. There is no sale—the landowner merely lends to another, the use of his (landowner's)
land, and gets paid for user. This means that any moneys paid him cannot be the purchase



price. If, as I have indicated, it also cannot be moneys received by the accused for user, then
what else can it be but customary acknowledgement of the grant or the "Thank you" for it,
albeit enormous, and formally acknowledged by receipts.

There is a dearth of decided cases on the scope and effect of section 17 of Act 123. Such as
there are, only few in number, only deal mostly with the right to sue for moneys under the
Act, and the more I read that Act, the more I am attracted to the view held by the learned
trial judge that section 8 would probably be the appropriate section to apply to the transaction
disclosed by the evidence for the prosecution.

For reasons given above, I am of the view that this appeal should fail and it is hereby
dismissed. I would affirm the acquittal.

BEKOE v. SEREBOUR AND ANOTHER [1977] 1 GLR 118-123
HIGH COURT, SUNYANI
5JULY 1976
MENSA BOISON J.
By his writ of summons the plaintiff claims against the defendants jointly and severally:
"(a) A declaration that by the custom of Seikwa, the Seikwa stool is entitled to one-half of all
the proceeds accruing from palm trees in the area commonly known and called Ako-Atta on
Seikwa stool land.
(b) A declaration that the piece of land bounded by the properties of [XYZ] and now occupied
by the defendants forms part of the area commonly known and called Ako-Atta referred to in
paragraph (a).
(c) An order that the defendants do account to the plaintiff as the occupant of the Seikwa
stool for all proceeds of palm trees felled or sold by the defendants from September 1974 up
to the date of judgment and to pay one-half of the said proceeds to the plaintiff."
The statement of claim was as follows:
"(1) The plaintiff is the chief of Seikwa and he brings this action for and on behalf of the
Seikwa stool.
(2) The piece of land, the subject-matter of this suit, is situate at a place called Ako-Atta on
Seikwa stool land.
(3) About 50 years ago there was a dispute between the Seikwa stool and Suma stool over
the land at Ako-Atta.
(4) The dispute ended in favour of the Seikwa stool and thereafter the land at Ako-Atta was
attached to the Seikwa stool.
(5) There were palm trees on the land at the time of the dispute.
(6) After the said dispute some citizens of Seikwa were permitted to farm on portions of the
land at Ako-Atta.
(7) The palm trees thereon however remained the property of the Seikwa stool.
(8) The plaintiff says that about 40 years ago one Nana Kofi Tano of Buni was granted
permission by the Seikwa stool to occupy and farm on a portion of the land at Ako-Atta.
(9) The said piece of land was bounded by the properties of Kwadwo Donkor, Sulage, Kwasi
Mensah, the Seikwa stool land and the Ako-Atta stream.
(10) Nana Kofi Tano later cultivated cocoa on the land.
(11) The plaintiff says that it is the customary practice that anybody who felled palm trees on
the Ako-Atta land has to account to the Odikro of Tanokrom, the caretaker for the Seikwa
stool, and the stool is entitled to 50 per cent of the proceeds thereof.
(12) The late Nana Kofi Tano did comply with this practice until he died about 30 years ago.
(13) Since the death of Nana Kofi Tano the first defendant has been in possession of the land
and for many years the first defendant did render accounts of the proceeds of the palm trees
to the Seikwa stool and paid the portion due to the occupant of the stool.



(14) In or around September 1974, the first defendant felled 40 palm trees on the land but
he failed to render accounts to the plaintiff.

(15) Upon inquiry the first defendant alleged that the second defendant had asked him the
(first defendant) to stop accounting to the Seikwa stool as he the (second defendant) owns
the land in dispute.

(16) Subsequently the second defendant consistently laid claim to the land in dispute and all
the palm trees thereon.

(17) The first defendant again felled 70 palm trees on the land.

(18) The plaintiff therefore claims the reliefs endorsed on the writ of summons.”

Lands subject to the Administration of Lands Act, 1962 (Act. 123), (hereafter referred to simply
as the Act) are stool lands defined by section 31 of the Act to include:

“land controlled by any person for the benefit of the subjects or members of a Stool, clan,
company or community, as the case may be and all land in the Upper and Northern Regions
other than land vested in the President and accordingly 'Stool’ means the person exercising
such control."

The title of the action on the face of it shows the action is on behalf of the stool. It is not the
plaintiff in his private capacity who sues — but in the capacity of his office as occupant of the
Seikwa stool. As the pleadings show, the subject-matter is in respect of land the nature of
which is stated to be land attached to the Seikwa stool. Mr. Akoto has, however, contended
that the Ako-Atta land is owned by the stool family consequently it may be said to be private
property of the stool family as distinct from public or communal stool land.

It is @ common notion that the ruling family of any community or tribe in Ghana like other
individual families of the community may themselves possess lands in their private capacity
as members of the ruling family; in which case the land is family property of the stool
family. This will be distinct from the communal land of the entire community properly called
stool land of which the occupant of the stool is head. The conception is well illustrated by the
case of Okyere v. Boye Adjei [1961] G.L.R. 34 on which Mr. Akoto relies to sustain his
contention that the subject-matter here is stool family land. As it was stated at pp. 36-37 in
that case:

"It appears clear therefore that although the property was, during the course of the trial,
sometimes referred to as 'Mrontoh family stool property’, it was not stool family property in
the sense of belonging to the chief's immediate stool family. It was not 'stool family land' as
was the subject-matter of the reported case Yaw Akyirefie v. The Paramount Stool of Breman-
Esiam per Nana Kwa Bom III ((1951) 14 W.A.C.A. 331).

Coussey, 1. in the course of the judgment said as follows: 'The evidence establishes that the
Nsona Stool family is the family from which the occupant of the paramount Stool of Breman-
Esiam is elected and that the family is composed of three sections, each with its abusuapenin
or head. The land of the family is Stool family land and, according to well-known principles
of native customary law, it may be farmed upon and used by members of the family so far as
they do not interfere with the occupation of other members, under the direction of the senior

head of the three sections'.

Thus the distinction has long been recognised; and in that case the land was held to be stool
property in its fullest and true sense. The case would appear to illustrate also that where
evidence shows the real substance of the nature of the land to be stool property the claim will
be defeated by the Act. Having examined the pleadings I am satisfied that the point of law
set down in the summons for directions may properly be taken and examined at this stage
within the compass of the pleadings. The point was issue (k) namely: "Whether the plaintiff
is the proper person to institute this action on behalf of the stool."



Now the land in question appears from paragraph (3) to have been acquired by the Seikwa
stool as a result of litigation with the Suma stool, and the grant to Nana Kofi Tano of Buni was
from the Seikwa stool. On this premise I hold that the land is such land as defined in section
31 of the Act as stool land. As the claim itself is for rents or tribute or accounts out of profits
of palm trees felled on the land, that is covered by section 17 of the Act. By section 17 (1) of
the Act, "All revenue from lands subject to this Act shall be collected by the Minister and for
that purpose all rights to receive and all remedies to recover that revenue shall vest in him...”

The question then is are rents or accounts of profits from felling of palm trees included in that
revenue? I have been treated to an exposition of the rights incidental to the holder of a
determinable estate by counsel for the plaintiff. In particular that rights in palm trees are
reserved to the determinable estate or usufructuary title. That of course is the correct
statement of the law as cited by Mr. Akoto from the Principles of Customary Land Law in
Ghana by Ollennu, where the distinguished author at p. 59 states: "Another important incident
of the determinable title is the right to palm and cola nut and other economic trees of the
land” — being such as were not produced by the industry of a tenant but as fruits of nature.
I am in some doubt myself if the right of the Seikwa stool was a determinable title; but the
point is of no importance here. The right to palms is reserved to the owner of the
determinable title as against the tenant who takes his grant from him, where the land is not
subject to the Act. But the right of the Minister under the Act is not like such grant to the
tenant. The original rights of the determinable title, and I would add the absolute title to the
profits of the land vest in the Minister. So as against the Minister no reservation avails the
owner of the determinable title or absolute title.

I myself tried to discover whether some produce of the land is excepted from the operation
of the Act. But section 17 (2) appears to be all embracing when it provides:

"Revenue for the purposes of this Act includes all rents, dues, fees, royalties, revenues, levies,
tributes and other payments, whether in the nature of income or capital, from or in connection
with lands subject to this Act."

Unfortunately what is excepted from revenue under section 17 (2) is produce of land as
defined by section 2 (excluding subsection (5) thereof) of the Forests Ordinance, Cap. 157
(1951 Rev.), which goes to the Chief Conservator of Forests. That does not avail the plaintiff
here.

The authorities are numerous and certain that where the land is stool land the person who
has capacity to institute action to recover any revenue is the Minister as defined under the
Act, as provided by section 17 (1). I would refer only to Asani II v. Atta Panyin [1971] 1
G.L.R. 166 where a counterclaim for payment of tribute was dismissed on that ground.
Accordingly as a matter of law the point succeeds, that the plaintiff here has no locus standi
and his action is misconceived. The action will be struck out. There will be costs of ¢75.00
against the plaintiff. There will be a stay of execution on this ruling for three months pending
any notice of appeal.

DECISION
Preliminary objection upheld.
Action struck out accordingly.

NANA ASANI II v. ATTA PANYIN AND ANOTHER AND ATTA PANYIN AND
ANOTHER v. ESSUMANG (CONSOLIDATED) [1971] 1 GLR 166-175
IN THE HIGH COURT, CAPE COAST
1 MAY 1970
OWUSU J.



OWUSU J.

In 1958 the first defendant, as the head of the stool family of Ewumaso in the Breman Asikuma
Traditional Area and as the representative of the stool and the oman of Ewumaso, and the
second defendant as the Omanhene of Breman Asikuma Traditional Area instituted an action
against the plaintiff in suit No. 21/63 as the ohene and representative of the stool and the
oman of Bedum also in the Breman Asikuma Traditional Area, claiming as follows:

"(1) For defendant to declare his title to all that piece or parcel of land situate at Bedum in
the Cape Coast (2) For defendant and his people, servants, agents, tenants and workmen and
all others claiming right of access to the said piece or parcel of land derived from the defendant
to be restrained on Oath from interfering or in anyway dealing with the land the subject-
matter of the dispute.”

Earlier in 1943, the predecessor of the second defendant, the Omanhene of Breman-Asikuma
had obtained judgment in respect of this same Bedum land against the Omanhene of Breman-
Essiam in a case heard by the Judicial Committee of the Provisional Council of Chiefs, Cape
Coast. The judgment was confirmed by Divisional Court, Cape Coast. The Ewumaso stool is
a sub-stool to Breman-Asikuma and the caretaker of the Bedum land. In the late 1950's the
Bedum stool began to allocate portions of the Bedum land to strangers without reference to
the defendants and claimed that the Bedum stool was the owner of the land. This action of
the Bedum stool resulted in the 1958 action.

That action commenced at the Native Court B of Breman-Asikuma, but was transferred in
1959 to the Land Court, Cape Coast. At the hearing of this transferred suit the plaintiff, then
defendant, counterclaimed for title relying inter alia on a gift of the land by the defendants
confirmed by a document dated 23 April 1943. This document was executed during the 1943
litigation by the accredited representatives of both defendants and purported to make an out-
right gift of the land to the plaintiff. Judgment in that suit entitled Atta Panyin v. Asani II
[1961] G.L.R. 305 which was delivered by Adumua-Bossman J. (as he then was) on 9 June
1961, granted the defendants herein a declaration of title to the Bedum land, but their claim
for possession and an injunction was refused. The headnote to the report at p. 306 reads:
The judgement of Assumang B. has led to the two consolidated suits now before this
court. For convenience I shall consider first suit No. 21/63.

There is another aspect of the counterclaim which needs consideration. The defendants are
seeking by way of counterclaim: "An account of all moneys received by plaintiff from strangers
on the said land." By the Administration of Lands Act, 1962 (Act 123), "Stool land" is defined
in section 31 to include:

"land controlled by any person for the benefit of the subjects or members of a Stool, clan,
company or community as the case may be ... and accordingly 'Stool' means the person
exercising such control."

By this definition the land in dispute is obviously stool land and it is affected by section 8 (1)
of the Act.

Section 17 provides:

“(1) All revenue from lands subject to this Act shall be collected by the Minister and for that
purpose all rights to receive and all remedies to recover that revenue shall vest in him and,
subject to the exercise of any power of delegation conferred by this Act, no other person shall
have power to give a good discharge for any liability in respect of the revenue or to exercise
any such right or remedy.

(2) Revenue for the purposes of this Act includes all rents, dues, fees, royalties, revenues,
levies, tributes and other payments, whether in the nature of income or capital, from or in
connection with lands subject to this Act.”



The counterclaim contravenes the provisions of section 17 (1) of Act 123. Neither counsel
directed his mind to the provisions of the Act, but it is clear from those provisions that the
only person who can sue for account of all moneys whether tributes or rents or purchase
price, is the minister responsible for stool lands. No evidence was adduced by the defendants
during the hearing to the effect that the minister has so delegated any power to them to sue
and be sued in respect of Bedum lands. That part of the counterclaim offends against section
17 (1) of Act 123 and on that alone I shall dismiss the counterclaim for accounts by the
defendants.

The plaintiff did not call any evidence in support of his contention that the first and second
defendants by themselves and their subjects have been molesting the plaintiff and his subjects
and people. He also never supported his claim that the defendants are demanding that the
plaintiff and his subjects and those who farm on the land enter into a fresh tenancy agreement
with them. The defendants deny molesting the plaintiff and his subjects or any one else, but
admit, however, that they have asked all strangers on the land to attorn tenant to the two
stools and have sued some of these tenants. By the defendants’ own admission there has
been some molestation, though not physical, to strangers on Bedum lands. The question to
be determined here is whether the defendants are entitled to demand these strangers attorn
tenant to them. It must be reiterated that from the evidence there have not been any more
strangers on the land since 1958, that is, before Adumua-Bossman J.’s judgment in 1961. The
problem, therefore, centres on the very tenants or strangers who were on the lands before
the 1961 judgment. These stranger farmers were on the land when this very court refused
to grant possession to the defendants in 1961. If there was any need for the stranger farmers
to attorn tenant to the defendants the defendants would have asked for the same in 1961. In
my considered view the defendants are estopped from demanding any fresh tenancy
agreements from the tenants on the land before Adumua-Bossman J.’s judgment and for this
reason alone the plaintiff shall be entitled to an order of injunction restraining the defendants
from molesting the old stranger farmers either by way of a court action or otherwise.

I am, however, to consider whether the plaintiff can after the 1961 judgment grant any new
lease or sell any more land to stranger farmers without the consent and concurrence of the
defendants who have been adjudged the owners of Bedum lands. In Kotei v. Asere Stool
[1961] G.L.R. 492, P.C., Lord Denning delivering the opinion of the Board stated at page 495:
"Native law or custom in Ghana has progressed so far as to transform the usufructuary right,
once it has been reduced into possession, into an estate or interest in the land which the
subject can use and deal with as his own, so long as he does not prejudice the right of the
paramount stool to its customary services. He can alienate it to a fellow-subject without
obtaining the consent of the paramount stool: for the fellow-subject will perform the
customary services. He can alienate it to a stranger so long as proper provision is made for
commuting the customary services. On his death it will descend to his family as family land
except in so far as he has disposed of it by will, which in some circumstances he lawfully may
do."

In Addai v. Bonsu II [1961] G.L.R. 273, S.C., one Yadiga inherited a usufructuary interest in
a cocoa farm from his maternal brother; he was paying yearly tribute to the Kenyasi stool,
which was a caretaker for the Hiawuhene as overlord. Yadiga sold the cocoa farm to the
plaintiff with the consent of the overlord but the Kenyasi stool refused to accept the plaintiff's
title. It was decided by the Supreme Court that despite the use of the words "fee simple" in
the deed of conveyance executed by Yadiga the conveyance operated to transfer to the
plaintiff whatever interest Yadiga had inherited from his brother, that is, a usufructuary right
or possessory title. Again in Baidoo v. Osei (1957) 3 W.A.L.R. 289 it was decided by Ollennu
J. (as he then was) that the determinable estate acquired by a stool subject was alienable
without the necessity for consent by the stool so long as the alienation carried with it the



obligation for the transferee to recognise the superior title of the stool and to perform the
customary services due to the stool from the possessor of the land.

Again in Total Oil Products Ltd. v. Obeng [1962] 1 G.L.R. 228, it was decided that a stool
subject would forfeit his usufructuary title to stool land in his possession if he denied the title
of the stool. The only way in which a subject could be said to have denied the title of his stool
was where he claimed that the land he occupied belonged to a stool other than the stool to
which he was subject, and that he held the land as a grantee of that stool. It was further
decided that a lease by a stool subject of land in his possession did not constitute an alienation
of his usufructuary title in the land and the stool subject did not require the consent of the
stool.

A string of decided cases in addition to those above cited support this view of mine that so
long as the Bedum stool continues to pay the annual tribute and recognises both Ewumaso
and Breman-Asikuma stools as its overlord, it can deal with the Bedum land to the extent of
its title. The Bedum stool can lease parts of the Bedum land not only to its subjects but also
to strangers, it can even sell to strangers but the sale cannot confer more than the Bedum
stool's determinable interest. See Sasraku v. David [1959] G.L.R. 7, C.A. where it was stated
in the headnote (at p. 8) that: "(5) the estate passing on a sale, as between natives, of Stool
Lands is not an unqualified ownership, but a possessory right to enjoy the land and the
usufruct thereof." In James v. Oyewale, Court of Appeal, 14 January 1969, unreported, the
Court of Appeal confirmed the judgment of Koranteng-Addow J. sitting at Sekondi on 10 March
1966: "I would rather hold that the people of Sefwi Bekwai by the grant made to them
acquired a determinable estate or title in the land which is both inheritable and alienable."
This view is equally supported by Ollennu J. (as he then was) in his book Principles of
Customary Land Law in Ghana at pp. 54-55 where he states:

"The determinable estate, as already stated, is just a qualification or burden on the
absolute or final title. It has co-existence with the absolute ownership. It is the most
perfect estate which a subject or member of the family or community may have in
communal, tribal or stool land. Its existence is concurrent with the existence of the
absolute ownership, which latter is generally dependent upon the occupation or possession
by the subject.
So long as the subject acknowledges his loyalty to the stool or tribe, his determinable title to
the portion of stool land he occupies prevails against the whole word, even against the stool,
community or tribe."
And see Thompson v. Mensah (1957) 3 W.A.L.R. 240, C.A. In Bentsi-Enchill's Ghana Land Law
at p. 11 7 it is stated:
"Furthermore, it is necessary to observe that whoever purchases land within a certain polity
necessarily places himself under the jurisdiction of that polity in respect of the land
purchased. The welcome given to stranger settlers on community land in the past was based
in large part on the expectation and assurance of the assistance obtainable from them in times
of emergency, such as war. Strangers not obliging in this way would cease to be welcome.
Strangers could not therefore escape from making some sort of contribution to the community
on whose territory they had now come to settle. The services rendered formerly, however,
varied from place to place; and, in modern times, have ceased to be significant in many areas,
at least for the generality of the populace, except in the form of stool levies or taxation for
various communal purposes. Now that the jurisdiction of the old indigenous states is being
ousted by the new machinery of local and central government with its new machinery of
taxation, it has become less necessary to presume the existence of any unexpressed
restrictions or reservations in grants to strangers."



These views of Ollennu and Bentsi-Enchill supported by the numerous cases referred to above
fortify and indeed sanctify the possessory title in the Bedum stool. Had the Bedum stool even
denied the title to Bedum land by the Ewumaso and Breman-Asikuma stools, a fact that was
not supported by any evidence, it would not automatically forfeit the right of the Bedum stool
and its people to the land unless and until proceedings had been initiated.

BOATENG ALIAS BEYEDEN v. ADJEI AND ANOTHER [1963] 1 GLR 285-302
IN THE SUPREME COURT
13TH MARCH, 1963
SARKODEE-ADOO, MILLS-ODOI AND AKUFO-ADDO J1.S.C.
AKUFO-ADDO J.S.C.
The Nsenifuor stool family is a large family in New Juaben and owns a stool the occupant of
which is one of the principal elders of the paramount stool of New Juaben. This family has its
seat at Koforidua which is also the seat of the paramount stool, and has branches at Effiduasi
and Gyegyeti. The Effiduasi branch calls itself the Agona family of Effiduasi and it is the branch
to which the plaintiffs and the late Kwasi Baah aforesaid belong Kwasi Adei (the first plaintiff
was a brother and the successor of the said Kwasi Baah, and Yaw Kobi (the second plaintiff)
is the head of the Effiduasi branch. Kwasi Baah was by local standards a well-to-do person
who acquired a good deal of property by his own exertions. About 25 years ago when the
Nsenifuor stool fell vacant, the said Kwasi Baah was invited by the Nsenifuor family to accept
the occupancy of the stool. He accepted the invitation, and he occupied the stool for about
twenty years. He died in February 1957 and the first plaintiff Kwasi Adei was then elected to
occupy the stool. He occupied the stool for about three weeks and abdicated before the final
ceremonies for his installation had been performed, because, in his own words, he "chose to
retain or inherit the deceased's private properties." The first plaintiff was thereafter elected
the successor of Kwasi Baah by Kwasi Baah's immediate family (i.e. the Effiduasi
branch). Another member of the Nsenifuor family, Kwabena Gyang, was placed on the stool,
but was destooled after about two-and-a-half years, and defendant was enstooled in his place.

Meanwhile, the properties of Kwasi Baah had passed through Kwabena Gyang to the
defendant who claimed to be entitled to them on the ground that these properties, for reasons
that will be discussed later, had become stool properties. The plaintiffs, on the other hand,
claimed that since the properties were the self-acquired properties of Kwasi Baah, they
devolved on the death intestate of Kwasi Baah upon his immediate family and not upon the
wider family or the ancestral family, that is the Nsenifuor stool family.

The defendant claims that the properties of Kwasi Baah became stool properties on his death
because, as he put it in the trial court, "the stool of our family would take the occupant's self-
acquired or private property at the death of the occupant. This has been the practice for
long," and again, "It is our custom on the stool that a person's property emerged [meaning is
merged] into stool property at his death. This is a custom in New Juaben in all stool families."
The defendant further contended that when the Omanhene of New Juaben was not favourably
disposed to accepting Kwasi Baah as Nsenifuorhene, the plaintiff, in order to persuade the
Omanhene to so accept his brother, publicly declared that his brother's accession to the stool
would benefit the stool as he (Kwasi Baah) was bringing all his properties to the stool.

This alleged declaration was construed by the defendant and his witnesses to amount to a
public acknowledgment by the first plaintiff of the custom of New Juaben as contended by the
defendant or to a virtual gift to the stool of Kwasi Baah's properties made by the plaintiff on
behalf of Kwasi Baah.



The defendant also contended that the plaintiff was estopped by conduct from claiming these
properties because he had acquiesced in the properties being handed over to Kwabena Gyang
as stool properties upon the installation of the said Kwabena Gyang and had, by several other
acts of his, acknowledged the fact that the properties were, or had become, stool properties.

The trial local court magistrate gave judgment for the defendant on the ground that the
plaintiffs had acquiesced in the properties being treated as stool properties since the death of
Kwasi Baah and were therefore estopped by conduct from making their claim. The plaintiffs
appealed from this judgment to the High Court, Accra, where Adumua-Bossman J. (as he
then was), reversed the decision of the local court magistrate and entered judgment for the
plaintiffs granting them the reliefs sought by their writ of summons, namely, a declaration
that the properties of Kwasi Baah enumerated in the writ of summons were the properties of
the immediate family of Kwasi Baah (i.e. the Agona family of Effiduasi), and not those of the
Nsenifuor stool family (i.e. wider or ancestral family), and an order for possession. It is from
that judgment that the defendant has appealed to this court.

Apart from the issue of the alleged acquiescence on the part of the plaintiffs a more important
point fell to be considered by Adumua-Bossman J. in the High Court, namely, the law relating
to the self-acquired or private property of an occupant of a stool.

Before dealing with the points raised in this appeal, I would like to make some general
observations on the law which I hope will not only be pertinent to the present case but also
help in clarifying the law on the subject.

A stool according to the law of this country as contained in judicial decisions on the subject,
is a corporation sole. As Deane C.J. said in Quarm v. Yankah II:

". . . the conception of the Stool that is and has always been accepted in the Courts of this
Colony [meaning Ghana as it then was] is that it is an entity which never dies, a corporation
sole like the Crown, and that while the occupants of the Stool may come and go the stool
goes on for ever."

Deane C.J. goes on in the same judgment to say that the occupant of a stool is "not. . . the
successor of the previous holder but only as the person for the time being representing
something that has never changed." See also Hammond v. United Africa Company Limited. In
other words an occupant of a stool is not the successor of the previous occupant in the sense
of his being his legal personal representative, and he is not by reason merely of his occupancy
of the stool in succession to the previous occupant entitled to the private possessions of the
previous occupant unless in addition to being the successor-in-office he is also elected by the
family as the personal successor of the previous occupant.

It follows that a stool has a legal personality quite distinct from the individual (including the
stool occupant) and the various branch families that make up the wider or the ancestral family
that is the stool family. It follows further that the individuals and the branch families are in
law capable of holding properties in their own right that are not in any way affected by the
incidents attached to properties of the stool family, and in this respect a stool family is in no
different position from an ordinary (or a non-stool) family.

Sarbah, in the second edition of his Fanti Customary Laws at page 99 says; "A person may
make valid testamentary disposition of self-acquired property as distinct from stool property,"
and I may add "or family property."

That the customary laws of Ghana uphold the sanctity of self-acquired properties owned by
individual members of a family or by the branch-families of a wider or an ancestral family is
not now open to doubt, if it ever was.



Individuals whether as ordinary members or as heads of families, where they own properties
of their own, have always striven to maintain the identity of their self-acquired properties
distinct from family properties, and when a dispute has arisen in the courts between a member
or the head of a family on the one hand and the family on the other as to whether a particular
property is or is not the self-acquired property of the party claiming, the courts, in adjudicating
on the issue, have always done so on the basis of proof by evidence adduced by the party
alleging that the property is self-acquired or family-owned. But more simply, it is a matter of
evidence at every stage in the history of a given property, whether that property is self-
acquired or family-owned. In this respect, I am not aware of any principle of customary law
which lays down different principles for the purpose of determining the true nature of any
given property where the claimant to property as being self-acquired is an ordinary member,
and where he is the head of a family, nor is there any principle which in this respect
distinguished between the head of a family and a stool occupant whose position vis-a-vis
property owned by him is analogous to that of the head of a family.

Unfortunately, early judicial enunciations of the principle of customary law relating to this
subject have sought to place a stool occupant in a different category from that of the head or
an ordinary member of a family, and such enunciations, probably in the interest of brevity,
have been couched in such language as to create in the passage of time a certain degree of
complexity and confusion wholly unwarranted by a proper understanding of basic principles.

The first judicial declaration of the customary law on the subject is contained in the judgment
of Gardiner Smith J. in the case of Antu v. Buedu.4 In that judgment the learned judge said:

"It is a basic principle of native law, as I understand it, both in the Colony and in Ashanti,
that, unless a Chief's private property is earmarked when he ascends the stool, it becomes
mixed up with the stool property, and cannot be claimed by him on his deposition."

This famous dictum appears to declare a principle of substantive customary law which lays
down a condition precedent to the continued maintenance of a stool occupant's ownership of
his self-acquired or private property to the apparent exclusion of all other considerations."
Earmarking" here amounts to a declaration by a newly installed chief in the presence
of witnesses (usually elders of the stool) that certain identified and identifiable properties are
his private or self-acquired properties. Such public declarations in the days when there were
no effective means (like documents of title or other paper-writings) of perpetuating the
testimony of existing facts were the only means, or perhaps the most effective means, known
to customary law for securing the necessary evidence at some future time for the proof of the
facts so declared. Viewed in the light of this principle, the dictum of Gardiner Smith J.
amounts to no more than a declaration of a rule of evidence as known to customary law, and
not a rule of substantive customary law.

The courts in later cases have, however, felt disinclined by the compelling circumstances of
those cases to apply Gardiner Smith J.'s declaration in all its grandeur. But the courts in
doing so have unfortunately acknowledged this declaration as a statement of a principle of
substantive law and have described their decisions as "exceptions" to the general law. Some
of these so-called "exceptions" have been founded on what the courts have described as local
variations of the general customary law.

Except in the special case of forfeiture for breach of conditions of limited ownership, I know
of no principle of customary law which operates to terminate the ownership of property save
by the voluntary act of the owner of property, and there is no principle of customary law which
in this respect distinguishes property owned by a stool occupant from that owned by the head
of a family or by any other member of a family. When therefore a stool occupant like any
other person lays claim to property as being his self-acquired property the criterion for
adjudication must be, "is there proof that the property is the self-acquired property of
the claimant?" and not, "was the property claimed earmarked upon the claimant's accession



to the stool? " Where any question of earmarking falls for consideration, it can only be
considered as some evidence, not the only evidence, supporting the claim. Were the principle
of customary law otherwise there would be no end to injustice. Take a simple example of a
man who before his accession to a stool has acquired properties in respect of which he holds
valid documents of title, and not only does he not earmark his properties on his enstoolment,
but also throughout his occupancy of the stool he has kept his ownership of the properties a
complete secret from everybody. Suppose such a person were to be destooled, or to make
a will in respect of his properties, and upon his destoolment or death the stool family gets to
know of the existence of these properties and lays claim to them as stool properties on the
ground, following the Antu v. Buedu declaration, that he did not earmark the properties on
his accession and they have therefore become "mixed up with stool properties," one can
hardly imagine any court in this country declaring such properties stool properties in the face
of proof provided by the documents of title. And yet if the Antu v. Buedu dictum is to be
regarded as a declaration of substantive customary law such properties must be adjudged
stool properties. This then is the reduction ad absurdum of the rule in Antu v. Buedu regarded
as a rule of substantive law.

It is very pertinent to note that in the view of Ollennu J. (a view affirmed by this court) the
failure on the part of a stool occupant to declare or earmark his private properties does no
more than raise a presumption that any such properties unknown to the stool elders are stool
properties. But it is only a presumption of fact which, like all other presumptions of fact, is
susceptible to rebuttal by evidence to the contrary, and when such evidence is available and
accepted the failure to earmark is of no consequence whatsoever.

I find support in this statement of the law by Ollennu J. for the view that the rule in Antu v.
Buedu is a rule of evidence and not of substantive law. Ollennu J. however appears to have
obscured this very salutary interpretation of the rule in Antu v. Buedu by feeling himself
obliged to follow the precedent (which I have demonstrated, I hope, to be founded on wrong
premises) in Yamuah IV v. Sekyi in treating this case as an exception to the general rule of
customary law enunciated in Antu v. Buedu which he says applies only to "ancestral stools
which have accumulated properties" or to "stools to which definite properties were attached
upon their creation." Undoubtedly, Ollennu J. was constrained to this view by the words
"mixed up with the stool property" appearing in the statement of the rule in Antu v. Buedu,
the inference being that there must logically be a pre-existing stool property with which the
property of the stool occupant could become mixed up. But if the issue whether a given
property is or is not the private property of a stool occupant is determinable upon proof of an
averment in the ordinary way by evidence (whether such evidence be one sanctioned by
customary law or by the rules of court), what does it matter whether the stool concerned has
or has not property already attached to it, except that it may be said that proof by a stool
occupant making a claim to property is in the nature of things bound to be much easier where
the stool has no property attached to it than otherwise.

I have discussed these two most important cases relating to the private property of a stool
occupant, not with the object of questioning the conclusions arrived at by the judgments
therein, but only with the object of bringing out in bolder relief the basic principles upon which,
in my view, those conclusions proceeded but which do not become apparent because the
courts concerned felt themselves obliged to confine their reasoning strictly within the
framework of the interpretation they had placed on the Antu v. Buedu rule as being a rule of
substantive law.

In the present case the plaintiffs had no need to adduce evidence to prove that the properties
concerned were the self-acquired properties of the deceased Baah. This fact was admitted



by the defendant whose case was based essentially on three grounds which as already stated
were briefly as follows: first, that the self-acquired properties of an occupant of the Nsenifuor
stool became stool properties upon his death by reason of his occupancy of the stool;
secondly, that the deceased Baah made in effect a gift of his properties to the stool upon his
accession; and thirdly, that the plaintiffs were estopped by conduct amounting to
acquiescence from claiming the properties for their immediate family; and the defendant
stated the details of the plaintiffs' conduct upon which he relied, but more about this later.
The local court magistrate had no difficulty in disposing of the first ground in the following
words:
"The court is of the opinion that, the only just or right conclusion which can be arrived at
is that the self-acquired properties are for the inheritor and the after-acquired properties
are for the stool. But it may be that, in certain localities different presumption apply in
the case of self-acquired properties of a deceased chief merging into stool properties. On
this doctrine this court thinks it right to state that it would be contrary to the principles of
equity and good conscience to allow this native customary law in its entirety. It is plain
that according to the contemplation of the native customary law as embodied in nhumerous
decisions in courts as well as indicated by the strong evidence of the plaintiff, there is no
such law as I understand it, that the self-acquired property had on one's own exertions
shall become a stool property at the death of the stool holder-and not the after acquired
ones."
Omitting reference to "after acquired properties" and to "different presumptions" in "certain
localities" this finding of the local court magistrate in addition to being fully justified by the
evidence is a fair statement of the position at customary law which is of general application
to Ghana as a whole, and it is substantially in conformity with the view which I have
endeavoured in this judgment to express, namely, that it has never been a principle of the
customary laws of Ghana that the self-acquired properties (whether acquired before or after
his accession to the stool) of a stool occupant become merged into stool properties by the
mere reason either of the owner of such properties occupying a stool or of the absence of a
pre-enstoolment declaration or earmarking of such properties.

Although the local court magistrate made no specific finding on the second ground it is clear
from the evidence that no such gift was made, and that this ground was put forward by the
defendant in an ungainly attempt at a reargued action, no doubt in view of the patent
untenability of his first ground, and counsel for the appellant in the High Court did not appear
to have relied very much on this allegation.

Dr. Danquah contended that the evidence amply supported the finding that the plaintiffs were
estopped by conduct amounting to acquiescence.

Adumua-Bossman J.'s exhaustive analysis of the evidence demonstrates very clearly that that
finding is not supported by the evidence. What is more Adumua-Bossman J. went further in
the consideration of this issue to assume the truth of the facts alleged to constitute the
conduct on the part of the plaintiffs which it was contended operated to estop them, and to
subject those facts to the test provided by the case of Willmot v. Barberl5 The result of
Adumua-Bossman J.'s examination of the facts in the light of the test aforesaid was his finding
that the alleged conduct of the plaintiffs
"falls very far short of satisfying the conditions and/or test necessary for invoking and/or
applying the equitable doctrine of acquiescence laid down not only by the English case of
Willmot v. Barber but the local cases to which we have already made reference."
Dr. Danquah in attacking this finding submitted that the first plaintiff by his conduct induced
in the Nsenifuor family the belief that the properties were stool properties. The particular
conduct to which he referred was the allegation that in the discussion in the Omanhene's



house the first plaintiff made on behalf of Baah, and with the latter's tacit approval, a gift of
Baah's properties to the stool. The fact relied on by the defendant in putting forward the
allegation of a gift was that when the Omanhene was reluctant in accepting the election to
the stool of Kwasi Baah, the first plaintiff, in order to persuade the Omanhene to accept his
brother, said that his brother Kwasi Baah was ascending the stool with all his properties. Dr.
Danquah did not contend that there was a gift in law, but he argued that the statement
attributed to the first plaintiff somehow confirmed the Nsenifuor family in their belief,
erroneous though it might be, that the properties of a person occupying the Nsenifuor family
stool became stool properties on his death. Counsel went on in his submissions to find support
for this contention in the fact that for two-and-a-half years after the death of Kwasi Baah, the
first plaintiff, acquiesced in these properties being treated as stool properties.

The short answer to this argument is that the Nsenifuor family, a family whose head is one of
the principal elders of the New Juaben Paramount Stool, ought at least to know the customary
law relating to the private property of a stool occupant, and if they were prepared to allow
themselves to be inveigled into the belief that their rights under the law were different from
what the law actually conferred on them, in my view, they can have no cause for complaint if
they are rudely awakened to the stark realities of the law. Further, the contention that the
first plaintiff acquiesced for two-and-a-half years in the properties being treated as stool
properties is not borne out by the evidence, for the evidence shows that during that period
he was at various times protesting vigorously his rights, but somehow in the initial stages of
his struggle he did not get the full support of his branch of the family. He was therefore
obliged in military parlance to retreat and to re-form, and when the opportunity presented
itself favourable to go on the attack again. Adumua-Bossman J. in describing this stage of
the first plaintiff's fight for his rights said:
"Apparently it was after this rejection of this claim by the wider family at a time when he
does not appear to have been formally appointed successor nor openly supported by the
immediate family group at Effiduase to claim the properties, that he appears to have
decided to be philosophical enough not to press his claim for the time being but to join or
rather co-operate with the other elders of the family in electing and enstooling chief Djan,
but with the intention no doubt to await a favourable opportunity for raising again and
pressing his claim at a more favourable or opportune time."
Dr. Danquah has seized upon the expression "appears to have decided to be philosophical
enough not to press his claim" as supporting his contention that the first plaintiff, in
representing to the Nsenifuor family during this period of "philosophic" calm that the
properties were stool properties, was perpetrating a fraud on the Nsenifuor family and that
the [p.302] expression just quoted was a euphemism of Adumua-Bossman l.'s for the
plaintiff's dishonesty. This may be a good exercise in logical argumentation, but nowhere in
the judgment did Adumua-Bossman, J. find that the first plaintiff had been dishonest, nor was
Dr. Danquah able in this court to establish any fraudulent conduct on the part of the first
plaintiff.

Dr. Danquah relied on the case of Rafat v. Ellis, in which the plaintiff was held to be estopped
by conduct from making a claim for possession of land with a building thereon constructed by
the defendant while the plaintiff kept discreetly silent. The ratio decidendi in that case was
that the plaintiff by his silence had encouraged the defendant to spend money in constructing
a building on the land in the belief that the land was his, and he (the plaintiff) could not be
permitted to take advantage of what amounted to fraudulent conduct on his part. In this case
Dr. Danquah has not been able to show that whatever the conduct of the first plaintiff, the
Nsenifuor family was led by that conduct to spend money or to prejudice their position in any
way in the belief that the properties were stool properties. The ground of appeal relating to
this issue fails. In conclusion I am satisfied that there was ample evidence not amounting to



earmarking to support Adumua-Bossman J.'s finding that the properties were not stool
properties and that the immediate family of Kwasi Baah, i.e. the plaintiffs, were entitled to the
possession and enjoyment of the properties involved in the action. Such evidence being
that Kwasi Baah's ownership of these properties was well known to the Nsenifuor family,
that he made no gift of the properties to that family and that during his occupancy of the stool
and to the knowledge of the stool family he kept these properties separate and distinct from
the stool properties which were handed over to him on his accession.

ADJUBI v. MENSAH [1974] 1 GLR 93-100
COURT OF APPEAL, ACCRA
31 JULY 1973

AZU CRABBE C.J., LASSEY AND ARCHER JJ.A.
LASSEY J.A.
The plaintiff and the defendant are both hereditary members ofthe same family. The plaintiff
is the personal successor appointed in the family to succeed to a deceased ancestor, while
the defendant is the person selected to succeed to the public office of linguist which was
founded in the family by a common ancestor, one Opanin Kwaku Osei, deceased. The dispute
is over the right of ownership and possession of certain properties comprising a double-
barrelled gun and a house which it was admitted were self-acquired by Opanin Kwaku Osei,
who also later became the first linguist of the oman stool in the Effiduase traditional area.

Traditionally, the Effiduase area of Ashanti had never possessed a linguist stool, but in recent
times, during the reign of one Chief Kwame Mensah of Nkwamkwam, one such post was
created, and the common ancestor, Opanin Kwaku Osei, became the first linguist to occupy
it. Although he hailed from the neighbouring village of Nkwamkwam, yet the chief of the
town invited him to be linguist and he agreed. This event marked the creation of the linguist
line in the family of the parties, and was also the beginning of the institution of the office of
linguist in the traditional set-up in the area.

Before he agreed to become linguist, Opanin Kwaku Osei was known in private life to have
possessed considerable property and wealth all of which he acquired by dint of his own efforts
or labour. That being the character of his properties, including the properties in dispute, it
follows that upon his death intestate the properties should devolve according to the custom
of his matrilineal descent upon the hereditary members of his family who would automatically
be vested with their ownership and the right to possession.

It so happened that Opanin Kwaku Osei did not die as an ordinary member of the family. He
died while a linguist to the oman stool. He died without having taken steps to earmark his
identifiable self-acquired properties. In such a situation, strict customary law requires that
the properties he possessed should become forfeited to the linguist stool or office and not
devolve upon the hereditable members of his family.

The question is: as between the plaintiff and the defendant, who has the better right to take
possession of the properties concerned? The plaintiff advances her claim of ownership to the
properties on the ground that upon the death of their owner, the late Opanin Kwaku Osei, by
force of customary law the said properties became family property, and so in her capacity as
the present successor in the family, she is entitled to their enjoyment and occupation. The
line of defence of the defendant is that upon the death of Opanin Kwaku Osei, the said
properties enured for the benefit of the linguist stool which he founded because he died
possessed of the properties while still a linguist stool occupant. The defendant, therefore,
contends that as the present linguist he has the right to use the properties.

In this conflict, efforts by family members to resolve the deadlock between the two contestants
proved to be of no avail, and the result of it is that the plaintiff was obliged to institute two



separate actions against the defendant, claiming recovery of the properties. The two actions
were consolidated and tried together. Judgment went against the plaintiff. She appealed on
the ground that the conclusion of the judge is against the weight of the evidence. At the
hearing, counsel for the plaintiff told the court that the object of bringing the appeal is to set
aside the judgment of the court below so as to enable the plaintiff to recover possession of
the double-barrelled gun only from the defendant.

The conclusion of the learned judge involves consideration of questions of fact and
law. Learned counsel for the plaintiff presented and persuasively developed two points in his
submissions to the court. The first point made by counsel concerns the weight of the evidence
in the case. He submitted that, on a proper appreciation of the evidence, the correct
conclusion was for the learned judge in the circuit court to have found in favour of the
plaintiff. He contended that there was no good ground shown on the evidence adduced which
provides justification for the court to conclude that "the defendant, the present linguist in the
family, having been appointed to the said office after the death of Kofi Boadi, the last linguist
... the gun and house automatically devolved on the defendant." Counsel further pointed out
that the evidence showed that throughout his assumption of office as linguist, the late Opanin
Kwaku Osei, the common ancestor of the parties, dealt with his self-acquired properties as if
they were privately owned and regarded them as such.

In my view, the learned circuit judge might have thought that the defendant was legally
entitled to keep the properties in question because the evidence showed that after the death
of their original owner, some of the properties admitted to have been self-acquired by him
were made available for free use by members of his family, including the successive holders
of the office of linguist in the family. There was evidence that after the death of the common
ancestor and founder of the linguist stool in the family, his various successors-in-office were
also appointed as personal successors in the same family. Thus after the death of Opanin
Kwaku Osei, he was succeeded by Kweku Maase, both as personal successor and also as the
next linguist. Similarly, after Maase's death, Kofi Boadi succeeded and had the double
role. The evidence was that he was chosen as the personal successor by the family, and later
was appointed by the chief of the town as linguist. All these individual persons had the free
use of the double-barrelled gun and resided in the house in question without protest by the
family. It seemed there might well have been objections by the family if the individual
members had attempted to use the properties in question or deal with them in a manner
which was inconsistent with the family's ownership. But as the evidence led now shows, it
seems it is the present linguist who now asserts a right adverse to that claimed on behalf of
the family by the plaintiff, hence the present litigation.

That being the factual position, I cannot conceive of any rule of law which operates so as to
terminate the family's ownership or entitlement to the properties and convert them into a sort
of public ownership of the linguist stool, save by the voluntary act or consent of the family
itself. In my opinion, it appears the defendant is enabled to advance this claim of ownership
and possession to the properties by reason of the fortuitous circumstances that their original
owner happened at the same time to be the founder of the linguist stool and used them while
a linguist.

As already indicated, the conclusion of the learned circuit judge also involves a consideration
of the application of the principle of customary law as enunciated in Antu v. Buedu (1929)
F.C. "26-"29, 474. Although it does not seem that any of the cases decided by the courts
since Antu v. Buedu (supra) were cited before the learned judge or brought to his notice, yet
the reasoning behind the conclusion indicates that the judge might have been influenced to
some extent by the decision in which the applicability of the rule had been canvassed and
given sufficient judicial determination.



The question now is: under what legal right has the defendant declined to surrender the
properties in dispute to the plaintiff who demanded their restitution by right of her being the
present successor appointed by the family of the deceased? It seems to me that the
defendant argues that he is entitled to hold on to the properties by operation of the rule of
customary law as sanctioned by the decision in Antu v. Buedu above. His reason seems to be
that as the original owner of the properties concerned died possessed of them while still a
linguist and failed to declare their nature or identity prior to his enstoolment, the said
properties after his death became attached to the office which he founded. In this way, the
rule of customary law operates to divest the ownership of the self-acquired properties of
Opanin Kwaku Osei who failed to make a pre-enstoolment declaration of his properties prior
to his death. In so far as the final conclusion in the case seems to have been influenced to
some extent by the rigid application of this rule as enunciated in early times, it is therefore,
necessary to consider the correctness of the basis of the decision appealed from, and the
circumstances of the application of the principle of customary law in so far as it was relevant.
I think that in the absence of any evidence that the common ancestor of the parties intended
to make a customary gift or did make an outright gift of these properties to the customary
office he created in the family, it seems no principle of law can divest his family of the
ownership of the properties after his death. The learned judge obviously was wrong in holding
that the said properties "had consistently devolved on all other members of the family who
had held the office of linguist." From the fact that the particular properties were freely
available for the purpose of the stool holders who were also members of the family it does
not follow that they are the legal owners thereof, unless by force of customary law. It seemed
the reason for the forebearance on the part of the family in not suing for the recovery of the
properties in the past was because the former successive linguists, since the death of Opanin
Kwaku Osei, made no adverse assertion of ownership or occupation of the properties as
against the family. But the present defendant, by his conduct in refusing to acknowledge the
exclusive ownership of the family in regard to the properties concerned, and also to deliver
up possession of the double-barrelled gun in particular, might have provoked the present
plaintiff to sue to assert the family's ownership and lawful right of occupation in respect of the
said properties.

The rigid application of the rule of customary law relating to a stool occupant's self-acquired
properties after death has been found to reveal disturbing features and worked great injustice
in practical cases, and so the courts have felt the need to impose some qualification in its
application in certain respects. Thus in a case in which it can be shown that the new chief
has by word or conduct indicated that he intends to keep his privately-owned properties, effect
is now given to the evidence as a matter of fact, instead of the court acting on a general
principle of customary law that property belonging to a chief while on the stool belongs to the
stool upon his death or deposition. As I have shown, it is plain from the evidence that
throughout his tenure of office as linguist, the late Opanin Kwaku Osei dealt with the
properties in dispute as his privately-owned properties even though the evidence showed that
he used them at the same time while on the linguist stool. It seems that the view of the
courts now as shown in some of the decided cases such as Yamuah IV v. Sekyi (1936) 3
W.A.C.A. 57, Acquah III v. Ababio (1948) 12 W.A.C.A. 343 and Serwah v. Kesse [1960] G.L.R.
227, S.C. is that henceforth the courts must seek to dismiss the stringent application of the
rule, in favour of attaching much importance to the weight of the evidence, and make a finding
of fact as to whether the intention is to keep the properties in the family or give them up to
the traditional office or stool. By departing from the application of the content of the rule of
customary law as rigidly applied before, the courts have introduced into the law relating to
the status of a chief's privately-owned properties after death, a new guiding principle of the
relevant customary law of fundamental and far-reaching importance which is bound to affect



and influence the action or conduct of persons eligible to ascend traditional offices in relation
to their private possession. In my view, from their recent decisions on the subject, it is clear
the courts have evolved and laid down the other side of the general rule of the customary law
in the sense that if in a particular case the weight of the evidence is that the stool occupant
desires to keep his privately-owned properties distinct from the rest of the property of the
stool he occupies, it is the duty of the court to give effect to that instead of automatically
applying the view of native law as in early times.

The essence of these decisions is that the application of the rule in its original form or
otherwise depends upon the facts in each case. In my judgment, the recent decisions on the
topic I have referred to have the support of reasonableness in the application of the particular
principle of customary law, and show authority and consistency, and I would add good-sense,
in their qualification of the strict principle. As the criterion for adjudicating the ownership and
possession of the properties in dispute in this appeal is the weight of the evidence and not
the strict application of the relevant rule of the customary law, the ground for the decision of
the learned judge of the court below seems to me to be untenable in law, therefore, it follows
that the appeal must succeed and it is allowed. The judgment of the court below is set aside
together with any order as to costs

DECISION

Appeal allowed with costs.

SERWAH v. KESSE [1960] GLR 227-231
IN THE SUPREME COURT
28TH NOVEMBER, 1960
VAN LARE, SARKODEE-ADDO AND AKIWUMI, J1.S.C.
VAN LARE JSC
The plaintiff was enstooled Queen Mother of New Juaben in 1948 and destooled in 1952. The
defendant succeeded her on the Stool in 1952. Between 1948 and 1952 the Department of
Agriculture paid rehabilitation grants in respect of 28 farms known as Koforidua North,
Koforidua South and Akwadum to the plaintiff and after her destoolment the grants were
claimed by her successor the defendant, on the ground that the farms were stool property
and the grants were paid to the plaintiff between 1948 and 1952 as stool occupant and not
as beneficial owner of the property. In the circumstances the plaintiff brought an action
claiming declaration of title to the farms, the recovery of any payments made by the
Department of Agriculture to the defendant, an account and also an injunction.
The action was tried in the Land Court, Accra, by Ollennu, J. who held on the evidence that
the farms in dispute were family property of the plaintiff and gave judgment in her favour. The
defendant appealed to the Supreme Court on the grounds (1) that the plaintiff had not proved
title beyond all reasonable doubt, (2) the Land Court had no jurisdiction to hear the case as
it related to the recovery of property alleged to be stool property, and (3) the plaintiff had not
declared the farms as private family property on her enstoolment and therefore by customary
law the farms merged with and attached to the stool properties of the Queen Mother of
Juaben.

On the evidence as a whole the appellant does not appear to have any answer to the strong
case made by the respondent nor has she put forward for consideration any case in opposition
to that made by the respondent. On the other hand from the evidence of the appellant and
her witnesses one is bound to be led to the conclusion that the disputed farms are not stool
properties nor could they possibly be attached to the office as alleged. There is no wonder
therefore in my view for the trial judge's conclusion that the disputed farms belong to the



respondent's family—Kua family. This decision is in accordance with the principle of our
customary law that among the Akans the immediate beneficial interest in a woman's self-
acquired property descends to her children and their children—children's children meaning the
children of daughters only—see the judgment of Ollennu, J. in Mills v. Addy (3 W.A.L.R. 357).

Learned counsel relies on the law laid down in Antu v. Buedu (F.C. 1926-29, 474), which is
that unless a chief's private property is earmarked when he ascends to the stool, it becomes
mixed up with the stool property and cannot be claimed by him on deposition. He further
submits that the principle of law so enunciated has no exception and there can be no instance
when it cannot apply. He has argued that in the absence of evidence that the respondent
earmarked her said family property, that is to say, the disputed farms when she became
Queenmother of New Juaben, by customary law her said property became merged and the
said property must be deemed to have become a property attached to the stool of the
Queenmother of New Juaben.

I am unable to agree. The exception to the general rule has been laid down by a later decision
of Yamuah VI v. Sekyi (3 W.A.C.A. at p. 58) when the West African Court of Appeal accepted
and attached great importance to the evidence that:

“the private property of a man put on the Stool as Ohene does not go to the Stool and he can
dispose of it as he likes, and that if he is trading whilst on the Stool he can do what he likes
with what he makes by his trading if he is trading with his own money."

In my view the following statement of the law which I quote from the judgment appealed
from relating to the position appears to me to be wholly correct:

“There are many exceptions to that rule one of them is that where the stool holder has to the
knowledge of the elders of the stool, kept his self-acquired property distinct or where whilst
he is on the stool he engages in his private business to the knowledge of the elders, from
which he earns an independent income, his failure to make pre-enstoolment declaration of his
self-acquired property will not make his self-acquired property stool property.

The general rule of customary law referred to by counsel applies either to ancestral stools
which have accumulated properties over the generations or to stools to which definite
properties were attached upon their creation. The occupant of such stool is expected to use
part of the proceeds of such stool property for his upkeep and to apply part in acquiring more
properties for the stool. Therefore if an occupant of a stool has a private source of income
which is not known to the elders of the stool it is presumed that he maintains himself from
the stool property he met, and that any property he acquires whilst on the stool was acquired
with funds of the stool and are therefore stool property”.

In the present case the stool of the Queenmother of New Juaben is found to be of recent
creation and not an ancestral one and as the stool had no property which could possibly be
mixed up with any self-acquired property of its occupant, there was no necessity for the
respondent or for the deceased member of the respondent's family who occupied the said
stool to declare her or their private property prior to or upon installation, as no presumption
could arise that such private property became mixed up with stool property by operation of
customary law.

In the result I am of the opinion that the learned judge came to a correct conclusion on the
facts and on the law involved and I would therefore dismiss the appeal.

DECISION
Appeal dismissed.
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The respondent, Nana Osei Kwadwo II, is the Omanhene of Bekwai. Under him is a village
called Fahiakobo. Fahiakobo is a stool land and is controlled by an odikro or an agent of the
respondent, for ruling or controlling Fahiakobo.
It is the practice in the area that the stranger farmers on the land, pay some money to the
respondent and the other "odikro." But with special regard to Fahiakobo the practice as alleged
by the appellant(the Republic) is that, whenever any stranger farmer wants land for cultivation
he has to consult the Bekwaihene, i.e. the respondent. The respondent will then refer him to
the odikro of Fahiakobo, who will demarcate the land to the interested person. Any money
paid in consideration of the transfer of the land is called "asikano," and it goes to the benefit
of the Bekwaihene in his capacity as the Omanhene. After the "asikano" has been paid the
stranger farmer does not have any obligation to pay any other moneys to the Bekwaihene.

The respondent's contention is that with regard to the lands of Fahiakobo, the "asikano" does
not mean only the money a stranger farmer pays when he first acquires a part of the
Fahiakobo stool lands. It includes all the revenues which accrue from the lands, such as
tributes from cocoa farms, rice farms, etc. because of the peculiar history of the Fahiakobo
lands. The history is that many years ago a boundary dispute arose between the Dwebisohene
and the Twafohene, both being sub-chiefs under the Bekwaihene, the respondent. To avoid
a civil war the respondent asked the Ehurenhene to settle the dispute. Each disputant showed
his boundary, and when the boundaries were well demarcated, it was noticed that there
remained a piece of land not claimed by any of the parties. This piece of land, now known as
Fahiakobo was given to the respondent to rule directly. Fahiakobo alone has all the revenues
on its lands collected and sent directly to the respondent as the Omanhene. This story appears
to be accepted by the appellant.

The contention of the appellant is that the respondent is entitled only to the money which a
fresh stranger farmer may pay on acquiring his land. Every other money payable by way of
revenue should be paid to the Lands Commission. The State had information that the
respondent was collecting nearly every revenue from Fahiakobo and keeping it for himself. He
was warned against the practice. He insisted that every Omanhene of Bekwai had done this
so-called illegal collection without getting into trouble. That even Fahiakobo was not on the
list of the stool lands from which the government collected stool lands revenue, and he had a
claim of right to continue to collect the revenue. He was accordingly charged with stealing
various sums of money from stranger farmers by way of tribute. He was convicted by the
Circuit Court, Kumasi. He was acquitted on appeal by the High Court; and hence this appeal.



The grounds of appeal by the State are essentially on points of law, as the facts of the case
are not in dispute. The Chief State Attorney indicated the authority to whom is given the
power of collecting and administering all stool lands. He referred the court to section 17(1)
of the Administration of Lands Act, 1962 (Act 123) which provides:

"17. (1) All revenue from lands subject to this Act shall be collected by the Minister and for
that purpose all rights to receive and all remedies to recover that revenue shall vest in him
and, subject to the exercise of any power of delegation conferred by this Act, no other person
shall have power to give a good discharge for any liability in respect of the revenue or to
exercise any such right or remedy."

It was argued further that the collection of the various revenues by the respondent other than
the "asikano" was tantamount to usurpation of the work of the minister by a person who was
not the agent of the minister, and failure to pay the money collected to the minister was
tantamount to wrongful collection and stealing of the money thus collected. The Chief State
Attorney submitted that the learned High Court judge misdirected himself as to the meaning
of section 17(1) of Act 123 and the meaning of dishonest appropriation under section 120 of
the Criminal Code, 1960 (Act 29) and so came to the wrong conclusions.

It was further pointed out that although section 27 of Act 123 prescribes an offence for the
violation of the provision, there was nothing wrong with charging the offender under any other
Act which the offender might also have violated. Furthermore, the offences preferred against
the respondent were in strict compliance with section 112 of the Criminal Procedure Code,
1960 (Act 30).

The learned High Court judge found that the trial judge convicted the accused without
particularising the counts on which he was convicted, and passed one sentence for all the
several counts. According to him this procedure was incurably bad. The learned Chief State
Attorney submits that such errors are mere irregularities that can be corrected by the appellate
court and could have been corrected by the High Court judge himself.

Also, the defence of the respondent that he acted on a bona fide claim of right was attacked
by the Chief State Attorney. According to him the claim of right was not bona fide, because
the respondent had been warned that he was usurping the power of the Stool Lands
Secretariat.

The reply of counsel for the respondent to the appeal is essentially the same as his defence
throughout the whole case. That is, because of the special history of Fahiakobo, the
paramount chief of Bekwai as of right, is entitled to all dues collected from the stool lands of
Fahiakobo. In other words, he is exempt from the revenue laws on stool lands. And if he is
mistaken, then he claims a bona fide claim of right.

This appeal may be dealt with under the following broad issues. The first issue to be
considered is the extent to which the administration of stool lands revenue affects Fahiakobo
stool lands. Section 1 of Act 123 states that "the management of Stool lands shall be exercised
by the Minister"; and section 17 (1) of Act 123 referred to above together with section 1 have
been modified by section 48 of the Provisional National Defence Council (Establishment)
Proclamation (Supplementary and Consequential Provisions) Law, 1982 (P.N.D.C.L. 42). The
part of section 48 which is relevant to this appeal is section 48 (1) which provides:

"48. (1) There shall be in the Secretariat of the Lands Commission an Administrator of Stool
Lands who shall be responsible for—

(a) the management and disbursement of all existing funds held on account of stools by the
Government;



(b) the establishment of a stool land account for each stool into which shall be paid all rents,
dues, royalties, revenues or other payments whether in the nature of income or capital from
stool lands;

(c) the collection of all such rents, dues, royalties, revenues or other payments whether in
the nature of income or capital and to account for them to the beneficiaries specified under
subsection (2) of this section."

To my mind, it is indisputable that the management of stool lands and the collection of moneys
itemised under section 48 (1) (c) of P.N.D.C.L. 42 is the monopoly of the Secretariat of the
Lands Commission through the Administrator of Stool Lands.

It is not in dispute that Fahiakobo lands are stool lands; therefore despite the history behind
how Fahiakobo became part of the stool lands of the respondent, those lands are under the
management of the Stool Lands Commission Secretariat, and it is only the Administrator of
Stool Lands or his duly appointed agent who can lawfully collect revenue from stranger
farmers on those stool lands, in accordance with section 48 (1) (c) of P.N.D.C.L. 42.

The provisions of section 48 (1) and (2) of P.N.D.C.L. 42 are so comprehensive that I am
unable to see how it can be said to exempt any stool land from their control. I am also unable
to see how any of the various accounts identified under section 48 (1) (b) and (c) can be
exempted from the operation of the section. The burden of proving an exemption is on the
respondent. The basic evidential principle is that whoever claims that he has a licence or
exemption from complying with the law, has the burden on him to prove that licence or
exemption. The standard of proof is just to create a reasonable doubt: see R. v. Spurge
[1961] 2 Q.B. 205 at 212-213, C.C.A.

I have examined the evidence as a whole and that of the respondent in particular very
carefully, and I am satisfied that there is no evidence which creates any exemption which
takes Fahiakobo stool lands from the jurisdiction of the Administrator of Stool Lands as
provided under section 48 (1) (b) and (c) of P.N.D.C.L. 42.

If Fahiakobo lands fall under the control of the Lands Commission Secretariat and under the
direct control of the Administrator of Stool Lands, then the collection of the revenue by the
respondent or his agents, which the respondent does not deny, is an unlawful collection.
The next point to be considered is whether the unlawful collection of the stool lands revenues
by the respondent amounts to stealing under Act 29. On this issue, the respondent, supported
by the learned appellate High Court judge, stated that the Lands Commission Secretariat did
not have Fahiakobo stool lands on its list of stool lands for revenue collection. Therefore there
was no evidence that the farmers or the persons from whom the revenues were due would
have refused to pay if the secretariat had demanded the payment from them, even though
the respondent would have already made his "unlawful" collection. Also as such collection,
even if improper, would have been made under a bona fide claim of right it would not be a
basis for a criminal action.

There is evidence that officers or agents of the Lands Commission Secretariat informed the
respondent that he should desist from collecting revenues from Fahiakobo stool lands because
revenues from those lands were under the control of the secretariat. Thus when the
respondent ordered the collection of the revenues he appropriated the revenues, "with a
knowledge or belief that the appropriation (was) without the consent of some person . . . who
is owner of the thing." (See section 120 (1) of Act 29 for the explanation of
misappropriation). In the face of this evidence, it would really not be any defence to the
respondent if the farmers either through fear or ignorance paid again after the unlawful
collection. Each collection by the respondent would be unlawful, whenever made with the
knowledge that he was collecting somebody's revenues against that person's wishes.



Claim of right in good faith appears to be a sound defence if the act was done mistakenly but
the mistake was an honest one. I think that defence is deceptive and should be used
extremely carefully. This defence is in section 29 of Act 29:

"29. (1) A person shall not be punished for any act which, by reason of ignorance or mistake
of fact in good faith, he believes to be lawful.

(2) A person shall not, except as in this Code otherwise expressly provided, be exempt from
liability to punishment for any act on the ground of ignorance that the act is prohibited by
law."

Section 29 of Act 29, as I have always understood it, draws a rigid line between a conviction
and punishment. It is not a shield against a conviction. It only provides an occasion when a
person who has been found guilty will nevertheless be exempted from punishment, by being
given absolute discharge, such as "cautioned and discharged" or "bound over to be of good
behaviour," as none of these pronouncements count as punishment under section 294 of Act
30, the provision that defines what constitutes punishment under our laws. If section 29 is
to become a defence it means the respondent has to agree to be guilty of stealing but is
pleading to be exempted from punishment because in good faith he thought, as all his
predecessors had violated the stool lands revenue laws without any complaints from the State,
as of right, he also could collect the revenues from Fahiakobo for himself and refuse to pay
them to the Administrator of Stool Lands.

But can this mistaken belief fall under section 29 (1), i.e. is the error an error arising out of
ignorance or mistake of fact? To my mind whether a person is entitled to keep for himself
revenue accruing from stool lands to the exclusion of the Administrator of Stool Lands,
contrary to P.N.D.C.L. 42, is not a question of fact. It is certainly a question of law.

If it is a question of law, then the respondent falls under section 29 (2), and has to establish
that somewhere under Act 29, he is exempted from punishment for stealing through
ignorance. There is no evidence of that defence available on record in favour of the
respondent. I accordingly hold that this partial defence under section 29 of Act 29 does not
avail the respondent.

The next issue to be examined is the question of submission of no case at the end of the
prosecution's case. The learned High Court judge rightly pointed out that there was no
evidential support for counts 12 and 13 against the accused. The Chief State Attorney also
concedes that point. On examining the evidence on record I have also come to the same
conclusion. The appeal against conviction on counts 12 and 13 must therefore be dismissed,
and I would dismiss them.

The learned High Court judge raised the question of whether or not there was proper evidence
to convict on count 10. In his opinion as the receipt which was apparently used as part of the
evidence to convict the accused was only an identification and was never tendered as
evidence, it could not count as evidence. The law here is settled that in trials, particularly
where the accused is defended by counsel, facts wrongly admitted as evidence should be
protested against at the earliest possible opportunity; and in a case such as this, the point
should be specifically raised as one of the grounds of appeal. This point cannot therefore be
raised belatedly and obliquely here by the appellate High Court judge.

The final legal point that needs considering is the failure of the trial circuit judge to convict
the respondent on the number of offences on which he was found guilty, as well as his one
general sentence covering all the counts without specifying which count was awarded what
sentence. The learned appellate High Court judge made a close analysis of the law governing



such situations, citing some relevant Court of Appeal decisions which are quite opposite to the
present position. He said:
"I finally come to the more serious part of the conviction of the appellant. I have already
in this judgment quoted what the learned circuit judge pronounced on the conviction in
these terms;
'I find the accused person guilty of the charges and accordingly proceed to convict him. In
this case however, even though as many as thirteen counts were preferred, general
evidence of stealing was led and only a few particulars were proved . . .’
Assuming that a few particular counts were proved; he should have mentioned those counts
and convicted the accused on them. Again, in imposing sentence, he should have stated to
which the fine related, and whether concurrent . . ."
The learned appellate High Court judge cited the case of Biney v. The Republic, Court of
Appeal, 14 April 1969; digested in (1969) C.C. 70, a case whose situation is very much like
the present one. In that case the accused was tried on two counts of pretending to be a
public officer. The magistrate did not formally convict him on any of the counts, but
proceeded to sentence him by giving him one sentence of two years' imprisonment with hard
labour without stating the sentence for each count. The learned judge then set out in extenso
the judgment of the Court of Appeal in that case, per Azu Crabbe J.A. (as he then was):
"A failure to convict, therefore, unless there is a sufficient reason to the contrary, is a breach
of the mandatory provisions of section 171(2) of Act 30. And as the court said in Agbettoh v.
Commissioner of Police [1963] 2 G.L.R. 413 at 416, S.C.:
'. . . where the irregularity complained of relates to a breach of a mandatory statutory
provision, such as in this case, it is no excuse to say that the irregularity had occasioned no
substantial miscarriage of justice.'
In this case the appellant was charged upon two counts, but the learned district magistrate
passed only one sentence which was quite ambiguous. There should have been a sentence
on each count . ..

In our view, the failure to convict the appellant on each count before sentence, and the other
irregularities, constitute such a grave departure from the administration of criminal justice as
to render the proceedings null and void. Consequently, we do not think that this case can be
brought within the ambit of section 406 of Act 30.

For the above reason, we allowed the appeal and annulled the sentence of two years
unlawfully passed by the learned district magistrate."

On the basis of this Court of Appeal decision, the learned High Court judge allowed the appeal
in this case.

Section 406 of Act 30 which is regarded inapplicable in the face of such errors states:

"406. (1) Subject to the provisions hereinafter contained, no finding, sentence, or order passed
by a Court of competent jurisdiction shall be reversed or altered on appeal or review on
account —

(a) of any error, omission, or irregularity in the complaint, summons, warrant, charge,
proclamation, order, judgment, or other proceedings before or during the trial or in any
enquiry or other proceedings under this Code; or . ..

unless such error, omission, irregularity, or misdirection has in fact occasioned a substantial
miscarriage of justice."

It may be reiterated that in the decision of Biney v. The Republic (supra) the Court of Appeal
stated that where an irregularity violates mandatory statutory provisions such as relating to
convicting on each count and sentencing on each convicted count, such violations will nullify
the verdict on appeal even though the violations might have caused no substantial miscarriage



of justice. If Biney v. The Republic (supra) which was decided in 1969 is the authoritative
statement of the law at that period then the position of the law has drastically changed with
the coming into force of the Courts Act, 1971 (Act 372).

Under Act 372, the only basis for allowing a criminal appeal, no matter what, is the causing
of a substantial miscarriage of justice. Section 26 (12) of Act 372 provides:

"(12) The appellate Court on hearing any appeal before it in a criminal case shall allow the
appeal if it considers that the verdict or conviction or acquittal ought to be set aside on the
ground that it is unreasonable or cannot be supported having regard to the evidence or that
the judgment in question ought to be set aside on the ground of a wrong decision of any
question of law or fact or that on any ground there was a miscarriage of justice and in any
other case shall dismiss the appeal:

Provided that the said Court shall notwithstanding anything to the contrary in this subsection
dismiss the appeal if it considers that no substantial miscarriage of justice has actually
occurred or that the point raised in the appeal consists of a technicality or procedural error or
a defect in the charge or indictment but that there is evidence to support the offence alleged
in the statement of offence in the charge or indictment or any other offence of which the
accused could have been convicted upon that charge or indictment."

(The emphasis is mine.) The first part of section 26 (12) of Act 372 is mandatory if the court
thinks that the decision was unreasonable or wrong in law or fact. The proviso also says the
proviso must mandatorily apply and in spite of whatever is said in section 26 (12) of Act 372
no appeal should be allowed unless a substantial miscarriage of justice has been caused by
the conviction.

Also an appeal should not be allowed where all that has happened is a technical error or
procedural error. Also if there is a defect in the charge or indictment but there is evidence on
record upon which the defective charge can be supported or another charge can be supported,
the accused cannot be discharged or acquitted simply because these technicalities or
procedural defects exist in the charge, without causing actual substantial miscarriage of
justice.

On the authority of the proviso of Act 372, therefore, if a trial court sentences an accused
person without first convicting him, or finds him guilty on a number of counts without
indicating which counts, and pronounces only one sentence to cover the undisclosed counts,
that court would have erred; but so long as there is evidence on record to indicate on which
count the accused could be convicted, the appellate court in so far as its action does not cause
a substantial miscarriage of justice, is compelled to dismiss the appeal and substitute the
appropriate convictions and of course the sentences.

To my mind, to acquit on appeal, a person against whom there is undoubted evidence beyond
reasonable doubt, because before sentencing him the trial court forgot to announce the
incantation of "you are hereby convicted on counts 1, 2, 3, etc. and sentenced to a fine or
imprisonment on each count concurrently" is being unduly technical without paying sufficient
attention to the real question of doing justice. The holding of the balance of justice between
the accused and the public by the appellate courts and the veering of criminal justice from
technicalities to the real essence of justice is, to my mind, the policy behind the Courts Decree,
1966 (N.L.C.D. 84), s. 13, which eventually became Act 372, s. 26 (12). Applying the law as
it is now to the present case I would allow the appeal of the Republic.

JUDGMENT OF AMPIAH J.A.

I agree.

JUDGMENT OF ADJABENG J.A.

I also agree.
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REPUBLIC v. BOATENG; EX PARTE ADU-GYAMFI I1I [1972] 1 GLR 317-337
IN THE HIGH COURT, ACCRA

19 NOVEMBER 1971
HAYFRON-BENJAMIN J.

The applicant is the abusuapanyin of the Abrade family of Akwatia and a principal kingmaker.
He claims that with the queenmother, Obaapanyin Adjoa Dankwa II, he is responsible for the
election and enstoolment of the chief of Akwatia. He claims that the application is for himself
and on behalf of the Abrade family of Akwatia. This is denied by the respondent who states
that "it is not true that the applicant is the head of the Abrade family or a principal kingmaker
of the Akwatia stool, or that he brings the action on behalf of the said family. The respondent
claims that the head of the Abrade family of Akwatia is Opanyin Kofi Tuda IL."

Lengthy litigation over the enstoolment or the purported enstoolment of the respondent as
Akwatiahene was decided by the chieftaincy committee appointed by the National Liberation
Council under the provisions of the Chieftaincy Act, 1961 (Act 81), and presided over by Mr.
Justice Siriboe. The decision of this committee as confirmed by the National Liberation Council
was published in No. 39 of the Local Government Bulletin of 6 September 1968. It reads:

"Entitled: Ohemaa Adjoa II and Others, Plaintiff applicants versus Gyasehene Kwasi Boateng
and Asafoatse Kwame Dapaah, Defendant respondents.

Notice is hereby given under subsection (5) of section 39 of the Chieftaincy Act, 1961 (Act
81), that the following findings of the Committee consisting of J. B. Siriboe, Esq. (Chairman),
J. B. Braimah, Esq., (Kenyasewura) and I. K. Agyeman, M.B.E., Esq., given on the 7th March,
1968 has been confirmed by the National Liberation Council:

(i) that the appeal is allowed and the proceedings and judgment of the Akim Abuakwa
Traditional Council given in favour of Kwame Boateng, are hereby set aside as being null
and void;

(ii) that the Obaapanin be given the chance as custom demands, to make fresh nomination
of a suitable candidate bearing in mind that at least she has three chances to do so;

[p-322]

(iii) that since the Akim Abuakwa Traditional Council made no order as to costs, a similar order
is made in this appeal (No costs).

By command of the National Liberation Council. 2nd September, 1968."

The applicant in his affidavit in support of his application has given the full title of the causes
which came before the chieftaincy committee. The title is:



"Obaapanyin Adjoa Darkwa II & Ors. Plaintiffs, versus Gyasehene Kwasi Boateng and
Defendants, Asafoatse Kwame Dapaa and Baffour Asare Amankwa II Plaintiff, versus
Gyasehene Kwasi Boateng and Kwame Dapaah Defendants, and Opanyin Kwaku Ampofo
Plaintiff, versus Opanyin Kofi Tuda II Defendant."

The applicant states on oath in his affidavit that at the time of the said actions, Kwaku Ampofo
was the abusuapayin or head of family, but he has since died. He further states that he, the
applicant, represented the said Kwaku Ampofo at the litigation and was after his death
appointed successor to him and made abusuapayin of the Abrade family of Akwatia, a position
he has since held. The respondent nowhere denies that the applicant was appointed a
successor to Kwaku Ampofo, he only denies that the applicant is the head of the Abrade
family.

Kwaku Ampofo it is clear was a party to the dispute, and the applicant is his successor. The
person who the respondent claims to be the head of the Abrade family was also a party to
the litigation. It is not shown in the title of the case in what capacities either of these two
persons took part in the litigation. However it is clear that the applicant as a representative of
Kwaku Ampofo was on the queenmother's side and litigated in the same interest while Kofi
Tuda II was on the respondent's side and fought in the same interest. It would be
unreasonable, to say the least, to require the said Kofi Tuda, even if it is conceded (which is
not) that he is the abusuapanyin of the Abrade family to initiate these proceedings. The rule
that only the head of the family can sue or be sued on behalf of the family has been subjected
to several exceptions over the years.

In any event I am satisfied and so hold that the applicant having represented Kwaku Ampofo
in the earlier litigation and having been elected his successor has sufficient interest in the
subject-matter of these proceedings as to vest in him the necessary locus standi to bring and
maintain this application.

[p.323]

The gravemen of the applicant's complaint can be found in paragraphs (13), (14) and (15) of
his affidavit. These state as follows:

"That in spite of the judgment (findings) of the Chieftaincy Secretariat which is still subsisting
and without any authority and that of the queenmother [sic.] the respondent has been put on
the stool as chief of Akwatia.

(14) The respondent has gone to live in the palace, he calls himself the chief of Akwatia under
the stool name of Barima Kwame Boateng II and purports to exercise the functions of
the chief of Akwatia contrary to custom and the judgment/findings of the secretariat
aforesaid.

(15) That this act is against the finding of the Chieftaincy Secretariat and the act is calculated
to bring and is bringing disruption in the town of Akwatia in general and in the Abrade
family in particular."



"These grounds have been summarised in the statement filed on behalf of the applicant in
compliance with the Supreme [High] Court (Civil Procedure) Rules, 1954 (L.N. 140A). Order
59, r.2. The grounds on which relief is sought are given as:

"That there is a subsisting judgment against respondent debarring him as chief of Akwatia
and that the respondent did not appeal against the judgment and no court of competent
jurisdiction has set aside or reviewed the judgment. And that without the consent of the
applicant and the queenmother Nana Adjoa Darkwa of Akwatia respondent has occupied the
stool and purports to exercise the functions of chief of Akwatia contrary to the
judgment/findings of the Chieftaincy Secretariat."

The relief sought by the applicant is an order of prohibition restraining the respondent from
occupying the palace of Akwatia, from calling himself the chief of Akwatia, and also from
purporting to exercise the functions of the chief of Akwatia.

Before stating the case put up by the respondents, I must comment on the extremely careless
manner in which these papers filed in these proceedings for the applicant have been prepared.
All through these papers, reference is made to the judgment or findings of the Chieftaincy
Secretariat. A reference to the Local Government Bulletin which has also been filed would
have shown those responsible for preparing these papers that the findings were those of the
chieftaincy committee and not the secretariat. Further the relief sought as stated in one
affidavit is for an order of prohibition against the respondent herein to prevent him from
exercising the functions of a chief of Akwatia including his judicial functions and in another
affidavit it is "for an order of prohibition against the said respondent to stop him from
occupying the palace of Akwatia, and also from purporting to exercise the functions of the
chief of Akwatia." In the statement filed under Order 59, r. 2, however, no mention is made
of an order of prohibition, neither is mention made of an order to prevent [p.324] the
respondent from residing in the palace or performing any judicial functions.

The case of the respondent is well stated in paragraphs (5)-(12) of his affidavit in opposition.
These state:

"(6) That the decision of the chieftaincy committee did not debar me from further election as
a chief but gave the queenmother the chance in consultation with the kingmakers to
nominate a suitable candidate for three consecutive times. This is contained in Local
Government Bulletin No. 39, exhibit A.

(7) That this order was respected by the Akwatiaman and the candidate of the queenmother
was rejected in three consecutive elections by the people according to custom and in
terms stated by the decision; I was later accepted by the people and elected a second
time.

(8) That I was elected according to custom and that I am entitled to live in the palace and
exercise my rights as Akwatiahene.

(9) That immediately after my election the Okyeman Council approved my appointment and
installed me as the chief of Akwatia whereupon I swore the oath of allegiance to the
Okyeman Council and a report was accordingly made to the government.



(10) That the Ghana Government accepted my election and installation as a chief of Akwatia
and revoked the prohibition order made against me; vide Executive Instruments E.I. 3
and E.I. 4 dated 22 January 1970, which copy is hereto attached and marked exhibit B.

(11) That on 23 January 1970, I was recognised by the Ghana Government as Akwatiahene.
My appointment as a chief was published in the Local Government Bulletin No. 4 on Friday
23 January 1970.

(12) That by virtue of the facts, adduced herein, I am by custom and in law the chief of
Akwatia."

The major issues appearing for determination are therefore:

(@) Whether the election of the respondent conformed with the decision or findings or
directives of the chieftaincy committee as confirmed by the National Liberation Council.

(b) If it did not so conform with the directives, whether the swearing of the allegiance to the
Okyeman Council or the paramount stool rectified the position.

(c) If it did not rectify the position whether the recognition of the respondent by the
government and the publication of that recognition in the Local Government Bulletin is
conclusive of the regularity of his election and installation.

As the determination of the third issue would involve the effect of recognition by the
government of a chief under the Chieftaincy Act, 1961 (Act 81), and also the continued
effectiveness of the Chieftaincy Act especially the provisions dealing with the power of the
government to recognise chiefs, [p.325] I thought it desirable to have the Attorney-General's
department served with the proceedings and invited submissions from that office.

Whenever a question arises in court whether or not any statute or any instrument made
thereunder is void under article 1 (2) of the Constitution, 1969, or whether any statute or any
instrument made thereunder which forms part of the existing law should be read with such
modifications to bring it into conformity with the provisions of the Constitution under article
126 I shall direct the Attorney-General's department to be served with the necessary
documents and shall invite arguments from that department. In India the Code of Civil
Procedure, 1908 (Act V of 1908), makes provisions in Order XXVII-A for such a procedure.

The Attorney-General may then apply to join the case as a party; but he need not. He will
have notice of the proceedings and may send a representative to present his views on the law
to the court in a capacity similar to that of an amicus curiae. I am of the view that even if
such a procedure is not specifically enacted in our rules, its observance will help greatly in
making uniform the modifications etc., that will be introduced into the existing enactments by
the courts.

Before I deal with the major issues, I shall consider a point of procedure which has been
raised by the respondent. The respondent has submitted that the application for prohibition
does not lie and that it is misconceived and that the application for injunction is irregular and
also misconceived and that these applications should be dismissed in limine. The applicant
originally filed an application for leave to apply for an order of prohibition. I was in some doubt



whether the position of a chief involved any judicial functions; I intimated to counsel that if it
did not I was of the view that his proper remedy would be by way of an injunction.

I however granted leave to apply. Counsel in filing the pursuant notice filed an affidavit by
the applicant in which he stated that the respondent, apart from his traditional functions, was
also purporting to exercise judicial functions, but counsel did not claim an injunction on his
pursuant notice apparently thinking that an injunction ought to be brought by ordinary motion
and that it cannot be taken on an originating motion on notice as is required in applications
for prerogative orders. On 29 December 1970 before I could rule on his original application
for prohibition, he filed an ordinary motion for injunction. I decided therefore to hear
arguments on his application for an injunction treating it as an amendment of the application
for prohibition. In other words I have treated the applications as one dealing with prohibition
or in the alternative an injunction. The application before me is therefore one of an originating
motion on notice asking for an order of prohibition or an injunction.

I shall first deal with the respondent's objection to the application for an injunction. It is quite
clear to me that if this is an application for the ordinary equitable remedy of injunction, then
it will not normally lie in the absence of the pendency of a substantive writ before the court.

[p.326]

However if the injunction is part of an application for a prerogative writ the position is different.
By section 9 of the Administration of Justice (Miscellaneous Provisions) Act, 1938, all
informations in the nature of quo warranto were abolished in England. Subsection (2) of that
section provided that the High Court may grant an injunction restraining any person from
acting in an office in which he was not entitled to act and might if the case so required, declare
the office vacant. Under subsection (3) of section 9 no proceedings could be taken by any
person under that section who would not have been entitled to apply for an information in the
nature of quo warranto immediately before the commencement of the Act. The principles on
which the new injunction can be issued are the same as those which governed the grant of
the old prerogative writ of quo warranto and not in accordance with the substantive equitable
principles governing the grant of the equitable injunction. The statutory provisions show that
the reform was procedural and not substantive. Order 53, r.9(1) of the White Book, 1970
provides:

"9 (1) The procedure in applications under section 9 of the Administration of Justice
(Miscellaneous Provisions) Act, 1938, shall be the same as in applications for an order of
mandamus and rule 1,3,4 and 5 shall apply so far as applicable to such application."

In Ghana the same rule which deals with application for mandamus deals with prohibition.
Order 59 provides for the procedure in prerogative writs and provides in rule 2 (1) that, "No
application for an order of mandamus, prohibition or certiorari shall be made unless leave
therefor has been granted in accordance with this rule." It is clear therefore that if section 9
of the Administration of Justice (Miscellaneous Provisions) Act, 1938, applies to Ghana then
the procedure must be under Order 59, r. 2. When leave is granted to apply for a prerogative
writ, the applicant can with leave of the court amend his application. I think therefore that



this court has power to treat the motion for injunction as an amendment of the original
application for a prerogative writ.

The question is whether or not section 9 of the Administration of Justice (Miscellaneous
Provisions) Act, 1938, applies to Ghana. Order 74 of the Rules of Court provides: [His lordship
here read the provisions as set out in the headnote and continued:] I am satisfied that the
procedure in England up to the time of our Constitution is in force in Ghana so far as no
provision is made in our rules and so far as it can conveniently be applied. See Gray v. Gray
[1971] 1 G.L.R. 422. Section 9 is clearly procedural and I hold that it is applicable here.

The objection to the application for an order of prohibition must now be considered. The
applicant in one of his affidavits states"that apart from his traditional functions the respondent
has also purported to exercise his judicial powers over the town and the subjects." The
question that arises is whether prohibition lies to prevent a person from exercising judicial
functions generally or only from exercising judicial functions in respect or specific causes.
Blackstone in his Commentaries on the Laws of England, Vol. III, p.112 says:

[p.327]

"A prohibition is a writ issuing properly only out of the court of king's bench being the king's
prerogative writ; but, for the furtherance of justice, it may now also be had in some case out
of the court of chancery, common pleas, or exchequer; directed to the judge and parties of a
suit in any inferior court, commanding them to cease from the prosecution thereof, upon a
suggestion that either the cause originally, or some collateral matter arising therein, does not
belong to that jurisdiction, but to the cognizance of some other court."

Close examination of the cases shows that it has never been granted to prohibit a person from
exercising judicial functions generally. I am not now prepared to say that it should never be
granted, all that I say at the moment is that in this particular case prohibition is not an
appropriate remedy.

When the learned state attorney representing the Attorney-General appeared he raised two
points regarding the jurisdiction of this court. I decided to hear him even though he had been
invited by the court for his views on the continued operation of the Chieftaincy Act, 1961 (Act
81). The first point he raised had also been raised by the respondent in his affidavit in
opposition. It was submitted that the subject-matter of the application being a cause or matter
affecting chieftaincy, the High Court had no jurisdiction. Reliance was placed on paragraph 66
of the Courts Decree, 1966 (N.L.C.D. 84), which provided that:

"Notwithstanding anything to the contrary contained in this or any other enactment, the High,
Circuit and District Courts shall not have jurisdiction to entertain either as of first instance or
on appeal any civil cause or matter instituted for—

(a) the trial of any question relating to the election, installation, deposition or abdication of
any Chief whatsoever;

(b) the recovery or delivery of stool or skin property in connection with any such election,
installation, deposition or abdication; or



(c) the trial of any question touching the political or constitutional relations subsisting
according to customary law between such Chiefs."

The paragraph has since the arguments were presented in this case been repealed and
substantially re-enacted in section 52 of the Courts Act, 1971 (Act 372), which provides that:

"Notwithstanding anything to the contrary in this Act or any other enactment the Court of
Appeal, the High Court, a Circuit and a District Court shall not have jurisdiction to entertain
either at first instance or on appeal any cause or matter affecting chieftaincy."

This prohibition is also enacted in sections 15 and 22 (1) of the Chieftaincy Act, 1971 (Act
370).

It is quite clear that Parliament having the power to establish inferior and traditional courts,
section 52 operates effectively to divest the circuit [p.328] and district courts of jurisdiction
in chieftaincy matters. The Position is not the same in the case of the Court of Appeal and the
High Court. These are courts established by the Constitution, and by article 102 (2) it is
specifically provided that:

"The Judiciary shall have jurisdiction in all matters civil and criminal including matters relating
to this Constitution, and such other matters in respect of which Parliament may by or under
an Act of Parliament confer jurisdiction on the Judiciary."

It is quite clear therefore that Parliament can only add to but not to take away the jurisdiction
of the superior courts which has been conferred by the Constitution.

The jurisdiction of the High Court as established under the Constitution is spelt out in articles
113 and 114 of the Constitution and I set out the relevant provisions in extenso:

"113. (1) The High Court of Justice shall have jurisdiction in civil and criminal matters and
such other original, appellate and other jurisdiction as may be conferred upon it by this
Constitution or any other law.

(2) The High Court of Justice shall have jurisdiction to determine any matter relating to
industrial and labour disputes and administrative complaints.

(3) Parliament shall, by or under an Act of Parliament, make provision for the exercise of the
jurisdiction conferred on the High Court of Justice by the provisions of the immediately
preceding clause."

Clauses (4), (5) and (6) are not presently relevant and are omitted.

"114. The High Court of Justice shall have supervisory jurisdiction over all inferior and
traditional Courts in Ghana and any adjudicating authority and in the exercise of its supervisory
jurisdiction shall have power to issue such directions, orders or writs including writs or orders
in the nature of habeas corpus, certiorari, mandamus, prohibition and quo warranto as it may
consider appropriate for the purposes of enforcing or securing the enforcement of its
supervisory powers."



The High Court has also certain special jurisdiction conferred on it by the Constitution, e.g.
for the enforcement of the fundamental human rights under article 28. It is not necessary
here to consider such special jurisdiction.

It is quite clear from the foregoing provisions that the High Court is vested with original
jurisdiction in all matters and section 13 (1) of the Courts Act, 1971 (Act 372), makes this
quite clear. Itis argued however that the provisions of articles 154 and 155 of the Constitution
operate to divest the High Court of that jurisdiction. Articles 154, 155 and 161 provide that:

[p.329]
"154. (1) There shall be established a National House of Chiefs.

(2) The House of Chiefs of each Region shall elect as members of the National House of Chiefs
five chiefs from the Region.

(3) The National House of Chiefs shall, subject to the provisions of clause (3) of article 105 of
this Constitution

(a) have appellate jurisdiction in any matter relating to chieftaincy which has been determined
by the House of Chiefs in a Region from which appellate jurisdiction there shall be an
appeal, with the leave of the Supreme Court or of the National House of Chiefs to the
Supreme Court; and

(b) advise any person or authority charged with any responsibility under this Constitution or
any other law for any matter relating to or affecting Chieftaincy ....

155.(1) There shall be established in and for each Region a House of Chiefs which shall:

(a) have original jurisdiction in all matters relating to a paramount Stool or the occupant of a
paramount Stool;

(b) hear and determine, subject to the provisions of clause (3)of article 105 of this
Constitution, appeals from the highest Traditional Councils within the area of authority of
the Traditional Authority within which they are established, in respect of the nomination,
election, installation or deposition of any person as a chief;

(c) perform in and for the Region such other functions as may be conferred upon it by or
under the authority of an Act of Parliament . . ."

"161. Subject to the provisions of this Constitution, Parliament may by or under an Act of
Parliament provide for the performance of functions by the Councils established under this
Chapter."

I do not find anything in these articles to support the view that the High Court was deprived
of jurisdiction by the Constitution in chieftaincy matters, and that the exclusive jurisdiction in
such matters was vested by the Constitution in the House of Chiefs or the Traditional Councils.
Wherever the Constitution vested exclusive jurisdiction it stated it expressly, e.g. article 106
(1), which provides that the Supreme Court shall have "original jurisdiction, to the exclusion
of all other Courts," in matters relating to the enforcement or interpretation of the Constitution.



It is clear to me therefore that the High Court as established under the Constitution has
concurrent jurisdiction in chieftaincy matters.

[p.330]

It is submitted further that the provisions of article 105 (3) shows that the Constitution
establishes a regime in chieftaincy matters, i.e. that only the Supreme Court among the courts
constituting the Superior Courts of Judicature is vested with jurisdiction in chieftaincy matters.
Article 105 (3) provides that, "The Supreme Court shall have appellate jurisdiction to hear and
determine any matter which has been determined by the National House of Chiefs."

It is clear that all that is established by the Constitution is that where a chieftaincy matter
commences in a traditional council or a house of chiefs appeal proceedings lie therefrom
ultimately to the Supreme Court through the National House of Chiefs. If, however, the
proceedings are commenced in the High Court proceedings lie from there to the Court of
Appeal and thereafter to the Supreme Court as in all other civil proceedings. I am satisfied
that the High Court has concurrent jurisdiction in chieftaincy matters and that this court has
jurisdiction to entertain this application.

The next point as to jurisdiction raised by the learned state attorney is that as a question
relating to the enforcement or interpretation of the Constitution is involved in the
determination of this application the jurisdiction of this court is ousted and that the question
should be referred to the Supreme Court for determination under the provisions of article 106
(2). It is submitted that such question arises twice in this application. The first is in
determining the jurisdiction of the court to hear the application and secondly in determining
what effect the Constitution has had on powers of the government over the recognition of
chiefs. There is a vast distinction between applying the Constitution and enforcing or
interpreting the Constitution.

Article 126 (a) includes the "Constitution" among the laws of Ghana. Article 1 (2) of the
Constitution provides that it shall be the supreme law and any other law found to be
inconsistent with any of its provisions shall, to the extent of the inconsistency, be void and of
no effect. The Constitution is itself in force already. There can be no action to enforce it as
such. The Constitution confers rights, e.g. the fundamental human rights under Chapter
Four, and also imposes duties such as the duty of ministers to declare their assets. An action
taken to enforce these rights and duties can properly be said to be a matter relating to the
enforcement of the Constitution. Further questions of interpretation arise only where there is
a doubt as to the meaning to be attached to any of the provisions of the Constitution.

To say that every time the Constitution is applied it is being enforced would lead to absurd
results. The Superior Courts are established by the Constitution, their jurisdiction is defined
by the Constitution. In every case they must determine even if sub silentio the question
whether or not they have jurisdiction, i.e. they must apply the provisions of the Constitution
dealing with the jurisdiction to the issues raised in the proceedings.

[p.-331]



To suggest that every such exercise involves the enforcement of the Constitution would mean
that every case or application brought before the courts must be referred to the Supreme
Court to determine the preliminary questions of jurisdiction. This clearly would be absurd.
Furthermore the process of decision making is to apply a rule of law to the facts as found by
the tribunal. In ascertaining what rule is applicable the court or judge would determine its
validity albeit sub silentio by reference to article 1 (2) of the Constitution, i.e. the judge would
determine whether the rule of law to be applied is in conformity with the provisions of the
Constitution; for if it is contrary to the Constitution it ceases to be a rule of law; it is void and
of no effect and cannot and ought not to be applied to any case. If it is suggested that every
such exercise, which takes place in every case, sometimes several times in one case, is an
interpretation or enforcement of the Constitution, then every time a court finds a rule of law
it must refer it to the Supreme Court for determination as to its validity. Such a procedure
was frowned upon by the Supreme Court itself in Republic v. Maikankan [1971] 2 G.L.R. 473,
S.C.

Having disposed of the preliminary points in respect of jurisdiction and procedure, I shall now
consider the major issues raised in this application. As I have stated earlier on in this judgment
the first of these is whether the election of the respondent is in accordance with the Siriboe
Committee's finding and recommendations as contained in No. 39 of the Local Government
Bulletin 1968. The 