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PREFACE

The aim of this book is to examine the main principles and rules of the
criminal law and to expose the theoretical bases upon which they are
founded.

The criminal law is the backdrop to the operation of the whole criminal
justice system. It informs the way in which victims, the public, the police
and other law enforcement agencies, the CPS and judges and other court
personnel react and operate. It is, therefore, inextricably linked to issues of
criminal procedure, criminology, moral philosophy and penology. Fletcher
has stated that “the criminal law should express the way we live”. It is a
reflection of community values aimed at isolating the blameworthy who
are deserving of punishment. Equally, it is a means of social control; it
attempts to uphold, as well as reflect, these community values; it sets a
standard, albeit at times a minimal one, of necessary compliance. In short,
it is a set of moral commandments that are backed up by the legal threat of
punishment. It thus follows that whether sanctions are imposed on the
basis of desert or on utilitarian grounds, the rules of the criminal law and
the punishment of offenders are the two sides of the same coin. A whole
range of substantive issues—such as, whether “recklessness” should
include “inadvertence”, whether one can justify the existence of offences
of “strict liability”, how the boundaries of the law of “attempt” and
“accessorial” crime should be drawn, and so on—are, in reality, issues
relating to the justification of punishment in such cases. A true
appreciation of the substantive criminal law must thus involve some
understanding of the rationale of punishment and why conduct is
criminalised—and it is in this context that we have sought to present the
main rules of the law.

Like many other works in this field, this is a book on the actual rules of
the criminal law. We have attempted to provide a full analysis of these
main rules on the topics covered. But, in doing this, we have attempted the
more ambitious task of using the law to extract, and develop, some
fundamental ideas underlying the law. We have tried to explore, in the
context of punishment, such issues as: the relationship between blame and
harm, the criteria for identifying the blameworthy, the structure of offences
in relation to each other and whether such structure fairly represents the
differing wrongdoing involved, and the role of the general defences. In



short, we have attempted to subject the criminal law to the beginnings of a
philosophical analysis that can throw some light on the substantive rules.

The criminal law changes with great rapidity and this 9th edition reflects
the developments that have occurred within the law in the past three years.
In particular, the changes to the law on participation stemming from the
case of Jogee, in which the Supreme Court stated that it was rectifying a
“wrong turn” taken 30 years ago, has inevitably led to the relevant chapter
being heavily edited to reflect these changes and provide analysis of the
effect of the case. Developments to the law on defences, including to the
general defence of duress are included: Modern Slavery Act 2015 s.45
(statutory defence for victims of slavery and human trafficking);
Brandford (“hearsay” duress); as well as the Supreme Court decision in
Golds on the partial defence of diminished responsibility. Coverage is also
given to new reform proposals such as the Law Commission’s Paper on
non-fatal offences against the person, their Report on Unfitness to Plead,
and to scholarly commentary published since the 8th edition on the full
range of substantive issues.

We have been anxious to ensure that this book is accessible to, and
easily digestible by, undergraduate and postgraduate students concerned
with criminal law. We have approached our task, and included appropriate
materials, with this concern very much in mind. We have tried to cover the
range of competing views and present them in a discursive manner
allowing the reader to make choices—while not being afraid to state our
own preferences.

By now the format of this book should be familiar. It is neither a straight
“textbook”, nor a “cases and materials” book. Instead, we have combined
what we regard as the best features of both such styles—a book with the
flow and coherence of a textbook thus providing the reader with guidance
and direction, but one that also enables a substantial amount of original
material from a diversity of sources to be absorbed. New for the 9th
edition is a fresh look to the page layout, to make it more user-friendly in
signalling what amounts to our own text, and what are the materials we
have extracted from statute, case law and scholarly commentary. We
would like to thank our publishers in assisting with this change, and hope
our readers agree that it improves the look of the finished product.

We would like to lend a very special thank you to Professor Heather
Keating. This is the first edition of Clarkson and Keating without Heather
as co-author. She has spent over 30 years carefully crafting what has



become one of the most detailed and critical criminal law text books
available to students in England and Wales. Without her, this book would
not contain the breadth and depth of knowledge on the study of crime that
it does today. We are all very grateful that she has entrusted us with
writing this, and what we hope will be many new editions to come. We
wish her all the very best in her new adventures.

Similarly, although the other original author, Chris Clarkson is gone, he
is certainly not forgotten. His words live on in much of the text that
remains from earlier editions, and his philosophy can be seen throughout
the book as a result, and in having been passed down through his teachings
and mentoring of at least one of the current authors. (And she knows she
had to mention him as this is the only part of new editions he now reads!)

Sally Kyd would like to thank her son Benjamin for putting up with her
having to spend so much time working.

Tracey Elliott would like to thank her co-authors for their support and
patience over the past year, particularly during her very stressful house
move, and her parents and daughters (Naomi, Abigail and Hannah) for
their help and support. She would also like to wish Foundry Chambers
(from which she formerly practised when it was 9–12 Bell Yard) and all of
her former colleagues, the very best of luck with their future endeavours.

Mark would like to thank his husband Daniel and his colleague Mary
Lee for all of their help and support (including reading draft chapters)
during the preparation of this new edition.

This book has been written with reference to the law as it stood on 31
March 2017.

S. R. KYD
T. ELLIOTT

M. A. WALTERS
March 2017
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Chapter 1

Crime and
Punishment

I. Introduction
1–001

An attempt to comprehend the rules of criminal law must
involve some understanding of the function of those rules. It
would, of course, be possible simply to list the rules relating to
various offences, e.g. murder, rape, and attempt, but such a stark
outline would not be particularly illuminating. The student of
criminal law must be in a position to evaluate such rules and
answer important questions that have profound impacts on
individual freedom. Key amongst these questions are, why does
the State criminalise certain conduct and how does society
ensure that individuals abide by the rules it prescribes? It is only
through this critical investigation that the student can answer
many of the other questions that will arise during the study of
criminal law, such as: why do we regard murder as more serious
than manslaughter, when in both cases the victim has been
killed? In rape does, or should, it make any difference whether
the “rapist” had an honest belief that his victim was consenting?
Why do we hold someone liable for attempted murder if no harm
has been caused to the victim, because, say, the gun was
defective and could never have injured anyone? Should such a
person be held liable? These and numerous other fundamental
questions that will be posed in the course of this book cannot be
answered, and the present rules and reform proposals cannot be
evaluated, without understanding the objective of these rules.

The function of the criminal law is to lay down a set of standards
of what is permissible or not. It is a method of social control, a



framework specifying the parameters of acceptable behaviour.
The same is, of course, true of all law and indeed of ethical
systems such as morality and religion. For example, the law of
contract details how and when a contract comes into existence
and stipulates the sanction for failing to comply with these rules
(the contract may be void) or for failing to perform one’s
obligations under the contract (one may be liable for damages).
These rules are designed to ensure compliance therewith and the
sanctions are those deemed most appropriate to ensure such
compliance.

Similarly, the criminal law is a series of rules, with its own set of
sanctions, aimed at controlling behaviour. What distinguishes
the criminal law from other mechanisms of social control, and
from other branches of law, is the sanction that is employed to
back up the rules, namely, stigmatic punishment. If you steal
property, the law of property (concerned with regulating
property rights) might say that the “transaction” is void and you
do not become the owner of the property. The criminal law, on
the other hand, provides its own special sanction: if you steal
property you are liable to be sent to prison for a maximum of
seven years. The convicted thief is subjected to the shame and
censure of public punishment.

Of course, one must not assume from this that the criminal law
(or any other mechanism of social control) will operate perfectly.
At all stages of the process, from criminalisation to punishment,
there is scope for the mechanism to falter. It may well be that
there are groups in society powerful enough to prevent the
criminalisation of behaviour that otherwise appears to be a prime
candidate for such treatment. An enormous number of crimes are
never reported to the police; many persons who offend go
undetected, are not prosecuted or not punished. The entire
criminal justice system is riddled with discretion which tends to
give the system the appearance of incoherence, but it is our view
that, as a backdrop against which all these decisions must be
made, there is a system of criminal law that is capable of internal
consistency and it is that system that will be explored in this
book.

1–002



In order to make sense of the criminal law and of the substantive
rules that make up the whole, it is important to establish a
framework. First, what conduct should be prohibited by the
criminal law? If one accepts that one of the objects of the
criminal law is to prevent people unjustifiably being deprived of
their property, why should it be theft (a criminal offence) if you
take property away from someone, but only breach of contract
(generally, not a criminal offence) if you take their property
pursuant to a contract without performing your obligations under
that contract? If one understands why theft is criminalised, but
breach of contract is not, one can begin to understand how theft
should be defined so as to distinguish it from breach of contract.
The substantive rules can start making sense (or be seen to be in
need of reform to the extent they do not make sense).

Secondly, why do we punish those who break the rules of the
criminal law? In the above theft example, why is the property
law sanction not sufficient? Who do we punish and how much
punishment should be imposed? Do we punish people simply
because they deserve punishment or because we wish to make an
example of them in order to deter others and so on? Again, the
answer to these questions will often provide the key to an
understanding of the rules themselves. For example, should
duress be a defence in the criminal law, and if so, to what
crimes? If punishing largely for desert reasons, such a defence
should be available as a person subjected to duress is blameless
and does not deserve punishment. On the other hand, if
deterrence is seen as the main rationale of punishment, perhaps
there ought to be no defence of duress, or it should not be
available for the most serious crimes. A person subjected to
duress might need the threat of punishment as a deterrent against
giving in to the threat. In short, the structure of the substantive
rules of the criminal law will depend on the view taken as to the
purposes of punishment; the issue is of more fundamental
importance than whether an individual judge happens to stress
deterrence or retribution when sentencing. Understanding the
rationale of punishment will enable us to understand, evaluate,
criticise and suggest reforms of those substantive rules.

It is these two crucial questions that are the subject of this first
chapter.



II. What Conduct Ought to be
Criminal?

A. INTRODUCTION
1–003

What conduct should be criminalised? We seem content to leave
some “wrongful” conduct to morality or religion: for example,
telling lies as to why an essay has not been completed on time.
Other such conduct is left to the law of tort, for example, telling
lies about other people so as to damage their reputation, or to the
law of contract, for example, deliberately not performing one’s
obligations under a contract. On the other hand, if we tell a lie as
a result of which another person gives us property, we commit
the crime of fraud, contrary to the Fraud Act 2006. Is there any
principle explaining why the last form of conduct is criminalised
but not the others? Why, in a competitive capitalist society, is
insider dealing (using privileged information to buy and sell
shares on the stock exchange) a criminal offence?1 On what
basis was the decision made to make possession of indecent
photographs of children a criminal offence as well as the taking
of them?2 Similar questions can be addressed to many areas of
human conduct, but, in an attempt to sharpen the focus of this
section, we shall lay particular emphasis on the laws relating to
sado-masochism between consenting adults.

It must be conceded at the outset that many, if not most,
decisions to criminalise conduct are simply a response either to
pressure groups or to perceived public opinion. This is well
illustrated by the campaign to criminalise the possession of most
handguns—even those held in sports clubs—in the wake of the
Dunblane massacre where one man, armed with a handgun, shot
and killed 16 children. A combination of factors—an organised
campaign by a pressure group comprising parents of the
children, a well-orchestrated press crusade, and a Government
and an opposition party preparing for a general election with
both determined to demonstrate a toughness against crime—
conspired to ensure the speedy passage of the Firearms
(Amendment) Act 1997 through Parliament. The creation of



numerous other offences over the past two decades can be
accounted for in the same way. For example, the alleged rise in
football hooliganism led to the Football (Offences) Act 1991
which creates the offences of throwing missiles, indecent or
racialist chanting and going on to the playing area at designated
football matches. As a result of several highly publicised cases
of fighting dogs severely injuring people, the Dangerous Dogs
Act 1991 creates various offences relating to breeding, selling or
allowing such dogs to be in public places without a muzzle and
lead. In short, there has been an alarming tendency on the part of
the Government, in particular, to adopt the view that if there is a
problem, an instant panacea is to be found by criminalising the
conduct in question. In 2008, it was reported that the Labour
Government had, since its election in 1997, created 3,605 new
criminal offences, one for almost every day it had been in
power.3 Some of these had been well publicised, such  as the
offence of hunting wild mammals with dogs under the Hunting
Act 2004. Others, however, are offences which pass into
existence almost unnoticed, such as the offence of repairing
vehicles on a road4 or wilfully pretending to be a barrister
(undergraduate mooters beware!).5 In 2010, the Coalition
Government expressed a commitment to prevent the
proliferation of unnecessary new criminal offences and
established a “Criminal Offences Gateway”, which requires that
proposals to create new offences receive clearance from the
Secretary of State for Justice, who will approve such proposals
only where he is satisfied that the proposed offences are
necessary.6 In addition, the Ministry of Justice pledged to
publish figures relating to the numbers of offences created. The
most recent figures show that for the 12 months ending May 
2014, 280 new criminal offences were created.7 However, this
may well be an underestimation. For instance, Chalmers and
Leverick have suggested that, in the year 2010–2011, 1,760
criminal offences were created, compared with just 174 as
recorded by the Ministry for that year8—indicating that the
Government has a long way to go before it meets its
commitment.9

This “frenzied approach to law-making” has led some
commentators to assert that it is not possible to find any unifying
thread explaining the content of the criminal law.10 However,



occasionally a more principled debate emerges. For instance, in
the 1950s, the Wolfenden Committee11 which investigated
offences of homosexuality and prostitution sought to provide a
theoretical framework against which the decision to criminalise
conduct should be made. More recently, the Law Commission
undertook a similar task in examining the extent to which
consent should be a defence to various activities such as sado-
masochism and various types of fighting. The aim of this section
is to explore whether there are any principles that ought to
inform a debate on whether conduct should be criminalised or
decriminalised.

B. CRITERIA FOR
CRIMINALISATION

1–004

It is common to assert that there are two conditions that need to
be satisfied before criminalisation of conduct is justified:

(i) The conduct must be wrongful.

(ii) It must be necessary to employ the criminal law to
condemn or prevent such conduct.12

Since 2000, there has been a third condition:

(iii) It must be permissible to criminalise the activity.
Criminalisation of the conduct must not contravene the
European Convention on Human Rights brought into
force in the UK by the Human Rights Act 1998.

1. Wrongful conduct
1–005

Conduct should not be prohibited unless it can be regarded as
wrongful. There is, however, no agreement as to the criteria for
establishing wrongfulness. Three main theoretical approaches
have developed over several hundred years that attempt to
answer this question. First, there is the view that conduct is
wrongful if it is immoral (legal moralism). Secondly, many
assert that conduct is only wrongful if it causes harm or serious
offence to others (the harm principle or liberalism). Thirdly,



there are those who assert that conduct is wrongful if it causes
harm to others or to the actor (paternalism). Each of these
competing views will be discussed in turn.

(i) Legal moralism
1–006

Few would deny that the criminal law has a moral content13;
many actions prohibited by the criminal law, such as theft and
violence to the person, are undoubted moral wrongs. Even in the
absence of a prohibitory law, a large majority would still feel
that the actions were deeply wrong. Immoral conduct is
something that offends against the community spirit. In a secular
age, it need have no special religious connotations at all;
immorality is not necessarily the same thing as sin, which has a
religious connotation.14 It is, however, no simple matter to define
what it means for something to be “morally wrong”. Honoré
asserts that morality is:

“… concerned with conduct that has a significant impact on other
people, and perhaps also animals, individually or collectively, and
with the restraints on behaviour that we should accept because of this.
Moral criticism assesses behaviour in the light of its impact on others.
It excludes purely self-regarding behaviour. Moreover, since we live
in groups and communities, and belong to states and other political
entities, the central core of morality is concerned with how to co-exist
and co-operate with others. The core of morality is, in a broad sense,
political.”15
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Moreover, one needs to be alert to the difficulties inherent in
ascertaining moral opinion. Not only does moral opinion change
over time but:

“[t]o assume a common culture or a normative consensus in American
society (for example) as in most modern societies, is to ignore the
deep and divisive role of class, ethnic, religious, status, and regional
culture conflicts which often produce widely opposing definitions of
goodness, truth, and moral virtue.”16



Leaving aside the problem of defining morality, one must still
question the nature of the relationship between immorality and
the criminal law. Is it just historical coincidence that both should
operate so often in the same fields of activity or is it possible to
state some more definite relationship?
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HYMAN GROSS, A THEORY OF
CRIMINAL JUSTICE (1979), PP.13–15:

“It seems obvious that those crimes of violence, theft and destruction
that stand as paradigms of crime and comprise the core of any penal
code are also moral wrongs. Everyone has a right to be free of such
harm inflicted by others, and when murder, rape, arson, assault or
larceny is committed there is also a moral wrong since a moral duty to
refrain from doing harm to others has been breached. The right to be
free of such harm does not have its origin in law but in a general
consensus on the rights enjoyed by any member of society, or even by
any person, no matter how he lives. This consensus is a more
fundamental element of society even than the law, and for that reason
the violation of such a right is a moral wrong and not simply a legal
wrong.

But beyond the most obvious crimes, legions of others are on the books
for the reason that doing what is prohibited (or failing to do what is
required) makes life hazardous or unpleasant. Members of the public
are entitled to live and to work in safety and to enjoy life in public
places without fear, disquiet or embarrassment … these rights are also
moral rights and not simply legal rights, since entitlement to the
security and freedom that they represent is a matter of fundamental
social consensus and not a matter simply of legal enactment.

Other crimes that are not common crimes are morally wrong for a
different reason. Income tax fraud or draft evasion seem to place an
unfair burden on others or deprive others of what is due to them.”17

HERBERT L. PACKER, THE LIMITS OF
THE CRIMINAL SANCTION (1969),
PP.262–264:
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“Leaving aside for the moment what we mean by immoral, we may
discern an analogy between the requirement of culpability in the
individual case and a limiting criterion for the legislative invocation of
the criminal sanction: only conduct generally considered ‘immoral’
should be treated as criminal. Several reasons support this prudential
limitation. To begin with, the principles of selection we use in
determining what kinds of undesirable conduct to treat as criminal
should surely include at least one that is responsible to the basic
character of the criminal sanction, i.e. its quality of moral
condemnation. To put it another way, we should use the strengths of
the sanction rather than ignore or undermine them. If the conduct with
which the original sanction deals is already regarded as being morally
wrong, the processes of the criminal law have, so to speak, a ‘leg up’
on the job. This is a matter partly of public attitude and partly of the
morale maintained by those who operate the criminal process. The way
to keep those processes running at peak efficiency is to ensure that
those who operate them are convinced that what they are doing is right.
The surest way to persuade them that what they are doing is right is to
have them act only against what they think is wrong. If the criminal
sanction is widely used to deal with morally neutral behaviour, law
enforcement officials are likely to be at least subconsciously defensive
about their work, and the public will find the criminal law a confusing
guide to moral, or even acceptable, behaviour. [Packer then dismisses
the argument that the criminal law can be used to shape people’s views
on immorality, and continues]: … The question remains: whose
morality are we talking about? It is easy to slide into the assumption
that somewhere in society there is an authoritative body of moral
sentiment to which the law should look. That assumption becomes
particularly dangerous … when it is used to buttress the assertion that
the immorality of a given form of conduct is a sufficient condition for
declaring the conduct to be criminal. But when one is talking about
immorality as a necessary condition for invocation of the criminal
sanction, the inquiry should simply be whether there exists any
significant body of dissent from the proposition that the conduct in
question is immoral. Is there a social group that will be alienated or
offended by making (or keeping) the conduct in question criminal? If
there is, then prudence dictates caution in employing the criminal
sanction. We can sum up this prudential limitation as follows: the



criminal sanction should ordinarily be limited to conduct that is
viewed, without significant social dissent, as immoral. The calendar of
crimes should not be enlarged beyond that point and, as views about
morality shift, should be contracted.”
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We are left with what appears to be a tautological quandary.
That is to say, the determination is circular: immoral conduct is
conduct that is considered by the vast majority of people to be
immoral.

Let us consider the example of sado-masochistic encounters
between consenting adults to understand how legal moralism is
applied in practice. In Brown,18 the House of Lords was called
upon to decide whether consent to sado-masochistic acts could
be a defence to charges of assault occasioning actual bodily
harm contrary to the Offences Against the Person Act 1861 s.47.
By a majority of three to two it was decided that consent was no
defence to such charges. Lord Lowry (in the majority) argued
that:

“[w]hat the appellants are obliged to propose is that the deliberate and
painful infliction of physical injury should be exempted from the
operation of statutory provisions the object of which is to prevent or
punish that very thing, the reason for the proposed exemption being
that both those who will inflict and those who will suffer the injury
wish to satisfy a perverted and depraved sexual desire. Sado-
masochistic homosexual activity cannot be regarded as conducive to
the enhancement or enjoyment of family life or conducive to the
welfare of society.”19

Lord Templeman (also in the majority) is more direct with his
moral indignation:

“Society is entitled and bound to protect itself against a cult of
violence. Pleasure derived from the infliction of pain is an evil thing.
Cruelty is uncivilised.”20

1–011



Finally, Lord Mustill (in the minority) was of the view:

“that whatever the outsider might feel about the subject matter of the
prosecutions—perhaps horror, amazement or incomprehension,
perhaps sadness—very few could read even a summary of the other
activities without disgust.”21

Even if one accepts that the House of Lords is in tune with
current morality, does this mean that one is bound to criminalise
sado-masochistic conduct? Or must there be additional harms
associated with the conduct before it can be lawfully prohibited?
In relation to the latter, some commentators have argued in the
negative, asserting that it is possible to pinpoint more precisely
the relationship between the criminal law and morality. Indeed,
they believe that not only is immorality a necessary condition for
invocation of the criminal sanction, but that it is a sufficient one.
It is not necessary to search for further justification (harm,
enforceability etc) before the criminal law can be brought into
action; the fact that the conduct is morally wrong is enough.22

This view is epitomised by such statements by James Fitzjames
Stephen as “[h]ow can the State or the public be competent to
determine any question whatever if it is not competent to decide
that gross vice is a bad thing? I do not think the State ought to
stand bandying compliments with pimps”.23

Graphic though this picture is, the view that immorality is a
sufficient condition is now likely to be couched in more
qualified terms.

PATRICK DEVLIN, MORALS AND THE
CRIMINAL LAW (REPRINTED IN THE
ENFORCEMENT OF MORALS) (1965),
PP.7–8, 14–17:
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“I think it is clear that the criminal law as we know it is based upon
moral principle. In a number of crimes its function is simply to enforce
a moral principle and nothing else. The law, both criminal and civil,



claims to be able to speak about morality and immorality generally.
Where does it get its authority to do this and how does it settle the
moral principles which it enforces? Undoubtedly, as a matter of
history, it derived from Christian teaching. But I think that the strict
logician is right when he says that the law can no longer rely on
doctrines in which citizens are entitled to disbelieve. It is necessary
therefore to look for some other source … I have framed three
interrogatories addressed to myself to answer.

(1) Has society the right to pass judgment at all on the
matters of morals? Ought there, in other words, to be a
public morality, or are morals always a matter for private
judgment?

(2) If society has the right to pass judgment, has it also the
right to use the weapon of the law to enforce it?

(3) If so, ought it to use that weapon in all cases or only in
some: and if only in some on what principles should it
distinguish? …

[Lord Devlin then explained that a public morality is one of the vital
ingredients of a society, and that the State has the right to safeguard
anything that is essential to its existence. In other words, he answered
the first two questions affirmatively.]

In what circumstances the State should exercise its power is the third of
the interrogatories I have framed. But before I get to it I must raise a
point which might have been brought up in any one of the three. How
are the moral judgments of society to be ascertained … It is surely not
enough that they should be reached by the opinion of the majority; it
would be too much to require the individual assent of every citizen.
English law has evolved and regularly uses a standard which does not
depend on the counting of heads. It is that of the reasonable man. He is
not to be confused with the rational man. He is not expected to reason
about anything and his judgment may be largely a matter of feeling …
for my purpose I should like to call him the man in the jury box …

Immorality then, for the purpose of the law, is what every right-minded
person is presumed to consider immoral. Any immorality is capable of
affecting society injuriously and in effect to a greater or lesser extent it
usually does: this is what gives the law locus standi. It cannot be shut
out. But—and this brings me to the third question—the individual has a



locus standi too; he cannot be expected to surrender to the judgment of
society the whole conduct of his life. It is the old familiar question of
striking a balance between the rights and interests of society and those
of the individual … there must be toleration of the maximum
individual freedom that is consistent with the integrity of society.
Nothing should be punished by the law that does not lie beyond the
limit of tolerance. It is not nearly enough to say that a majority dislike a
practice: there must be a real feeling of reprobation … I do not think
one can ignore disgust if it is deeply felt and not manufactured. Its
presence is a good indication that the bounds of toleration are being
reached …

[B]efore a society can put a practice beyond the limits of tolerance
there must be a deliberate judgment that the practice is injurious to
society … We should ask ourselves in the first instance whether,
looking at it calmly and dispassionately, we regard it as a vice so
abominable that its mere presence is an offence. If that is the genuine
feeling of the society in which we live, I do not see how society can be
denied the right to eradicate it.”

1–013

Criminal sanctions, according to Devlin, should be determined
by the deep disgust (dispassionately felt) of the right-minded
person, or, more accurately, they should depend upon the law-
maker’s interpretation of the likelihood of the right-minded
person being deeply disgusted.

Devlin’s criteria are easily applied to many crimes, such as
murder and rape. Other crimes such as theft would also
undoubtedly be regarded as immoral and generally attract “the
real feeling of reprobation”, even if not “disgust”.

This thesis becomes more difficult when applied to Devlin’s
own example of homosexuality. (He was responding to the
Wolfenden Report, which had recommended decriminalising
homosexual acts between consenting adult males in private.)
According to Devlin, although “some people sincerely believe
that homosexuality is neither immoral nor unnatural”,24 there is
nevertheless a collective judgment against it, and a deep feeling
of disgust towards it.25 But Hughes questions this use of “depth
of disgust” as an appropriate yardstick and suggests that:



“It is not beyond the bounds of possibility that proper inquiry might
reveal that, while the ordinary man contemplates homosexual
behaviour with aversion and distaste, the knowledge of this practice by
others does not disgust him so deeply as Lord Devlin suspects.”26

Hughes’ comment exposes an immediate problem with Devlin’s
exposition of legal moralism, which is that what one person may
find disgusting may not be felt to the same degree, or at all, by
the next person. Returning to our previous example of sado-
masochism, was it just a coincidence that the activities in Brown
took place during homosexual encounters? It has been pointed
out that prostitutes regularly receive beatings as part of their
sexual encounters, even if the types of sado-masochistic
activities described in Brown are often different. The implication
for some commentators is that, despite all the window-dressing
that talk of “harm” provides, this was really a case about the
immorality of certain types of perceivably disgusting
homosexual encounters.27

Whether one accepts such an argument or not, the result of the
wide ruling in Brown is that most such violent encounters must
be regarded as illegal if actual bodily harm results. It is irrelevant
whether sexual pleasure is involved as consent is no defence.
Some have applauded this conclusion.

WILLIAM WILSON, “IS HURTING
PEOPLE WRONG?” [1992] J. OF
SOCIAL WELFARE AND FAM. LAW
388, 393, 395:
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“[Brown] should be treated, not as a test case for sexual freedom but
for the idea that even a tolerant, pluralistic society must enforce one
fundamental residual moral value. Quite simply, it may be argued,
hurting people is wrong, and this is so whether the victim consents or
not, and whether the purpose is to fulfil a sexual need, to induce a state
of euphoric narcosis, punish an errant child …

How is the balance between freedom and coercion to be drawn? Is the



public interest to be secured, in other words, by allowing citizens
absolute licence to pursue their own conceptions of the good life,
which we take to be the basic moral premise upon which coercion is to
be ordered? Or is it to be restricted in order to achieve some more
valuable public good, namely societal cohesion and public order? …
[A] fundamental building block in our moral society is the social taboo
against the infliction of injury on another. Remove this building block
and not only do sensibilities stand to be damaged but, over time,
perhaps our very commitment to the sanctity of life. To reduce this
fundamental moral issue to an issue about the presence or absence of
consent may be to miss what is really at stake, namely our humanity, as
presently conceived. If sadism is allowable, if consented to, then it is
consent rather than moral conviction which polices the barrier between
a society of would-be sadists and the kind of society most of us would
like to inhabit.”28
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A line has to be drawn between that which society will allow, or
turn a blind eye to, or condemn informally and that which it will
condemn by means of the criminal law. One yardstick offered by
Devlin is the depth of disgust. Another, offered by Wilson, is
that of autonomy being “trumped” where the activity is against
the “public interest”. In the case of Brown, Lord Mustill
dissented on the issue of where this line should be drawn.

R. V BROWN [1994] 1 A.C. 212
(HOUSE OF LORDS)
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LORD MUSTILL:

“When proposing that the conduct is not rightly so charged I do not
invite your Lordships’ House to endorse it as morally acceptable. Nor
do I pronounce in favour of a libertarian doctrine specifically related to
sexual matters … What I do say is that these are questions of private
morality; that the standards by which they fall to be judged are not
those of the criminal law; and that if these standards are to be upheld
the individual must enforce them upon himself according to his own
moral standards, or have them enforced against him by moral pressures



exerted by whatever religious or other community to whose ethical
ideals he responds. The point from which I invite your Lordships to
depart is simply this, that the state should interfere with the rights of an
individual to live his or her life as he or she may choose no more than
is necessary to ensure a proper balance between the special interests of
the individual and the general interests of the individuals who together
comprise the population at large. Thus, whilst acknowledging that very
many people, if asked whether the appellants’ conduct was wrong,
would reply, ‘Yes, repulsively wrong’, I would at the same time assert
that this does not in itself mean that the prosecution of the appellants
… is well-founded.”
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However, according to the law as it now stands, boxing, for
example, stands one side of the line, while sado-masochism falls
on the other.29

What can be concluded at this stage is that Lord Devlin’s
yardstick is not a sound basis upon which to take decisions to
criminalise, especially if cloaked behind a mask of public
interest. Not only may it be a thin disguise for the criminalisation
of immorality simpliciter30 (as advocated by Stephen more than a
century ago) but the criteria employed are too limited. One
cannot, as Lord Devlin has done, throw rationality completely to
the winds in order to replace it with the reasonable man’s disgust
—which, as Hart points out, may be based on “ignorance,
superstition or misunderstanding”.31 Instead:

“the examination of existing law and the debate about proposed laws
should be conducted by making as explicit a statement as is possible
of the values that the law is designed to protect, by a careful
investigation of the harm done to those values by the conduct
prohibited or which it is sought to prohibit, and by a careful
consideration of the probable efficacy of legal prohibition. In this
debate the prevalence of feelings of disgust or revulsion in the
community is one factor to be considered and no more than that.”32

In other words, whilst moral wrongdoing (with all its attendant
difficulties of identification) may be a necessary condition for
the imposition of the criminal law, it ought not to be a sufficient



one. This has led Duff to call for a move towards a “modest legal
moralism”.33

R. A. DUFF, “PERVERSIONS AND
SUBVERSIONS OF CRIMINAL LAW” IN
R. A. DUFF, THE BOUNDARIES OF THE
CRIMINAL LAW (2010), PP.89–90,
107–108:
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“To say that the criminal law is concerned with wrongs (with moral
wrongs) is to espouse some form of Legal Moralism … For the
negative Legal Moralist, wrongdoing is a necessary condition of
criminal liability and punishment. We should not criminalize conduct
that is not in some relevant way morally wrongful, nor impose criminal
liability on those who are not morally culpable, but the wrongfulness of
the conduct and the culpability of its agent do not give us positive
reason to criminalize it: the practice’s ‘general justifying aim’ does not
include ensuring the conviction and punishment of the morally guilty.
For the positive Legal Moralist, by contrast, the moral wrongfulness of
the conduct and its agent’s culpability give us positive reason to
criminalize it: a central purpose of criminal law as a distinctive mode
of legal regulation is to define, and provide for the formal
condemnation and punishment of, various kinds of wrongdoing …

A positive Legal Moralist must hold that we have reason to criminalize
any public wrong: any such wrong is our collective business; we have
reason to call its perpetrator to answer for it and to censure him as a
wrongdoer. That is not yet to say, however, that we have conclusive
reason to do so: quite apart from the fact that the costs, both material
and moral, of enforcing the criminalization of a public wrong might be
so great, and the chances of doing it justly and effectively so small, that
we should not on balance seek to criminalize it, we might have two
other kinds of reason for not criminalizing a public wrong.

First, some public wrongs are too trivial to justify the attention of the
criminal law: even if a better system of criminal justice than our own
was able to provide appropriately modest, non-oppressive procedures
and punishments for minor offences, some wrongs are too minor to



warrant even that much formal attention. For just one example, there
are kinds of incivility that we may display to each other in public
places (barging rudely along a crowded street, for instance) that
constitute civic wrongs, and that merit comment from others, but that it
would be absurd to think of criminalizing; that is why any sane system
of criminal law recognizes a de minimis principle.

Second, however, there might be kinds of public wrong that cause or
threaten serious harm, but that we should not criminalize because it is
more important to ensure that the harm is repaired or paid for, and to
allocate the costs of such repair or compensation justly, than to call
those who cause it to public, criminal account; and, perhaps, because
criminalizing the conduct would hinder the attempt to allocate its costs
fairly—if, for instance, those who caused the harm would then be less
likely to admit their responsibility for it. In such cases we would see
reason to prefer something more like a civil-law than a criminal-law
response …”

(ii) Liberalism: the harm and offence
principle
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A basic tenet of liberalism is that respect must be shown to the
principle of individual autonomy—the notion that people
possess free will and must be allowed, to the maximum extent
possible, to make free choices. The liberal contends that
although we may view others’ behaviour as repugnant, the
autonomy of an individual to do as he pleases must remain
paramount. In its purest form, liberalism dictates that the State
should therefore only intervene to restrict autonomy when it is
necessary to prevent conduct that is more harmful to others than
the restriction of liberty is to the individual.
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THE LAW COMMISSION, CONSENT IN
THE CRIMINAL LAW (CONSULTATION
PAPER NO.139, 1995) APPENDIX C
PARA.C.85:



“The liberal and the moralist disagree fundamentally about the value of
autonomy. The liberal can agree with the moralist that the world would
be a better place with less of this evil in it, and the liberal might even
set about trying to reduce the evil by argument, persuasion, exhortation
and/or education of the young. But she will not use the criminal law to
this end because she accords primacy to the value of autonomy and the
mutually reinforcing ideals of value pluralism and toleration. Given the
diversity of human needs, tastes and talents there must be a diversity of
eligible life-styles, careers and options to give everybody a fair chance
of living a fulfilling, stimulating and enjoyable life. Some of these life-
styles will be incompatible or even mutually contradictory, but the
liberal will demand that each should extend to the others a degree of
tolerance and respect, within the limits set by the harm and offence
principles. The liberal asserts that her political theory is the most
appropriate for a multicultural and pluralistic society.”

H. L. A. HART, “IMMORALITY AND
TREASON” 62 THE LISTENER 162–163
(30 JULY 1959):
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“The Wolfenden Committee on Homosexual Offences and Prostitution
recommended by a majority of 12 to 1 that homosexual behaviour
between consenting adults in private should no longer be a criminal
offence. One of the Committee’s principal grounds for this
recommendaton was expressed in its report in this way: ‘There must
remain a realm of private morality and immorality which in brief and
crude terms is not the law’s business.’ I shall call this the liberal point
of view: for it is a special application of those wider principles of
liberal thought which John Stuart Mill formulated in his essay on
Liberty. Mill’s most famous words, less cautious perhaps than the
Wolfenden Committee’s were:

‘The only purpose for which power can be rightfully exercised over
any member of a civilized community against his will is to prevent
harm to others. His own good, either physical or moral, is not a
sufficient warrant. He cannot rightfully be compelled to do or forbear
… because in the opinion of others to do so would be wise or even



right.’

[This approach to criminalisation appears on first inspection to be of
sound reasoning. It offers a clear and concise basis upon which
decisions to restrict individual liberty should be based. However, upon
closer scrutiny a number of limitations are exposed] …

Mill’s formulation of the liberal point of view may well be too simple.
The grounds for interfering with human liberty are more various than
the single criterion of ‘harm to others’ suggests: cruelty to animals or
organizing prostitution for gain do not, as Mill himself saw, fall easily
under the description of harm to others. Conversely, even where there
is harm to others in the most literal sense, there may well be other
principles limiting the extent to which harmful activities should be
repressed by law. So there are multiple criteria, not a single criterion,
determining when human liberty may be restricted. Perhaps this is what
Sir Patrick means by a curious distinction which he often stresses
between theoretical and practical limits. But with all its simplicities the
liberal point of view is a better guide than Sir Patrick to clear thought
in the proper relation of morality to the criminal law: for it stresses
what he obscures—namely, the points at which thought is needed
before we turn popular morality into criminal law.

No doubt we would all agree that consensus of moral opinion on
certain matters is essential if society is to be worth living in. Laws
against murder, theft, and much else would be of little use if they were
not supported by a widely diffused conviction that what these laws
forbid is also immoral. So much is obvious. But it does not follow that
everything to which the moral vetoes of accepted morality attach is of
equal importance to society; nor is there the slightest reason for
thinking of morality as a seamless web: one which will fall to pieces
carrying society with it, unless all its emphatic vetoes are enforced by
law. Surely even in the face of the moral feeling that is up to concert
pitch—the trio of intolerance, indignation, and disgust—we must pause
to think. We must ask a question at two different levels which Sir
Patrick never clearly enough identfies or separates. First, we must ask
whether a practice which offends moral feeling is harmful,
independently of its repercussion on the general moral code. Secondly,
what about repercussion on the moral code? Is it really true that failure
to translate this item of general morality into criminal law will
jeopardize the whole fabric of morality and so society?



We cannot escape thinking about these two different questions merely
by repeating to ourselves the vague nostrum: ‘This is part of public
morality and public morality must be preserved if society is to exist.’
Sometimes Sir Patrick seems to admit this, for he says in words which
both Mill and the Wolfenden Report might have used, that there must
be the maximum respect for individual liberty consistent with the
integrity of society. Yet this, as his contrasting examples of fornication
and homosexuality show, turns out to mean only that the immorality
which the law may punish must be generally felt to be intolerable. This
plainly is no adequate substitute for a reasoned estimate of the damage
to the fabric of society likely to ensue if it is not suppressed.”

Defining harm
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An immediate problem with the harm principle is that one needs
a careful definition of the word harm. A trader who sets up a
legitimate business in competition with another can severely
harm that other person by taking away all their business but, in a
capitalist society where business competition is encouraged, this
can hardly constitute the sort of harm that ought to be
criminalised. A common distinction is between primary and
secondary harms.

J. KAPLAN, “THE ROLE OF THE LAW
IN DRUG CONTROL” [1971] DUKE L.J.
1065, 1065–1068:
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“Typically the use of the law to prevent conduct which harms only the
actor himself is distinguished from the use of the law as a means of
preventing the individual from harming others, including society at
large. In practice, however, this is not an easy distinction to draw, for
there are few actions in which one can engage that threaten harm only
to himself.

The purest example of laws aimed at such conduct are the statutes
which require the driver of a motorcycle to wear a protective helmet. It



is true that one can argue that the helmet really protects others, since it
shields the motorcyclist from thrown pebbles which might make him
lose control and injure innocent pedestrians or automobile drivers.
Though this approach makes the problem easier, it is disingenuous. As
a result, many courts and commentators have refused to take it and
have assumed that the helmet protects only the cyclist himself.

Though the helmetless cyclist does not expose others to any
appreciable physical danger, he does drive in a society that is
committed to preventing people from dying of their injuries. Thus,
rather than allowing the cyclist to die unnecessarily, society is prepared
to undertake the enormous expense of treating him until he either
expires or recovers. In Professor Robert Bartel’s apt phrase, the
helmetless cyclist exposes others to ‘public ward’ harm—the danger of
having to treat him should he not be killed outright. It is on this theory
that society feels it has the right to demand that he do his share to
protect himself.

The expense and inconvenience that the helmetless driver may cause
does not, however, stop at public ward harm. Insofar as his failure to
wear a helmet results in his own injury, he may force society to assume
the cost of his neglected responsibilities to others. Here the issue
cannot be avoided by saying that it is all society’s fault for not letting
him die in the street at minimal cost, because his responsibilities must
still be fulfilled. As an emotional matter, moreover, non-support
justifications for laws which attempt to prevent self-harming conduct
often command considerably more power than do public ward
justifications. Thus, despite the enormous public ward justifications for
halting alcohol abuse, one of the most powerful Prohibitionist posters
contained a drawing of a saloon with a father drinking at the bar while
his clean, but poorly dressed little daughter stood in the doorway
saying, ‘Father, Father, please come home. Mother needs you.’ The
same public interest which underlies non-support laws, then, can also
justify helmetless cyclist laws—at least in the case of those who owe
someone a support obligation.

In addition to the public ward and non-support justifications for
forbidding conduct which on first glance would appear to harm only
the actor, a further justification exists which might be called the
‘modelling’ justification. Modelling is the psychological term for the
process by which one repeats a type of behaviour one sees in others.
Modelling of behaviour may thus occur where the watcher first learns



that the behaviour which he had thought impossible can indeed be
performed; where the watcher, by observing, learns how to do it; where
he simply gets the idea from watching; or where he, for any one of
many reasons, imitates the action. It is true, of course, that the same
values which underlie the freedom of communication may interfere
with preventing the harm caused by modelling. The individual who
models the helmetless cyclist does so without coercion, and, apart from
the indirect harms discussed, he harms only himself. Nevertheless,
where those persons society tries to protect from modelling are
children, the fact that the helmetless cyclist in a causal sense may have
caused the modelling, which in turn might lead to injury, may be very
significant. Children are regarded as much more likely than adults to
model dangerous conduct, and we certainly acknowledge a greater
responsibility to protect them from harm.

The final justification by which some may find social harm in conduct
which appears to harm only the actor might be called the ‘categorical
imperative’ justification. This relies on the fact that although an act
might harm only the actor if performed by relatively few people, it
could cause harm to everyone if it were performed by almost all. This
justification is not heard in the helmetless cyclist case, but it is heard
with respect to some sexual and drug laws.”
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If one were to apply the distinction made by Kaplan between
harms which may be referred to as primary (involving direct
harm to others) and secondary (involving indirect harm to
others) to the examples we have employed before, theft would
clearly belong to the former category; it causes harm to others
and can be criminalised on that basis. But what of our example
of sado-masochistic activities between consenting adults? Those
involved in such activities would argue that no primary harm is
caused, since participants not only consent to physical pain but
positively desire it. However, it could be argued that secondary
harm is caused; one might wish to employ Kaplan’s “modelling”
and “categorical imperative” justifications. Similar arguments
were in fact raised in the case of Brown34 where it was alleged
that a young man had been corrupted by being introduced into
the sado-masochistic ring. In other words, the potential, if not
the reality, for harm to others existed.35



Kaplan’s “modelling” justification can be seen in operation more
recently in relation to the offence of “extreme pornography”
under the Criminal Justice and Immigration Act 2008 s.63. This
provision criminalises the possession (not the production or
supply) of pornography that is deemed to be “extreme” due to its
portrayal of one of a number of acts listed in s.63(7)36 and which
“is grossly offensive, disgusting or otherwise of an obscene
character”.37 At first glance this test seems to indicate that the
Government, in choosing to create this new offence, did so on
the basis of legal moralism.38 However, McGlynn and Rackley
suggest that an offence of possessing extreme pornography could
be justified under the harm principle, and identify “cultural
harm” as a type of harm that such criminalisation might seek to
prevent.39 “Cultural harm”, they assert, is “a concept of harm
which moves beyond arguments of immediate cause and
effect”.40 Ultimately, the harm that allowing the possession of
extreme pornography threatens to cause is that it might
“contribute to a climate in which sexual violence is not taken
seriously”.41 McGlynn and Rackley are of the opinion that the
Government’s purpose in enacting the legislation “should have
been about changing the cultural and social environment in
which sexual violence is marginalised, in which rape conviction
rates are at an all-time low and in which pornography is
becoming (if possible) even more ubiquitous”. Whilst the
Government’s original consultation paper42 justified its proposals
on this ground, amongst others, following opposition from “arch
liberals” the proposals were amended and the Government
“[u]ltimately … fell back on the easy tradition of the
conservative-moralistic and disgust-based arguments which
consume the [Obscene Publications Act]”.43

In Brown, the majority stressed yet other relevant harms. Lord
Jauncey stated that:

“it would appear to be good luck rather than good judgment which has
prevented serious injury from occurring. Wounds can easily become
septic if not properly treated, the free flow of blood from a person who
is HIV positive or who has AIDS can infect another and an inflicter
who is carried away by sexual excitement or by drink or drugs could
very easily inflict pain and injury beyond the level to which the



receiver had consented … When considering the public interest
potential for harm is just as relevant as actual harm.”44
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What this discussion suggests is that the distinction between
primary and secondary harms does not provide us with a basis
for making decisions as to whether to criminalise conduct. Not
only may it be a front for the criminalisation of immorality
simpliciter but also it does not enable us to answer which (if any)
secondary harms should be prohibited by the criminal law. Just
as no-one today argues that all immoral acts ought to be
criminal, so no-one argues that all secondary harms ought to be
criminal. “The obvious secondary harm resulting from such
almost universally performed acts as over-eating or poor
nutrition is the reductio ad absurdum of such arguments”.45

One of the most sophisticated efforts at defining the harm and
offence principle is that provided by Joel Feinberg in a series of
books, spanning four volumes, entitled The Moral Limits of the
Criminal Law.

JOEL FEINBERG, THE MORAL LIMITS
OF THE CRIMINAL LAW: HARM TO
OTHERS (1984), PP.33, 34, 36, 215–
216:
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“Harm … [means] the thwarting, setting back, or defeating of an
interest … One’s interests … consist of all those things in which one
has a stake … Only setbacks of interests that are wrongs, and wrongs
that are setbacks to interest, are to count as harms in the appropriate
sense …

‘This interpretation thus excludes set-back interests produced by
justified or excused conduct (‘harms’ that are not wrongs) … A harm
in the appropriate sense then will be produced by morally indefensible
conduct that not only sets back the victim’s interest, but also violates
his right …



Minor or trivial harms are harms despite their minor magnitude and
triviality, but below a certain threshold they are not to count as harms
for the purposes of the harm principle, for legal interference with trivia
is likely to cause more harm than it prevents …

Where the kind of conduct in question … does create a danger to some
degree, legislators employing the harm principle must use various rules
of thumb as best they can:

a. the greater the gravity of a possible harm, the less probable its
occurrence need be to justify prohibition of the conduct that
threatens to produce it;

b. the greater the probability of harm, the less grave the harm need be
to justify coercion;

c. the greater the magnitude of the risk of harm, itself compounded out
of gravity and probability, the less reasonable it is to accept the risk;

d. the more valuable (useful) the dangerous conduct, both to the actor
and others, the more reasonable it is to take the risk of harmful
consequences …

e. the more reasonable the risk of harm (the danger), the weaker is the
case for prohibiting the conduct that creates it.”

Causing serious offence
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Harm as it is understood by Feinberg refers to the set back of
personal interests and to the violation of individual rights.
However, within this conceptualisation of harm Feinberg also
speaks of causing “serious offence” to others. For serious
offence to come within the harm principle, Feinberg argues that
it must be so intense that it would be felt by an ‘‘average’’ or
‘‘reasonable’’ person, and that the offence is caused by
witnessing the offensive conduct which is not easily avoidable.

JOEL FEINBERG, THE MORAL LIMITS
OF THE CRIMINAL LAW: OFFENSE TO
OTHERS (1985), PP.1–2, 26:
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“It is always a good reason in support of a proposed criminal
prohibition that it would probably be an effective way of preventing
serious offense (as opposed to injury or harm) to persons other than the
actor, and that it is probably a necessary means to that end …

The offense principle requires that the disliked state of mind … be
produced wrongfully by another party … [It is necessary] to weigh, in
each main category and context of offensiveness, the seriousness of the
offense caused to unwilling witnesses against the reasonableness of the
offender’s conduct. The seriousness of the offensiveness would be
determined by (1) the intensity and durability of the repugnance
produced, and the extent to which repugnance could be anticipated to
be the general reaction of strangers to the conduct displayed or
represented (conduct offensive only to persons with an abnormal
susceptibility to offense would not count as very offensive); (2) the
ease with which unwilling witnesses can avoid the offensive displays;
and (3) whether or not the witnesses have willingly assumed the risk of
being offended either through curiosity or the antcipaton of pleasure …

These factors would be weighed as a group against the reasonableness
of the offending party’s conduct as determined by (1) its personal
importance to the actors themselves and its social utility generally,
remembering always the enormous social utility of unhampered
expression (in those cases where expression is involved); (2) the
availability of alternative times and places where the conduct in
question would cause less offense; (3) the extent, if any, to which the
offense is caused with spiteful motives. In addition, the legislature
would examine the prior established character of various
neighbourhoods, and consider establishing licensed zones in areas
where the conduct in question is known to be already prevalent, so that
people inclined to be offended are not likely to stumble on it to their
surprise …

[Feinberg argues that the law should not treat offence as if it was as
serious as harm and, where possible, should use other modes of
regulation such as injunctions or licensing procedures (p.3).]”

THE LAW COMMISSION, CONSENT IN
THE CRIMINAL LAW (CONSULTATION
PAPER NO.139, 1995), APPENDIX C



PARA.C.41:

“Liberals support the offence principle because some forms of offence
can be so extreme and protracted that they unacceptably infringe the
autonomy of unwilling observers and are therefore, on liberal
principles, legitimate candidates for criminalisation. The liberal is,
however, extremely cautious in using the criminal law to this end and
will only endorse an offence principle that is properly qualified and
carefully circumscribed. The reason is clear; since just about every
conceivable activity might give offence to somebody, everybody’s
autonomy would be severely and unacceptably curtailed if the criminal
law routinely targeted offensive conduct … The liberal, at any rate,
will only countenance criminalising offence which is extreme and
unavoidable, and this can never be said of activity which takes place in
private.”
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It follows that while picking one’s nose in public might be an
offence to sensibility,46 it could never, using Feinberg’s criteria,
amount to serious offence. On the other hand, if one were
travelling on a bus and the passengers in the seat directly
opposite perform mutual fellatio or cunnilingus to climax
accompanied by sound effects,47 it could be argued that the test
of serious offence is made out.

The critical definition of harm and offence is that it involves a
wrongful set-back to another’s interests. Whether conduct is
wrongful is ultimately to be based on moral judgments.
Accordingly, if a victim consents to injury or the risk of injury,
as is the case with sado-masochistic beatings, that person has not
been wronged and so has not been harmed. Similarly, the
legitimate businessperson has not wronged the competitor and so
no harm has been caused.

(iii) Legal paternalism
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Legal paternalism involves allowing the criminal law to be used
to protect a person from harm to themselves. Legal paternalists



argue that the law is entitled to interfere with a person’s
autonomy for his own good and to enhance their welfare. If it
were established that consuming certain drugs was harmful to
the person concerned, the paternalist would criminalise the sale
and possession of such drugs. The legal paternalist is, however,
only interested in enhancing the interests that a person actually
has and not in protecting interests that they ought to have. As
Roberts puts it:

“So a paternalist in my sense may interfere with another person’s self-
regarding actions in order to protect those interests which the other
would recognise as authentically his (e.g. his interests in continued life
and bodily security) but not for the sake of interests the other disowns
(e.g. his (moral) interest in not having gay sex).”48

There are, however, a number of problems with a paternalistic
approach.

THE LAW COMMISSION, CONSENT IN
THE CRIMINAL LAW (CONSULTATION
PAPER NO.139, 1995), APPENDIX C
PARA.C.63:
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“[T]he paternalist argues from a philosophical slippery slope and is at
constant risk of taking a tumble. The fact is that many of us make life-
style choices which do not promote our immediate or long-term
interests. Smoking certainly falls into this category of choices: for the
paternalist it should be a clear target for criminalisation. But the point
goes much further. If (as seems plausible) a balanced, healthy diet and
regular exercise would be in every person’s interests, the paternalist
has a reason for criminalising fatty foods and sedentary life-styles.
Risk-taking without good reason would also be ruled out. Sky-diving,
mountaineering and most contact sports would have to be criminalised.
In principle, the paternalist seems to be committed to using the
criminal law to turn us all into super-fit, clean-living ‘spartans’ whether
we like it or not.”
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Despite this,49 the Law Commission has proposed, in relation to
sado-masochistic activities, that the law be based on an approach
“redolent of a paternalism that is softened at the edges”.50

Accordingly, while people should be generally entitled to make
choices for themselves and consent to injury, even fairly serious
injury, they should not be permitted to consent to seriously
disabling injury. Because people have interests in their physical
health, the normal functioning of their bodies and in avoiding
intense pain or grotesque disfigurement, the Law Commission
takes the view that anybody who consents to seriously disabling
injury “has made a mistake and that to be really disabled is
against his or her interests”.51 An exception is, however,
proposed in relation to activities that are “very widely regarded
as beneficial”52 such as surgery and risky sports. By allowing
people to consent to a range of injuries in sado-masochism, the
Law Commission clearly regards its paternalistic view as being
softened in favour of liberalism. However, by not allowing
people to consent to seriously disabling injuries in the course of
sado-masochism while not criminalising the same injuries in the
course of, say, boxing, it is possible to assert that in reality the
Law Commission has adopted a stance of paternalism hardened
at the edges by legal moralism.

It is also the case that paternalism is used inconsistently as a
justification for the control of certain drugs. One might expect
that drugs offences be classed in seriousness according to the
harm that they might potentially cause the user and/or any
secondary victims. Studies of the harmfulness of drugs have
shown that this is not in fact how the criminal law operates. The
Misuse of Drugs Act 1971 categorises prohibited drugs in three
classes A, B and C.53 Possession and supply of such drugs are
prohibited, with the maximum sentence for such offences
depending upon the class of drug involved.54 Examples of those
drugs falling within Class A are heroin and cocaine, whilst
amphetamines (speed) are Class B. Cannabis, having been
temporarily downgraded to Class C, has again been reclassified
as a Class B drug.55

HOUSE OF COMMONS SCIENCE AND



TECHNOLOGY COMMITTEE, DRUG
CLASSIFICATION: MAKING A HASH OF
IT? FIFTH REPORT OF SESSION 2005–
06 (2006), P.3:
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“With respect to the ABC classification system, we have identified
significant anomalies in the classification of individual drugs and a
regrettable lack of consistency in the rationale used to make
classification decisions. In addition, we have expressed concern at the
Government’s proclivity for using the classification system as a means
of ‘sending out signals’ to potential users and society at large—it is at
odds with the stated objective of classifying drugs on the basis of harm
and the Government has not made any attempt to develop an evidence
base on which to draw in determining the ‘signal’ being sent out.”
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Evidence provided to the committee suggests, for example, that
magic mushrooms, currently classed as a Class A drug, are far
less harmful than other drugs in the same category. Official
statistics suggest that only one person died from taking such
drugs between the years 1993 and 2000; the drugs are thought
not to be addictive, and that it is estimated that one would need
to consume one’s own body weight in magic mushrooms for the
dose to be lethal.56 In comparison, some drugs which are not
even prohibited under law may be more harmful; though the
production and sale of so-called “legal highs” has now been
criminalised.57 Alcohol and tobacco were ranked by some as
being as harmful as the Class A drugs of LSD and ecstasy, and it
has been estimated that together alcohol and tobacco cause
“approximately 40 times the total number of deaths from all
illegal drugs combined”.58 If drugs offences are to be justified in
terms of paternalism surely they should bear some relation to the
degree of harm they actually cause.

Whilst paternalism has been subjected to much criticism, the
harm principle has also been criticised in recent years for failing
to curb the expansion of the criminal law,59 and it may be seen as



being both under inclusive, “since it cannot—or cannot without
serious distortion—capture kinds of conduct that clearly should
be criminalized”,60 and over-inclusive, “in that it renders
‘criminalizable’ at least in principle, kinds of conduct that should
not be criminalized”.61 There is potential for the principle to be
used to justify highly intrusive state intervention into the private
life of individuals, for example it might be seen as justifying the
criminalisation of parents who cause harm or a risk of harm to
their children’s health by failing to have them immunised, or
smoking at home, or feeding them excessive quantities of
calorie-dense food.62 Feinberg has suggested that, in the case of
offensive conduct and speech, there is a particular danger of
overcriminalisation because of the tendency of law-makers to
overreact to it.63 Stanton-Ife has also argued that the manner in
which the harm principle accounts for crimes in general, in terms
of interests, fails adequately to explain the gravity of some
particularly horrific crimes, because it “has the effect of
shoehorning all crimes into one box”,64 regarding the victims of
crime as those whose interests have been violated, when the
reality is that the victims of horrific crimes “have been violated
themselves”.65

2. Is it necessary to employ the criminal
law?
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Whichever of the above views is adopted as the correct basis
upon which to justify the determination that conduct is wrongful,
most commentators accept that this is merely a minimal or
necessary, but not a sufficient, condition for criminalisation.
Assuming the conduct in question is adjudged to be wrongful,
there is a further condition to be established. It must be
necessary to use the criminal law to condemn and try to prevent
the wrongful conduct. In other words, the criminal law should be
used as a measure of “last resort”.

DOUGLAS HUSAK, “THE CRIMINAL
LAW AS LAST RESORT” (2004) 24
O.J.L.S. 207, 211–212:
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“Why not require the state to have a compelling interest for each
criminal law it enacts? The standards applicable to infringements of
fundamental rights (like speech) should be invoked whenever persons
become subject to punishment. This theory would require the law in
question to be necessary to achieve a compelling government purpose.
In other words, the government’s objective must be essential, and the
law must be the least restrictive means to attain it. To qualify as the
least restrictive means, the law must be narrowly tailored to serve the
compelling state interest. The requirement of narrow tailoring has two
dimensions. First, criminal laws should not be over inclusive,
proscribing instances of conduct beyond those that serve the
compelling state interest. Next, criminal laws should not be under
inclusive, and must apply equally to each instance of conduct the state
has the same compelling interest to proscribe. The state must treat us as
equals in protecting our interest not to be punished; it should not
punish some while sparing others if it has the same compelling reason
to punish both. Of course, this theory cannot be implemented without
criteria to decide which state interests are compelling; attempts to
identify these interests are bound to generate enormous dispute.
Moreover, since the law must be necessary to achieve the compelling
government purpose, the state objective must be more difficult to attain
without resorting to punishment. This latter requirement, it would
seem, expresses the last resort principle. A criminal statute cannot be
necessary to accomplish a purpose if other means could do so more
easily.”66

1–037

Husak is building upon the work of others here, in particular that
of Packer, who listed the following as conditions to be met
before the criminal law can be applied.

HERBERT L. PACKER, THE LIMITS OF
THE CRIMINAL SANCTION (1969),
PP.267–272:
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“Goals of Punishment:

To begin with, there is the obvious point that unless at least one
utilitarian mode of prevention is likely to be served by employing the
criminal sanction against a particular form of conduct, we had better
forget about it. Sneezing in church is a relatively uncontroversial
example … [A] utilitarian case for defining conduct as criminal can
best be made in situations where both deterrence and incapacitation are
effective: where people are relatively likely to be deflected by the
possibility of being caught and where punishment is likely to prevent
the commission of further crimes. There are many situations in which
the two are not correlated and … very few in which they are …

Remoteness and Triviality:

The conduct proscribed by any criminal code can be ranked in a
hierarchy of remoteness from the ultimate harm that the law seeks to
prevent. We prohibit the sale of liquor to an intoxicated person to
lessen the likelihood that he will drive while drunk (an offense), crash
into another car (an offense), injure an occupant of the other car (an
offense), or cause the death of someone in the other car (an offense).
There we have a spectrum of remoteness ranging from the illegal sale
of liquor to manslaughter. Similarly, we make it an offense to possess
tools specially adapted for burglary so that we may reduce the
incidence of burglary (an offense), and thereby reduce the incidence of
further offences, such as larceny, robbery, rape, and even murder, that
can ensue from burglary. Mayhem or murder might not be intended by
most burglars, but they are nonetheless possible results of the
confrontation between burglar and victim.

One of the most delicate problems in framing criminal proscriptions is
to locate the point farthest removed from the ultimate harm
apprehended at which meaningful preventive intervention can take
place. If dangerous conduct can be deterred and dangerous persons
identified well short of the point at which the danger becomes acute, so
much the better. Or so it seems. Actually, increasing the radius of the
criminal law in the interest of early intervention is a very risky
business. The first question in every case is, or should be: how high is
the probability that the preparatory conduct, if not inhibited by the
threat of criminal punishment, will result in an ultimate harm of the
sort that the law should try to prevent? A related consideration is
whether the preparatory conduct is itself socially useful, or at least



neutral, so that its proscription or curtailment might unduly inhibit
people from doing what they should otherwise be free to do. To put the
issue in terms that are familiar in the law, is the risk substantial and is it
justifiable? …

Still another consideration relates to the problem of enforcement. By
and large, the further removed the conduct in question is from the
ultimate harm apprehended, the more difficult it is going to be to detect
the occurrence of the conduct and to apprehend people who engage in
it. Considerations of maximizing personal freedom and of minimizing
the strain on law enforcement combine, then, to suggest considerable
caution in the progression towards the remote end of the spectrum.

An example that is amusing because it is so extreme is a recent action
of the New York City Council. At the urgent request of the Fire
Commissioner, the Council voted to make it a criminal offense,
punishable by a hundred-dollar fine, a thirty-day jail term or both, to
smoke in bed in a hotel, motel, or other place of public abode. A
subsidiary provision required that a notice to that effect be displayed by
the proprietor of every place covered by the ban. Now, nobody doubts
that a great many serious and sometimes fatal accidents are caused by
people’s smoking in bed and that it would be a far better thing if people
did not smoke in bed. But consider the impossibility of enforcing such
a prohibition without the most detailed kind of surveillance. Consider
the invasions of privacy that such surveillance would entail. And,
enforcement problems aside, consider the effect of announcing that
such commonly engaged in conduct has now become criminal. One
wonders what was accomplished by the criminal prohibition that would
not equally well be accomplished by requiring hotels to display in each
room a notice warning about the danger. Alternatively, the solution
might have been to make it criminal to cause a fire by smoking in bed,
regardless of the amount of harm done. That kind of prohibition would
at least have been enforceable, whether or not it was enforced. As it is,
given the well-known relationship between intoxication and fires
resulting from smoking in bed, I suppose travellers should be grateful
that the City Council did not go one step further and make it a crime to
go to bed drunk in a New York hotel.

The idea of a criminal conviction no longer inspires the awe that it
once did, because of the tendency of legislative bodies (like the New
York City Council in this example) to prescribe criminal penalties
simply as a means of expressing their disapproval of conduct. This



tendency results in two kinds of triviality: triviality of object and
triviality of intention. By triviality of object I mean the selection of
behaviour for which the regular imposition of criminal punishment is
disproportionate. By triviality of intention I mean an attitude of
indifference or cynicism on the part of legislators toward the actual
enforcement of the proscriptions they vote for. Both forms of triviality
should be carefully avoided. A rational legislator should not vote to
subject previously legal conduct to criminal proscripton unless he is
prepared to say, first, that the conduct being proscribed is so
threatening to important social interests that he is willing to see people
who engage in it subjected to criminal punishment and, second, that he
expects law enforcement to devote adequate resources to detecting,
apprehending, and convicting violators. The two will tend in most
cases to be complementary … [Such trivial offences should be
decriminalised and made ‘civil offences’ or ‘infractions.’].”
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Packer then identifies further conditions that need to be taken
into account when making the “ultimate decision” about
criminalisation. In addition to what has been said so far, we need
to avoid the possibility of creating a “crime tariff”67; by this he
means that the demand for the illegalised activity or product may
be so inelastic that rather than reducing the incidence of the
activity, it merely drives it underground and forces the price up.
The provision of illegal abortions and the sale of narcotics are
cases in point. The same may well be true of sado-masochistic
activities.

We may finally consider dangers pointed to by both Packer68 and
Kadish (in the context of a discussion of sexual crimes) which
are all too likely to materialise if conduct is criminalised (or not
decriminalised) without careful investigation.

SANFORD KADISH, “THE CRISIS OF
OVERCRIMINALISATION” (1967) 374
ANNALS 157, 159–162:
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“But law enforcement pays a price for using the criminal law … [to



enforce morality]. First, the moral message communicated by the law
is contradicted by the total absence of enforcement; for while the
public sees the conduct condemned in words, it also sees in the
dramatic absence of prosecutions that it is not condemned in deed.
Moral adjurations vulnerable to a charge of hypocrisy are self-
defeating no less in law than elsewhere. Second, the spectacle of
nullification of the legislature’s solemn commands is an unhealthy
influence on law enforcement generally. It tends to breed a cynicism
and an indifference to the criminal-law processes which augment
tendencies towards disrespect for those who make and enforce the law,
a disrespect which is already widely in evidence. In addition:

‘Dead letter laws, far from promoting a sense of security, which is the
main function of the penal law, actually impair that security by holding
the threat of prosecution over the heads of people whom we have no
intention to punish.’69

Finally, these laws invite discriminatory enforcement against persons
selected for prosecution on grounds unrelated to the evil against which
these laws are purportedly addressed, whether those grounds be

‘the prodding of some reform group, a newspaper-generated hysteria
over some local sex crime, a vice drive which is put on by the local
authorities to distract attention from defects in their administraton of
the city government.’ …”
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In returning to the example of sado-masochism it may be useful
at this point to summarise Packer’s criteria.

HERBERT L. PACKER, THE LIMITS OF
THE CRIMINAL SANCTION (1969),
P.296:
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“(1) The conduct is prominent in most people’s view of
socially threatening behaviour, and is not condoned by
any significant segment of society.

(2) Subjecting it to the criminal sanction is not inconsistent



with the goals of punishment.

(3) Suppressing it will not inhibit socially desirable conduct.

(4) It may be dealt with through even-handed and non-
discriminatory enforcement.

(5) Controlling it through the criminal process will not
expose that process to severe qualitative or quantitative
strains.

(6) There are no reasonable alternatives to the criminal
sanction for dealing with it.70

These criteria can be used in making up a kind of priority list of
conduct for which the legislature might consider invoking the criminal
sanction.”
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What conclusions are to be drawn about the example of sado-
masochism used throughout this section? In Brown, the activities
all took place with the consent of the passive partners. Was it
appropriate to invoke the criminal law? The majority felt that the
public interest took over at the point of actual bodily harm.
Consent can thus only operate as a defence to a narrow range of
activities involving minimal harm. They largely dealt with the
matter as one of violence. But, surely, “violence” presupposes
something that is against the will of the recipient. The whole
approach of the majority amounts to little more than pure
moralism. The piercing of genitals for sexual purposes is
apparently unlawful. Ear-piercing and cosmetic body piercing is
lawful.71 As has been commented: “Eroticism makes a
difference”.72 The minority, on the other hand, dealt with the
matter as one of private sexual morality and felt that it was only
when grievous bodily harm had been caused that consent should
be no defence.

Ultimately, it would seem it is impossible to answer questions
such as whether sado-masochism ought to be criminalised
without taking a moral stance on the subject, even if one starts
out from the position that conduct ought only to be criminalised
if it is “wrongful”.



R. A. DUFF, ANSWERING FOR CRIME:
RESPONSIBILITY AND LIABILITY IN
THE CRIMINAL LAW (2007), PP.130–
132:
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“[A] standard liberal response [to the House of Lords decision in
Brown] would be to argue that whether or not the physical injuries
were inflicted constituted harm, the ‘victims’ were not wronged.
‘Volenti non fit iniuria’: consent might not negate harm, but it negates
the wrongfulness that criminalisation requires. A ‘bold’ liberal would
stick to this principle, however serious the physical harm involved: if
someone who is rationally competent truly gives informed consent to
what another does to him, he is not wronged, and the conduct therefore
cannot legitimately be criminalised. However, as one imagines cases
involving progressively more serious physical (or psychological)
harms, even quite bold liberals tend to become uneasy, and find it
harder to insist that consent should always preclude criminalisation.

What grounds such unease is not, I suspect, just the degree of
seriousness of the physical injuries caused, but a conception of the
meaning of the actions that deliberately inflict them: if the point of the
action is to inflict extreme pain or serious injury, or to degrade and
humiliate others in a ritual of torture, consent surely cannot legitimate
it. I might consent to be treated in ways that degrade or deny my
humanity; but that does not render the treatment other than wrongful.
That is why a more plausible argument for acquitting the Brown
defendants would appeal not simply to consent (whilst implicitly
admitting that the ‘victims’ were harmed), but to the meaning of the
actions in their context: although to the ignorant outsider their actvities
look like exercises in degradation and humiliation, we should realise
that this way of finding sexual gratfication is, within that sub-culture, a
way in which the participants express their love and respect for each
other. But such an argument abandons the Harm Principle, and moves
onto the Legal Moralist’s ground. For the argument is that the Brown
defendants’ conduct is worthy at least of our moral respect: it is
oriented towards morally legitimate ends (mutual sexual pleasure); it is
informed by morally admirable values (love and respect); even if the



means by which those ends are pursued and those values are expressed
are unusual, and to others’ eyes shocking, when understood in their
particular context they lose their morally shocking character. The
argument is thus also that their conduct is not harmful: for it fulfils,
rather than setting back, the interests of those involved. We need not
accept it for ourselves, or approve of it; we may still think it wrong.
But we should not see it as meriting public condemnation, since it does
not violate the values of mutual respect and concern by which our
collective life as a polity is supposedly structured.

A liberal might be tempted to argue that the morality or otherwise of
such conduct should not be what is at issue: as consensual sexual
activity, it is a matter of ‘private’ morality which is, ‘in brief and crude
terms, not the law’s business’.73 The argument just offered was meant
to show that this quick liberal response is inadequate. To show that we
have no good reason to criminalise such conduct, according to the
Harm Principle, we must show either that it is not harmful or that,
though harmful, it is not wrongful. To show that it was not harmful we
must attend, I have suggested, to its moral significance as an aspect of
mutually respectful sexual relationships—which brings to bear a
moralised conception of harm. To show that it was not wrongful we
cannot, I have suggested, simply appeal to consent, but must look at the
substantive character of the conduct, and in particular at whether it
must count as degrading or dehumanizing.”
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Arguably, Duff’s position that conduct should be criminalised
only if it is wrongful, and that wrongful conduct includes that
which is “degrading or dehumanizing”, brings us no closer to
finding a workable test which would allow us to determine
whether a particular activity ought to be criminalised or not,
since it depends on the moral view taken on whether such
activity is “dehumanizing” or not. However, his discussion
brings us to the almost inevitable conclusion that no single
theory can dictate the content of the criminal law:

“Instead of trying to find some single concept or value that will
capture the essence of crime or the essential characteristic in virtue of
which crimes are property punished we should opt for a pluralism that
recognises a diversity of reasons for criminalisation.”74



3. Is it permissible to criminalise the
conduct?
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Even assuming the above criteria have been met, namely that the
conduct is regarded as “wrongful” and it is thought “necessary”
to invoke the powers of the criminal law to condemn the activity,
there is a final hurdle to be overcome before the conduct should
be declared (or remain) criminal. Such criminalisation must not
contravene the European Convention on Human Rights which
was made directly applicable in English law by the Human
Rights Act 1998.

These provisions operate in two ways. First, any new Bill
proposing to criminalise conduct must be accompanied by a
statement by the Minister responsible that the provisions of the
Bill are compatible with the Convention.75

Secondly, it is possible that existing criminal offences are
structured in such a way as to offend the provisions of the
ECHR. For example, the European Commission has found that it
was a contravention of art.8 (respect for private life) and art.14
(non-discrimination) to have different ages of consent for
heterosexuals and homosexuals.76 This led to a change of
English law, rendering the age of consent the same for all
persons.77 Under the Human Rights Act 1998, courts are obliged
to interpret all legislation “so far as it is possible to do so” in a
manner that is compatible with Convention rights.78 Courts are
thus mandated to interpret legislation to achieve this result if
possible, but they are not permitted to legislate (in the sense of
rewriting statutory provisions):

“if it is necessary in order to obtain compliance to radically alter the
effect of the legislation this will be an indication that more than
interpretation is involved.”79

While every effort must be made to interpret provisions to
ensure compatibility, if this is not possible then, as “a measure of
last resort”,80 the High Court and appellate courts may make a



declaration of incompatibility. While this does not affect the
actual validity of the incompatible legislation, there is an
obligation to bring the law into conformity with the Convention
since otherwise the UK will not meet its obligations under art.1
of the Convention “to secure to everyone within their
jurisdiction the rights and freedoms” set out in the Convention.
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Similarly, courts are obliged to ensure compatibility between the
common law and the Convention even if this involves courts
having to override previous authority. While English courts have
displayed some reluctance to go down this route, increasingly
challenges to established authorities are being mounted. For
example, in Misra81 the Court of Appeal was faced with the
argument that certain aspects of a leading House of Lords’
decision, Adomako,82 were incompatible with the Convention.
While rejecting this argument on its merits, the Court of Appeal
clearly regarded itself as having such a power. A court in Jersey
has actually exercised this power in holding that the common
law defence of insanity is incompatible with the ECHR.83

While the importance of the ECHR cannot be over-estimated, it
must be conceded that its impact on the substantive criminal law
(as opposed to criminal procedure, evidence and sentencing) has,
to date, been somewhat limited. For example, art.8 provides a
right to respect for private life. Prima facie, one might think that
the decision in Brown would be incompatible with this: all the
sado-masochistic activities in this case were consensual and in
private. If a right to private life is to mean anything, it ought to
encompass persons expressing their sexuality in the privacy of
their own homes. Indeed, the decision in Brown was challenged
on this basis in the European Court of Human Rights in Laskey.84

However, the European Court, while conceding that there was a
violation of the right to respect for private life in art.8(1),
nevertheless ruled that criminalisation in cases involving
“violence” was justifiable under art.8(2) which permits invasions
of privacy if it is “necessary in a democratic society … for the
protection of health or morals”.

To date, despite the fact that the Convention applies directly in
English law, there is little evidence of English judges adopting a



less moralistic/paternalistic stance.85 The English courts have
held, for example, that art.6 is “not concerned with the fairness
of provisions of substantive law” and that Contracting States are
free “to choose how to define the essential elements of an
offence”.86 Further, legislation passed since the coming into
force of the Human Rights Act suggests that the Act has failed to
produce a more liberal effect on law-making, and that a
moralistic stance persists. When the ban on hunting was being
debated in Parliament various bodies, such as the Countryside
Alliance, argued that any such ban would breach human rights
and be incompatible with the Convention. The Bill was passed,
however, and the Court of Appeal has since confirmed that the
Hunting Act 2004 does not breach art.8 (right to respect for
private life), art.11 (right to freedom of assembly and
association), or art.1 of Protocol 1 (right to property).87 One of
the difficulties of implementing the Human Rights Act is that
often Parliament and the courts will have to weigh the rights of
would-be perpetrators of crime against those of would-be
victims. For example, the Racial and Religious Hatred Act 2006
creates, amongst others, an offence of publishing or distributing
written material which is threatening with intent to stir up
religious hatred. Such an offence must balance the risk of harm
caused by religious hatred and freedom of religion against
freedom of expression (art.10). It is yet to be confirmed by the
courts that this balance has been struck.

It is more often the procedural law, rather than substantive
criminal law, which is confirmed as falling foul of the Human
Rights Act. The example of detention without trial for suspected
terrorists is a salient example of the Government introducing
laws to satisfy public demand without applying time-honoured
principles of justice that existed long before the Human Rights
Act was passed. Whilst procedural law is beyond the scope of
this book this example does show, at least, that the courts now
have a power that they are willing to exercise in making a
declaration of incompatibility against laws passed by
Parliament.88
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The Human Rights Act clearly has a proscriptive effect on
criminalisation, in that conduct should not be criminalised if this



would breach one of the rights contained within the ECHR. It
has been suggested, furthermore, that the Human Rights Act
might also have a prescriptive effect on judicial decision-
making. Rogers notes that there is a line of authority from the
European Court of Human Rights supporting the claim that the
substantive criminal law is subject to the doctrine of positive
obligations, meaning that the law must be effective in deterring
threats to fundamental rights.89 Thus, not only must the law not
breach rights by criminalising conduct, it must also avoid
breaching those rights by failing to deter individuals who
threaten the rights of third parties. For example, in ensuring the
right to life (art.2), an effective law of self-defence must be clear
on the degree of force permissible90 and, in guaranteeing the
right to be free from inhuman or degrading treatment (art.3), the
parameters of any lawful defence of chastisement available to
parents who assault their children must clearly be defined.91

However, this interpretation of the duties under the ECHR
arguably has a minimal contribution to make to the
determination of whether criminalisation of particular conduct is
justified, since if it is recognised that a right needs to be
protected under the Convention, the question which remains to
be answered is whether it is necessary to use the criminal law
(rather than some other mechanism) to realise such protection.92

The precise effect of the Convention and the nature of the
various challenges to the substantive criminal law will be
explored in the relevant sections of this book, particularly in
relation to the structure of the defences to criminal liability
which is the area that seems most likely to be affected. For
present purposes, it is sufficient to conclude that while the test of
permissibility of criminalisation under the ECHR could provide
some check on unbridled moralism, the ultimate decision as to
whether any particular criminalisation is justifiable will remain
to be determined by the other criteria considered above.
Stevenson and Harris argue that J. S. Mill’s harm principle is, as
a benchmark for criminalising conduct, implicit in the ECHR.
Whilst this may not be beyond doubt, they identify a
fundamental, overarching problem resulting from the
legislature’s tendency to create new offences with little regard
for a set of criteria such as that laid-out by Packer: that of
“accretion”.



KIM STEVENSON AND CANDIDA
HARRIS, “INACCESSIBLE AND
UNKNOWABLE: ACCRETION AND
UNCERTAINTY IN MODERN CRIMINAL
LAW” (2008) 29 LIVERPOOL L. REV.
247, 258:
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“This inexorable spread of criminal liability has the practical
consequence of reducing the effectiveness of the law. In the computing
world this type of accretion is known as ‘bloatware’. As development
progresses, the project, which may start as a simple and even elegant
program, acquires more bells and whistles, more complexity, and more
quantitative functionality (‘It can do this! It can do that!’). But all this
is achieved at the expense of stability and qualitative functionality in
terms of ease of use. The process of legislative accreton has resulted in
criminal law and the criminal justice system becoming similarly
bloated. One of the most serious consequences is the injection of
extreme uncertainty into the domain. In software terms, such
uncertainty could be the bug which causes the system to fail, equally in
criminal justice terms it has already infected its integrity.”
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The tendency for legislation to be enacted in a piecemeal
fashion, with many offences being created, amended and
repealed by Statutory Instrument, also means that it can be
difficult to ascertain what the current law is, because the law
cannot be found in a single document or place.

JAMES CHALMERS AND FIONA
LEVERICK, “TRACKING THE
CREATION OF CRIMINAL OFFENCES”
[2013] CRIMINAL L. REV. 543, 549–
550:
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“Some criminal offences are created by remarkably inaccessible and
tortuous forms of legislative drafting. Consider, for example, the
Parliamentary Voting System and Consttuencies Act 2011, which made
provision for the Alternative Vote referendum. Schedule 4 of that Act
provided that various provisions of the Representation of the People
Act 1983, including many criminal offences, should apply in respect of
the referendum. However, Sch.4 also listed a whole series of
‘modifications’—amendments or substitutions of entire provisions—
which should apply to the 1983 Act for this purpose. The consequence
is that trying to work out exactly what electoral offences existed as a
result of the 2011 Act is an extremely cumbersome process. There is no
amended text of the 1983 Act available, because the 2011 Act did not
actually amend the 1983 Act—it merely created a modified zombie
version of the 1983 Act for a limited time. Anyone seeking to
understand the offences created must read the two statutes side by side,
substituting words and provisions where appropriate … this particular
drafting technique seems to contribute little to the requirements of
accessibility or fair notice. Similar difficulties arise with complex
provisions which cross-refer to European Union provisions, and which
give no indication on their own face of exactly what conduct is
prohibited.”
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On occasions, the labyrinthine and complex nature of modern
legislation may mean that lawyers and even eminent judges find
it difficult to ascertain what the law is.93 In Chambers,94 the
defendant appealed against a confiscation order of £61,120
imposed when he was convicted of being knowingly concerned
in the smuggling of cigarettes into the UK without paying excise
duty. The Court of Appeal only discovered at the eleventh hour
that the Excise Goods Regulations 1992, which had been relied
upon by the prosecution as establishing the legal requirement to
pay duty, had in fact been superseded by the Tobacco Products
Regulations 2001, and had not applied to tobacco products for
over five years. Allowing the appeal, Toulson LJ observed that:

“To a worryingly large extent, statutory law is not practically
accessible today, even to the courts whose constitutional duty it is to



interpret and enforce it.”95

If the criminal law is to avoid its own version of “bloatware” the
legislature’s current run of “binge law-making”96 needs to be
curbed. It is difficult, however, to apply any of the criteria set
out earlier in this chapter without some consideration for what
the criminal justice system is trying to achieve in punishing
those who breach the law.

III. Punishment
1–053

If the criminal law is to have any real bite it must be
underpinned by an effective enforcement mechanism that is
backed by a framework of sanctions aimed at compelling
compliance. These sanctions must be distinguishable from other
legal remedies if they are to give criminal law its distinct
character, and if they are to help fulfil the key aim of the State to
prevent harmful, offensive and/or immoral conduct.

The key distinguishing characteristics of the criminal sanction is
that it is intended to serve as a form of punishment. There are
two main schools of thought that underpin justifications for
punishing those who commit criminal offences: (i) retributivist;
and (ii) consequentialist.97 Both retributivist and consequentialist
theories of punishment have long histories. Retributivist theories
became popular in the 18th century and, although falling out of
fashion during the mid-1990s, made a resurgence in the latter
part of the 20th century; remaining a cornerstone of the criminal
justice system today. “Retribution”, as a basis for punishment, is
strongly associated with the work of Kant and Hegel, both of
whom asserted that criminal offenders are moral agents who are
deserving of punishment. “The annulment of the crime is
retribution”98 and is the symbolic restoration of the wrong
committed. Retribution is therefore backward looking in that it
seeks to punish the wrong doer in order to restore the balance or
moral equilibrium that is disturbed by an offence.99

Consequentialist theories, on the other hand, are forward looking
to the consequences of punishment. The theories of “deterrence”,



“incapacitation”, and “rehabilitation” (described more fully
below) have been associated with philosophers such as Cesare
Beccaria and Jeremy Bentham who have argued that any form of
punishment should achieve a “greater good”—namely crime
reduction.

In addition to these theories of punishment is a relatively new
purpose of sentencing which although not in itself a justification
for punishing someone is nonetheless now an important means
through which the State can respond to criminal wrongdoing—
that of reparation. We therefore turn to a discussion of
reparation later in this chapter.

A. RETRIBUTION
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The word “retribution” is used in several senses. Sometimes it is
employed to indicate either vengeance or expiation, but more
commonly today it refers to giving offenders their “just deserts”
and/or using punishment as a system of censure.

1. Vengeance

J. F. STEPHEN, A HISTORY OF THE
CRIMINAL LAW OF ENGLAND VOL.II
(1883), PP.81–82:
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“[T]he infliction of punishment by law gives definite expression and a
solemn ratification and justification to the hatred which is excited by
the commission of the offence … The criminal law thus proceeds upon
the principle that it is morally right to hate criminals, and it confirms
and justifies that sentiment by inflictng upon criminals, punishments
which express it … I am also of opinion that this close alliance
between criminal law and moral sentiment is in all ways healthy and
advantageous to the community. I think it highly desirable that
criminals should be hated, that the punishments inflicted upon them
should be so contrived as to give expression to that hatred.”
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This desire for vengeance supposedly operates at two levels.
First, it is asserted that punishment satisfies the victim’s (or
relatives’ and friends’) desire for vengeance and the State is
merely exacting vengeance on their behalf to prevent private
retaliation.

Secondly, it is asserted that there is a public need for vengeance.
It is argued that there is an instinctive demand which is active in
every human being to retaliate. This reaction is not only
understandable but desirable as a socially acceptable outlet for
our aggressions. If there were no punishment our aggressions
would become repressed to the point when they might break out
in an anti-social manner.100 Such views find little serious support
today and have been alleged to “represent the breakdown of
human intelligence, as well as good will. It shows perhaps the
ugliest phase of our human nature”.101

2. Expiation
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According to this view, the offender must be made to work off
his guilt; they must be purified through suffering. This is
regarded as a species of retribution in that the offender is
“paying his debt” owed to society and, in so doing, becomes
reconciled with that society. The focus is on the past crime; the
attempt is to wipe the slate clean.

These ideas stem largely from the religious influences on our
culture, but some would argue that there is a deeper
psychological explanation underlying an offender’s need for
expiation. From the time we are children we are conditioned to
expect punishment when we have done wrong. Guilt is a state of
tension which gives rise to a need for the removal of this tension.
We are conditioned to expect this relief through punishment. The
most famous illustration of this form of punishment comes from
Dostoyevsky’s Crime and Punishment in which Raskolnikov,
after committing a brutal murder, becomes obsessed with
feelings of guilt and eventually gives himself up as the only
means of coming to terms with himself and achieving peace of
mind.



While society might offer an offender the opportunity of
expiation, it cannot insist or demand it as the will or desire for
true expiation must proceed from the defendant himself. One is
not necessarily dealing with true expiation of sin. Society simply
deems the offender to have purged his guilt by punishment. A
modern advocate of this penance theory is Duff.102

R. A. DUFF, “THEORIES AND POLICIES
UNDERLYING GUIDELINES SYSTEMS”
(2005) 105 COLUMBIA L. REV. 1162,
1182–1183:
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“The aim … is that the offender should come to understand, and so to
repent, that wrong as a wrong both against the individual victim (where
there was one) and against the wider political community to which they
both belong …

Central to this richer purpose is an attempt to turn the offender’s
punishment from a purely one-way process of communication from
polity to offender into a two-way process in which there is then a
communication back from the offender to the victim and the
community: What is to be communicated is a kind of symbolic
apology, which is given material and thus more forceful expression by
the penal ‘hard treatment’ that the offender undergoes.”

Duff’s views have, however, attracted criticism.

ANDREW VON HIRSCH AND ANDREW
ASHWORTH, PROPORTIONATE
SENTENCING (2005), P.94:
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“[T]he offender has no choice but to undergo such deprivations;
treating the expiatory pains of punishment as a kind of enforced
apology thus raises the problem of compulsory attitudinizing—which
may be viewed as a form of demeaning treatment … [T]here remains



the key question of whether this is a proper function of the state.
Perhaps an abbot may be entitled to impose penances designed to make
erring novices expiate their sins. But why may the state do the same to
its citizens in a free society?”

3. Just deserts
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Over the last two decades “theories” of punishment such as
deterrence and rehabilitation have come under increasing attack
both by academics and law-makers.103 The view that has fast
gained ascendancy is that people who have broken the law
deserve to be punished.104 The idea is simple: he who harms
must be harmed in return. In other words, the harmer gets his
“just deserts”. In this way, we are according such persons respect
as autonomous and responsible human beings who have chosen
to commit a crime and must therefore face the consequences of
their decisions.

ANDREW VON HIRSCH, DOING
JUSTICE—THE CHOICE OF
PUNISHMENTS (REPORT OF THE
COMMITTEE FOR THE STUDY OF
INCARCERATION) (1976), PP.45–49:

1–061

“In everyday thinking about punishment, the idea of desert figures
prominently. Ask the person on the street why a wrongdoer should be
punished, and he is likely to say that he ‘deserves’ it …

To say someone ‘deserves’ to be rewarded or punished is to refer to his
past conduct, and assert that its merit or demerit is reason for according
him pleasant or unpleasant treatment. The focus on the past is critical.
That a student has written an outstanding paper is grounds for asserting
that he deserves an award; but that the award will yield him or others
future benefits (however desirable those might be) cannot be grounds
for claiming he deserves it. The same holds for punishment: to assert
that someone deserves to be punished is to look at his past wrongdoing



as reason for having him penalized. This orientation to the past
distinguishes desert from the other purported aims of punishment—
deterrence, incapacitation, rehabilitation—which seek to justify the
criminal sanction by its prospective usefulness in preventing crime.”

C. S. LEWIS, “THE HUMANITARIAN
THEORY OF PUNISHMENT” (1953) VI
RES JUDICATAE 224:
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“[T]he concept of Desert is the only connecting link between
punishment and justice. It is only as deserved or undeserved that a
sentence can be just or unjust … There is no sense in talking about a
‘just deterrent’ or a ‘just cure.’ We demand of a deterrent not whether it
is just but whether it will deter. We demand of a cure not whether it is
just but whether it succeeds. Thus when we cease to consider what the
criminal deserves and consider only what will cure him or deter others,
we have tacitly removed him from the sphere of justice altogether:
instead of a person, a subject of rights, we now have a mere object, a
patient, a ‘case’.

The distinction will become clearer if we ask who will be qualified to
determine sentences … [if] sentences are no longer held to derive their
propriety from the criminal’s deservings … [S]o long as we are
thinking in terms of Desert, the propriety of the penal code, being a
moral question, is a question on which every man has the right to an
opinion, not because he follows this or that profession, but because he
is simply a man, a rational animal enjoying the Natural Light. But all
this is changed when we drop the concept of Desert …

The Humanitarian theory, then, removes sentences from the hands of
jurists whom the public conscience is entitled to criticize and places
them in the hands of technical experts whose special sciences do not
even employ such categories as rights or justice …

[T]he Humanitarian theory wants simply to abolish Justice and
substitute Mercy for it. This means that you start being ‘kind’ to people
before you have considered their rights, and then force upon them
supposed kindnesses which they in fact had a right to refuse, and
finally kindnesses which no one but you will recognise as kindnesses



and which the recipient will feel as abominable cruelties. You have
overshot the mark. Mercy detached from Justice, grows unmerciful.”

There are two main strands to this just-deserts thinking.

(i) Just deserts as eliminating an unfair
advantage

ANDREW VON HIRSCH, DOING
JUSTICE—THE CHOICE OF
PUNISHMENTS (REPORT OF THE
COMMITTEE FOR THE STUDY OF
INCARCERATION) (1976), pp.45–49:
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“A useful place to begin is with Kant’s explanation of deserved
punishment, which he based on the idea of fair dealing among free
individuals. To realise their own freedom, he contended, members of
society have the reciprocal obligation to limit their behaviour so as not
to interfere with the freedom of others. When someone infringes
another’s rights, he gains an unfair advantage over all others in the
society—since he has failed to constrain his own behaviour while
benefitting from other persons’ forbearance from interfering with his
rights. The punishment—by imposing a counterbalancing disadvantage
on the violator—restores the equilibrium: after having undergone the
punishment, the violator ceases to be at advantage over his non-
violating fellows As Herbert Morris puts it in a recent restatement of
the Kantian argument:

‘A person who violates the rules has something others have—the
benefits of the system [of mutual non-interference with others’ rights]
—but by renouncing what others have assumed, the burdens of self-
restraint, he has acquired an unfair advantage. Matters are not even
until this advantage is in some way erased Justice—that is punishing
such individuals—restores the equilibrium of benefits and burdens’.”
(“Persons and Punishment” (1968) 52 The Monist 475, 478)
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According to this view, by committing a crime, offenders have
gained an unfair advantage over all others who have “toed the
line” and restrained themselves from committing crime. They
are “free riders” who have failed to observe the moral constraints
that others have accepted.105 Punishment is necessary to take
away the benefits gained. Social equilibrium must be restored.
Offenders deserve punishment in order to destroy their unfair
advantage. Finnis describes the advantage as one of “indulging a
(wrongful) self-preference, of permitting himself an excessive
freedom in choosing” which, in turn, is punished so that “the
criminal has the disadvantage of having his wayward will
restricted in its freedom by being subjected to the representative
‘will of society’ (the ‘will’ which he disregarded in disregarding
the law)”.106

Jean Hampton, in a variation on this theme, argues that crime
involves the infliction of a moral injury; the victim is diminished
in value. Punishment is necessary “to vindicate the value of the
victim”.107 The defendant by committing the crime is asserting
an unjustified superiority over the victim which must be nullified
through punishment.

The concept of just deserts has, however, attracted criticism.

JOHN BRAITHWAITE AND PHILIP
PETTIT, NOT JUST DESERTS: A
REPUBLICAN THEORY OF CRIMINAL
JUSTICE (1990), PP.158–159:
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“A first objection to this justification for punishment is that law-
abiding conduct is not always burdensome and crime is not always
advantageous. The rapist might contract syphilis or the burglar break a
leg. The conspiracy or the attempted murder might fail. Is the crime to
be punished even though no benefits accrued?

The benefits and burdens theorist has a reply to this. He can say that it
is self-restraint which is the burden, and unrestricted liberty the benefit
that criminals gain by eschewing self-restraint. But is the self-restraint
of not committing murder really a burden to our law-abiding readers?



Even under conditions of unrestricted liberty most of us have no
interest in or attraction to committing murder, and so the burden is no
actual inconvenience. On the contrary, one influential view is that
educating ourselves to adopt a moral character which abhors evil
makes us ‘better off’ …

[It has been argued that] the burden of self-restraint still does limit
options … and to have choice is better than not having it … Is it a
burden in this sense that you are unable to fly to Mars tomorrow? The
point we would stress is that some burdens have practical significance
for people and some do not. It seems a weak basis for locking people
up that they renounced burdens which are not felt to be burdens by
most law-abiding citizens.”

NICOLA LACEY, STATE PUNISHMENT:
POLITICAL PRINCIPLES AND
COMMUNITY VALUES (1988), PP.24–
26:
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“[Desert theories do not give] very clear practical guidance about the
fair measure of punishment in particular cases. What actual punishment
would forfeit a set of rights equivalent to those violated by a rapist, a
petty thief, a reckless driver? As in the case of the law of the talion and
the culpability principle, resort to arguments from conventionally
agreed, customary or consequence-based penalty scales seem hard to
avoid. Secondly, real difficulties have been raised about the social
contract tradition itself; in what sense can a fictitious agreement
generate obligations for real people? Furthermore, these views are
dependent for their force on the existence of a fair set of rules. This is
not fatal in itself, but the criteria which dictate that there is indeed a
just equilibrium which can be restored are not generated by the
forfeiture of rights or unfair advantage principles alone. The views do
pre-suppose an independent account of what counts as an unfair
advantage and a just equilibrium.

Finally, it seems legitimate to ask whether the metaphorical ideas of
restoring relationships of justice or moral equilibria outweigh the
obvious disvalues attached to the suffering and other costs of



punishment. Do these theories really ignore such costs completely? If
not, what weight do they accord to them? In what real sense does
punishment ‘restore the right’? Do these theories really remove the
mystery attaching to the original, simple desert principle, or are they,
too, a form of moral alchemy? Or, in trying to avoid the mystery, do
they not collapse into versions of utilitarian or other consequentialist
justification? Even the more sophisticated versions barely rise above
the level of metaphor, and leave us with the suspicion that the idea of
desert cannot be distinguished from a principle of vengeance or the
unappealing assertion that two wrongs somehow make a right.”
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According to these criticisms, it appears that “just deserts”
theory struggles to stand up to critical and theoretical scrutiny.
Of particular concern to critics is that the harming of wrong
doers in order to rebalance the social equilibrium, rather than
putting right the wrongs committed, simply doubles the amount
of harm that is now inflicted. Perhaps, then, a more cogently
formed justification for retribution can be found in the need for
public censure and denunciation.

(ii) Just deserts as censure or
denunciation
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While some just deserts theorists claim that desert is in itself the
only purpose of punishment in that “punishing the guilty
achieves something good—namely, justice”,108 others argue that
punishment based on desert is necessary to express disapproval
and censure of the conduct and the offender.109

ANDREW VON HIRSCH, DOING
JUSTICE—THE CHOICE OF
PUNISHMENTS (REPORT OF THE
COMMITTEE FOR THE STUDY OF
INCARCERATION) (1976), PP.45–49:
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“[The theory relating to eliminating an unfair advantage] does not
explain why that deprivation should take the peculiar form of
punishment. Punishment differs from other purposefully inflicted
deprivations in the moral disapproval it expresses: punishing someone
conveys in dramatic fashion that his conduct was wrong and that he is
blameworthy for having committed it. Why, then, does the violator
deserve to be punished, instead of being made to suffer another kind of
deprivation that connotes no special moral stigma?

To answer this question it becomes necessary, we think, to focus
specifically on the reprobation implicit in punishment and argue that it
is deserved. Someone who infringes the rights of others, the argument
runs, does wrong and deserves blame for his conduct. It is because he
deserves blame that the sanctioning authority is entitled to choose a
response that expresses moral disapproval; namely, punishment. In
other words, the sanction ought not only to deprive the offender of the
‘advantage’ obtained by his disregard of the rules (the Kantian
explanation); but do so in a manner that ascribes blame (the reprobative
explanation).”

JOEL FEINBERG, “THE EXPRESSIVE
FUNCTION OF PUNISHMENT” (1965)
49(3) THE MONIST 397–423:
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“[P]unishment is a conventional device for the expression of attitudes
of resentment and indignation, and of judgments of disapproval and
reprobation, on the part either of the punishing authority himself or of
those ‘in whose name’ the punishment is inflicted. Punishment, in
short, has a symbolic significance largely missing from other kinds of
penalties.

Consider the standard international practice of demanding that a nation
whose agent has unlawfully violated the complaining nation’s rights
should punish the offending agent. For example, suppose that an
airplane of nation A fires on an airplane of nation B while the later is
flying over international waters. Very likely high authorities in nation
B will send a note of protest to their counterparts in nation A
demanding, among other things, that the transgressive pilot be



punished. Punishing the pilot is an emphatic, dramatic, and
wellunderstood way of condemning and thereby disavowing his act. It
tells the world that the pilot had no right to do what he did, that he was
on his own in doing it, that his government does not condone that sort
of thing. It testifies thereby to government A’s recognition of the
violated rights of government B in the affected area and, therefore, to
the wrongfulness of the pilot’s act. Failure to punish the pilot tells the
world that government A does not consider him to have been
personally at fault. That in turn is to claim responsibility for the act,
which in effect labels that act as an ‘instrument of deliberate national
policy’ and hence an act of war. In that case either formal hostilities or
humiliating loss of face by one side or the other almost certainly will
follow. None of this scenario makes any sense without the clearly
understood reprobative symbolism of punishment. In quite parallel
ways punishment enables employers to disavow the acts of their
employees (though not civil liability for those acts), and fathers the
destructive acts of their sons.”

ROYAL COMMISSION ON CAPITAL
PUNISHMENT, MINUTES OF
EVIDENCE, NINTH DAY, 1 DECEMBER
1949, MEMORANDUM SUBMITTED BY
THE RT. HON. LORD JUSTICE
DENNING, 207:
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“Punishment is the way in which society expresses its denunciation of
wrongdoing: and, in order to maintain respect for law, it is essential
that the punishment inflicted for grave crimes should adequately reflect
the revulsion felt by the great majority of citizens for them. It is a
mistake to consider the objects of punishment as being deterrent or
reformative or preventive and nothing else. If that were so, we should
not send to prison a man who was guilty of motor manslaughter, but
only disqualify him from driving; but would public opinion be content
with this? The truth is that some crimes are so outrageous that society
insists on adequate punishment, because the wrong-doer deserves it,
irrespective of whether it is a deterrent or not … In my view the



ultimate justification of any punishment is, not that it is a deterrent, but
that it is the emphatic denunciation by the community of a crime.”

ANDREW VON HIRSCH AND ANDREW
ASHWORTH, PROPORTIONATE
SENTENCING (2005), PP.17–18:
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“A central reason for such a blaming response concerns penal
censure’s role as moral communication to the act’s perpetrator. The
punishment conveys to the actor a certain critical normative message
concerning his conduct: for example, that he has culpably harmed or
risked harming someone, and is disapproved of for having done so.
This message treats him as a moral agent—that is, an agent capable of
moral deliberation. He is being confronted with disapproval in virtues
of the wrongfulness of his conduct, and not solely in order to produce
preventive or other societal benefits that such censure might achieve …

Penal censure also has the role of addressing third parties—namely,
members of the public. Unlike blame in everyday contexts, the
criminal sanction announces in advance that specified categories of
conduct are punishable. Because the prescribed sanctions are of a kind
that express disapprobation, this conveys the message that the conduct
is deemed reprehensible.”

1–073

The role of censure is thus to ensure that the offender recognises
the immorality of his actions. Simultaneously, his punishment
provides a message to the victim and to society more broadly
that his conduct has caused harm and that he is at fault for this.
Denunciation theory can also serve to educate the public by
reaffirming social values and reinforcing inhibitions against
crime. Von Hirsch and Ashworth argue that any preventive
effects of public censure must only be seen as complementing
retribution and not as a primary justification for punishment. The
utilitarian benefits of this theory, termed educative deterrence,
will be discussed in the next section. There are two main
advantages to punishment based on just deserts. First, it means



that limits are placed on state power in that excessive exemplary
or incapacitative sentences become unacceptable. Secondly, it
should reduce unjustifiable sentencing disparity in that two
offenders committing the same crime will receive similar
punishments, irrespective of race, culture or background. These
are matters to which we shall return towards the end of this
chapter.

B. DETERRENCE
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Unlike retributive theories, deterrent theories are forward
looking in that they are concerned with the consequences of
punishment; their aim is to reduce further crime by the threat or
example of punishment. Deterrence is commonly thought to
operate at three levels.110

1. Individual deterrence
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Deterrent theories seek to discourage crime. In the case of
individual deterrence111 it is hoped that the experience of
punishment will be so unpleasant that the offender will not
reoffend. The task of the sentencer is to look to the future and
select the sentence which is likely to have most impact on the
individual. In the case of some offenders, no punishment at all
may be necessary as the risk of the convicted person reoffending
may be minimal. In other cases, the required sentence may be
very severe.

It is often said that every time a crime is committed the theory of
deterrence is weakened; it is an argument that has some force
when applied to the reoffender. One can argue that a
reconviction reveals the failure of the previous sentence.
However, it is notoriously difficult to measure and assess this.112

The one-year proven reconviction rate for the year of 2014 was
25.6%.113 In terms of the deterrent effect of punishment the
figures do not read well:

“adult offenders with 11 or more previous offences have a higher



reoffending rate than those with no previous offences—45.2%
compared to 7.5%.”114

This data could be read as suggesting that each time an offender
is convicted and punished he or she is more likely to go on to
reoffend. Punishment may, therefore, have the opposite effect to
that which is intended. Such a conclusion is supported by a
recent study in the Netherlands of 696 inmates who had been
released from prison for approximately six months.115 The
researchers measured the “remembered severity” of
imprisonment, controlling for the length of time served. They
found that inmates who served longer periods of imprisonment
seemed to recall their imprisonment as less aversive than those
serving shorter periods. That is to say, the longer the inmates
spent in prison the less likely they were to recall their experience
as severely negative. The authors conclude that “to the extent
that the length of imprisonment effects its recollected
aversiveness at all, it does so in the opposite direction than
traditional deterrence research presumes”.116

Despite the Ministry of Justice’s own discouraging statistics and
research such as that conducted in the Netherlands, successive
governments have remained doggedly committed to increasing
punishments as a means of deterring reoffending. They argue
that what is needed is an even more severe penalty than that
merited by the present offence at an early stage in the
defendant’s criminal career to have a strong deterrent effect.
Indeed, this kind of approach was encapsulated in the much
discussed “short, sharp shock” that imposed detention centre
orders on young offenders under the Criminal Justice Act
1982.117 Alternatively, the sentence should be increased higher
for persistent offenders after each offence is committed until a
point is reached at which the penalty will deter the offender.
Even if research established (and almost all indications are to the
contrary118) that such measures were more effective in
preventing recidivism, there is the problem of whether it is just
to impose a more severe punishment than that merited by the
offence (discussed further below).

2. General deterrence
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Under this theory, it is the threat of punishment that deters
people from committing crimes. At the legislative level,
Parliament lays down penalties to threaten those who might
contemplate crime. At the sentencing level, offenders are
punished in order that others will be discouraged from
committing crimes; this punishment is held up as an example of
what will happen if others engage in similar activities. Jeremy
Bentham was a key proponent of general deterrence.119 Bentham
started from the position that all punishment is pain and as such
should be avoided. However, punishment should be used where
it can produce a greater benefit to society than the pain that such
punishment will inflict on the individual offender. This costs
benefits analysis is based on the idea of “utility”. Utility is
understood as the minimisation of pain and suffering and the
maximisation of pleasure. Bentham argued that in calculating the
costs and benefits of our actions we assess a number of factors
including the intensity of pain and pleasure but also the certainty
or uncertainty of the benefit/pain occurring. Based upon this,
Bentham argued that we can devise social policies which
maximise pleasure and minimise pain in society. When this
theory is applied to punishment we see punishment is only
justified by the good consequences that will be returned to
society. Yet to a large extent, the theory of general deterrence
simply assumes that people will be deterred from committing
crime by the threat of a certain level of punishment. Is this
assumption justifiable?

J. ANDENAES, “THE GENERAL
PREVENTIVE EFFECTS OF
PUNISHMENT” (1966) 114 U. PA. L.
REV. 949, 960–970:
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“Reports on conditions of disorganisation following wars, revolution or
mutinies provide ample documentation as to how lawlessness may
flourish when the probability of detecton, apprehension and conviction
is low. In these situations, however, many factors work together. The



most clear cut examples of the importance of the risk of detection itself
are provided by cases in which society functions normally but all
policing activity is paralyzed by a police strike or a similar condition.
For example, the following official report was made on lawlessness
during a 1919 police strike, starting at midnight on July 31st, during
which nearly half of the Liverpool policemen were out of service: ‘In
this district the strike was accompanied by threats, violence and
intimidation on the part of lawless persons. Many assaults on the
constables who remained on duty were committed. Owing to the
sudden nature of the strike the authorities were afforded no opportunity
to make adequate provision to cope with the position. Looting of shops
commenced about 10pm on August 1st, and continued for some days.
In all about 400 shops were looted. Military were requisitioned, special
constables sworn in, and police brought from other centers.’
(Mannheim, Social Aspects of Crime in England Between the Wars,
156–157 (1940).)

A somewhat similar situation occurred in Denmark when the German
occupation forces arrested the entire police force in September 1944.
During the remainder of the occupation period all policing was
performed by an improvised unarmed watch corps, who were
ineffective except in those instances when they were able to capture the
criminal red handed. The general crime rate rose immediately, but there
was a great discrepancy between the various types of crime. The
number of cases of robbery increased generally in Copenhagen during
the war, rising from ten per year in 1939 to ten per month in 1943. But
after the Germans arrested the police in 1944, the figure rose to over a
hundred per month and continued to rise. Larcenies reported to the
insurance companies quickly increased tenfold or more. The fact that
penalties were greatly increased for criminals who were caught and
brought before the courts did not offset the fact that most crimes were
going undetected. On the other hand, crimes like embezzlement and
fraud, where the criminal is usually known if the crime itself is
discovered, do not seem to have increased notably.

The involuntary experiments in Liverpool and Copenhagen showed a
reduction in law obedience following a reduction of risks. Examples of
the opposite are also reported—the number of crimes decreases as the
hazards rise. Tarde mentions that the number of cases of poisoning
decreased when research in chemistry and toxicology made it possible
to discover with greater certainty the causes as well as the perpetrator



of this type of crime. (Tarde, Penal Philosophy 476 (1912)). A decline
in bank robberies and kidnappings in the United States is reported to
have followed the enactment of federal legislation which increased the
likelihood of punishment (Taft, Criminology 322, 361 (rev. ed.
1950)).”
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This belief that punishment can deter crime assumes that actors
are rational beings who calculate the risks involved in their
actions. They can calculate the chances of being apprehended
and punished (taking into account the amount of punishment)
and can weigh this against the benefits to them in committing the
crime. What is important to note here is that punishment in and
of itself may not always be enough to deter the rational offender,
but rather it is the degree of risk that is attached to being caught,
combined with the penalty which is then attached to the crime,
which will ultimately determine whether someone chooses to
offend. However, as various criminologists have pointed out,
many offenders will not think “rationally” before taking such
risks.

PAUL ROBINSON AND JOHN M.
DARLEY, “DOES CRIMINAL LAW
DETER? A BEHAVIOURAL SCIENCE
INVESTIGATION” (2004) 24 OXFORD J.
OF LEGAL STUDIES 173, 179, 184, 185,
192–3:
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“Available evidence suggests that potential offenders as a group are
people who are less inclined to think at all about the consequences of
their conduct or to guide their conduct accordingly. They often are
risk-seekers, rather than risk-avoiders, and as a group are more
impulsive than the average. Further, conduct decisions commonly are
altered by alcohol and drug intake. In Anderson’s sample, an
astounding 66 per cent of those interviewed reported that ‘recent drug
use’ contributed to the commission of the crime.



There are a number of other temporary states of mind that are likely to
drive out rational considerations of punishment, such as desires for
revenge or retaliaton, and suddenly-induced rages or angers, the
duration of which can extend from minutes to days. Other states of
mind can be in place for longer durations and also can induce flawed
reasoning. For instance, paranoia—feelings that others are immediate
and overwhelming threats—is known to cycle over the course of
months. When it is acute, it is likely that the degree of threat felt will
override considerations of the deterrent weight of possible
punishments. The grandiose component of manic-depression, which
occurs when the manic-depressive cycles into the manic phase, can
give the person experiencing it a feeling of incredible brilliance that is
likely to cause him to underestimate the likelihood of the not-so-
brilliant forces of law ever catching and convicting him.

Consider this picture of the effect of reduced probability of punishment
in light of the known rates of arrest and conviction for various crimes.
The overall average of conviction for criminal offences committed is
1.3 per cent …

We suspect that most citizens would be shocked at how low the
punishment rates are, which suggests that the perception of detection
rates tends to be higher than the rates actually are. Luckily for
deterrence, people tend to overestimate the occurrence of rare events.
This error is useful because it is the perceived rate of punishment rather
than the actual rate that counts for deterrent effect. Probably the best
summary is that the average person’s perception of punishment rates is
low, but at least higher than the reality.

But, and again, the group of persons who are the most likely offenders
—those who have already committed an offence will account for the
majority of future crimes—have a greater incentive than other people
to learn the actual punishment rates. Thus, the career criminals—just
the persons at whom we would wish to aim our deterrent threat of
punishment—are the persons most likely to realize how low the
punishment rates really are and, therefore, to perceive a lower chance
of punishment than non-crime prone people.

There is also some evidence that many offenders tend to overestimate
their own ability to avoid the mistakes that have led to others like them
being caught …

The net effect is that most criminals do not think they will be caught



and punished. In [one] study when asked about the risk of being
caught, it was found that:

‘76 percent of active criminals and 89 percent of the most violent
criminals either perceive no risk of apprehension or have no thought
about the likely punishments for their crimes.’

[With regard to the amount of punishment affecting deterrence]:
Potential offenders may come from social groups in which the threat of
stigma for being convicted as a felon may not be as high as it is for
other persons. In fact, for many offenders, conviction and
imprisonment may lead to very little if any loss of status and respect in
the communities within which they function. Similarly, it is likely that
potential offenders as a group live a more deprived existence than the
average person, and thus the threat of prison, with its provision for
meals and shelter, is not so worse an alternative to their current
existence as it would be for the more well-to-do person.

Our ultimate conclusion, which we think the evidence strongly
supports, is that the threat of punishment amount under current
practices is at best unpredictable and at worst unreliable in modulating
the threatened amount of punishment.”
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Research into the behaviour of criminals supports many of the
points made in the preceding extract. For example, Gill’s
research, based on interviews with commercial robbers,
concluded that few of them thought there was a high chance of
being caught. The less organised and amateurish robbers did not
plan their crimes, acted impulsively and gave no thought to
being caught or to the consequences of their actions. On the
other hand, the more organised and professional robbers planned
to minimise the risks and concluded there was a low chance of
apprehension.120 Wright and Decker’s American research into
burglary found that most burglars in their sample perceived
themselves, when committing the offence, to be “in a situation of
immediate need” and “consciously refused to dwell on the
possibility of getting caught”.121 Similar English research
confirms that most burglars are not rational calculators but act on
the spur-of-the-moment.122

Research into the effectiveness of punishment as a deterrent also



provides little support to advocates of deterrence theory. For
instance, an international review of empirical evidence into
marginal deterrence123 by Doob and Webster found that
“sentence severity has no effect on the level of crime in
society”.124 Even research into the use of most severe of
punishments—that of the death penalty—has found no reliable
evidence that is reduces homicide rates.125 Moreover, a major
Cambridge-based analysis of research asserted that increasing
sentence severity could actually have “possible
counterproductive effects relating to reduced differential
disincentives against the most serious crimes of violence” and
could cause “destigmatisation of punishment if severe sanctions
are very widely employed”.126

Moral objections to deterrence theory
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In addition to the empirical objections to the effectiveness of
punishment as a deterrent, there is the fundamental moral
objection that deterrent sentencing involves using a person as a
means to an end. Punishing people to deter others—rather than
punishing them for what they have done—is not showing respect
for their autonomy. If sentencing for deterrent reasons only, one
becomes free to impose any sentence as long as it is felt to be an
effective deterrent. In the past, this has led to the imposition of
exemplary sentences. For example, exemplary sentences were
imposed in the early 1970s to prevent the sudden increase of
muggings of elderly people127 and to contain football
hooliganism in the late 1970s.128 More recently, enhanced
sentences were used for many of those convicted of offences
during the 2011 London Riots in an attempt to deter future
incidents of social unrest. In supporting the use of such
sentences Lord Judge CJ in Blackshaw stated:

“Those who deliberately participate in disturbances of this magnitude,
causing injury and damage and fear to even the most stout-hearted of
citizens, and who individually commit further crimes during the
course of the riots are committing aggravated crimes. They must be
punished accordingly, and sentences should be designed to deter
others from similar activity.”129



However, over the past few decades there has been an increasing
acceptance that such sentences are unjust:

“When you punish a man in terrorem, make of him an ‘example’ to
others, you are admittedly using him as a means to an end: someone
else’s end. This, in itself, would be a very wicked thing to do … Why,
in Heaven’s name, am I to be sacrificed to the good of society in this
way?—unless, of course, I deserve it?”130
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As a consequence of research findings suggesting the
ineffectiveness of deterrence and because of these principled
objections, in the late 1980s deterrence, as a purpose of
punishment, began to fall out of favour. The White Paper
preceding the Criminal Justice Act 1991 concluded that

“it is unrealistic to construct sentencing arrangements on the
assumption that most offenders will weigh up the possibilities in
advance and base their conduct on rational calculation.”131

The 1991 Act followed this by outlawing exemplary sentences
and, subject to exceptions, endorsing the concept of desert.
However, since then much legislation,132 debate and rhetoric133

about sentencing has been based on deterrence. This culminated
in the Criminal Justice Act 2003 s.142 which expressly endorses
deterrence as a one of the five purposes of punishment. During
the 2000s, the proliferation of knife crime and the theft of lead
both led the courts to impose longer sentences for the purposes
of deterrence.134 The Court of Appeal has, however, warned that
sentencing judges should refer to statistics to support their view
that a particular crime is prevalent, justifying the imposition of a
longer sentence in the hope that the trend can be reversed.135

Whatever the “evidence”, successive governments have believed
(or think the electorate believe) in the effectiveness of
punishment as a deterrent. It is unfortunate that such thinking is
not informed by the distinction, referred to above, between
absolute deterrence (few doubt that punishment in general does
have a broad deterrent effect for at least some crimes) and



marginal deterrence where evidence that increasing the severity
of punishments has an increased deterrent effect is noticeably
lacking.

3. Educative deterrence
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Under the theory of general deterrence, a person who is
contemplating committing a crime is deterred by the positive
threat that he will suffer the same punishment as others have
suffered. However, punishment can have a more profound
subconscious effect on society. Over a period of time in the
community, punishment of criminals builds up the habit of not
breaking the law. It creates unconscious inhibitions against
committing crimes and thus serves to educate the public as to the
proper distinction between good and bad conduct. Every time
someone is punished for theft the public morality that theft is
wrong is strengthened and our habit of not stealing is reinforced.
If suddenly nobody were to be punished for theft and this state of
affairs were to endure for a considerable period of time, our
inhibitions against stealing and our moral view that theft was
wrong would start breaking down. The criminal law and the
punishment that flows from breaking it, play an important role in
supporting and shaping positive social mores. Take, for example,
the banning of smoking in bars and restaurants in 2007 by the
Health Act 2006. The ban quickly left smokers out in the cold,
and within just a few years the social acceptability of smoking in
public plummeted. Platt’s longitudinal qualitative review of the
impact of the legislation found that “there were shifts in attitudes
from initial resentment to acceptance of the changes [to] a
growing perception of the personal, health and environmental
benefits of smoke free”.136

The introduction of hate crime offences (examined later in Ch.7)
in the latter part of the 20th century can also be said to be an
attempt to change attitudes through targeted criminalisation; in
this case challenging pervasive identity-based prejudices. These
new aggravated offences carry enhanced penalties where an
offender is motivated, or where he demonstrates, racial or
religious hostility during the commission of an offence. Over a



period of time, the acceptability of public displays of such
hostilities, it is argued, will be reduced as the unacceptability of
such behaviours begins to penetrate the public conscience.137 If
this is true, the role of deterrence may in fact prove to be a
powerful means of social control.

A. E. BOTTOMS, “MORALITY, CRIME,
COMPLIANCE AND PUBLIC POLICY”
IN A. E. BOTTOMS AND M. TONRY,
IDEOLOGY, CRIME AND CRIMINAL
JUSTICE (2002), P.25:
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“[I]n a more differentiated society rather than prohibitions arising out
of positive morality, they may on occasion not reflect positive morality
at all, but rather may be imposed by those in power in the hope of
securing obedience through deterrent calculation. Even in such a case,
however, sometimes (though not always) the fact of the prohibition,
and citizens’ evolving response to it, can influence the development of
a new strand of positive morality. Something very like this seems to
have occurred in relation to drinking and driving: in Britain there is
now substantially greater moral disapproval of such behaviour than
was the case thirty or so years ago when it was first made a criminal
offence.”138

J. ANDENAES, “GENERAL
PREVENTION” (1952) 43 J. CRIM. L.,
C. & P.S. 176, 179–181:
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“Later theory puts much stress on the ability of penal law to arouse or
strengthen inhibitions of another sort. In Swedish discussion the
moralising—in other words the educational—function has been greatly
stressed. The idea is that punishment as a concrete expression of
society’s disapproval of an act helps to form and to strengthen the
public’s moral code and thereby creates conscious and unconscious



inhibitions against committing crime. Unconscious inhibitions against
committing forbidden acts can also be aroused without appealing to the
individual’s concepts of morality. Purely as a matter of habit, with fear,
respect for authority or social imitation as connecting links, it is
possible to induce favourable attitudes toward this or that action and
unfavourable attitudes toward another action. We find the clearest
example of this in the military, where extended inculcation of
discipline and stern reaction against breach thereof can induce a purely
automatic, habitual response—not only where obeying specific orders
is concerned, but also with regard to general orders and regulations …

… To the lawmaker, the achievement of inhibition and habit is of
greater value than mere deterrence. For these apply in cases where a
person need not fear detection and punishment, and they can apply
without the person even having knowledge of the legal prohibition.”

JOHN BRAITHWAITE, CRIME, SHAME
AND REINTEGRATION (1989), PP.77–
79:
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“Community-wide shaming is necessary because most crimes are not
experienced within the average household. Children need to learn
about the evil of murder, rape, car theft, and environmental pollution
offenses through condemnation of the local butcher or the far away
image on the television screen …

Essentially, societal processes of shaming do three things:

1. They give content to a day-to-day socialization of
children which occurs mainly through induction. As we
have just seen, shaming supplies the morals which build
consciences. The evil of acts beyond the immediate
experience of children is more effectively communicated
by shaming than by pure reasoning.

2. Societal incidents of shaming remind parents of the wide
range of evils about which they must moralize with their
children. Parents do not have to keep a checklist of
crimes, a curriculum of sins, to discuss with their



offspring. In a society where shaming is important,
societal incidents of shaming will trigger vicarious
shaming within the family so that the criminal code is
eventually more or less automatically covered Of course
societies which shame only half-heartedly run a risk that
the full curriculum of crimes will not be covered. Both
this point and the last one could be summarized in
another way by saying that public shaming puts pressure
on parents, teachers and neighbours to ensure that they
engage in private shaming which is sufficiently
systematic.

3. Societal shaming in considerable measure takes over from
parental socialization once children move away from the
influence of the family and the school. Put another way,
shaming generalizes beyond childhood principles learnt
during the early years of life.

This third principle is about the ‘criminal law as a moral eye-opener’ as
Andenaes calls it. As a child, I may have learnt the principle that
killing is wrong, but when I leave the familiar surroundings of the
family to work in the unfamiliar environment of a nuclear power plant,
I am taught by a nuclear safety regulatory system that to breach certain
safety laws can cost lives, and so persons who breach them are treated
with a comparable level of shame. The principle that illegal killing is
shameful is generalized. To the extent that genuine shame is not
directed against those who defy the safety rules, however, I am liable
to take them much less seriously. Unfortunately, societal shaming
processes often do fail to generalize to organizational crime.

Recent years in some Western societies have seen more effective
shaming directed at certain kinds of offenses—drunk driving,
occupational health and safety and environmental offenses, and
political corruption, for example. This shaming has for many adults
integrated new categories of wrongdoing (for which they had not been
socialized as children) into the moral frameworks pre-existing from
their childhood.

While most citizens are aware of the content of most criminal laws,
knowledge of what the law requires of citizens in detail can be
enhanced by cases of public shaming. Through shaming directed at
new legal frontiers, feminists in many countries have clarified for



citizens just what sexual harassment, rape within marriage, and
employment discrimination mean. Social change is increasingly rapid,
particularly in the face of burgeoning technologies which require new
moralities of nuclear, environmental and consumer safety, responsible
use of new technologies of information exchange and electronic funds
transfer, ethical exploitation of new institutions such as futures
exchanges, and so on. Shaming is thus particularly vital in sustaining a
contemporarily relevant legal and moral order.”
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In the US, these ideas have been pushed to the limit by the
introduction of “shaming penalties”. For example, persons
convicted of drunken driving have been required to put special
bumper stickers on their cars,139 or wear a pink fluorescent
bracelet,140 publicising their conviction. One woman was made
to place an advertisement in her local paper stating that she
bought drugs in front of her children.141

This theory should be contrasted with the retributive theory of
denunciation. The theories are similar in that punishment, under
both theories, is performing a symbolic, expressive function—
but there is an important difference between them. The idea of
denunciation, as with all retributive theories, is not concerned
with the effects of punishment. It is not a forward-looking theory
aimed at preventing crime. Rather, it is concerned with the
relation of the punishment to the past event, the crime. It is
concerned that there be a relationship between the gravity of the
offence and the degree of censure or denunciation. The educative
theory, on the other hand, is exclusively forward looking, as are
all deterrent theories. Punishment is used as a means of
preventing crime and maintaining obedience to the law.

The educative theory rests upon an important premise, namely,
that public morality and inhibitions against committing crimes
are created and/or preserved by the regular punishment of others.
This is a difficult premise to test although some research
suggests a clear link between criminality and moral assessments
of behaviour. For instance, Kaufmann asked a group of subjects
to evaluate the morality of certain behaviour (failing to rescue a
drowning man). Some subjects were told that this behaviour was
criminal; others were told that there was no duty to rescue. The



former group judged the inaction more harshly than the latter
group.142 Similarly, Walker and Marsh discovered that subjects
stated that their disapproval of not wearing a seatbelt would
increase when this became an offence.143 Clearly most laws are
designed to have some symbolic or expressive function. The
point asserted here (and so difficult to validate—although one’s
intuitions do indicate some plausibility to the claim) is that
punishment (or at least the real possibility thereof) pursuant to
criminal liability is what gives the law its sting.144

C. INCAPACITATION
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There are two types of incapacitation: collective and selective.
Collective incapacitation refers to a strategy of incapacitating
large numbers of “would be” offenders in order to decrease
crime levels overall. Selective incapacitation aims to identify
and incapacitate certain types of offenders who are most likely to
re-offend. This approach entails determining which offenders are
the most dangerous. This is normally done by looking at a
person’s past behaviours and predicting whether he is likely to
re-offend. In the case of Sargent,145 Lawton LJ acknowledged:

“that there are some offenders for whom neither deterrence nor
rehabilitation works. They will go on committing crimes as long as
they are able to do so. In those cases the only protection which the
public has is that such persons should be locked up for a long period.”

Such protective sentencing aims to render the criminal incapable
of committing more crimes; it thus “incapacitates” the offender.
The particular punishment chosen at one stage in our penal
history might have been the death penalty, severance of limbs or
deportation to a colony. Today it is likely to be imprisonment,
although other community measures such as a curfew order or
disqualification from driving can also be viewed as
incapacitative sentences. In countries such as France, Sweden,
Denmark and Poland, and in some states in the US, chemical
castration can be used to incapacitate sex offenders, although
some of these jurisdictions require the offender to consent to the
procedure.146 The real hallmark of an incapacitative sentence,



however, is that it is likely to be longer or more severe than that
which would normally be imposed for the offence.

There is much public support for the view that there are cases
where society needs protection147 and that it is permissible to
incarcerate dangerous offenders who pose a threat to society for
longer than non-dangerous offenders committing the same
offence. Further, research has revealed that a significant amount
of crime is being committed by relatively few persons, for
example those on bail, and so “a policy of selective
incapacitation aimed at such ‘career criminals’ promises a high
yield of crime prevention for a low investment of resources”.148

There are, however, significant objections to incapacitative
sentencing. First, such a practice can only be justified (if at all) if
predictions of dangerousness are accurate.

ANDREW VON HIRSCH, “PREDICTION
OF CRIMINAL CONDUCT AND
PREVENTIVE CONFINEMENT OF
CONVICTED PERSONS” (1972) 21
BUFFALO L. REV. 717, 735–736:
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“What makes violence so particularly difficult to predict is not merely
its rarity, but its situational quality. Deterministic models to the
contrary notwithstanding, violence generally is not a quality which
inheres in certain ‘dangerous’ individuals: it is an occurrence which
may erupt—or may not—in certain crisis situations. Whether it does
erupt, whether it is reported, whether the perpetrator is apprehended
and punished depends upon a wide variety of fortuitous circumstances,
largely beyond the actor’s control. Not only the actor’s proclivities, but
the decisions of other individuals—the victim, the bystanders, the
police, the magistrate—may determine whether an act of violence
occurs and whether it comes to be included in the criminal statistics.”
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The substantial literature that has developed on the subject of



prediction is in broad agreement that for every three persons
predicted to commit violent offences, only one will do so. It has
become common to refer to those who do not reoffend as “false
positives” and for most commentators this is taken to mean that
a false prediction of dangerousness was made. However, that
view has been challenged by Norval Morris. He argues that if an
unexploded bomb were found in the early post-war days in
London and then safely defused no-one would talk about it
subsequently as if it had not been dangerous simply because it
had not caused any damage. He thinks there is no difference in
principle between the analogy of the bomb and dangerous
people: “In sum, that the person predicted as dangerous does no
future injury does not mean that the classification was
erroneous”.149

NIGEL WALKER, PUNISHMENT,
DANGER AND STIGMA (1980), PP.98–
99:
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“[In challenging the anti-protectionist’s view] … let us accept that in
our present state of partial ignorance any labelling of the individual as
a future perpetrator of violence is going to be mistaken in the majority
of cases. Does it follow that it is wrong to apply this label? Only if we
swallow two assumptions. One is that it is morally wrong to make
mistakes of this kind. Everyone would agree that it is regrettable; but if
the decision is taken with good intentions, and one has done one’s best,
with the available information, to minimise the percentage of mistaken
detentions, is it morally wrong? Only if we swallow the second
assumption—namely the anti-protectionist’s insistence that our
overriding objective must be to minimise the total number of mistaken
decisions, treating a mistaken decision to detain as exactly equal to a
mistaken decision to release. The anti-protectionist is using two neat
rhetorical tricks at once. By referring to mistaken detentions and
mistaken releases simply as ‘mistakes,’ he is implying that they all
count the same; and by glossing over the difference between
‘regrettable’ and ‘morally wrong,’ he is implying that it is our moral
duty to go for the smallest number of mistakes irrespective of their



nature.

To put this point in concrete terms, suppose that you have in custody
three men who have done serious violence to more or less innocent
victims. Suppose too that the best actuarial information you can get
tells you that one of them—but not which one—will do more violence
if released. The anti-protectionist is saying that it is your moral duty to
release all three instead of continuing to detain all three because release
will involve only one mistaken decision instead of two mistaken
decisions. Yet the one mistaken release would mean injury or death to
someone, while the two mistaken detentions would mean something
quite different: the continued deprivation of freedom for three men of
whom an unidentifiable two would not do anybody injury if
released.”150
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Most other commentators, however, have greater difficulty
justifying the continued incarceration of offenders when
predictions are so inaccurate and when many of the most useful
predictors are controversial. Beyond the obvious factors of
number and type of previous convictions, other considerations
might be indicative of future offending. However, to include
predictors such as sex, race, age, intelligence, educational
attainments etc would be unacceptable as “factors which are
beyond the offender’s control and not logically related to
culpability”.151

The second central objection to incapacitative sentences is that,
even if predictions were accurate, it is wrong in principle to
punish someone for what they might do in the future. Such a
practice amounts to a radical departure from the constraints of
just deserts under which punishment should be proportionate to
the seriousness of the current offence committed.

ANDREW VON HIRSCH, PAST OR
FUTURE CRIMES (1985), P.11:
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“Advocates of the desert model opposed the use of individual
prediction in sentencing as a matter of principle, not merely because of



such forecasts’ tendency to error. Their objection to predictive
sentencing was simply that it led to undeserved punishments and would
do so even if the false-positive rate could be reduced. The use of
predictions, accurate or not, meant that those identified as future
recidivists would be treated more severely than those not so identified,
not because of differences in the blameworthiness of their past conduct,
but because of crimes they supposedly would commit in future. It was
felt that punishment, as a blaming institution, was warranted only for
past culpable choices and could not justly be levied for future conduct.
Unless the person actually made the wrongful choice he was predicted
to make, he ought not to be condemned for that choice—and hence
should not suffer punishment for it.”
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Most commonly, predictions of dangerousness are based on
previous convictions (along, often, with psychiatric reports). The
objection to this is that the offender has already been punished
for the past crimes and so this amounts to punishing them again
for these offences.

For some, the need to protect the public outweighs such
objections. The Floud Report on Dangerous Offenders152 took it
“as axiomatic that the public is entitled to the protection of a
special sentence”153 against grave harm and recommended a
special sentencing framework of sentencing for dangerous
offenders. This was done by a utilitarian balancing of risks
argument: the harm done to the convicted offender in being
punished longer than is deserved is outweighed by the prospect
of harm done to the public should the offender be released at an
earlier time. In short, where there is a risk of grave harm to
potential victims, the rights of such victims should prevail over
the rights of a convicted offender. To make such arguments,
however, is to enter onto a slippery slope in terms of due process
and the criminal law.

ANDREW VON HIRSCH AND ANDREW
ASHWORTH, “EXTENDING SENTENCES
FOR DANGEROUSNESS: REFLECTIONS
ON THE BOTTOMS-BROWNSWORD



MODEL” IN A. VON HIRSCH, A.
ASHWORTH AND J. ROBERTS (EDS)
PRINCIPLED SENTENCING, 3rd EDN
(2009), PP.86–87:
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“To view the state’s law-enforcement duties as ‘rights’ which victims
hold against the state—which may then be ‘balanced’ against the
offender’s moral entitlement not to be treated unfairly—would reduce
the entire analysis into a form of cost-benefit reckoning. An offender’s
entitlement to fair treatment then could readily be ‘trumped’ by crime-
prevention concerns, because these now could be redenominated as
purported ‘rights’ of potential victims. It could be argued, for example,
that the proof-beyond-reasonable-doubt standard in criminal trials be
diluted—because this might promote a victim’s ‘right’ not to be
victimised by actually guilty individuals who could be acquitted under
the higher standard and might go out to commit further crimes. It ought
not be permissible to dilute important requirements of fairness so
easily.”
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It is, however, possible to justify attaching weight to previous
convictions within a retributive framework. There are two views
here that are employed by just deserts theorists. First, under the
principle of “cumulative sentencing”, persistent offenders can be
regarded as more blameworthy because they have failed to learn
lessons from previous convictions and ensuing punishments.
They have persisted in criminal behaviour after being
specifically warned and punished. Under this view, there should
be no ceiling to the possible punishment. With each repeated
defiance of the law, the offender is more blameworthy and
deserving of greater punishment. Roberts compares recidivist
offending with premeditated offending.

JULIAN V. ROBERTS, “REVISITING
THE RECIDIVIST SENTENCING



PREMIUM”, IN A. VON HIRSCH, A.
ASHWORTH AND J. ROBERTS (EDS),
PRINCIPLED SENTENCING, 3rd EDN
(2009), PP.153–154, 157:

1–097

“The existence of a number of prior convictions changes our evaluation
of the mental state of the offender at the time of the commission of the
crime. He or she approaches the fresh offence having been charged,
convicted and sentenced, possibly on many occasions. Awareness of
this previous legal censure should recall the individual to respect the
law; the offender who reoffends is therefore similar to the offender
who plans the offence. Both are worthy of a greater degree of moral
reprobation to reflect their enhanced level of culpability. The conduct
of the premeditated offender and the repeat offender both represent a
more marked departure from acceptable conduct.

…

To conclude, although previous convictions are excluded from a
consideration of the seriousness of the offence, they should enter the
sentencing equation through the determination of the offender’s level
of culpability. It is patently unreasonable to ignore a characteristic such
as previous offending that practitioners, victims, offenders and the
community regard as highly relevant to the determination of sentence.
The best solution to this stand-off between theory and practice involves
recognising the relevance of previous convictions to offender
blameworthiness (and consequently sentence severity), and then
constraining their influence on the determination of sentence.”

An alternative way of justifying, in terms of desert, extra weight
attaching to previous convictions is the theory of “progressive
loss of mitigation”.

ANDREW ASHWORTH, SENTENCING
AND CRIMINAL JUSTICE, 6th EDN
(2015), PP.211–212:
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“The argument … is based on the idea of a lapse and tolerance … [and]
the idea of giving someone a ‘second chance’. So the justification for
the discount for first offenders rests partly on recognition of human
fallibility, and partly on respect for people’s ability to respond to the
censure expressed in the sentence. The justification for the gradual
losing of that mitigation on second and third convictions is that the
‘second chance’ has been given and not taken: the offender ought to
forfeit the tolerance, and its associated sentence discount, because the
subsequent criminal choices show insufficient response to the public
censure. In principle, therefore, the second offence deserves greater
censure than the first … and the third offence may be censured fully.”
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While this latter theory has its attractions, it is unlikely to be
politically acceptable as it would involve treating an offender
with 30 previous convictions the same as one with three or four
convictions. Indeed, the Criminal Justice Act 2003 prefers the
“cumulative sentencing” approach to the “progressive loss of
mitigation” model. Section 143(2) provides that all related,
recent previous convictions must be treated as aggravating
factors in assessing the seriousness of the current offence.154

The danger of this whole approach is that these theories can be
seized upon as providing an intellectual justification for
increasing sentencing severity within a desert framework when
in reality, the previous convictions are simply being used as
predictors of future reoffending or dangerousness. For example,
the Halliday Report endorsed the notion that persons with
previous convictions deserve, in retributive terms, greater
punishment but then added that this “coincidentally” enabled the
risk of reoffending to be taken into account. The Report then
suggested that levels of punishment could be adjusted up or
down by “plus or minus 100 per cent”.155 Such an approach is
not compatible with any desert-based theory permitting weight
to be attached to previous convictions.

The Criminal Justice Act 2003 states that one of the purposes of
sentencing is “the protection of the public”.156 Sections 224–236
set out the key provisions for sentencing “dangerous offenders”.



Prior to 2012, the courts could impose a sentence of
imprisonment based on the grounds of public protection
(commonly referred to as IPPs).157 These indeterminate
sentences included a set minimum term after which release
depended on the Parole Board’s judgement that it was safe to
release the offender. The indefinite nature of IPPs meant that
they were highly controversial instruments of the law and after
much resistance from human rights advocates they were
subsequently repealed by the Legal Aid, Sentencing and
Punishment of Offenders Act 2012.158 However the Act is not
retrospective, meaning that thousands of prisoners already
serving IPPs continue to be imprisoned for an indefinite period
of time. In Roberts,159 13 prisoners appealed to the Court of
Appeal on the basis that the court should reconsider the
assessments made by sentencing judges (made between 2005–
2008) in light of changes to the law and that a term of
imprisonment had been reached160 that was so excessive and
disproportionate that it amounted to inhumane treatiment under
the Convention for the Protection of Human Rights and
Fundamental Freedoms art.3, or that it amounted to arbitrary
detention under art.5. The Court of Appeal dismissed the appeal
noting that rectification of any injustice in the operation of the
appellants’ sentences was a matter for the Parole Board, and any
further changes to the regime of IPPs to rectify any unfairness
(especially in relation to the scope for rehabilitation) was a
matter for Parliament to consider.
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While the repeal of indeterminate sentences is to be welcomed
there remains essentially two “tough” determinate sentences for
offenders classified as “dangerous”. First, a sentence of life
imprisonment must be imposed if the offender has committed a
“serious offence”161 carrying a maximum of life imprisonment
and “the court considers that the seriousness of the offence [or
offences] … justify the imposition of a sentence of
imprisonment for life”.162 Secondly, an extended sentence may
be imposed where a “specified offence”163 has been committed.
This involves the offender serving the deserved sentence plus an
“extension period” during which the offender is subject to
licence.164



These provisions depend on a risk assessment that the offender is
dangerous. The court must be of the opinion that there is a
“significant risk to members of the public of serious harm
occasioned by the commission by him of further specified
offences”.165 The Criminal Justice Act 2003 introduced a
presumption of dangerousness if the offender had one previous
conviction for a specified offence (a provision akin to the “three
strikes and you’re out” legislation found in many states in the
US). However, recent changes to the Act166 have moved away
from a presumption of dangerousness, with the courts endorsing
the view that imprisonment for public protection should be seen
as a last resort.167 Although this change in approach is to be
welcomed it is still the case that these provisions relating to
dangerous offenders, taken as a whole, are deeply disturbing. As
suggested earlier in this section, they breach a fundamental
principle of justice in that offenders are receiving sentences
longer than they deserve. If this were justifiable (which we
doubt), it could only be on the basis that there is a reliable
prediction that the offender presents a “vivid danger”168 to
others. As seen, there is no empirical evidence suggesting that
such reliable predictions can be made. Previous convictions, pre-
sentence and psychiatric reports provide no firm basis for
concluding that a person is so dangerous as to justify an
incapacitative sentence.

D. REHABILITATION
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Punishment with the aim of reforming or rehabilitating the
offender has constituted one of the most ambitious developments
in penal theory. The aim is to secure conformity, not through
threat (which is the more limited object of deterrence) but
through some inner positive motivation on the part of the
individual. The process has been described as “improving [the
offender’s] … character so that he is less often inclined to
commit offences again even when he can do so without fear of
the penalty”.169 The source of the change in motivation or
improvement in behaviour has been variously described but
remains one of the ambiguities of the concept of reform.



The origins of the rehabilitative ideal are inextricably linked
with the humanitarian movement for prison reform and many
who defend the ideal stress the importance of offender welfare.
Advocates of rehabilitation asserted that a more humane
response to criminality would help to soften strict “law and
order” attitudes.170 The great penal reformers of the 18th century,
Beccaria, Bentham, Eden and Romilly, all supported a system of
punishment which combined deterrent with rehabilitative
features. It was their belief, however, that rehabilitation could
come from punishment itself—by, for example, a period of
solitude which would induce remorse, repentance and, in turn,
reform. Indeed, the first penitentiary in the US was created by
the Quakers in Philadelphia in 1793 in order that prisoners could
pay “penance” for their sins and thereby become “cleansed”.171

The object was to make offenders “better persons” capable of
being reintegrated into society (rather than simply purging their
sins and thereby repaying their debt to society, which is the more
limited object of expiation). When, towards the end of the 19th
century the aim of rehabilitation became (with deterrence) part
of official penal policy in this country, there was more than an
element of this thinking present in the measures taken.

Whilst it soon became clear that, far from making “better
individuals”, solitude had a severely damaging impact upon
offenders, the belief that reform should be a concomitant of
punishment continued to hold sway for the first half of the 20th
century at least. The moral or religious exhortations to improve
were gradually replaced by the behavioural sciences and
medicine. In the post-war period, criminality came to be viewed
as an illness that was caused by psychiatric, psychological and
social conditions. As more was learned about the antecedents of
human conduct it was hoped that therapeutic measures could be
designed which would reform the offender’s behaviour.

H. WEIHOFEN, “RETRIBUTION IS
OBSOLETE,” NATIONAL PROBATION
AND PAROLE ASSOCIATION NEWS,
XXXIX (1960) 1, 4:
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“Crime and criminal responsibility are not mere interesting abstractions
for the amusement of philosophers dreaming up metaphysical
constructs. Crime is a reality, an ever present danger which in some
cases is literally a matter of life and death.

The voices of ignorance and hate are loud enough now to shout down
almost every effort to improve criminal administration by substituting
rational for irrational solutions, a rehabilitative for a punitive approach.
The rationale of these programs calls for understanding the
sociological, economic and cultural sources of criminality, the
psychology of criminals and our reactions to criminality. This is too
sophisticated for the single-minded devotees of punishment …

I resent the apostles of punishment-for-its-own-sake arrogating to
themselves words like ‘moral’ and ‘justice’ and implying in
consequence that those who scorn their metaphysics are amoral or at
least unconcerned with moral values. Surely the feeling of concern for
the offender as a human being; the desire to save him from a criminal
career and to help him redeem himself as a member of the human
family; the even wider concern to prevent others from falling into
criminality by searching out the influences and conditions that produce
those frustrating and embittering defeats, degradations and
humiliations of the human spirit that turn a man against his fellow men;
the effort, therefore, to give men those advantages that will help them
to keep their feet on the right path—better education, more healthful
dwellings, readier aid for casualties of sickness, accident and failures
of employment—surely all of this is not a less moral ideal than that
which knows only one measure of morality, an eye for an eye and a
tooth for a tooth.

Half a century ago, Winston Churchill said, in the House of Commons:

‘The mood and temper of the public with regard to the treatment of
crime and criminals is one of the most unfailing tests of the civilisation
of any country. A calm, dispassionate recognition of the rights of the
accused, and even of the convicted criminal against the State—a
constant heart searching by all charged with the duty of punishment—a
desire and eagerness to rehabilitate in the world of industry those who
have paid their due in the hard coinage of punishment: tireless efforts
towards the discovery of curative and regenerative processes: unfailing
faith that there is a treasure, if you can only find it, in the heart of every
man. These are the symbols which, in the treatment of crime and



criminals mark and measure the stored-up strength of a nation.’

Yes; and I would add, these are the sign and proof of its morality.”
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Rehabilitative sentencing involves a focus on the individual
offender’s needs ensuring that the sentence, or programme
within a sentence, will help change the offender’s behaviour,
attitude and responses. A number of non-custodial measures
were introduced in the 1960s and 1970s, such as community
service orders, about which rehabilitative claims were made—
although the introduction of such measures was perhaps more
influenced by a desire to reduce the prison population.

However, despite the attractiveness of the idea of rehabilitating
offenders so that they would not wish to reoffend, the 1970s saw
a major decline in the rehabilitative ideal. As can be seen from
the following extracts, criticism has taken many forms. The gist
of the case against the rehabilitative ideal is as follows. First, it is
highly interventionist and paternalistic, ultimately giving the
State the power to try to alter the character and personality of the
offender. Apart from raising images of a “Clockwork Orange”
society and presenting grave human rights concerns, it also
means that judges, who are trained in law and not psychiatry, are
not the most appropriate persons to carry out the task of
sentencing. This would be best left to “experts” (psychiatrists
etc). Such ideas were condemned as removing the requirement
of justice from sentencing.

The second casualty of the rehabilitative ideal is proportionality.
Instead of looking to the past—to the offence committed—the
sentencer is only concerned with the future needs of the
offender. The sentence should be chosen which has the best
chance of bringing about the desired change; thus the principle
of treating like cases in a like manner has little part to play.
Proportionality links punishment to the seriousness of the
offence whereas under the rehabilitative ideal there are few like
cases. There ought, in theory at least, to be complete
individualisation of sentences—the sentences should depend, not
on the offence, but on the offender. This, of course, inevitably
leads to widespread sentencing disparity which breaches a



fundamental principle of justice that people be accorded equal
treatment before the law. It also leads in some cases to
excessively long sentences being passed to allow time for
rehabilitation.172

Finally, research began to question whether rehabilitative
programmes actually work. In an influential article in 1974,
Martinson concluded that “with few and isolated exceptions, the
rehabilitative efforts that have been reported so far have had no
appreciable effect on recidivism”.173 Initially such attacks were
deflected by the argument that the criminal justice system was
not truly committed to rehabilitation; often it was sacrificed
completely to other competing ideals (such as deterrence), or
that appropriate means had yet to be found to have the desired
impact upon the defendant.

Whether rehabilitation has been successful is normally measured
by studies of recidivism, few of which lent much support to the
idea that rehabilitation works for the majority of offenders.
However, there were some studies concentrating on treatment
strategies for specific categories of offenders which revealed
some success and, indeed, Martinson wrote an article in 1979 in
which he partially recanted on his earlier views.174 Nevertheless,
the notion that “nothing works” had entered the psyche of
penologists and that, coupled with ethical concerns about the
treatment model, led to a demand that punishment be more
firmly linked to just deserts.

A. E. BOTTOMS, “AN INTRODUCTION
TO ‘THE COMING CRISIS’” IN A. E.
BOTTOMS AND R. H. PRESTON, THE
COMING PENAL CRISIS (1980), PP.1–
3:
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“First, and the dominant factor in much current penal consideration,
comes the collapse of the rehabilitative ideal … A succession of
negative research reports has—with a few exceptions which do not
seriously disturb the conclusion—suggested that different types of



treatment make little or no difference to the subsequent reconviction
rates of offenders … As the Serota Report (ACPS 1977) succinctly put
it:

‘A steadily accumulating volume of research has shown that, if
reconviction rates are used to measure the success or failure of
sentencing policy, there is virtually nothing to choose between
different lengths of custodial sentence, different types of institutional
regime, and even between custodial and non-custodial treatment;
(para.8).’

But the objections to the treatment (or rehabilitation) ethic have not
been solely based on empirical demonstrations of lack of efficacy.
Strong theoretical objections have also been raised, perhaps most
influentially in the American Friends Service Committee’s (1971)
Struggle for Justice, which argued that there was:

‘compelling evidence that the individualised-treatment model, the ideal
towards which reformers have been urging us for at least a century, is
theoretically faulty, systematically discriminatory in application, and
inconsistent with some of our most basic concepts of justice (p.12).’

What lies behind these claims?

(i) ‘Theoretically faulty’—because, it can be claimed, the
treatment model implies that criminal behaviour has its
roots in the deficiencies of the individual and his
upbringing, and that if these are remedied, the crime rate
will be cut; but this medical analogy is inappropriate, and
crime is far more a result of the overall organization of
society than of the deficiencies of the individual.

(ii) ‘Systematically discriminatory’—because the treatment
model typically takes more severe coercive action in
cases of ‘unsatisfactory’ home circumstances or ‘dubious’
moral background; but these judgments are made by
middle-class workers who unwittingly but systematically
discriminate against the poor and the disadvantaged, and
in favour of the ‘good’ homes of the privileged.

(iii) ‘Inconsistent with justice’—because judgments
involving the liberty of the individual are made (in the
name of ‘casework’ or whatever) on the basis of
extremely impressionistic evidence which is usually not



revealed to the offender, and which he cannot therefore
challenge; and the result may be, for example, that some
will serve long sentences for trivial crimes because their
‘attitudes have not improved,’ while others convicted of
serious crime but who have allegedly ‘responded’ are let
out.

Underneath critcisms like these, it will be noted, lies a fundamental
conviction by the critics as to the essentially coercive nature of the
rehabilitative ideal … Many adherents of the ideal blinded themselves
as to this coerciveness, in the false belief that benevolent intentions
preclude a coercive result.”

M. COHEN, “MORAL ASPECTS OF THE
CRIMINAL LAW” (1940) 49 YALE L.J.
987, 1012–1014:
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“The growing belief in education and in the healing powers of
medicine encourages people to suppose that the delinquent may be re-
educated to become a useful member of society. Even from the strictest
economic point of view, individual men and women are the most
valuable assets of any society. Is it not better to save them for a life of
usefulness rather than punish them by imprisonment which generally
makes them worse after they leave than before they entered?

There are, however, a number of highly questionable assumptions back
of this theory which need to be critically examined.

We have already had occasion to question the assumption that crime is
a physical or mental disease. We may now raise the question whether it
is curable and if so at what cost to society? Benevolent social reformers
are apt to ignore the amount of cold calculating business shrewdness
among criminals. Some hot-blooded ones may respond to emotional
appeal; but they are also likely to back-slide when opportunity or
temptation comes along. Human beings are not putty that can be
remolded at will by benevolent intentions … The analogy of the
criminal law to medicine breaks down. The surgeon can determine with
a fair degree of accuracy when there is an inflamed appendix or
cancerous growth, so that by cutting it out he can remove a definite



cause of distress. Is there in the complex of our social system any one
cause of crime which any social physician can as readily remove on the
basis of similarly verifiable knowledge?

Let us abandon the light-hearted pretension that any of us know how
all cases of criminality can be readily cured, and ask the more modest
and serious question: to what can criminals be re-educated or re-
conditioned so that they can live useful lives? It would indeed be
illiberal dogmatism to deny all possibility and desirability of effort
along this line. Yet we must keep in mind our human limitations.

If the causes of crime are determined by the life of certain groups, it is
foolish to deal with the individual as if he were a self-sufficient and
self-determining system. We must deal with the whole group to which
he naturally belongs or gravitates and which determines his morale.
Otherwise we have to adapt him completely to some other group or
social condition, which is indeed a very difficult problem in social
engineering.

And here we must not neglect the question of cost. When we refer to
any measure as impracticable, we generally mean that the cost is too
great. There is doubtless a tremendous expense in maintaining our
present system of punishment. But this expense is not unlimited.
Suppose that fiendish perpetrators of horrible crimes on children could
be reformed by being sent first for several years to a special hospital.
Will people vote large funds for such purposes when honest law-
abiding citizens so oft en cannot get adequate hospital facilities?”

C. S. LEWIS, “THE HUMANITARIAN
THEORY OF PUNISHMENT” (1953) VI
RES JUDICATAE 224:
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“[O]nly the psychotherapist can tell us what is likely to cure. It will be
in vain for the rest of us, speaking simply as men, to say, ‘but this
punishment is hideously unjust, hideously disproportionate to the
criminal’s deserts.’ The experts with perfect logic will reply ‘but
nobody was talking about deserts. No one was talking about
punishment in your archaic vindict ve sense of the word … Here are
the statistics proving that this other treatment cures. What is your



trouble?’ …

To be ‘cured’ against one’s will and cured of states which we may not
regard as a disease is to be put on a level with those who have not yet
reached the age of reason or those who never will: to be classed with
infants, imbeciles, and domestic animals. But to be punished however
severely, because we have deserved it, because we ‘ought to have
known better,’ is to be treated as a human person.”
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Von Hirsch has suggested that much of the true appeal of
rehabilitative ideology lies in the fact that its advocates were
able both to have their cake and eat it:

“[I]t offered both therapy and restraint. One did not have to assume
that all criminals were redeemable but could merely hope that some
might be. Therapy could be tried on apparently amenable defendants,
but always with a fail-safe: the offender who seemed unsuitable for, or
unresponsive to, treatment could be separated from the community.”175

Despite these concerns, the rehabilitative ideal has undergone
something of a revival over the last two decades with the catch-
phrase “what works” replacing the gloom of “nothing works”
that had dominated the previous decade.176 Various programmes
have been introduced for offenders who have received both
custodial and non-custodial sentences. Apart from drug and
alcohol programmes, there has been a growing implementation
of cognitive-behavioural programmes: these focus on training
offenders in decision-making and problem-solving, management
of emotions (such as anger-management), negotiation skills and
critical reasoning with offenders being encouraged to reflect on
the consequences of their actions. Programmes also include
various educational and life-skills courses, such as ones aimed at
improving literacy and numeracy, designed to improve
offenders’ chances of employment. New statistical techniques of
meta-analysis (aggregating findings from a number of smaller
studies) have been employed and are revealing some success for
these programmes particularly in relation to certain types of
offenders.177 For example, in the US, a number of different
programmes of varying effectiveness are used in dealing with



drug offenders.

PAUL H. ROBINSON, DISTRUBUTIVE
PRINCIPLES OF CRIMINAL LAW: WHO
SHOULD BE PUNISHED AND HOW
MUCH? (OXFORD, 2008), PP.103–105:
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“Prisoners incarcerated for drug offenses represent a large proportion
of all inmates … Drug use is also linked to the commission of violent
crimes, property crimes, and public disorder offenses … Given the
implications of drug use and dependency, successful drug rehabilitation
programs could offer the hope of significantly reducing recidivism
(and, if extended to potential offenders, might avoid the original
offending).

Programs for persons coping with addiction include among others:
drug courts, pharmacological treatment, outpatient drug treatment,
residential drug treatment, and prison-based therapeutic community
treatment.

…

Perhaps the most promising response to ending drug use and related
criminality is the therapeutic community approach. This model
functions by establishing a ‘community’ to help individuals overcome
substance abuse. Treatment generally occurs in stages at a drug-free
residential facility, with an emphasis on both the use of group therapy
and individual self-help. The principle is to use the peer-reinforcement
power of the community of individuals in recovery as well as that of
staff to facilitate the learning and assimilation of substance-free social
norms. In the prison setting, the therapeutic community approach
begins with removing participants from the general prison population
to undergo intensive addiction therapy. Ideally, the in-prison treatment
is followed by therapy coupled with work release in the transitional,
pre-release phase, and then monitoring and therapy in the post-release
after-release phase. A best-practice model established in Delaware
found significant improvements in both the likelihood of being drug
free and re-arrest free after five years for those who completed a
therapeutic community program … Even with the positive outcomes,



however, nearly 50 per cent of the aftercare group would be expected
to be rearrested within five years, but this is compared with nearly 75
per cent of those receiving no treatment. Thus, while reductions in
recidivism can be achieved, the recidivism rates for such offenders
remain high.”
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In the UK, there has been a greater commitment to evidence-
based initiatives and research during the 2000s. In 2001, The
Halliday Report strongly endorsed the “What Works” strategies
and programmes and estimated that they could lead to a
reduction in the overall reconviction rate of 5 to 15% on the
basis that “some things can work for some people, provided the
right programmes are selected and implemented properly”.178

The Criminal Justice Act 2003 expressly states that one of the
purposes of sentencing is “the reform and rehabilitation of
offenders”.179 When a community sentence is passed, a range of
“requirements” may be made as a community order: for example
an unpaid work requirement, a drug rehabilitation requirement or
a supervision requirement.180 Such requirements must be tailored
to ensure they are the “most suitable for the offender”.181

However, such rehabilitative sentences may only be imposed
within the confines of the just deserts principle of proportionality
on the basis that the offence is “serious enough to warrant such a
sentence”.182 More recently the legislation has been amended so
as to “include in the order at least one requirement imposed for
the purpose of punishment” or “a fine”.183 Such provisions
indicate that retribution must remain the central purpose of
sentencing.

NORVAL MORRIS AND COLLIN
HOWARD, STUDIES IN CRIMINAL LAW
(1964), PP.175–176:
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“[P]ower over a criminal’s life should not be taken in excess of that
which would be taken were his reform not considered as one of our
purposes. Let the maximum of his punishment be never greater than



that which would be justified by the other aims of our system of
criminal justice. Within the term of that sentence, let us utilise our
reformative skills to assist him towards social readjustment, but never
put forward the possibility of reforming him to justify an extension of
power over him. The jailer in a white coat with a degree in a
behavioural science remains a jailer.”

E. REPARATION
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Though not strictly a theory of punishment, reparation is now of
significant importance to any discussion about crime and
punishment. This is because the use of reparation as a sentencing
purpose, and more generally as a means of responding to
offending, has proliferated within England and Wales over the
past 10–15 years. Its growth is a reflection of a movement
towards including victims more centrally within the criminal
justice process. Critics of conventional methods of criminal
justice have argued that the system fails to respond adequately to
the needs of victims, offenders and local communities.
Traditionally, the commission of an offence has been viewed as
a violation against the State which, as representative of society,
must punish the offender. Victims and other community
members are often involved in the criminal process merely as
sources of evidence, such as prosecution witnesses. Nils Christie
has argued that the State has, in effect, appropriated conflict
from those which are most affected by it.184 Rather than those
directly impacted by an offence helping to resolve the harms it
causes, legal professionals are tasked with prosecuting offenders
and administering what they consider to be “deserved”
punishment.

Reparation, on the other hand, is concerned with the restoration
of harms caused by crime. It is intrinsically linked to what is
now commonly referred to as “restorative justice” (RJ), a
contemporary theory and practice of justice which developed
within Western jurisdictions from the late 1970s.185 There is no
single definition of RJ, but many advocates assert that it is based
on the premise that crime is a wound to human relations which
requires convalescence. This is best achieved by those most



affected by the offence, including the victim, the offender and
other community members. Howard Zehr explains that:

“Crime is a violation of people and relationships. It creates obligations
to make things right. Justice involves the victim, the offence, and the
community in a search for solutions which promote repair,
reconciliation, and reassurance.”186
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In order to restore harm the offender must first take
responsibility for his actions. Part of the restorative process is
the facilitation of inclusive dialogue which involves the
(reintegrative) shaming of the offender. Braithwaite asserts:

“Because shaming is a participatory form of social control, compared
with formal sanctioning which is more professionalized than
participatory, shaming builds consciences through citizens being
instruments as well as targets of social control. Participation in
expressions of abhorrence toward the criminal acts of others is part of
what makes crime an abhorrent choice for us ourselves to make.”187

Social condemnation is expressed both via the offender’s active
participation in a restorative intervention and through the
disapproval which is conveyed by the community participants in
restorative meetings. The “stakeholders” of an offence (i.e. the
victim, offender and their community supporters) help the
offender to understand the hurt and suffering that he has caused.
Maxwell and Morris explain that such a process is likely to
induce feelings of remorse which are the result of “empathy or
understanding the effects on victims”.188 In turn it is argued that
the offender is less likely to reoffend because he will have seen
first-hand the direct impacts of his actions.

One of the first formal introductions of RJ within the criminal
justice system was implemented by the Thames Valley Police
during the mid-1990s. Using the Australian Wagga Wagga
model of RJ, the police implemented a new restorative
cautioning scheme as a means of disposing of minor offences.189

This involved a script being used by police officers who
facilitated victimoffender mediations (VOM). Meetings involved



direct dialogue between victims and offenders who came
together to discuss the impacts of the offence and how best the
offender can make good the harm he has done. The use of
restorative justice practices by other police services has quickly
proliferated, with the vast majority of the 43 police services
across England and Wales now using some form of restorative
justice.190
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Restorative justice is also used within the Youth Justice
System191 as well as for adults by probation services and within
some prisons.192 A popular measure used by practitioners within
these parts of the justice system is the family group conference
(conferencing). Conferencing involves the participation of
victims, offenders and their community supporters in a direct
meeting that aims to find restoration for all involved.
Conferences, like VOM, are facilitated by restorative
practitioners who create safe spaces for participants to talk about
their experiences of victimisation. The stakeholders decide
together how the offender should repair any harms caused.
Meetings often end with the parties signing a “reparation
agreement” which outlines the undertakings which have been
agreed.

The growing body of empirical evidence for RJ has provided
positive findings on its effectiveness, particularly in relation to
victim satisfaction with conferencing. Studies conducted in
Australia, England and the US, many of which have used control
groups comparing restorative conferencing with the court
process, have found higher satisfaction levels amongst victims
when compared to court.193 Furthermore, the emotional traumas
caused by crime, such as fear, anger and anxiety, have also been
shown to reduce more significantly post RJ. Yet while these
findings are encouraging, studies that have examined the effect
of RJ on reoffending rates have produced findings that are far
from unequivocal. For example, although some studies have
shown reductions in reoffending rates for certain violent
offences, other studies have found little to no difference in
reoffending levels between court processes and RJ; with some
research suggesting that RJ may even increase recidivism.194



The increased emphasis that is now placed on restoring harm (as
against punishing offenders) has resulted in “reparation”
becoming one of the five prescribed sentencing purposes as set
out in the Criminal Justice Act 2003. This means that sentencers
can consider the purpose of restoring harm when determining an
appropriate penalty for every defendant that comes before them.
More recently, the Government has outlined a vision that RJ
should become accessible for victims at “all stages of the
criminal justice system”.195 Indeed, the Code of Practice for
Victims of Crime now states that victims are entitled to receive
information on Restorative Justice from the police, including
how they can take part.196 Judges also have the power to defer
sentence for a restorative meeting to take place between the
victim and offender before sentencing.197

It is yet unknown to what extent the use of RJ between
conviction and sentencing will affect the sentencer’s use of other
theories of punishment. Indeed, many criminologists have
questioned whether RJ can ever be used in conjunction with
theories of punishment which focus on harming offenders as a
means of resolving crime—it being considered antithetical to the
restorative ideal. Others have, however, suggested that RJ can be
reconciled with the current system of retribution. In particular,
the act of repairing can in itself be conceived as a form of
punishment due to the fact that it requires the offender to make
amends while restricting his freedom to do as he pleases.

L. ZEDNER, “REPARATION AND
RETRIBUTION: ARE THEY
RECONCILABLE?” (1994) 57 M.L.R.
228, 248–249 AND 250:
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“[I]t might be argued that both reparation and retribution derive their
‘authority’ from the offence itself and impose penalties according to
the seriousness of the particular crime. Unlike the utilitarian aims of
general deterrence or rehabilitaton which import wider notons of
societal good, both retribution and reparation exclude (or nearly
exclude) consideration of factors beyond the particular offence. The



offender’s personal history, the social or economic causes of crime or
the need to prevent future offending (all of which extend the limits of
intrusion by the state under deterrent or rehabilitative theories) are here
deemed irrelevant. As such, both retributive and reparative justice, it is
said, impose strict constraints on the intrusion of the state into the lives
of offenders. This apparent congruity is not, however, as close as it first
seems. The seriousness of the offence is set according to two different
sets of criteria. Retribution demands punishment proportional primarily
to the intent of the offender, whereas reparative justice derives its
‘proportionality’ from the harm inflicted on the victim. Whilst intent is
generally focused on outcomes, and intent and harm may thus coincide,
the two may point to very different levels of gravity. If reparation and
retribution were to be wholly reconciled, then it would be necessary to
devise a measure which integrated intent and harm in setting offence
seriousness. A greater difficulty still is that, if reparative justice is to be
more than a criminal analogue to civil damages, then it should go
beyond the offence itself to enquire about its wider social costs and the
means to making them good …

The danger, however, is that the attempt to accommodate reparative
justice to the rationale of punishment so perverts its underlying
rationale as to strip it of much of its original appeal, not least its
commitment to repairing ruptured social bonds. We are accustomed to
seeing criminal justice as the repressive arm of the state, but might it
not better be conceived as one end of a continuum of practices by
which social order is maintained? Punishment has a very limited ability
to control crime and, to the extent that it is disintegrative, it inflicts
further damage on society. Given that the high profile ‘law and order
policies’ … have done little to stem spiralling crime figures, perhaps it
is time to explore the integrative potential of reparative justice on its
own terms.”
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Whether RJ will become a main focus within criminal justice or
simply a practice which operates at the periphery of the system
may well depend on whether society accepts the use of
reparation on its own merits. However, there are a number of
difficulties that the theory and practice of RJ is yet to get to grips
with which may yet limit its application. One concern is that
many restorative practices pivot around the concept of



“community”. The notion of community has been ill-defined
leaving its exact meaning elusive. Many questions arise such as,
how do we locate any given community? When should
community members be invited to participate in restorative
processes? How should they participate? Can a broad concept
such as “community” ever be consistently applied to criminal
offences?198 Linked to these issues are concerns relating to the
legitimacy of victims and community members determining how
an offender will repair the harms of crime. For instance,
Ashworth questions whether the expansion of RJ practices will
encroach upon the right of the offender to be sentenced by an
independent and impartial tribunal.199 These issues are yet to be
resolved and it is therefore far from clear to what extent RJ will
shape the future of criminal justice in England and Wales.

F. COMBINING THE THEORIES
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It is difficult to make any sense of the above competing
“theories” until one knows precisely what question they are
trying to answer. Building on the work of Hart200 one can
distinguish four separate questions:

1. What is the purpose of punishment?

2. Who may be punished?

3. How much punishment should be imposed?

4. What type of punishment should be imposed?

Many commentators have attempted to combine both retributive
and utilitarian considerations in answering these questions. One
approach, exemplified by Hart, is that a distinction needs to be
drawn between two issues. First, one needs to ascertain what the
purpose of the whole institution of punishment is; Hart called
this “the general justifying aim” and the justification for this was
to be found in utilitarian considerations. In short, the reason why
we have an institution of punishment is because we want to
reduce crime. However, there is a second separate issue of
“distribution”: this relates to the second two questions above,
namely, who to punish and how much punishment? According to
Hart the question of distribution should be answered in



retributive terms. Only persons who have committed criminal
offences deserve punishment and the amount of punishment
should be proportionate to the seriousness of the crime.
According to this approach, one could say that the aim of the
institution of punishment was, for example, deterrence but one
would not be justified in punishing innocent people (say, the
children of the offender) purely because this might be an
effective deterrent. Punishment can only be justified in a
particular case on the retributive basis that it is deserved.

GEORGE P. FLETCHER, RETHINKING
CRIMINAL LAW (1978), P.419:
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“The analogy that comes to mind is the distinction between justifying
the income tax as a whole and justifying the imposition of burdens on
particular taxpayers. The justification of the system as a whole is
raising revenue for the government; the justification of burdens on
particular taxpayers is (roughly) the taxpayer’s relative ability to pay. It
would obviously be improper to interweave these two levels of
justification and justify the denial of claim for a charitable deduction
on the ground of the claimant’s relative ability to pay. Similarly, if the
justification for the criminal law as a whole is the isolation of
dangerous offenders, it is improper to decide particular cases by
appealing to the alleged offender’s relative dangerousness.”
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One could advocate such a “dualist”201 approach but, instead of
accepting Hart’s views, one could argue, for instance, that the
aim of the institution of punishment is desert but that one needs
utilitarian justifications to punish in individual cases.202 Much of
this chapter has been devoted to answering the first question:
what is the purpose of punishment? Nothing further need be
added here. The focus of the remainder of this section is on
whether a dualist approach is justifiable and, if so, how matters
of distribution of punishment should be determined. In assessing
this it is helpful to examine the above three distributive questions
separately.



1. Who may be punished?

H. L. A. HART, “PROLEGOMENON TO
THE PRINCIPLES OF PUNISHMENT”, IN
PUNISHMENT AND RESPONSIBILITY
(1968), PP.11–13, 21–24:
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“The root question to be considered is, however, why we attach the
moral importance which we do to retribution in Distribution …

The standard example used by philosophers to bring out the importance
of retribution in Distribution is that of a wholly innocent person who
has not even unintentionally done anything which the law punishes if
done intentionally. It is supposed that in order to avert some social
catastrophe officials of the system fabricate evidence on which he is
charged, tried, convicted and sent to prison or death. Or it is supposed
that without resort to any fraud more persons may be deterred from
crime if wives and children of offenders were punished vicariously for
their crimes. In some forms, this kind of thing may be ruled out by a
consistent sufficiently comprehensive utilitarianism. Certainly
expedients involving fraud or faked charges might be very difficult to
justify on utilitarian grounds … [Such an approach] would awaken
such apprehension and insecurity that any gain from the exercise of
these powers would by any utilitarian calculation be offset by the
misery caused by their existence. But official resort to this kind of
fraud on a particular occasion in breach of the rules and the subsequent
indemnification of the officials responsible might save many lives and
so be thought to yield a clear surplus of value. Certainly vicarious
punishment of an offender’s family might do so and legal systems have
occasionally resorted to this … In extreme cases many might still think
it right to resort to these expedients but we should do so with the sense
of sacrificing an important principle. We should be conscious of
choosing the lesser of two evils, and this would be inexplicable if the
principle sacrificed to utility were itself only a requirement of utility …

It is clear that like all principles of Justice it (punishment) is concerned
with the adjustment of claims between a multiplicity of persons. It
incorporates the idea that each individual person is to be protected



against the claim of the rest for the highest possible measure of
security, happiness or welfare which could be got at his expense by
condemning him for a breach of the rules and punishing him. For this a
moral licence is required in the form of proof that the person punished
broke the law by an action which was the outcome of his free choice,
and the recognition of excuses is the most we can do to ensure that the
terms of the licence are observed. Here perhaps, the elucidation of this
restrictive principle should stop. Perhaps we (or I) ought simply to say
that it is a requirement of Justice, and Justice simply consists of
principles to be observed in adjusting the competing claims of human
beings which (i) treat all alike as persons by attaching special
significance to human voluntary action and (ii) forbid the use of one
human being for the benefit of others except in return for his voluntary
actions against them …

We may look upon the principle that punishment must be reserved for
voluntary offences from two different points of view. The first is that
of the rest of society considered as harmed by the offence (either
because one of its members has been injured or because the authority
of the law essential to its existence has been challenged or both). The
principle then appears as one securing that the suffering involved in
punishment falls upon those who have voluntarily harmed others: this
is valued, not as the Aim of punishment, but as the only fair terms on
which the General Aim (protection of society, maintenance of respect
for law, etc.) may be pursued.

The second point of view is that of society concerned not as harmed by
the crime but as offering individuals including the criminal the
protection of the laws on terms which are fair, because they not only
consist of a framework of reciprocal rights and duties, but because
within this framework each individual is given a fair opportunity to
choose between keeping the law required for society’s protection or
paying the penalty. From the first point of view the actual punishment
of a criminal appears not merely as something useful to society
(General Aim) but as justly extracted from the criminal who has
voluntarily done harm; from the second it appears as a price justly
extracted because the criminal had a fair opportunity beforehand to
avoid liability to pay.”
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This dualist approach has been criticised on the basis that



confining retribution to the issue of distribution of punishment
amounts to a down-grading of its importance.203 It has been
further suggested that the whole dualist enterprise is flawed.

NICOLA LACEY, STATE PUNISHMENT:
POLITICAL PRINCIPLES AND
COMMUNITY VALUES (1988), pp.51–
52:
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“All these hybrid theories proceed on the assumption that there are
genuinely separate questions to be answered: … It seems to be true …
that rules themselves contain their own conditions of application. No
sensible system has rules and then fails to apply them: prima facie, the
reasons for having the rules generate the reasons for applying them in
individual cases. This seems to indicate that the principle of
distribution, if one is (as it seems to be) needed, must come in at the
first stage: a principle of distribution is inevitably contained within or
at least envisaged by the general justifying aim of the rules. And if the
general justifying aim is straightforwardly utilitarian, the project of
grafting on a separate distributive principle, begins to look deeply
problematic, for utilitarianism does not, as its critics sometimes claim,
lack such a principle. It rather embodies criteria of distribution which
are vulnerable to serious objection. It is necessary, then, to identify an
alternative general justifying aim which incorporates or is consistent
with an acceptable distributive principle, rather than to separate
different questions and give different answers to them. Conversely, I
think it can be argued that a justification for institutions of punishment
must include a justification for their actual use in individual cases, and
that the individual question is in some ways primary: can any single
infliction of punishment ever be justified? The mere fact that such an
infliction is according to rules does not seem to generate any additional
justification in itself. In justifying a system of rules, we generally
assume that those rules will be applied: therefore the justification
which we seek must also justify the application of the rules. For these
reasons it is my belief that the … Hartian distinction does not really
withstand close analysis.”204



Lacey’s approach is, however, dependent on the “general
justifying aim” itself embodying effective criteria of
“distribution”. To assess this let us briefly consider the utilitarian
response to the problem of punishing the innocent. Why not
punish an innocent person if, say, it would be an effective
deterrent? The answer here is that such punishment could never
in fact be an effective deterrent as punishment would become a
lottery and there would be no special disincentive to would-be
offenders. Punishing the innocent would cause suffering to the
victim, general insecurity, disrespect for the law and could
encourage the guilty person to reoffend. In short, such
punishment would cause more evil than it prevented and thus
could not be justifiable.

Further, even if the “general justifying aim” did embody criteria
of distribution, why would they be any better than those yielded
by the concept of just deserts, which, as demonstrated in the Hart
extract above, provides fair, consistent and just results?

2. How severely do we punish?
1–122

The amount of punishment imposed again depends on the
rationale for the imposition of that punishment. Let us start with
the utilitarian view of punishment. How would a utilitarian
determine the amount of punishment to be imposed for a
particular offence? If it were thought necessary, for example, for
reasons of deterrence, could extreme sentences be imposed that
bore no relationship to the seriousness of the crime? Could one
give life sentences for parking on double yellow lines if this
were thought to be an effective deterrent? Could one give life
sentences to persons who repeatedly stole milk bottles from
doorsteps if this would prevent the recurrence of the crime?

The classic answer to this question is still that provided by
Jeremy Bentham, that all punishment is evil and ought only to be
imposed to achieve some greater good—and, accordingly, one
should only impose the minimum punishment necessary to
achieve that objective.

JEREMY BENTHAM, “AN



INTRODUCTION TO THE PRINCIPLES
OF MORALS AND LEGISLATION”,
CH.13, IN BENTHAM AND MILL, THE
UTILITARIANS (1961), PP.162, 166:
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“The general object which all laws have, or ought to have, in common,
is to augment the total happiness of the community; and therefore, in
the first place, to exclude, as far as may be, every thing that tends to
subtract from that happiness: in other words, to exclude mischief.

But all punishment is mischief: all punishment in itself is evil. Upon
the principle of utility, if it ought at all to be admitted, it ought only to
be admitted in as far as it promises to exclude some greater evil.

It is plain, therefore, that in the following cases punishment ought not
to be inflicted.

1. Where it is groundless: where there is no mischief for it to
prevent, the act not being mischievous upon the whole.

2. Where it must be inefficacious: where it cannot act so as
to prevent the mischief.

3. Where it is unprofitable; or too expensive: where the
mischief it would produce would be greater than what it
prevented.

4. Where it is needless: where the mischief may be
prevented, or cease of itself, without it: that is, at a
cheaper rate …

Now the evil of the punishment divides itself into four branches, by
which so many different sets of persons are affected. 1. The evil of
coercion or restraint: or the pain which it gives a man not to be able to
do the act, whatever it be, which by the apprehension of the
punishment he is deterred from doing. This is felt by those by whom
the law is observed. 2. The evil of apprehension: or the pain which a
man, who has exposed himself to punishment, feels at the thought of
undergoing it. This is felt by those by whom the law has been broken,
and so feel themselves in danger of its being executed upon them. 3.
The evil of sufferance: or the pain which a man feels, in virtue of the



punishment itself, from the time when he begins to undergo it. This is
felt by those by whom the law is broken, and upon whom it comes
actually to be executed. 4. The pain of sympathy, and the other
derivative evils resulting to the persons who are in connection with the
several classes of original sufferers just mentioned.”
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Accordingly, the utilitarian reason why we do not punish parking
on a double yellow line with life imprisonment is that it is
thought that the aim of deterrence can be effectively achieved at
a lower cost—and crime must be prevented as economically in
terms of the suffering of the offender as possible. Further, such
an extreme sentence would undoubtedly attract public sympathy
for the offender and thus:

“instead of reaffirming the law and intensifying men’s consciousness
that the kind of act punished is wrong, will have the opposite effect of
casting discredit on the law and making the action of the law-breaker
appear excusable or even almost heroic.”205

The problem with this approach is that while it might explain
why preposterous sentences cannot be imposed for minor
crimes, it does not necessarily prohibit exemplary sentences
whereby one person is given a longer sentence than is deserved.
Desert theory is emphatic here: the crime itself provides the
necessary guidance as to the amount of punishment necessary.
The punishment must be proportionate to the crime; it must “fit”
the crime. Desert theorists, such as von Hirsch, argue that
punishment must be proportionate to the seriousness of the crime
in order to reflect an appropriate degree of censure.

ANDREW VON HIRSCH, PAST OR
FUTURE CRIMES (1985), PP.35–36:
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“The requirement of proportionate punishment is derived directly from
the censuring implications of the criminal sanction. Once one has
created an institution with the condemnatory connotations that



punishment has, then it is a requirement of justice, not merely of
efficient law enforcement, to punish offenders according to the degree
of reprehensibleness of their conduct. Disproportionate punishments
are unjust not because they are ineffectual or possibly
counterproductive, but because the state purports to condemn the actor
for his conduct and yet visits more or less censure on him than the
gravity of that conduct warrants.

… As long as the state continues to respond to violence, theft, or fraud,
or similarly noxious conduct through the institution of the criminal
sanction, it is necessarily treating those whom it punishes as
wrongdoers and condemning them for their conduct. If it thus
condemns, then the severity of the state’s response ought to reflect the
degree of blameworthiness, that is, the gravity, of actors’ conduct.

This argument uses a commonly understood concept, employed in
everyday life: the notion of censure. The idea is that once one has
established a condemnatory institution to respond to criminal acts, one
ought then to allocate its sanctions in a manner that comports with the
reprehensibleness of those acts.”

How does one determine what level of punishment is
proportionate to the seriousness of the crime?

ANDREW VON HIRSCH, “ORDINAL
AND CARDINAL DESERT”, IN A. VON
HIRSCH AND A. ASHWORTH (EDS),
PRINCIPLED SENTENCING (1992),
PP.209–210:
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“One must distinguish between ordinal and cardinal magnitudes of
punishment: That is, between (1) the question of how defendants
should be punished relative to each other, and (2) the question of what
absolute severity levels should be chosen to anchor the penalty scale …

For modern desert theory, this distinction is critical. Advocates of
desert-oriented sentencing such as myself do not assert that desert is
determinative for all purposes. Rather, our claim is a more restricted



one, to wit: desert is a determinative principle in deciding ordinal
magnitudes, but only a limiting principle in deciding cardinal
magnitudes. To see what this means in practice, consider the crime of
burglary. The issues of ordinal magnitude deal with how a particular
burglary should be penalized compared to other burglaries and to other
more or less serious crimes. When desert theorists assert that desert is a
determining principle here, they mean that the ordering of penalties
must meet the following two requirements. The first is the requirement
of parity: criminal conduct of equal seriousness should be punished
equally, with deviations from such equality permitted only where
special circumstances alter the harm or culpability—that is, the degree
of blameworthiness—of the defendant’s conduct. The other is that of
rank ordering: penalties should be ranked and spaced to reflect the
ranking and spacing in degree of seriousness among crimes. What
desert theorists object to is deciding these questions of comparative
punishments on grounds other than the blameworthiness of the
defendant’s conduct: for example, to punish a particular burglar more
severely than other burglars not because his particular crime is any
worse but because he is a worse risk or because giving him a higher-
than-usual punishment would make him an example to others.

To espouse this view does not, however, require one to hold that desert
is determinative in deciding cardinal magnitudes. Here, rather, most
modern desert theorists—certainly I—would admit that desert is a
limiting principle only. I do not claim to know precisely how tough or
lenient a sentencing scale should be, but only that punishments beyond
certain levels of harshness or leniency are undeserved.”
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A final, but critical, issue remains. Must one punish to the exact
extent dictated by the seriousness of the crime, or does the
concept of just deserts merely provide a ceiling beyond which
punishment is undeserved?

The strict Kantian response is that the offender must be punished
to that extent, no more and no less, which is necessary to destroy
the unfair advantage gained from committing the crime. A
failure to punish the offender, either at all, or to the extent
necessary to eliminate the advantage gained, would not restore
social equilibrium and would amount to society endorsing the
criminal’s acts and thus becoming participants in it. It would



further involve failing to treat the criminal as a responsible
human being who deserves the consequences of their actions.

On the other hand, drawing on the approach advocated by Hart
earlier in this section, it could be that the concept of just deserts
should only specify the maximum possible penalty beyond
which punishment is undeserved.206 Within a permissible range,
punishment is deserved—one is justified in punishing—but one
has a choice as to the severity of the punishment, that choice
being informed by all the circumstances of the offence and
perhaps even by utilitarian considerations. In short, within a
range set by desert principles, the precise allocation of
punishment could be determined on a utilitarian basis. This
approach, sometimes called limited or negative retributivism,
was endorsed by the Halliday Report207 which proposed that
desert should provide a “punitive envelope”208 indicating a
permissible range of sentence. No sentence outside that range
would be permissible. However, once the “envelope was
opened”, the actual sentence imposed, within the defined limits,
would depend on utilitarian considerations. Within the range the
sentencer would select the punishment that would most closely
serve the purpose of crime reduction (and reparation) in the
individual case. This would involve an assessment of the
likelihood of reoffending and the measures most likely to reduce
that risk.209

NICOLA LACEY, STATE PUNISHMENT:
POLITICAL PRINCIPLES AND
COMMUNITY VALUES (1988), pp.54–
55:
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“The idea that desert furnishes the state with a non-conclusive reason
to punish raises the question of what types of extra reasons must be
adduced in order to produce a justification of particular acts of
punishment. On some accounts, apparently non-utilitarian factors are
appealed to—factors such as fairness and justice. But it is clear that the
most obvious candidates are utilitarian reasons such as prevention,
deterrence, avoidance of private vengeance and so on. It is important to



note that on most weak retributivist views desert operates not only as
the central justification but also as a limit on the amount of
punishment: the only function of the consequentialist considerations is
to add an element which provides the sufficient reason for some
punitive action. On this view, consequentialism cannot tell us whom to
punish or how much to punish; it merely defeats the argument from the
pointlessness of purely retributive punishment. The difficulty here is
that these utilitarian arguments do purport to provide not just an
explanation of when we may exercise our right or power of
punishment, but actually to make it right for us to punish. According to
utilitarianism, it is right to punish wherever such an action maximises
the aggregate of pleasure over pain. It is thus hard to see how it is that
the weak retributive principle fails to become redundant. In addition, it
is not clear whether the desert argument is intended to apply to the
design of institutions and the utilitarian one to individual acts of
punishment … If this were so, we would be invited to endorse the
unattractive vision of a legal system based on a principle of desert, in
which individual acts of punishment were left to judicial discretion
which should be exercised on the basis of consequentialist reasoning,
or else of a system in which the legislator made utilitarian
generalisations in framing the rules which were nevertheless primarily
based on considerations of desert.”
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As Lacey makes clear, sentencing cannot be left to unfettered
judicial discretion. Justice demands that like cases be treated
alike. There needs to be an organising principle to structure and
control such discretion. The Halliday Report made some effort in
this direction—but was ultimately flawed for two reasons. First,
the limits of permissible punishment based on desert were overly
influenced by the existence of previous convictions.210 This
leaves too broad a band within which punishment is “deserved”.
Secondly, once the envelope has been opened, utilitarianism
takes complete control and there is insufficient guidance as to
the relationship between the various utilitarian considerations.
Halliday’s recommendations were not adopted in their entirety,
but instead a potential problem with the ensuing Criminal Justice
Act 2003 is that s.142(1) lists multiple purposes of sentencing.

CRIMINAL JUSTICE ACT 2003



S.142(1):
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“Purposes of sentencing

Any court dealing with an offender in respect of his offence must have
regard to the following purposes of sentencing—

(a) the punishment of offenders,

(b) the reduction of crime (including its reduction by
deterrence),

(c) the reform and rehabilitation of offenders,

(d) the protection of the public,

(e) the making of reparation by offenders to persons
affected by their offences.”
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No relative weighting or ranking of these purposes is provided,
creating the danger that different sentencers might pick and
choose and prioritise different sentencing purposes, in turn
creating the potential for sentencing disparity. Von Hirsch and
Roberts have criticised what they see as a return to the
“‘smorgasbord’ approach to sentencing aims”.211

ANDREW VON HIRSCH AND JULIAN V.
ROBERTS, “LEGISLATING
SENTENCING PRINCIPLES: THE
PROVISIONS OF THE CRIMINAL
JUSTICE ACT 2003 RELATING TO
SENTENCING PURPOSES AND THE
ROLE OF PREVIOUS CONVICTIONS”
[2004] CRIM. L.R. 639 AT 642:

1–132



“Section 142 lists [deserved] punishment, deterrence, incapacitation,
rehabilitation, and reparation to victims as aims which the judge must
consider in each sentencing case. It does not indicate what priority
should be observed among these various aims.

The recent penological literature does not support this new emphasis
on crime-preventive aims in sentencing; indeed, the leading English
authorities on sentencing continue to endorse an emphasis on
proportionality in imposing criminal sentences. The initative has come,
instead, from the Home Office. Developing measures to prevent crime
and reduce re-offending has for years been part of the Government’s
criminal justice policy strategy. It is not surprising therefore that these
ideas have permeated the area of sentencing and finally reached the
statute book. Starting with claims made by Mr Jack Straw while
shadow Home Secretary, senior Home Office officials have asserted
their increasing impatience with a proportionality standard for
sentencing, and recommended that greater weight be given in
sentencing to crime prevention concerns. In part, such officials’ stated
reasons reflect concern with assuaging public opinion.”

This listing approach to sentencing purposes has also received
more direct criticism from within the House of Commons.

HOUSE OF COMMONS JUSTICE
COMMITTEE, SENTENCING
GUIDELINES AND PARLIAMENT:
BUILDING A BRIDGE, HC 715, JULY
2009, PARA.66:
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“The five aims of sentencing set out in the Criminal Justice Act 2003
are neither internally coherent nor consistently applied. It is not clear
whether the aims are intended to be a hierarchical list or a menu to be
combined differently in different cases. It is not clear how the purposes
of sentencing relate to, or should be reflected in, sentencing guidelines.
As a result, the public, criminal justice organisations, victims,
sentencers and the Government all have different expectations as to
what sentencing is trying to achieve—suggesting that someone,



inevitably, will be disappointed.”
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The Government’s rather weak response to this was that:

“It would be, in the Government’s view, inadvisable and
counterproductive to attempt to prioritise the purposes of sentencing in
a manner which would be incompatible with the flexible nature set out
in the statute. The balancing of the criteria is a case-specific decision
for the sentencer to make.”212

Despite the breadth of conflicting sentencing purposes provided
in s.142 of the Act, there are various other provisions which can
be read as preserving an emphasis on proportionality in
sentencing. The first of these is s.143(1) which states that:

“In considering the seriousness of any offence, the court must consider
the offender’s culpability in committing the offence and any harm
which the offence caused, was intended to cause or might foreseeably
have caused.”

Section 152(2) also states that:

“The court must not pass a custodial sentence unless it is of the
opinion that the offence … was so serious that neither a fine alone nor
a community sentence can be justified for the offence.”
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Following this is s.153(2), which reads, in part, as follows:

“[T]he custodial sentence must be for the shortest term (not exceeding
the permitted maximum) that in the opinion of the court is
commensurate with the seriousness of the offence …”

Together these sections suggest that retribution, and with it the
principle of proportionality, is the dominant purpose of
sentencing in England and Wales. In fact, the Sentencing
Guidelines Council has since confirmed that the principle of



proportionality is to remain the touchstone of sentencing in
England and Wales.213

3. What type of punishment?
1–136

Once a determination is made about how much punishment is
warranted, the courts must then decide what method of
punishment ought to be employed. This is yet another complex
decision that sentencers must make.

PAUL H. ROBINSON, “HYBRID
PRINCIPLES FOR THE DISTRIBUTION
OF CRIMINAL SANCTIONS” (1988) 82
NORTHWESTERN UNIVERSITY L. REV.
19, 34–36:
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“The [next] issue, concerning the method of sanction, is distinguishable
from the distribution of amount. Two offenders may merit the same
amount of sanction yet different methods of sanctioning may be
suitable for imposing that amount. These two issues—how much for
whom and what method—are not only functionally distinguishable but
also may properly be subject to different distributive principles.

Each of the distributive purposes may treat the different issues
differently. Effective crime control can be furthered through a variety
of mechanisms—by setting the amount or the method of sanction, as
well as by setting enforcement and prosecution patterns and
expenditures. Satisfaction of desert concerns, by contrast, depends
almost exclusively on the amount issue—who receives how much; the
method issue (as well as the resource allocation issues) is generally not
relevant.

The desert requirement of a proper ordinal ranking of offenders by
overall blameworthiness, for example, concerns the ranking of amounts
of sanction. As long as the ordinal ranking is correct, the method by
which each amount is imposed is not relevant to desert. If one month in
the state prison is the punitive equivalent to five months of weekends



in the local jail, then desert is satisfied even if the more blameworthy
offender gets probation, with a condition of seven months of weekends
in jail, while the less blameworthy offender goes to prison for one
month. It is critical, of course, that the sanction equivalencies be
properly set. Some empirical research has been done on perceptions of
relative seriousness of sanctions, but the work is still in its infancy.

With an estimate of equivalencies, one can construct a sentencing
system that allows independent determination of the amount and
method issues. The principles governing the ‘amount’ issue can
generate total ‘sanction units’ for each offender, which can then be
allocated to a particular sanctioning method or combination of methods
according to a different set of ‘method’ principles. As long as the
issues can be effectively segregated in practice, one can develop a
hybrid distributive principle for governing the amount of sanction that
is different from the principle used to determine the method of
sanction. One could, for example, emphasize desert in determining the
amount of sanction, but ignore it in determining the method. The
selection of method could be made to maximize pure utilitarian
concerns without infringing desert interests—a precious no-loss, all-
win opportunity.

The separation of amount and method issues has other important
collateral advantages. For example, unwarranted disparity in
sentencing primarily concerns disparity in amount, rather than disparity
in method. Thus, one might significantly reduce judicial sentencing
discreton on the amount issue, in order to reduce disparity among
judges, yet maintain broad judicial discretion on the method issue. As
long as the total ‘sanction units’ for an offender are satisfied and the
sanction equivalencies are properly set, it does not matter what method
or methods an individual judge selects; the punitive ‘bite’ will be the
same.”
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According to this analysis, within a desert framework, decisions
as to the type of punishment can be based on utilitarian
considerations. For instance, when imposing a (deserved)
community sentence involving a community order the court
should normally obtain a pre-sentence report and then decide
which requirements to impose and should indicate the purposes
to be achieved thereby. For example, a court could impose a



supervision requirement or an alcohol treatment requirement
aimed at the rehabilitation of the offender. Alternatively, a
curfew requirement, an exclusion requirement or a prohibited
activity request could be imposed aimed at protecting the public.

G. SENTENCING GUIDELINES
1–139

Until the rise of the just deserts movement, sentencers were
generally free to impose whatever sentence they deemed
appropriate—up to the maximum permitted. In England there
were, however, constraints: a “tariff” was developed by the
judges which broadly indicated a range of sentences for “normal
cases” and defendants had a right of appeal where an excessive
penalty beyond the tariff was imposed. It is interesting to
contrast this with the position in the US where the just deserts
movement began its revival. Judicial sentencing discretion there
was virtually unlimited and in a majority of states no appeal
against sentence was permitted.

Such broad discretionary powers meant several things in both
jurisdictions. Different judges could impose different sentences
for different reasons without having to give any explanation in
open court. For example, some judges could impose a sentence
for deterrent reasons but other judges in similar cases could
sentence offenders in order to rehabilitate them. Even the same
judge was not always consistent in sentencing. There was no
agreement among judges as to what criteria ought to be taken
into account in the sentencing decision and what weight ought to
be given to factors such as previous convictions, age, good
family, perceived future dangerousness, whether the accused
pleaded guilty and other such matters. Criticism of this lack of
consistency was speedily met with the response that sentences
were individualised; they were tailored to meet the needs of the
defendant and therefore consistency in punishments for similar
crimes was not to be expected. The result was widespread
sentencing disparity with similar cases being treated differently.

In England, a 1979 study on sentencing practice in the
magistrates’ court revealed sometimes wide disparities in the use
of fines and imprisonment:



“Almost all clerks and chairmen emphasised the necessity for the
establishment and maintenance of a consistent policy in their own
individual courts but this concern did not extend to maintaining
consistency with their neighbours. It was more important, they
believed, that the decision taken by the courts should be determined by
the particular characteristics of the offenders coming before it and of
the district it served than that wider consistency be achieved at the
expense of sensitivity.”214

Even more startling evidence of sentencing disparity began to
emerge from the US.

MARVIN E. FRANKEL, CRIMINAL
SENTENCES—LAW WITHOUT ORDER
(1973), PP.21–22:
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“Take, for instance, the case of two men we received last spring. The
first man had been convicted of cashing a cheque for $58.40. He was
out of work at the time of his offence, and when his wife became ill
and he needed money for rent, food and doctor’s bills, he became the
victim of temptation. He had no prior criminal record. The other man
cashed a cheque for $35.20. He was also out of work and his wife had
left him for another man. His prior record consisted of a drunk charge
and a non-support charge. Our examination of these two cases
indicated no significant differences for sentencing purposes but they
appeared before different judges and the first man received 15 years in
prison and the second man 30 days …

In one of our institutions a middle-aged credit union treasurer is
serving 117 days for embezzling $24,000 in order to cover his
gambling debts. On the other hand, another middle-aged embezzler
with a fine past record and a fine family is serving 20 years, with 5
years probation to follow.”
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Another consequence of judges sentencing for a mixture of
reasons, many of them utilitarian, was that excessively long



sentences were being imposed in some cases. In particular, the
rationale of exemplary sentencing resulted in some persons
receiving sentences in excess of those imposed on others
committing similar crimes.

One final point about the pre-just deserts era ought to be borne in
mind. Offenders sent to prison were entitled to remission of their
sentence (for good behaviour in prison) and to release on parole
after a specified period. The decision as to whether to release
someone on parole was highly discretionary and effectively
amounted to a prisoner being sentenced a second time—but this
time behind closed doors. This meant that when two offenders
received the same sentence for the same crime, one could be
released far sooner than the other. This, of course, could lead to
even greater disparity.

It was a combination of all these factors that provided fertile soil
for the growth of the just deserts movement. The agenda was set:
judicial discretion had to be controlled; sentencing disparity had
to be eliminated: this would necessarily involve eliminating
disproportionately long sentences; there needed to be “truth in
sentencing”: equal sentences imposed in open court had to mean
the same thing for different offenders. The concept of just
deserts with its liberal emphasis on justice involving like cases
being treated alike was the obvious facilitator. However, it was
clearly not enough simply to embrace the concept of just deserts
and reduce the importance of utilitarian considerations. Different
judges could have different conceptions of what sentence was
deserved in any particular case. What was needed was a
mechanism for ensuring that judicial discretion was controlled
by forcing judges to sentence in accordance with agreed and
objective standards of desert. The response in many states in the
US was sharp and dramatic. In England, it has been slower and
somewhat different. Let us consider the developments in each
country in turn.

1. United States
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In the US, a significant number of states215 have developed
numerical sentencing guidelines under which judicial discretion



is retained, but specific criteria or guidelines are developed to
structure and control the exercise of that discretion. The
legislature continues to set maximum terms. A specialised body,
usually referred to as a Sentencing Commission, is created to
establish sentencing guidelines within these broad statutory
boundaries. These guidelines are generally based on two factors:
the severity of the offence and the offender’s prior criminal
history. Offences are ranked in order of their seriousness and the
Commission specifies a limited number of aggravating and
mitigating circumstances which increase or decrease the severity
of the offence. Factors relating to the offender’s prior criminal
history include previous convictions, prior incarcerations and
whether the person was on parole or probation at the time the
offence was committed. For each combination of offence and
offender, including a consideration of aggravating or mitigating
circumstances, the guidelines provide a narrow sentencing range.
The sentencing judge is expected to impose a sentence within
this range, but if there are special circumstances not adequately
taken into account by the guidelines, there may be a departure
from the guidelines; reasons for the departure must be given and
the sentence then becomes automatically subject to appellate
review.

Under such schemes the sentence imposed on an offender is the
sentence that will actually be served (except for “good time”
reductions). Accordingly, there is no necessity for a Parole
Board. The role of the Sentencing Commission is viewed as
crucial. Unlike the legislature, such a body has the time and
expertise to establish guidelines on the basis of careful study of
existing sentencing practices; it can periodically alter these
guidelines on the basis of on-going experience; theoretically, it is
removed from partisan politics; it is a publicly accountable body;
and its rule-making is on record and open to public scrutiny.

The best known example of such guidelines is to be found in
Minnesota (Figure 1). The italicised numbers within each grid
denote the presumptive sentencing range in months within which
a sentence may be imposed without it being deemed a
departure.216 All felony offences are assigned an appropriate
level of severity. The offences listed on the grid are examples of
frequently occurring offences within each severity level. The



offender’s criminal history score is computed by assigning
points to previous convictions (one-half point for each previous
conviction at levels 1–2; one point for each previous conviction
at levels 3–5; one-and-a-half points for convictions at levels 6–8;
and two points for convictions at levels 9–11), custody status at
the time of the offence (e.g. if the offender was on probation),
prior misdemeanour record and prior juvenile record.
Cumulative points may accrue on a single occasion when
offenders are sentenced concurrently for more than one
offence.217

The presumptive sentence for cases contained in the shaded cells
should be “stayed” (delayed until some future date; if the
offender complies with imposed conditions until that date, the
case is discharged218). The presumptive sentence for cases
contained in cells above and to the right of the solid line should
be “executed” (served immediately).

The presumptive penalty may be departed from in cases
involving “substantial and compelling circumstances”. The
Sentencing Guidelines provide a non-exclusive list of mitigating
factors (e.g. that the victim was the aggressor in the incident)
and aggravating factors (e.g. that the victim was particularly
vulnerable due to age or infirmity) that may be used as reasons
for departure. They are also explicit that race, sex, employment
and social factors may not be used as reasons for departure.
Parole is abolished and replaced by a specified reduction (up to
onethird off) for good behaviour in prison.

Figure 1 Minnesota Sentencing Guidelines Grid, Effective 1
August 2016

Sentencing Guidelines Grid
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Presumptive sentence lengths are in months. Italicised numbers
within the grid denote the discretionary range within which a
court may sentence without the sentence being deemed a
departure. Offenders with stayed felony sentences may be
subject to local confinement.

CRIMINAL HISTORY SCORE



SEVERITY
LEVEL OF
CONVICTION
OFFENSE
(Example offenses
listed in italics)

0 1 2 3 4 5 6 or
more

Murder, 2nd
Degree
(intentional
murder; drive-
by-shootings)

11 306
261–367

326
278–391

346
295–415

366
312–
439

386
329–
463

406
346–
480

2

426
363–480

2

Murder, 3rd
Degree Murder,
2ndDegree
(unintentional
murder)

10 150
128–180

165
141–198

180
153–216

195
166–
234

210
179-
252

225
192–
270

240
204–288

Assault, 1st
Degree 9 86 74–

103
98

84–117
110

94–132

122
104–
146

134
114-
160

146
125–
175

158
135–189

Agg. Robbery,
1st Degree;
Burglary,1st
Degree (w/
Weapon or
Assault)

8 48 41–
57

58
50–69

68
58–81

78
67–
93

88
75–
105

98
84–
117

108 92–
129

Felony
DWI;Financial
Exploitation of
a Vulnerable
Adult

7 36 42 48
54

46–
64

60
51–
72

66
57–
79

72 62–
84 2, 3

Assault, 2nd
Degree
Burglary, 1st
Degree
(Occupied
Dwelling)

6 21 27 33
39

34–
46

45
39–
54

51
44–
61

57 49–
68

Residential
Burglary;Simple
Robbery

5 18 23 28
33

29–
39

38
33–
45

43
37–
51

48 41–
57



Nonresidential
Burglary 4 121 15 18 21

24
21–
28

27
23–
32

30 26–
36

Theft Crimes
(Over $5,000) 3 121 13 15 17

19
17–
22

21
18–
25

23 20–
27

Theft Crimes
($5,000 or less)
Check Forgery
($251-$2,500)

2 121 121 13 15 17 19 21 18–
25

Assault, 4th
Degree Fleeing
a Peace Officer

1 121 121 121 13 15 17 19 17–
22

1 121=One year and one day

 Presumptive commitment to state imprisonment. First-degree murder has a mandatory
life sentence and is excluded from the Guidelines under Minn. Stat. § 609.185. See
s.2.E, for policies regarding those sentences controlled by law.

 Presumptive stayed sentence; at the discretion of the court, up to one year of
confinement and other non-jail sanctions can be imposed as conditions of probation.
However, certain offenses in the shaded area of the Grid always carry a presumptive
commitment to state prison. See ss.2.C and 2.E.

2 Minn. Stat. § 244.09 requires that the Guidelines provide a range for sentences that are
presumptive commitment to state imprisonment of 15% lower and 20% higher than the
fixed duration displayed, provided that the minimum sentence is not less than one year
and one day and the maximum sentence is not more than the statutory maximum. See
s.2.C.1-2.
3 The stat. max. for Financial Exploitation of Vulnerable Adult is 240 months; the
standard range of 20% higher than the fixed duration applies at CHS 6 or more. (The
range is 62–86.)
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These guidelines appear to have been tolerably successful in
reducing disparity. In 2015, the durational departure rate219 was
13.9%.220 This can, of course, be justified. Justice not only
demands that like cases be treated alike, but that different cases
be treated differently. It is inevitable that in reducing all serious
crimes to only 11 categories over-generalised solutions are
imposed and fine-tuning has to be achieved on a case-by-case
basis which involves departing from the presumptive penalty.

However, it should be noted that these guidelines are only
applicable for more serious crimes for which a prison sentence



of at least one year’s imprisonment may be imposed. They do
not apply to non-custodial sentences or to lesser crimes. This is a
common approach in the US although a few states, such as
Tennessee, have developed guidelines for all sentences.221 It is,
of course, immensely difficult to subject non-custodial sentences
—and the choices to be made between them—to numerical
guidelines. Nevertheless, it is a major criticism of the Minnesota
Guidelines that for all lesser crimes the potential for sentencing
disparity continues.

Further, it must be recalled that the guidelines only deal with the
control of discretion at the sentencing stage of the criminal
justice process. Inevitably, since the introduction of the
guidelines much discretion has been shifted to the prosecutor
who, through the use of plea bargaining, can agree to a reduced
charge. Such practices are effectively determining the sentence
in most cases. This means that offenders are not being sentenced
for the crime they committed, but rather for the crime to which
they have pleaded guilty.222 This, coupled with an apparent
tendency on the part of prosecutors to insist that offenders plead
guilty to a number of charges so that their offender score is
raised,223 can lead to disparity and injustice being removed to an
earlier and less visible stage of the process.

Another problem with numerical guidelines in the US is that
they often co-exist alongside “three strikes and you’re out” laws
and other mandatory sentences which effectively trump the
guidelines. The result can be significant sentencing disparity.

Finally, a very real danger of implementing such a guideline
system must be emphasised. In Minnesota the original guidelines
were introduced in 1980 with the avowed and laudable aim of
reducing prison populations. Such guidelines are, however,
amenable to hijack by penal populists intent on increasing
penalties. This has occurred in Minnesota where the presumptive
penalties have been increased twice since their inception. In
1989, after several highly-publicised homicides and considerable
legislative pressure, the Sentencing Commission doubled several
initial penalties: for example, the presumptive penalty for
aggravated robbery was increased from 24 to 48 months. At the
same time, it doubled the number of points accorded to prior
convictions thereby again increasing the potential for, and



duration of, imprisonment. The result was an increase in the
incarceration rate.224

R. A. DUFF, “THEORIES AND POLICIES
UNDERLYING GUIDELINES SYSTEMS”
(2005) 105 COLUMBIA L. REV. 1162,
1173–1174:
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“Numerical sentencing guideline schemes … will be unable to capture
relevant differences between individual cases, and will fail to do
substantive justice to or between individual offenders. Such schemes
will lump together under the same offence category individual offences
that vary significantly in their character and seriousness; they will
assign the same criminal history score to offenders whose relevant
characteristics, culpability and prospects vary significantly; in addition,
what they define as ‘the same sentence’ (a specified number of months
or years in prison) will encompass what are in their substantive
character and impact vastly different punishments. They will thus
appear to do justice, by treating ‘like’ cases ‘alike’. But they will
achieve that appearance only by imposing artificial definitions of
likeness on offences, offenders and sentences.”225

MICHAEL TONRY, SENTENCING
MATTERS (1996), PP.13–24:
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“The irony of ‘just deserts’ is that it backfired. The overriding aim was
to make sentencing principled and fair … If indeterminate sentencing
sometimes produced racial and class disparities, other unwanted
disparities, and sentences grossly out of proportion to the crimes of
which offenders were convicted, there was much to be said for
proposals to scale the severity of punishments to the seriousness of
crimes and thereby to satisfy the first tenet of equal treatment to: ‘treat
like cases alike’. In practice the effect was to focus attention solely on
offenders’ crimes and criminal records, to the exclusion of ethically



important differences in their circumstances, and thereby to fail the
second tenet of equal treatment to ‘treat different cases differently.’

Reduced to their core elements, just desert theories are based on the
intuitively powerful idea that punishment should be deserved, the
empirical premise that most people agree about the comparative
seriousness of crimes, and the proposal that crimes be ranked in order
of their seriousness and punishments proportioned to those rankings …
In practice, however, while most academic proponents of desert
theories favor overall reduction in the severity of punishments, the
result has been both to make punishment more severe and to create
disparities as extreme as any that existed under indeterminate
sentencing.

… [B]ecause desert theories place primary emphasis on linking
deserved punishments to the severity of crimes, in the interest of
treating like cases alike, they lead to disregard of other ethically
relevant differences between offenders—like their personal
backgrounds and the effects of punishment on them and their families
—and thereby often treat unlike cases alike …

Just deserts, sometimes characterized as expressing a ‘principle of
proportionality’, is sound in theory but defective in practice. In an ideal
world in which all citizens have equal opportunities for self-realization
and material advancement, the idea that deserved punishments can be
calibrated precisely to the offender’s culpability, and that punishments
should be apportioned accordingly, has much to commend it.
Somewhat awkwardly for desert theories, however, ours is a world that
in a number of respects falls short of the ideal.

… In just deserts principle, two offenders who commit the same
offense and have similar criminal records deserve the same penalty. If
applicable guidelines specify a two-year prison sentence, both should
receive it. If one, however, is unemployed and has no permanent
residence, and the other works and supports a family, many people will
want to treat them differently. Partly, this is because the second seems
more stable, more integrated into society, and somehow more worthy.
Partly also, and equally important, it is because the second offender’s
spouse and children—who have committed no crime—will also suffer
…

Judges, prosecutors, and other officials make decisions about whole
people, and not about generic offenders who have committed offence X



and have criminal history Y. Not surprisingly, they often feel moved to
take the individual offender’s circumstances into account in deciding
what to do.

Another defect … [is that in] objective terms, punishments that
technically are the same may be very different. A ‘generic’ two-year
prison sentence … may range from time spent in a crowded, fear-
ridden maximum security prison under lockup twenty-three hours per
day to confinement under electronic monitoring in the offender’s
home, with medium and minimum security prisons, forestry camps,
and halfway houses in between. All count as two years’ deprivation of
liberty, but all offenders and most observers see them as vastly
different.

In subjective terms as well, two years’ imprisonment in a single setting
will have very different meanings to different offenders who have
committed the same crime. Two years’ imprisonment in a maximum
security prison may be a rite of passage for a Los Angeles gang
member. For an attractive, effeminate twenty-year-old, it may mean the
terror of repeated sexual victimization. For a forty-year-old head of
household, it may mean the loss of a job and a home and a family. For
the unhealthy seventy-year-old, it may be a death sentence.

… By offering policy makers a rationale for sentencing that reduced
relevant considerations to two that can be scaled on the axes of grids,
[just desert theories] reified three-dimensional defendants into two-
dimensional abstractions. When policy makers think of abstractions
rather than people, it is easy to respond to an electoral opponent’s
possible ‘soft on crime’ accusations by voting to increase sentences or
to establish mandatory penalties … If a two-dimensional grid is
chalked on to a legislative committee’s blackboard, it takes little effort
to erase numbers and replace them with higher ones.”

2. England and Wales
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There have been significant responses in England and Wales to
sentencing disparity. First, since 1989 the Attorney-General has
been able to refer an unduly lenient sentence, imposed by the
Crown Court, to the Court of Appeal which has the power to
increase that sentence.226 A disparate sentence can be an unduly



light one as well as an unduly heavy one and so this right of
appeal does go some way towards the elimination of
unwarranted disparity. However, it is only Crown Court
sentences (and not ones from magistrates’ courts), and only
sentences imposed for “indictable only” offences, that are
referable. These account for fewer than 20% of sentences
imposed in the Crown Court.227 Nevertheless, between 60 and 80
sentences are reviewed by the Court of Appeal for undue
lenience each year and 88% of these are found to be unduly
lenient.228

Secondly, in an attempt to structure sentencing discretion in the
Crown Court, the Court of Appeal in the 1970s started handing
down guideline judgments. These have usually occurred when a
number of appeals have been heard at the same time and the
Court of Appeal has taken the opportunity to make generalised
statements about sentencing for that type of offence.

There are now guideline judgments dealing with a wide range of
offences. There is evidence that some of these decisions resulted
in sharp increases in sentencing levels.229 Further, it is uncertain
to what extent these guideline judgments have helped control
sentencing disparity. The problem was that guideline judgments,
while helpful in indicating starting points for the severity of
sentences, and in listing aggravating and mitigating
circumstances, were insufficiently precise, in mathematical
terms, as to how much sentences could be increased or
decreased.230 Further, such judgments tended to concentrate on
the more serious crimes with the result that there was insufficient
guidance for cases dealing with less serious crimes where non-
custodial sentences were likely.

In response to such criticisms a Sentencing Advisory Panel was
established in 1999.231 Its function was to give advice to the
Court of Appeal which was obliged to have regard to these
views and, if practicable or at the next appropriate opportunity,
include guidelines in its judgment.

The Criminal Justice Act 2003 set up a new body, the
Sentencing Guidelines Council, which was empowered to issue
“definitive guidelines” based on advice provided by the
Sentencing Advisory Panel. In 2009, the Sentencing Guidelines



Council and the Sentencing Advisory Panel were subsumed into
a single body called the Sentencing Council.232 The Council is
made up of eight “judicial” and six “non-judicial” members,
selected by the Lord Chief Justice and Lord Chancellor,
respectively.233 The Council is entrusted with preparing draft
guidelines with the requirement to consult with the Lord Chief
Justice and House of Commons Justice Select Committee before
producing definitive guidelines. The Council’s guidelines may
be general in nature or limited to a particular category of offence
or offender.234 In passing any sentence the courts “must …
follow any sentencing guideline … unless the court is satisfied
that it would be contrary to the interests of justice to do so”.235

The Council has issued definitive guidelines, amongst others, on
the following matters: fundamental principles for measuring the
seriousness of offences; the new sentences in the Criminal
Justice Act 2003; discounts for guilty pleas; manslaughter by
reason of provocation; robbery; sexual offences; assaults on
children and child cruelty; failure to surrender to bail; assaults;
breach of anti-social behaviour orders; causing death by driving;
theft and burglary offences; attempted murder; fraud; corporate
manslaughter and health and safety offences causing death; and
youth sentencing. The importance of courts having regard to
these guidelines was stressed in Oosthuizen236: the guidelines
must be brought to the sentencer’s attention; the sentencer must
have regard to them but it did “not necessarily follow that in
every case a guideline will be followed”.
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The Sentencing Council also publishes definitive guidelines for
sentencing in magistrates’ courts,237 having taken over
responsibility for such guidelines from the Magistrates’
Association. The duty on judges to have regard to sentencing
guidelines now applies equally to magistrates for the first time. It
should be noted that magistrates deal with around 97% of all
criminal cases, and although one often thinks of imprisonment as
the “normal” punishment for criminal offences, in magistrates’
courts the penalty applied in around 75% of cases is a fine.238 A
major question for sentencers has been whether fines should try
to be allocated to ensure equality of financial impact on
offenders of different means. A £100 fine for someone of



considerable means will not have the same impact as it would do
on someone surviving on income support, for example. Raine
and Dunstan note that in trying to achieve this goal of equality of
financial impact, or “equity”, sentencers may find that they come
into conflict with the additional, and perhaps more important,
goals of proportionality (the just deserts requirement that the
penalty fit the crime) and consistency in sentencing (minimising
disparity in sentencing in two similar cases).239 The unit fine
scheme under the Criminal Justice Act 1991 was one initiative
that tried to ensure equality of impact but was extremely
complex and was abandoned after the media reported apparent
disparities and disproportionate sentences.240 However, the
Criminal Justice Act 2003 s.164 has tried to continue the spirit of
the unit fines system, in that it requires sentencers to take
account of both offenders’ financial means and offence
seriousness in setting fine levels. The Sentencing Council’s
website now provides a “fine calculator” which is designed to
“assist magistrates and judges in calculating the total financial
penalty in a case”.241

There will always be tension between the need to ensure that
sentencers can do justice without their discretion becoming
unduly fettered and the desire to discourage disparity in
sentencing. These reforms constitute a major step towards
ensuring consistency in sentencing. The Sentencing Council has
taken a “narrative” approach in producing its guidelines for
indictable offences, tending to consist of a first part discussing
the features of the offence and factors that might increase or
decrease its seriousness, and a second part which is set out in the
form of a table, assigning a sentencing range to different levels
of offence seriousness.242 The approach to be taken by sentencers
has been carefully set out in the guidelines, explaining the
factors to be taken into account in a step-by-step methodology.
Sentencers should start with looking at offence seriousness, the
starting point for sentencing under the Criminal Justice Act
2003, by assessing culpability of the offender and harm caused
or threatened by the offence. This should lead the sentencer to
identify a “starting point” for the sentence. Consideration should
then be given to any mitigating or aggravating factors, to either
move up or down the sentencing “range” from the starting point.
Although the range is set to try to encourage consistency in



sentencing, it is possible for a sentence to be passed outside the
range laid down in the guidelines. Once a provisional sentence
has been arrived at, sentencers should then look at whether that
sentence should be reduced due to offender mitigation (e.g.
whether the offender has shown remorse) or a guilty plea. Unlike
sentencing grids, such as those used in Minnesota, definitive
guidelines produced by the Sentencing Council do not provide
an automatic increase in sentence for previous convictions.
However, the Sentencing Council notes that previous
convictions may take a sentence beyond the sentencing range
provided.243 Apart from the question, discussed above, of
whether offenders with previous convictions deserve longer
sentences than first-time offenders, this ability to increase a
prison sentence based on past behaviour may contribute to a
practical problem that has recently reached crisis point: that of
overcrowding in prisons. The size of the problem, examined in a
report by Lord Carter,244 can be summarised by reference to the
fact that since the mid-1990s the prison population in England
and Wales has increased by 60%, resulting in England and
Wales having the second highest prison population per capita in
prison capacity in Western Europe.245 To help remedy the
situation, Carter recommended that in addition to the building of
more prisons, including three “Titan” prisons,246 the Government
should look to create a new, more structured, sentencing
framework with a Sentencing Commission akin to those found in
the US. The advantage of such frameworks is that they allow for
the efficient management of prison places.

R. S. FRASE, “SENTENCING POLICY
DEVELOPMENT UNDER THE
MINNESOTA SENTENCING
GUIDELINES” IN A. VON HIRSCH, A.
ASHWORTH AND J. ROBERTS (EDS)
PRINCIPLED SENTENCING, 3rd EDN
(2009), P.275:
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“Guidelines sentencing remains sufficiently predictable to permit
accurate forecasts of resource impacts, and the Commission and the
Legislature take these forecasts seriously and tailor their proposals to
limit State and local resource impacts. As a result, the State’s prison
population, although growing rapidly, has grown more slowly than in
many other States over the past 26 years and has almost always
remained within rated capacity.”
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Following on from the Carter Report, a Sentencing Commission
Working Group, chaired by Gage LJ, was established to explore
the viability of a structured framework overseen by a Sentencing
Commission, and issued a consultation paper,247 followed by a
report,248 in 2008. Having visited Minnesota and North Carolina,
the Working Group expressed the view that it was:

“conscious that the specific design of the USA sentencing grids,
particularly the way that account is taken of previous criminal history,
is overly formulaic and mechanistic to an extent that is inimical to our
tradition of judicial discretion. However, the greater predictability and
consistency that may be achieved by a structured sentencing
framework makes it worthy of consideration.”249

Such a move would certainly not be welcomed by all, however.
Wasik notes that the advantages of the English approach are that
sentencing guidelines are able to focus on generic sentencing
issues rather than just offence-specific guidelines and that the
Sentencing Council is able to resist political pressure and media
hype.250 Wasik concedes that although sentencing grids such as
those in Minnesota allow for a more effective management of
the prison population, this is at the expense of judges’ discretion,
allowing little leeway either side of the presumptive numerical
sentence, and argues that the objective of the Sentencing Council
is preferable; that is: “uniformity of approach, not uniformity of
outcome”.251

Not all are convinced that the Sentencing Council’s guidelines
provide the right balance between sentencing discretion and a
structured approach. Cooper has argued that much of the



guidance has become rhetoric:

“Aware, as any conscientious and realistic tribunal is, of the
desirability of rendering their judgments less vulnerable to appeal,
judges and advocates use the guidelines, not as helpful signposts to a
proper disposal, but rather as fireproofing for any subsequent appeal.
Box-ticking has tended to replace a careful consideration of the
individual and pertinent facts of the case.”252
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A more fundamental objection to Carter’s suggestion to import
the idea of a Sentencing Commission from America is noted by
Wasik:

“There is a deep irony in importing lessons on prison policy from a
country where the sentenced custodial population is running at a rate
of about 750 per 100,000, five times as high as in England and Wales
(148) and 10 times the rate of imprisonment in much of the rest of
Europe.”253

He points out that better models for reducing prison population
can be found in Scandinavia. Work by Lacey similarly highlights
the stark reality that the US is the last country one ought to take
as a model for society’s use of the prison system. She takes a
rather different view of the increasing prison population, in
essence attributing the higher rates of incarceration in the UK
and the US compared to countries within Scandinavia, northern
Europe and Japan, to the electoral systems and market
economies of those countries.

NICOLA LACEY, THE HAMLYN
LECTURES 2007, THE PRISONERS’
DILEMMA: POLITICAL ECONOMY AND
PUNISHMENT IN CONTEMPORARY
DEMOCRACIES (2008), P.76:
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“To sum up, in liberal market economies with majoritarian electoral
systems, particularly under conditions of relatively low trust in
politcians, relatively low deference to the expertse of criminal justice
professionals, and a weakening of the ideological divide between
politcal parties as they become increasingly focused on the median
voter and correspondingly less able to make commitments to a stable
party base, the unmediated responsiveness of politics to popular
opinion in the adversarial context of the two-party system makes it
harder for governments to resist a ratcheting up of penal severity.”
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Lacey’s proposal for reducing the prison population and the
tendency towards social exclusion which punishment produces is
that criminal justice policy ought to be removed from party
politics altogether and placed in the hands of an independent
body. She recognises that this suggestion may seem “impossibly
utopian”254 but arguably such a move would not be inconsistent
with the introduction of an American-style Sentencing
Commission, depending on how such a body would operate. An
alternative way to minimise the effects of party politics might be
to require sentencing guidelines to be placed before Parliament
in their entirety for parliamentary approval. This approach has
been advocated by the New Zealand Law Commission,255 and
was considered by the Sentencing Commission Working Group,
the members of which were in disagreement as to its merits.
Although controversial, Lacey’s proposal to remove sentencing
from politics altogether, as opposed to increasing the input of
politicians by involving Parliament as a whole, would surely be
a more effective way of controlling the prison population and
could be the solution to the problem Carter was entrusted with
addressing.

Despite the lack of a Sentencing Commission within England
and Wales, the Sentencing Council does have several duties
which may have the effect of controlling imprisonment rates.
First, the Council must produce a resource assessment when
issuing any draft or definitive guidelines.256 This will assess the
likely impact of the guidelines on prison places and the provision
of probation services. In addition to this, the Council’s annual
report must include an assessment of the effect which any



changes in the sentencing practice of courts are having or are
likely to have on prison places and the provision of probation
services.257 This is not quite the Sentencing Commission
envisaged by Carter, since the Council continues to work on an
ad hoc, or “penny numbers”258 basis, with the Lord Chancellor
and Court of Appeal given the option of proposing that
sentencing guidelines be prepared in relation to specific offences
or sentencing matters.259 It will not involve the systematic
ranking of all existing offences in order of seriousness,
something which Ormerod notes would be a massive task.260 It
was the prospect of such a lengthy exercise that prompted the
Sentencing Commission Working Group to abandon the idea of
a grid-like framework and American-style Sentencing
Commission.261

It is a major theme of this book that all offences should be
structured and labelled to reflect a hierarchy of seriousness. The
extent to which seriousness should be reflected in the substantive
law or left to the sentencing stage (being regulated by sentencing
guidelines) is a crucial matter. It is to these issues of substantive
law—and the relationship between that law and sentencing—that
the remainder of this book is devoted.
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Chapter 2

The General
Principles of
Criminal Liability

I. Introduction
2–001

The criminal law is an institution of blame and punishment.
Blame is attached to the defendant’s conduct and if that conduct
violates the law she is punished for it (whether for retributive or
deterrent, etc reasons). However, in what circumstances are we
to blame someone for her conduct, and blame her to a degree
sufficient to justify the imposition of punishment? And in what
circumstances can someone’s actions be said to have violated the
law?

Generally, the law is concerned with punishing harmful actions
that are committed in circumstances or in conditions in which we
can fairly blame the perpetrator of the actions. This is, of course,
only a general proposition. Not all acts that are criminal cause an
obvious harm. With the crime of attempt, for instance, no actual
harm has been caused. Similarly, criminal liability is often
imposed in circumstances where many feel that no blame can be
attached to the actor. Thus, in crimes of strict liability a person
who has acted to the best of her ability can be punished if, albeit
inadvertently, she violates a statute making certain conduct
criminal. The question of whether such conduct, which either
involves no obvious harm or is generally perceived to involve no
blameworthiness, should be punishable will be considered later
in this book.

Let us return to the general proposition which can be broken



down into two limbs:

1. Harmful conduct: Sometimes “conduct” can in itself be
forbidden on the basis that it constitutes or threatens a harm.
Alternatively, it is conduct that causes a harmful result that is
forbidden by the criminal law. The word “conduct” is here
used in its broadest sense to encompass an omission to act or
even a state of affairs. The law has developed a short-hand
term, actus reus, to describe this.

2. Committed in conditions in which we can fairly blame the
actor: The problem here is to determine the indicators of
blame. It is widely accepted that two such indicators exist:

(a) Mens rea. Some would only blame those who acted with a
subjective mental element (for example, intending to kill).
Others would blame those whose actions objectively failed
to conform to a set standard. Either way, the law has
developed a short-hand term, mens rea, to describe this.1

(b) Absence of defence. A defendant might have committed an
actus reus and have mens rea but, because of the
circumstances, we might not wish to hold her liable and
punish her. She might have a valid defence in that she
acted, say, in self-defence or under duress.

One way of interpreting this is that the constituent ingredients of
a crime are three-fold: actus reus, mens rea and the absence of a
valid defence.2

There are, however, other modes of analysing the constituent
elements of a crime. Glanville Williams, for instance, argued
that all elements of a crime are divisible into either actus reus or
mens rea and that the actus reus requirement includes absence of
defence.3 Others argue that mens rea means blameworthiness in
the sense of mental element (or, possibly, negligence) plus
absence of defence.4

This divergence of views can be illustrated simply. The crime of
murder is defined as the “unlawful killing of a human being with
malice aforethought”. The constituent elements of this crime can
be analysed in three ways:

(1) There are three elements—the actus reus of killing a human
being, the mens rea of malice aforethought, and the



requirement of unlawfulness indicating the absence of any
defence.

(2) The actus reus is unlawfully killing a human being; the
requirement of unlawfulness (absence of defence) is part of
the actus reus.5 The mens rea requirement is malice
aforethought.

(3) The actus reus is killing a human being. The mens rea is the
element of blameworthiness which encompasses both the
malice aforethought and the unlawfulness (absence of
defence) requirement.

2–002

The possible importance of these different modes of analysis
will be discussed later but, for the moment, the fact that there are
these very different modes of analysis serves to emphasise an
important point. The terms actus reus and mens rea are no more
than tools that are useful in the exposition of the criminal law.
Dividing crime into its constituent elements in this way should
be no more than a matter of analytical convenience.6 Whether
defendants are to be convicted should depend on important
principles aimed at deciding whether their conduct deserves
condemnation as criminal; such questions should not be
answered by reference only to definitions of actus reus and mens
rea. Questions of policy should not be determined by reference
to definition and terminology.7

In Miller, Lord Diplock disapproved of such terminology:

“My Lords, it would I think be conducive to clarity of analysis of the
ingredients of a crime that is created by statute, as are the greater
majority of criminal offences today, if we were to avoid bad Latin and
instead to think and speak about the conduct of the accused and his
state of mind at the time of that conduct, instead of speaking of actus
reus and mens rea.”8

In this book we have chosen to disregard Lord Diplock’s
command. We shall analyse crimes in terms of actus reus, mens
rea and absence of defence. We do this for the simple reason that
as long as one appreciates that these terms are no more than
tools, they are tools that can usefully aid the clear exposition of



the rules of criminal law. Further, they have been so much part
of the criminal law vocabulary for hundreds of years, and still
are, that many of the cases to be discussed in this book would be
highly confusing, if not totally meaningless, without some
understanding of the orthodox meaning of these terms.

In this chapter, we shall consider the primary basis of criminal
liability in terms of actus reus and mens rea. For the sake of
clarity the discussion of the general defences has been reserved
for a separate chapter.

II. Actus Reus

A. INTRODUCTION
2–003

To many people, evil thoughts, desires and intentions are as
reprehensible as evil deeds and, if we had the means to detect
such criminal propensities, we would be justified in punishing
such persons. The law, however, is not concerned with punishing
people for thinking evil thoughts or having evil intentions.9 The
law will not interfere unless there has been some conduct, some
physical manifestation of the evil intention.10 Some crimes only
require the slightest manifestation: in conspiracy, for example,
all that is needed is an agreement to commit a crime. However,
minimal as it might be, this agreement is nevertheless a physical
manifestation of the evil intention; it is conduct and can form the
basis of an actus reus.

Why does the law insist upon an actus reus as a prerequisite of
criminal liability? One obvious reason is the desire to avoid
punishment of thoughts alone:

”[t]here can hardly be anyone who has never thought evil. When a
desire is inhibited it may find expression in fantasy; but it would be
absurd to condemn this natural psychological mechanism as illegal.”11

Further, in addition to it being morally inappropriate to punish
mere intentions, there is doubt as to whether people have
sufficient control over their thoughts to be held responsible for



them.12

A. GOLDSTEIN, “CONSPIRACY TO
DEFRAUD THE UNITED STATES”
(1959) 68 YALE L.J. 405, 405–406:
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“[The notion of not punishing evil intentions alone] expresses today, as
it did three centuries ago, the feeling that the individual thinking evil
thoughts must be protected from a state which may class him as a
threat to its security. Rooted in scepticism about the ability either to
know what passes through the minds of men or to predict whether
antisocial behaviour will follow from antisocial thoughts, the act
requirement serves a number of closely-related objectives: it seeks to
assure that the evil intent of the man branded a criminal has been
expressed in a manner signifying harm to society; that there is no
longer any substantial likelihood that he will be deterred by the threat
of sanction; and that there has been an identifiable occurrence so that
multiple prosecution and punishment may be minimized.”

2–005

As seen above, a mere agreement to commit a crime is regarded
as a sufficient manifestation of evil intentions to constitute the
actus reus of conspiracy; similarly, mere words of instruction or
encouragement are sufficient to render one liable for aiding and
abetting a crime. Whether these ought to be regarded as a
sufficient manifestation of evil intentions to justify the
imposition of criminal liability is a question to be considered
later.

B. CONSTITUENT ELEMENTS OF
ACTUS REUS

2–006

The actus reus of every crime is different. The actus reus of theft
is the appropriation of property belonging to another13 and the
actus reus of rape is the penetration of the vagina, anus or mouth
of another person who does not consent to the penetration.14



With all crimes the actus reus is the external element of the
crime—the objective requirement necessary to constitute the
offence. Crimes can be divided into two categories and the
essential elements of an actus reus depend on which of these two
species of crime one is dealing with. First, there are crimes,
known as conduct crimes, where the only external element
required is the prohibited conduct itself. Thus, the actus reus of
the offence of dangerous driving is simply driving a
mechanically propelled vehicle on a road or other public place.15

No consequence of that dangerous driving need be established.16

Secondly, there are other crimes, known as result crimes, where
the external elements of the offence require proof that the
conduct caused a prohibited result or consequence. Thus, the
actus reus of the offence of causing death by dangerous driving
is causing the “death of another person by driving a
mechanically propelled vehicle dangerously on a road or other
public place”.17 Here it is necessary to establish that the
dangerous driving caused the forbidden consequence specified in
the actus reus, namely, the death of another person.

Conduct crimes provide a good illustration of the criminal law
punishing offenders who have caused no obvious harm.
However, it can be argued that in the above example there is a
harm, namely causing danger to other road users. If this is
indeed a harm, it is clearly a lesser harm than actually killing
another road-user. Should this difference be reflected by
differing penalties for the two offences? Or should one proceed
on the basis that as the forbidden conduct is the same in both
offences, the result (death) could be entirely fortuitous, thus not
reflecting upon the driver’s responsibility and consequently the
two offences should carry the same penalty? This is an issue to
which we shall return later in the book.
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From the above it can be seen that both conduct crimes and
result crimes have two elements in common: (1) both require an
“act” or conduct, i.e. driving; and (2) both require that the act be
carried out in defined legally relevant circumstances, i.e. on a
road or other public place. If the same act of driving the car
occurred in a private field, the actus reus of the offence would
not be made out. It is only dangerous driving on a road or other



public place that is prohibited. Similarly, the actus reus of theft
requires that the property “belong to another”. In the absence of
this circumstance, for example, if the property is owned by the
would-be thief, the actus reus of the crime is not made out. Just
as mens rea may or may not be required for the act and for the
consequences in result crimes, liability may similarly depend
upon whether the accused has the required mental state in
relation to the legally defined relevant circumstances. So, in
theft, if the defendant honestly believes that she is the owner of
the property, there would be no mens rea in relation to a vital
element of the actus reus.18

With result crimes it is necessary to establish an additional third
element, namely, that the act caused the prohibited consequence,
for example, caused the death of another person. If poison is put
into the drink of another person with intent to kill that person
who subsequently dies with the drink found beside him, liability
for murder cannot exist unless it was the poison that caused the
death. If the deceased had died of a heart attack, the only
possible charge would be attempted murder.19

Putting these elements together, it is common to find an actus
reus described as:

(1) an “act”;

(2) committed in legally relevant circumstances; and

(3) (for result crimes) causing the prohibited result.

One final point needs to be made by way of introduction. Whilst
many crimes are so defined that the defendant may be convicted
on the basis of the actus reus alone without need for proof of
mens rea (crimes of so-called strict liability), the converse is not
true. There must always be an actus reus for liability to be at
issue at all. If, for example, in an alleged case of theft, the
property already belongs to the person taking it, then despite any
intention to steal, the actions cannot amount to the crime of theft.
Similarly, where a defendant persuades another to purchase his
car by representing that it is free from encumbrances, believing
he is lying, he cannot be found guilty of fraud if it turns out that
it was in fact free from encumbrances.20 The defendant has
unwittingly told the truth; the car was his to sell and his



dishonest state of mind counts for nothing. The fact that a
defendant believes he has committed an actus reus is not enough.
The actus reus must be proved objectively to exist.

We are now in a position to examine in greater detail the
requirements of an actus reus.

1. An “act”

(i) The act must be voluntary
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The distinction between an act and any accompanying mental
element required by the law for the imposition of liability has
already been drawn. Thus, if we define murder as killing when
there is an intention to kill or cause serious harm we can readily
accept the acquittal of someone whose claim that it was all a
dreadful accident is accepted by the courts. But the
circumstances of the accident might lead us to very different
conclusions about the basis of the acquittal. If the defendant
claims that the accident lay in thinking the weapon was an
imitation one rather than a real one, then this translates into a
denial of mens rea; the defendant did not have the necessary
intention to kill or cause serious harm. However, if the defendant
claims to have shot the victim as a result of stumbling down
some icy steps, the “accident” here appears to be of a more
fundamental kind. The act itself seems defective. Punishment
seems inappropriate—even if we were dealing with a crime
where no mental element was required (crimes of strict liability).
The difficulty lies in trying to pin-point the defect. The law has
generally shied away from identifying why it is inappropriate to
punish in such circumstances beyond affirming that acts must be
“voluntary”. Instead, it has been left to academic lawyers and
philosophers to explore what this means.

JOHN AUSTIN, LECTURES ON
JURISPRUDENCE (5TH EDN) (XVIII–
XIX) VOL.I 411–415:
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“Certain movements of our bodies follow invariably and immediately
our wishes and desires for those same movements. Provided, that is,
that the bodily organ be sane, and the desired movement be not
prevented by any outward obstacle … These antecedent wishes and
these consequent movements, are human volitions and acts (strictly and
properly so-called) … And as these are the only volitions, so are the
bodily movements by which they are immediately followed the only
acts or actions (properly so-called). It will be admitted on the mere
statement, that the only objects which can be called acts are
consequences of volitions. A voluntary movement of my body, or a
movement which follows a volition, is an act. The involuntary
movements which (for example) are the consequences of certain
diseases, are not acts.”
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We are asked, therefore, to divide the human act into two
elements: the desire for the muscular movement and the
movement itself. In the case of the defendant who kills another
as a result of falling down some steps, there would be no
accountability for the harm done because of the absence of a
willed or desired muscular movement. However, this breakdown
of human behaviour has been fiercely criticised. Hart points out
that, described in these terms, it cannot apply to omissions
(where to speak of the necessity for a willed failure to move
one’s muscles is not only clumsy but an inaccurate reflection of
the law).21 Furthermore, such an analysis does not reflect the
reality of our movements.

H. L. A. HART, PUNISHMENT AND
RESPONSIBILITY (1968), PP.101–102:
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“[A] desire to contract our muscles is a very rare occurrence: there are
no doubt some special occasions when it would be quite right to say
that what we are doing is contracting our muscles, and that we have a
desire to do this. An example of this is what we may do under
instruction in a gymnasium. The instructor says ‘lift your right hand
and contract the muscles of the upper arm.’ If we succeed in doing this



(and it is not so easy) it would be quite appropriate to say we desired to
and did contract our muscles … [But] when we shut a door, or when
we hit someone, or when we fire a gun at a bird, these things are done
without any previous thought of the muscular movements involved and
without any desire to contract the muscles … The simple but important
truth is that when we deliberate and think about actions, we do so not
in terms of muscular movements but in the ordinary terminology of
actions.”

GLANVILLE WILLIAMS, THE MENTAL
ELEMENT IN CRIME (1965), PP.17–18:
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“[O]ne cannot by introspection, identify a conscious exercise of will
previous to movement. Indeed, one cannot always find an exercise of
will at all. Many acts are performed unthinkingly; not only a reflex like
dropping a hot poker but much of the routine of life, such as shaving,
eating, walking. We seem to switch on an ‘automatic pilot’ for many of
the familiar tasks we perform; yet we are undoubtedly acting. Even
when we make a conscious decision and act to carry it out, the act is
something different from the preceding deliberation.”
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In this statement Williams, in accordance with many
commentators, tacitly upholds the distinction drawn in English
law between mens rea and actus reus. But other critics of the
willed movement principle do not. Welzel,22 a German
philosopher, argued that the causal theory upon which this
principle, and much of the criminal law rests, is misconceived.
He does not accept that there are a set of desires which cause the
movements to occur. Instead, he favours a view of acting that
looks to the actor’s goal. The distinction between a bodily
movement and an “act” lies not in any preceding will but in the
purpose of the actor—what she was seeking to achieve.
According to this philosophical stance, not only is it wrong to
divide up the act, as Austin and his supporters do, but to divide
any mental state from its act would be equally invalid. The two,
he would claim, are inextricably linked and are incapable of



separate analysis.

More representative of the standard approach is the view of
Williams that:

“Notwithstanding these difficulties of definition everyone understands
the proposition that an act is something more than bodily movement—
for bodily movement might occur in tripping and falling, which would
not be described as an act.”23

Broad consensus does seem to exist that it would be unjust to
punish in these situations, despite the harm done. Those who feel
that the willed movement analysis is unhelpful argue that what is
missing is an ability to control one’s actions. In no real sense are
the actions “his”24 and, therefore, criminal liability is
inappropriate. At this point, however, the consensus breaks
down. Some commentators argue that involuntariness:

“is best analysed as representing a spectrum or continuum of
potentially excusing conditions running from total incapacitation or
involuntariness, as in sleep-walking or muscular spasm, to cases say of
(concussion-induced) confusion. These conditions are all reducible to
an absence of fault and therefore, … share the same underlying
rationale of other excusing conditions such as duress, provocation and
diminished responsibility.”25

In short, a person whose actions are classified as involuntary can
be afforded a type of defence called an excuse and can be
exempted from criminal liability. The essence of an excuse is
that the actor is blameless. If it were the actor’s own fault that
the involuntary conduct occurred, the law will not excuse that
conduct. If the reason that the person fell down the stairs was
that she was extremely drunk, we are entitled to say that carrying
a loaded gun in that state of intoxication is culpable conduct and,
accordingly, the resultant death or injury ought not to be
excused.
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Other commentators, however, argue that in cases of involuntary
conduct the absence of “the ordinary link between mind and



behaviour”,26 is more fundamental than that involved when, for
example, duress is pleaded. The defendant who shoots another
because there is a gun pointed at her partner’s head accepts that
she has done it, but pleads that she lacked any real opportunity to
do otherwise. The defendant who shoots another as a result of
falling down steps denies authorship. There is a complete denial
of basic responsibility and the defendant is afforded an
exemption.27 The defendant has done no wrong; there is nothing
to excuse.28

Whatever the theoretical basis of the exemption from liability,
the law has tended to describe these cases of involuntariness as
involving a defence of automatism. The precise nature and effect
of this defence depends on a variety of circumstances
surrounding the involuntary conduct. Accordingly, detailed
consideration of this exemption from liability based on
involuntariness is best left to Ch.4 where defences are
considered.

(ii) Status offences
2–015

The requirement that there must be an act and that this involves
voluntary human conduct has caused particular problems in the
context of what are known as “status offences” or “situational
liability”.

A crime can be defined in such a manner that no conduct is
required, but the crime is committed when a certain state of
affairs exists or the defendant is in a certain condition or is of a
particular status. The following notorious case is a classic
example of this.

R. V LARSONNEUR (1933) 24 CR. APP.
R. 74 (COURT OF CRIMINAL APPEAL):
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A French subject was permitted to land in the UK subject to certain
conditions endorsed on her passport. These conditions were
subsequently varied by a condition requiring her to depart from the UK



not later than a certain date. On that date she went to the Irish Free
State. An order for her deportation from the Irish Free State was made
by the executive authorities of that country, and she was subsequently
brought back to Holyhead in the custody of the Irish Free State police,
who then handed her over to the police of the UK, by whom she was
detained. She was convicted on a charge that she “being an alien to
whom leave to land in the United Kingdom has been refused was found
in the United Kingdom”, contrary to the Aliens Order 1920 arts 1(3)(g)
and 18(1)(b). She appealed against her conviction.

MARSTON GARSIA, FOR THE APPELLANT:

“For an alien to whom leave to land has been refused to commit an
offence under art.18(1)(b) of the Order three elements are necessary:

i. the alien must land in the United Kingdom;

ii. such landing must be contrary to art.1 of the Order;

iii. the alien, having so landed in the United Kingdom, must
be found therein.

Therefore the mere fact of being found in the United Kingdom after the
time limited for her departure therefrom had expired was not in itself
an offence, unless it could be proved in addition that she landed in the
United Kingdom in contravention of art.1. Here the evidence showed
that she had not landed at all, but that she had been landed by a
superior force over which she had no control. Having thus come to be
found in the United Kingdom, she was not guilty of any offence under
art.18(1)(b).”

J. F. EASTWOOD, FOR THE CROWN:

“The whole point is whether the appellant was found within the United
Kingdom; how she got here makes no difference at all. The word
‘found’ was used deliberately in the section so that if any alien who
had no right to be here is here an offence is committed. By reason of
art.1(4) of the Order she falls within the same category as one who had
originally been prohibited from landing.”

HEWART, LCJ:

“[T]he appellant is an alien. She has a French passport, which bears [a]
statement … [requiring] ‘departure from the United Kingdom not later
than March 22, 1933.’ … In fact, the appellant went to the Irish Free
State and afterwards, in circumstances which are perfectly immaterial,



so far as this appeal is concerned, came back to Holyhead. She was at
Holyhead on April 21, 1933, a date after the day limited by the
condition on her passport.

In these circumstances, it seems to be quite clear that art.1(4) of the
Aliens Order, 1920 … applies. The article is in the following terms:

‘… An alien who fails to comply with any conditions so attached or
varied, and an alien who is found in the United Kingdom at any time
after the expiration of the period limited by any such conditions, shall
for the purposes of this Order be deemed to be an alien to whom leave
to land has been refused.’

The appellant was, therefore, on April 21, 1933, in the position in
which she would have been if she had been prohibited from landing by
the Secretary of State and, that being so, there is no reason to interfere
with the finding of the jury. She was found here and was, therefore,
deemed to be in the class of persons whose landing had been prohibited
by the Secretary of State, by reason of the fact that she had violated the
condition on her passport. The appeal, therefore, is dismissed and the
recommendation for deportation remains.”

Appeal dismissed
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What is objectionable about convictions for status offences such
as that in Larsonneur is that the defendant’s actions are
involuntary. There is nothing objectionable about the offence per
se in Larsonneur and had Larsonneur brought herself voluntarily
into the UK her conviction would have aroused no comment. It
was the involuntary nature of her forced entry that provoked the
controversy. In short, status offences are not objectionable if the
defendant has control over the status. It would be wrong to have
an offence of having a common cold but, as Husak argues, it
could be justifiable to have an offence of having a beard, as this
is a process over which one has control.29 Under the Terrorism
Act 2000 s.11(1) it is a criminal offence to belong to a
proscribed organisation such as ISIS. This provision is not aimed
merely at prohibiting the “act” of joining the proscribed
organisation; it applies equally to those who joined before the
date of commencement of the Act. This looks as though it is
punishing persons for the mere status of being members of ISIS.



However, s.11(2) provides a defence if one became a member
before the organisation was proscribed and if one has not taken
part in any of its activities while the organisation is proscribed.
Thus, what is being punished in reality is a status over which
there is control—evidenced by action (i.e. either joining the
proscribed organisation after the date of commencement of the
Act or, if one joined before then, taking part in its activities).

DOUGLAS HUSAK, “DOES CRIMINAL
LIABILITY REQUIRE AN ACT” IN
ANTONY DUFF (ED), PHILOSOPHY
AND THE CRIMINAL LAW (1998),
PP.75, 77–79:
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“[P]ersons typically have control over their choices, and persons are
responsible and deserve punishment only for those states of affairs over
which they exercise control. I submit that the absence of control, and
not the absence of action, establishes the outer boundary of deserved
punishment and responsibility. I claim, in other words, that what I will
call the control requirement should be substituted for the act
requirement as a necessary condition of criminal liability and deserved
punishment … The core idea behind the control requirement is that a
person lacks responsibility for those states of affairs he or she is unable
to prevent from taking place or obtaining. If the state of affairs for
which he is responsible is an action, he must have been able not to
perform that action. If the state of affairs is a status, he must have been
able not to have that status … I propose to explicate control in terms of
what it is reasonable to expect of persons. A person lacks control over
a state of affairs and neither is nor ought to be criminally liable for it if
it is unreasonable to expect him or her to have prevented that state of
affairs from obtaining …

[T]he issue of whether an agent has control over a state of affairs
admits of degrees … and one person may have more control over the
same kind of state of affairs than another person … [L]ess control is
needed before responsibility is imposed for an especially bad state of
affairs than for a not-so-bad state of affairs.”
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Following this reasoning, status offences are only unjustifiable if
the person had no control over their status. However, as seen
earlier when examining involuntary conduct, the general
requirement of voluntariness can be dispensed with if it was the
defendant’s own fault that her actions were involuntary, for
example, if she chose to get very drunk. So, too, liability for a
status offence becomes justifiable if it was the defendant’s own
fault she got into that status or were in that situation. It has even
been argued that the decision in Larsonneur was justifiable
because it was her own fault that she was in the situation of
being an illegal immigrant.

DAVID LANHAM, “LARSONNEUR
REVISITED” [1976] CRIM. L.R. 276,
278–280:
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“[The defence of physical compulsion is] not an absolute defence. It
may, at least with regard to certain types of crime, be defeated if the
defendant has been at fault in bringing about the situation which has
exposed him to compulsion … It is the thesis of this paper that Miss
Larsonneur was probably the author of her own misfortune and that the
fact that at the last moment she was acting under compulsion was
properly regarded as affording her no defence … Miss Larsonneur’s
recorded confession is worth quoting: …

‘A short time ago my sister Mrs McCorry came to see me in France
and invited me to visit her in London. On my arrival my sister
introduced me to a Frenchman named René, who was living with
her, and also introduced me to an Englishman named Harold Brown.
René and Brown said they would arrange a marriage for me with an
Englishman and they later introduced me to a man named George
Drayton. We tried to get married at Guildford but the police stopped
the marriage. They took my French passport from me but returned it
the same day, telling me that the Home Office had ordered me to
leave the country at once. Brown and René told me not to worry as
they were going to get legal advice.



Next day I went to Ireland with Brown. We travelled as Mr & Mrs
Wiggins. Brown said he had seen a solicitor, and that if I went to
Ireland I would be in order. I naturally believed him. René and Drayton
also travelled to Ireland, but not with us. There were difficulties in
Ireland about marrying and eventually the police told me to leave
Ireland by April 17. I wanted to leave Ireland at once, but René and
Brown told me that everything would be alright (sic.), and that they
were trying to find an Irish priest willing to marry us. I think it terrible
that I should be the only one to suffer.’”
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It is difficult to see that this justifies the decision in Larsonneur.
What is meant by the defendant being “at fault”? Surely the fault
must be related in some way to the offence charged. In our
earlier example of the drunken person carrying a gun and falling
down the stairs, it is legitimate to assert that the ensuing results
were the fault of the defendant. The fault of getting drunk while
in possession of a gun and any offence committed with that gun
are clearly connected. Trying to go through a marriage of
convenience (not an unlawful act) is not connected in the same
way to the offence committed by Larsonneur.

WINZAR V CHIEF CONSTABLE OF
KENT, THE TIMES 28 MARCH 1983,
CO/1111/82 (LEXIS) (QUEEN’S BENCH
DIVISIONAL COURT)
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The defendant was brought on a stretcher to hospital. The doctor
discovered that he was merely drunk and asked him to leave. He was
later seen slumped on a seat in the corridor and so the police were
called. They removed him to the roadway, “formed the opinion he was
drunk”, and placed him in their car parked nearby. He was charged
with being found drunk in a highway and convicted.

ROBERT GOFF LJ:

“Does the fact that the Appellant was only momentarily on the
highway and not there of his own volition, prevent his conviction of



the offence of being found drunk in a highway? …

In my judgment, looking at the purpose of this particular offence, it
is designed … to deal with the nuisance which can be caused by
persons who are drunk in a public place. This kind of offence is caused
quite simply when a person is found drunk in a public place or in a
highway … [A]n example … illustrates how sensible that conclusion
is. Suppose a person was found as being drunk in a restaurant or a
place of that kind and was asked to leave. If he was asked to leave, he
would walk out of the door of the restaurant and would be in a public
place or in a highway of his own volition. He would be there of his
own volition because he had responded to a request. However, if a man
in a restaurant made a thorough nuisance of himself, was asked to
leave, objected and was ejected, in those circumstances, he would not
be in a public place of his own volition because he would have been
put there either by a gentleman on the door of the restaurant, or by a
police officer, who might have been called to deal with the man in
question. It would be nonsense if one were to say that the man who
responded to the plea to leave could be said to be found drunk in a
public place or in a highway, whereas the man who had been
compelled to leave could not.

This leads me to the conclusion that a person is ‘found to be drunk in
a public place or in a highway,’ within the meaning of those words as
used in the section, when he is perceived to be drunk in a public place.
It is enough for the commission of the offence if (1) a person is in a
public place or a highway, (2) he is drunk, and (3) in those
circumstances he is perceived to be there and to be drunk. Once those
criteria have been fulfilled, he is liable to be convicted of the offence of
being found drunk in a highway. Finally, I turn to the question: Does it
matter if the Appellant was only momentarily in the highway? In my
judgment, it makes no difference. A man may be perceived to be drunk
in the highway for five minutes, for one minute or for ten seconds.
However short the period of time, if a man is perceived to be drunk in a
highway, he is guilty of the offence under the section. Of course, if the
period of time is very short, the penalty imposed may be minimal;
indeed in such circumstances a police officer, using his discretion, may
think it unnecessary to charge the man. The point is simply that the
offence is committed if a person is perceived to be drunk in a public
place or in the highway. Once that criterion is fulfilled, then the offence
is committed.”



Conviction affirmed
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Again it could be argued that it was Winzar’s “fault” he was in
that situation. The report does not make it clear how he got to be
taken to the hospital. Presumably he must have been found
drunk in some other public place, or have summoned medical
assistance when he was only drunk and not in need of medical
attention.

A different approach to a similar problem was adopted by the
Supreme Court of Alabama.

MARTIN V STATE 31 ALA. APP. 334,
17 SO. 2D 427 (1944) (ALABAMA
COURT OF APPEALS)
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SIMPSON J:

“Appellant was convicted of being drunk on a public highway, and
appeals. Officers of the law arrested him at his home and took him onto
the highway where he allegedly committed the proscribed acts, viz.
manifested a drunken condition by using loud and profane language.
The pertinent provisions of our statute are:

‘Any person who, while intoxicated or drunk, appears in any public
place where one or more persons are present, … and manifests a
drunken condition by boisterous or indecent conduct, or loud and
profane discourse, shall, on conviction be fined’ (Code 1940 Title 14
s.20).

Under the plain terms of this statute a voluntary appearance is
presupposed. The rule has been declared, and we think it sound, that an
accusation of drunkenness in a designated public place cannot be
established by proof that the accused, while in an intoxicated condition,
was involuntarily and forcibly carried to that place by the arresting
officer.

Conviction of appellant was contrary to this announced principle and in
our view, erroneous. It appears that no legal conviction can be



sustained under the evidence, so, consonant with the prevailing rule,
the judgment of the trial court is reversed and one here rendered
discharging appellant.”30

Can this case be reconciled with Larsonneur and Winzar on the
basis that Martin was arrested in his own home and therefore
could not in any way be blamed for his resultant situation?

HERBERT L. PACKER, THE LIMITS OF
THE CRIMINAL SANCTION (1969),
PP.78–79:
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“There is a strong tradition in Anglo-American law of treating certain
kinds of status, such as vagrancy, as criminal. To be a person ‘without
visible means of living who has the physical ability to work, and who
does not seek employment, nor labor when employment is offered him’
(in the words of a now-repealed California statute) may perhaps be
characterized as engaging in a kind of omissive conduct: but common
sense rebels at the use of the word ‘conduct’ to describe a condition
that does not ‘take place’ but rather exists without reference to discrete
points of time. It must be acknowledged that when the law makes the
status of vagrancy or the status of ‘being a common drunkard’ (that
phrase redolent of Elizabethan England) a criminal offense, it is
departing from the restriction to conduct. Laws of this sort are in
factivery much on the way out. Courts are giving them a helpful push
on the road to oblivion …

Offenses of status can best be understood as embodiments of the
preventive ideal at a time when the criminal law offered no
alternatives. Their demise is the result, whatever the rubric under which
it is accomplished, of the development of alternatives that have
permitted us the previously unavailable luxury of recognizing that such
offenses are anomalies in the criminal law. There has always been
pressure to rid the community of people who are perceived as
dangerous, threatening, or merely odd. That pressure, until fairly
recently, has had to find its outlet almost entirely in the criminal law.
But the extraordinary expansion of the concept of illness, and
especially of mental illness, that has taken place during the last century



has furnished us another set of outlets. Now we can afford to insist on
the doctrinal purity from which crimes of status represent so marked a
lapse.”
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It has been argued that status offences could be regarded as
contrary to the ECHR art.6(1).31 The best approach would be to
focus on the voluntariness of the defendant’s actions. On this
basis the question is simply whether Larsonneur, Winzar and
Martin had control over their status or, even if they did not,
whether it was their own fault that they allowed themselves to
get into that status. It is only this approach that is likely to be
regarded as compatible with the ECHR.
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R. V ROBINSON-PIERRE [2013] EWCA
CRIM 2396 (COURT OF APPEAL,
CRIMINAL DIVISION)

Police arrived at the defendant’s house with a search warrant and
without prior warning broke open the front door of the house, after
which the defendant’s dog attacked the officers, both inside and later
outside the house. The defendant was convicted of being the owner of a
dog which caused injury while dangerously out of control in a public
place, contrary to Dangerous Dogs Act 1991 s.3(1) and (4). He
appealed against his conviction on the basis that the offence does not
allow conviction of an owner who did not by his act or omission cause
the dog to be in a public place or cause the dog to become dangerously
out of control.

PITCHFORD LJ:

“38. Professor Ormerod recognises … a category of offences in which
the actus reus is represented by a state of affairs. In such a case there is
no act or omission by, or state of mind of, the defendant that must be
established, merely the existence of the prohibited state of affairs …
Professor Ormerod concludes that:

‘As a matter of principle, even “state of affairs” offences ought to
require proof that D either caused the state of affairs or failed to



terminate it or to act in order to do so when it was within his control
and possible to do so.’

This is a view that will have many supporters. However, we have no
doubt that the supremacy of Parliament embraces the power to create
‘state of affairs’ offences in which no causative link between the
prohibited state of affairs and the defendant need be established. The
legal issue is not, in our view, whether in principle such offences can
be created but whether in any particular enactiment Parliament
intended to create one.

…

42. On analysis of section 3, we do not consider that it was
Parliament’s intention to create an offence without regard to the ability
of the owner (or someone to whom he had entrusted responsibility) to
take and keep control of the dog. There must, in our view, be some
causal connection between having charge of the dog and the prohibited
state of affairs that has arisen. In our view, section 3 (1) requires proof
by the prosecution of an act or omission of the defendant (with or
without fault) that to some (more than minimal) degree caused or
permitted the prohibited state of affairs to come about.

…

46. It seems to us that had the jury been directed to consider whether
any act or omission of the appellant had made a more than minimal
contribution to the presence of the dog in a public place, dangerously
out of control, it is likely they would have concluded that he did by his
failure to make any attempt after its escape to take the dog under his
control before it entered a public place. However, the learned judge …
did not direct the jury to consider the issue. … In these circumstances
the appellant … was not given the opportunity to meet an assertion that
by his act or omission after the escape from the house he caused or
contributed to the prohibited state of affairs. We cannot in these
circumstances be sure that the verdicts of the jury were safe.”

Appeal allowed
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In this case, the Court of Appeal, whilst finding that the offence
of being the owner of a dangerous dog did in fact require an act
or omission on the part of the dog owner in contributing to the



state of affairs of the dog being out of control in public place,
came to that conclusion not on the grounds of principle, but
through an analysis of the statute. The implication is that if
Parliament chooses to word an offence in such a way as to make
a defendant liable irrespective of his control, or lack thereof,
over the situation, it is free to do so. However, on principled
grounds, that cannot be right.

(iii) Omissions
2–029

Most crimes are committed by positive action and thus the
requirement of an “act” will usually be met by a positive act.
However, in certain circumstances a failure to act may be
deemed to constitute the requisite “act”. A failure to act may
result in the imposition of criminal liability in two situations.

1. In conduct crimes, the failure to act may itself, without
more, constitute the crime. This usually occurs in
statutory crimes which are specifically defined in terms
of an omission to act, for example, failing to provide for
a child in one’s care32 or failing to provide a specimen
of breath under the breathalyser legislation.33

2. In result crimes, the failure to act may contribute
towards the harm specified in the offence and may thus,
in certain circumstances, be deemed the requisite “act”
for the purposes of the offence. This will only be so if
the actor is under a duty to act. For example, a father
would be under a duty to rescue his child drowning in a
shallow pool; his failure to act would constitute the
requisite “act” of the crime of homicide. However, a
stranger could with impunity watch the same child
drowning. There is no general duty to act in English
law. As Lord Diplock stated in Miller: “The conduct of
the parabolical priest and Levite on the road to Jericho
may have been indeed deplorable, but English law has
not so far developed to the stage of treating it as
criminal”.34

Thus, criminal liability in these cases is completely dependent
upon the existence of a duty to act. It is to this, and other related



problems, that we now turn.

(a) Duty to act
2–030

Whether there is a duty to act is a question of law. The judge
must direct the jury that if they find certain facts established,
there will or will not be a duty to act. For example, in Evans
(below) the victim was supplied with heroin (by her half-sister)
which she self-injected and died of heroin poisoning. It was a
matter of fact for the jury whether it was the defendant who
supplied the drugs. If the jury were satisfied that she did supply
the drugs, then, as a matter of law, she was under a duty to act.

R. V EVANS [2009] 2 CR. APP. R. 10
(COURT OF APPEAL, CRIMINAL
DIVISION)

2–031

Lord Judge CJ:

“45. In some cases, such as those arising from a doctor/patient
relationship where the existence of the duty is not in dispute, the
judge may well direct the jury that a duty of care exists. Such a
direction would be proper. But if, for example, the doctor were on
holiday at the material time, and the deceased asked a casual
question over a drink, it may well be that the question whether a
doctor/patient relationship existed, and accordingly whether a duty
of care arose, would be in dispute. In any cases where the issue is in
dispute, and therefore in more complex cases, and assuming that the
judge has found that it would be open to the jury to find that there
was a duty of care, or a duty to act, the jury should be directed that if
facts a + b and/or c or d are established, then in law a duty will arise,
but if facts x or y or z were present, the duty would be negatived.”

It is not entirely certain when a duty to act will arise.35 However,
it is generally thought that the following situations, while their
parameters are not clearly defined, will give rise to a duty to act.

1. Special relationship



2–032

This special relationship may be professional or familial. A
doctor owes a duty to their patients. There may also be a duty to
act where there is a close family relationship. Parents are under a
duty to aid their small children; husbands and wives are under a
duty to aid each other.36

In Downes,37 a parent, being a member of a religious sect called
the Peculiar People, who believed in prayer rather than in
medicine, failed to call a doctor for his sick child who died.
Downes was convicted of manslaughter.38 It is not entirely
certain what relationships possess the “features of familial duty
or responsibility”.39 In Evans, it was held that while a mother
owed such a duty to her nearly 17-year-old daughter, no such
duty was owed by the daughter’s half-sister.40

It used to be asserted that the reason for the imposition of a duty
of care in such cases was that the blood or marriage relationship
was so strong as to generate a legal duty to preserve life. In the
US decision of People v Beardsley,41 for instance, it was held
that a man owes no duty to act to aid his “week-end mistress”, as
distinguished from his wife. However, such a rationale can no
longer be accepted. The true reason for the existence of a duty in
such cases must be the interdependence that springs from shared
family life or close communal living.42 In such a situation, one
comes to rely on the other members of the family and it is this
reliance and expectation of assistance, if necessary, that
generates the duty to act, rather than any blood or marriage tie.
In Shepherd,43 it was held that no duty to act is owed by a parent
to her 18-year-old “entirely emancipated” daughter. In such a
case there would not be the same expectation of assistance as
with a dependent child. Accordingly, it is suggested that
separated spouses owe no duty to each other, and with other
relatives it is not a question of blood or marriage relationship but
the assumption of responsibility that generates the reliance and
expectation of assistance and hence the legal duty to act. In
Stone, Lane LJ did allude to the fact that the victim “was a blood
relation of the appellant” but it is clear from his ensuing
comments that the true basis of the duty to act was the fact that
the appellant had taken the victim into his home and assumed
responsibility for her.44



2. Assumption of responsibility
2–033

If the defendant assumes responsibility towards another or
voluntarily assumes a duty towards another, then she becomes
under a legal duty to act.

R. V INSTAN [1893] 1 Q.B. 450
(COURT FOR CROWN CASES
RESERVED)

2–034

The defendant lived with her 73-year-old aunt. The aunt, who had been
healthy until shortly before her death, developed gangrene in her leg.
During the last 12 days of her life she could not fend for herself, move
about or summon help. Only the defendant knew of her state and gave
her aunt no food and did not seek medical assistance. The defendant
was charged with manslaughter and was convicted.

LORD COLERIDGE CJ:

“We are all of the opinion that this conviction must be affirmed. It
would not be correct to say that every moral obligation involves a
legal duty; but every legal duty is founded on a moral obligation. A
legal common law duty is nothing else than the enforcing by law of
that which is a moral obligation without legal enforcement. There
can be no question in this case that it was the clear duty of the
prisoner to impart to the deceased so much as was necessary to
sustain life of the food which she from time to time took in, and
which was paid for by the deceased’s own money for the purpose of
the maintenance of herself and the prisoner; it was only through the
instrumentality of the prisoner that the deceased could get the food.
There was, therefore, a common law duty imposed upon the prisoner
which she did not discharge.

Nor can there be any question that the failure of the prisoner to
discharge her legal duty at least accelerated the death of the
deceased, if it did not actually cause it. There is no case directly in
point; but it would be a slur upon and a discredit to the
administration of justice in this country if there were any doubt as to



the legal principle, or as to the present case being within it. The
prisoner was under a moral obligation to the deceased from which
arose a legal duty towards her; that legal duty the prisoner has
wilfully and deliberately left unperformed, with the consequence that
there has been an acceleration of the death of the deceased owing to
the non-performance of that legal duty.”

Conviction affirmed

2–035

In Stone,45 the defendants took the anorexic and infirm sister of
one of them into their home. She failed to look after herself or
feed herself properly and eventually died. The defendants were
held to have assumed a responsibility by taking her into their
home and so were under a legal duty either to summon help or to
care for her.

R. V SINCLAIR [1998] EWCA CRIM
2590 (COURT OF APPEAL, CRIMINAL
DIVISION)

2–036

Sinclair and his friend, the deceased, visited a flat owned by Johnson in
order to buy methadone from another man there. Needles and syringes
were available in the flat. Sinclair and the deceased each injected
themselves with the methadone at 2.30pm. The deceased became
unconscious. Sinclair remained with him for much the afternoon and
night. Both he and Johnson took limited and ineffectual remedial action
such as pouring water over the deceased (and Johnson administered a
saline solution) but an ambulance was only called at 6.30am the
following morning. The deceased was certified dead on arrival at
hospital. Sinclair and Johnson were convicted of manslaughter and
appealed.

ROSE LJ:

“[Counsel for the defendant] referred to a decision of the New South
Wales Supreme Court in Tak 1988 NSWLR 226 which emphasised,
as a pre-condition for a legal duty of care to arise, the need for the
disabled person to be secluded by the defendant to prevent others



from affording aid …

So far as Johnson is concerned, there is no English authority in
which a duty of care has been held to arise, over a period of hours,
on the part of a medically unqualified stranger. Beardsley and Tak
Tak are both persuasive authorities pointing away from the existence
of any such duty, although we do not accept in the light of Stone and
Dobinson, that the concept of seclusion is, in English law, a
necessary prerequisite to the existence of a legal duty of care. But
Johnson did not know the deceased. His only connection with him
was that he had come to his house and there taken methadone and
remained until he died. Others were coming and going in the
meantime. The fact that Johnson had prepared and administered to
the deceased saline solutions does not, as it seems to us, demonstrate
on his part a voluntary assumption of a legal duty of care rather than
a desultory attempt to be of assistance. In our judgment, the facts in
relation to Johnson were not capable of giving rise to a legal duty of
care …

Sinclair was in a different position. The evidence was that he was a
close friend of the deceased for many years and the two had lived
together almost as brothers. It was Sinclair who paid for and
supplied the deceased with the first dose of methadone and helped
him to obtain the second dose. He knew that the deceased was not an
addict. He remained with the deceased throughout the period of his
unconsciousness and, for a substantial period, was the only person
with him. In the light of this evidence, there was in our judgment
material on which the jury properly directed, could have found that
Sinclair owed the deceased a legal duty of care.

[The appeal was, however, allowed on the ground that a fuller
direction on causation should have been given: as to whether
acceleration of the moment of death was other than minimal.]”

Appeal allowed

2–037

This case was cited with approval in Ruffell.46 The appellant and
the deceased took drugs together which led to the death of the
latter. The Court of Appeal approved the trial judge’s reasoning
that there was a sufficient nexus between the parties to give rise
to a duty of care because:



“the deceased was a guest of the appellant in the appellant’s family
home and he was a friend … that had taken upon himself the duty of
trying to revive him.”

In Evans (where the deceased died of heroin poisoning) it was
held that merely placing her in a recovery position, putting her to
bed and taking turns to check if she was alright would not be
sufficient to amount to an assumption of responsibility.47

However, it was added that in certain circumstances there could
be a voluntary assumption of responsibility where the defendant
does acts which “led the victim, or others, to become dependent
on him to act”.48

GEOFFREY MEAD, “CONTRACTING
INTO CRIME: A THEORY OF
CRIMINAL OMISSIONS” (1991) 11
O.J.L.S. 147, 168:

2–038

“The presence of an undertaking oft en gives rise to other reasons for
the presence of a duty … If D has given an undertaking he may be in
the best position to avert the harm. I shall refer to this as the ‘Best
Position’ argument. This may be for one or more of the following
reasons. First, he is more likely to be aware that a person may be in a
position of peril and in need of assistance. He will know of the
vulnerability of the victim in a way that others may not. Second, he
may be more capable of carrying out the required task than will a third
party. We might assume that, in most cases where D undertakes to do a
particular thing, he feels he has the ability to do it, whereas a third
party, who has not given such an undertaking will not necessarily
possess the required skills to do what is needed in order to avert danger
to V. The third point is that if other people are aware of the undertaking
they might feel it unproductive for them to get involved as well. They
might reasonably think that they would simply get in the way and
hinder the proper completion of the task in question.”

2–039



The real problem in these cases is one of determining the
circumstances in which a person can be said to have undertaken
a duty towards another. A ship captain would be liable for failing
to pick up a seaman, or a passenger, who had fallen overboard.49

Depending on the circumstances of employment, an employer
could be liable for failing to aid her endangered employee. And
as LaFave and Scott assert:

“If two mountain climbers, climbing together, are off by themselves
on a mountainside, and one falls into a crevass, it would seem that the
nature of their joint enterprise, involving a relationship of mutual
reliance, ought to impose a duty upon the one mountaineer to extricate
his imperilled colleague. So also if two people, though not closely
related, live together under one roof, one may have a duty to act to aid
the other who becomes helpless.”50

Following this, in Beardsley if the parties had lived together or
embarked on a dangerous joint enterprise together, as opposed to
an adulterous weekend, the defendant would probably have been
held to have assumed a duty to act. Again, as suggested before, it
ought to be a question of whether, because of the relationship or
the circumstances or both together, the parties rely on assistance
from each other. Sinclair is explicable on this basis. While
Johnson was effectively in as good a position as Sinclair to
render aid (following Mead’s Best Position argument), it was the
closeness of the relationship between Sinclair and the deceased
and their embarking on the enterprise of procuring drugs
together that would have led the deceased to rely on assistance
from Sinclair. Although at his house, Johnson was a stranger.
There would not have been the same reliance on, and
expectation of, assistance from him.

3. Contractual duty
2–040

A duty to assist others may arise out of a contract. A lifeguard
employed at a swimming pool to ensure the safety of swimmers
cannot sit idly by while a swimmer is drowning.

In Pittwood,51 a railway gate-keeper, who was employed to keep
a gate shut whenever a train was passing, was held liable for



manslaughter when he forgot to shut the gate with the result that
a train hit a hay-cart crossing the railway line and killed a man.
Again, the basis of the duty in these cases is not so much the
contract itself, but rather the fact that the contract is evidence of
an assumption of responsibility creating an expectation in the
mind of others that the defendant will act. The public expect
railway gate-keepers to act and close the gates of railway
crossings when trains are approaching. It is their reliance on this
fact that creates the duty to act. The fact that the railway gate-
keeper has been contracted to perform these duties is merely
strong evidence that he has assumed these responsibilities. It is
submitted that the position would be no different if, during a
strike, a volunteer offered (without any contract) to perform
these duties. The fact that he has undertaken this responsibility
would cause the public to rely upon him performing these tasks.
On this basis, this whole category (along with the first category
above) simply becomes a species of the second category, namely
the assumption of responsibility.

4. Statutory duty
2–041

A failure to act may in itself, without more, constitute a criminal
offence. Failing to provide for a child in one’s care is a criminal
offence contrary to the Children and Young Persons Act 1933
s.1(1), even if this failure to act causes no further harm.
Similarly, the Health and Safety at Work, etc. Act 1974 ss.2–7
imposes duties on employers to operate a safe working
environment. A specific penalty is provided for breach of this
duty irrespective of whether any other harm results. However,
unlike breaches of common law duties, a breach of a statutory
duty will not always constitute the necessary “act” for the
purpose of an ulterior offence if further harm results from the
breach of duty. In Lowe,52 a man neglected his nine-week-old
daughter by failing to call for a doctor when she became ill. He
was charged with neglecting the child contrary to the Children
and Young Persons Act 1933 s.1(1) and with manslaughter. One
way in which manslaughter can be committed is by committing
an unlawful act that is dangerous and causes death (constructive
manslaughter). It was held that the requirement of an unlawful



act was not satisfied by an omission. Phillimore LJ stated:

“We think there is a clear distinction between an act of omission and
an act of commission likely to cause harm. Whatever may be the
position in regard to the latter it does not follow that the same is true
of the former. In other words if I strike a child in a manner likely to
cause harm it is right that if the child dies I may be charged with
manslaughter. If, however, I omit to do something with the result that
it suffers injury to health which results in its death, we think that a
charge of manslaughter should not be an inevitable consequence, even
if the omission is deliberate.”

This case provides an interesting illustration of the reluctance of
the English courts to impose criminal liability for omissions to
act. Phillimore LJ is suggesting that there needs to be a higher
degree of blameworthiness for crimes committed through
omission than for crimes where there has been a positive act of
commission and so an omission will not suffice for constructive
manslaughter because this species of manslaughter53 only
requires a relatively low degree of culpability. Similarly, if a
worker were to die as a result of an employer’s breach of
statutory duty the employer would not be liable for constructive
manslaughter because, as the Law Commission has noted,
Parliament, in creating this duty, has provided a specific and
limited punishment for its breach.54 This approach is only
justifiable if positive acts are regarded as “worse” than
omissions.55

5. Creation of a dangerous situation

R. V MILLER [1983] 2 A.C. 161
(HOUSE OF LORDS)

2–042

One night while squatting in someone else’s house, the appellant lit a
cigarette and then lay down on a mattress in one of the rooms. He fell
asleep before he had finished smoking the cigarette and it dropped onto
the mattress. Later he woke up and saw that the mattress was
smouldering. He did nothing about it; he merely moved to another



room and went to sleep again. The house caught fire. The appellant
was rescued and subsequently charged with arson, contrary to the
Criminal Damage Act 1971 s.1(1) and (3). At this trial, he submitted
that there was no case to go to the jury because his omission to put out
the fire, which he had started accidentally, could not in the
circumstances amount to a sufficient actus reus. The judge ruled that
once he had discovered the mattress was smouldering the appellant had
been under a duty to act. The appellant was convicted. The Court of
Appeal upheld his conviction on the ground that his whole course of
conduct constituted a continuous actus reus. On appeal, to the House of
Lords:

LORD DIPLOCK:

“I see no rational ground for excluding from conduct capable of
giving rise to criminal liability, conduct which consists of failing to
take measures that lie within one’s power to counteract a danger that
one has oneself created, if at the time of such conduct one’s state of
mind is such as constitutes a necessary ingredient of the offence …

I cannot see any good reason why, so far as liability under criminal
law is concerned, it should matter at what point of time before the
resultant damage is complete a person becomes aware that he has
done a physical act which, whether or not he appreciated that it
would at the time when he did it, does in fact create a risk that
property of another will be damaged; provided that, at the moment
of awareness, it lies within his power to take steps, either himself or
by calling for the assistance of the fire brigade if this be necessary,
to prevent or minimise the damage to the property at risk.

Let me take first the case of the person who has thrown away a
lighted cigarette expecting it to go out harmlessly, but later becomes
aware that, although he did not intend it to do so, it has, in the event,
caused some inflammable material to smolder and that unless the
smoldering is extinguished promptly, an act that the person who
dropped the cigarette could perform without danger to himself or
difficulty, the inflammable material will be likely to burst into
flames and damage some other person’s property. The person who
dropped the cigarette deliberately refrains from doing anything to
extinguish the smoldering. His reason for so refraining is that he
intends that the risk which his own act had originally created, though
it was only subsequently that he became aware of this, should



fructify in actual damage to that other person’s property; and what
he so intends, in fact occurs. There can be no sensible reason why he
should not be guilty of arson. If he would be guilty of arson, having
appreciated the risk of damage at the very moment of dropping the
lighted cigarette, it would be quite irrational that he should not be
guilty if he first appreciated the risk at some later point in time but
when it was still possible for him to take steps to prevent or
minimise the damage …

The recorder, in his lucid summing up to the jury … told them that
the accused having by his own act started a fire in the mattress
which, when he became aware of its existence, presented an obvious
risk of damaging the house, became under a duty to take some action
to put it out. The Court of Appeal upheld the conviction, but its ratio
decidendi appears to be somewhat different from that of the
recorder. As I understand the judgment, in effect it treats the whole
course of conduct of the accused, from the moment at which he fell
asleep and dropped the cigarette on to the mattress until the time the
damage to the house by fire was complete, as a continuous act of the
accused, and holds that it is sufficient to constitute the statutory
offence of arson if at any stage in that course of conduct the state of
mind of the accused, when he fails to try to prevent or minimise the
damage which will result from his initial act, although it lies within
his power to do so, is that of being reckless whether property
belonging to another would be damaged.

My Lords, these alternative ways of analysing the legal theory that
justifies [the] decision … provoked academic controversy. Each
theory has distinguished support. Professor J. C. Smith espouses the
‘duty theory’ (see [1982] Crim.L.R.526 at 528); Professor Glanville
Williams … now prefers that of the continuous act (see [1982]
Crim.L.R.773). When applied to cases where a person has
unknowingly done an act which sets in train events that, when he
becomes aware of them, present an obvious risk that property
belonging to another will be damaged, both theories lead to an
identical result; and since what your Lordships are concerned with is
to give guidance to trial judges in their task of summing up to juries,
I would for this purpose adopt the duty theory as being the easier to
explain to a jury; though I would commend the use of the word
‘responsibility,’ rather than ‘duty’ which is more appropriate to civil
than to criminal law, since it suggests an obligation owed to another



person, i.e. the person to whom the endangered property belongs,
whereas a criminal statute defines combinations of conduct and state
of mind which render a person liable to punishment by the state
itself …

[A] suitable direction to the jury would be: that the accused is guilty
of the offence under s.1(1) of the Criminal Damage Act 1971 if,
when he does become aware that the events in question have
happened as a result of his own act, he does not try to prevent or
reduce the risk of damage by his own efforts or if necessary by
sending for help from the fire brigade, and [if he has the appropriate
mens rea at the time of failing to act].”

Appeal dismissed

2–043

Lord Diplock’s reasoning is to be welcomed. We all bear a
responsibility for our actions, even if those actions are
unintentional. They are our actions. Where others are placed in
danger from these actions, they expect us to “do something”.
They would rely on us to provide reasonable assistance, even if
that only amounts to summoning help. Further, “the person who
creates a danger may be more aware than others of the existence
of the danger, and ought not feel a reluctance to intervene that
may be felt by others”.56 Accordingly, we should be under a duty
to act when we become aware of the danger. On this basis, it is
irrelevant whether the defendant’s initial actions involved any
fault. Thus if, as in Fagan v MPC,57 the defendant accidentally
parks his car with a wheel resting on a policeman’s foot, we
would surely be justified in saying that the defendant had
assumed a responsibility (to get off the foot); his initial action
would raise an expectation on the part of the police officer that
he would act. He is under a duty to act.

It is, however, difficult to determine the precise circumstances in
which a duty can be said to arise because of the creation of a
“dangerous situation”. In DPP v Santana-Bermudez,58 the
defendant stated that he had no needles on him and was then
searched by a police officer. The police officer put her fingers in
the defendant’s pocket and was pierced by a hypodermic needle.
On a charge of assault occasioning actual bodily harm it was



stated by the Court of Appeal that the defendant had created a
dangerous situation by having the needles in his pocket and not
telling the police officer they were there. This provided an
evidential basis that he was under a duty and had breached that
duty.

R. V EVANS [2009] 2 CR. APP. R. 10
(COURT OF APPEAL, CRIMINAL
DIVISION)

2–044

The appellant, Gemma Evans, supplied her half-sister, Carly, with
drugs. Carly became very ill. The appellant, knowing this, took
ineffectual steps to care for her. Carly died from heroin poisoning. The
appellant was convicted of manslaughter by gross negligence and
appealed.

LORD JUDGE:

“20 The question in this appeal is not whether the appellant may be
guilty of manslaughter for having been concerned in the supply of
the heroin which caused the deceased’s death. It is whether,
notwithstanding that their relationship lacked the features of familial
duty or responsibility which marked her mother’s relationship with
the deceased, she was under a duty to take reasonable steps for the
safety of the deceased once she appreciated that the heroin she
procured for her was having a potentially fatal impaction her health.

21 When omission or failure to act are in issue two aspects of
manslaughter are engaged … The second arises when the defendant
has created a dangerous situation and when, notwithstanding his
appreciation of the consequent risks, he fails to take any reasonable
preventative steps … [His Lordship then discussed Miller and other
authorities, including the drug supply cases of Khan and Sinclair.]

31 … The duty necessary to found gross negligence manslaughter is
plainly not confined to cases of a familial or professional
relationship between the defendant and the deceased. In our
judgment, … for the purposes of gross negligence manslaughter,
when a person has created or contributed to the creation of a state of
affairs which he knows, or ought reasonably to know, has become



life threatening, a consequent duty on him to act by taking
reasonable steps to save the other’s life will normally arise …

34 The judge … directed the jury that they had heard that the
appellant

‘did perform some acts to assist Carly during the evening of 2nd
May, in particular she and her mother placed Carly in the recovery
position and they took turns to look to see if she was alright.
However, I direct you that as a matter of law there is nothing in
that course of conduct which is capable of amounting to an
acceptance or an assumption by Gemma Evans of responsibility
for Carly so as to give rise to a duty of care. In the present case,
the only matter which in law is capable of giving rise to a duty of
care owed by Gemma Evans to Carly Townsend would be if
Gemma Evans did, on this occasion, as the prosecution allege, act
as an intermediary, giving the drugs to Carly …’

35 In relation to the circumstances in which a duty of care might
arise in this case, these observations must be seen in their context,
which is that the only issue of fact which the jury had to decide was
the supply issue. Unless the jury was sure of this fact, the remaining
undisputed areas of appellant’s involvement … would, on the
judge’s directions, have been insufficient for the purposes of gross
negligence manslaughter. Without her involvement in the supply of
heroin, the jury was directed that there was no duty on the appellant
to act even after she became aware of the serious adverse effect of
the drug taking on Carly. If on the other hand she was so involved,
that fact, taken with the other undisputed facts would, and on our
analysis of the relevant principles did give rise to a duty on the
appellant to act. In law the judge’s directions about the ingredients
of gross negligence manslaughter, as applied to this case, were
correct.

36 We would merely record that the judge’s direction that a duty to
act did not arise from a voluntary assumption of risk by the appellant
may have been appropriate in this case, but it would not be of
universal application where, for example, a voluntary assumption of
risk by the defendant had led the victim, or others, to become
dependent on him to act.”

Appeal dismissed



2–045

When precisely does the duty to act arise in these cases where a
dangerous situation has been created? One view is that it arises
on the initial creation of the dangerous situation. This would
mean that the duty arose in Miller when the fire was accidentally
started59 and in Evans when the drugs were supplied. However,
this view is no longer tenable because, as will be seen later in
this chapter when causation is discussed, the victim’s self-
injection of the drugs breaks the causal chain.60 Accordingly, as
is clear from the dicta above in both Miller and Evans, the duty
only arises when the defendant realises that her acts have created
a dangerous situation. In Miller, Lord Diplock refers to the duty
arising when the defendant “becomes aware that the events in
question have happened as a result of his own act”. This is
echoed in Evans when it is stated that the duty arises “once she
appreciated that the heroin she procured for her was having a
potentially fatal impaction her health”.61 On this basis, if a drug-
supplier sells drugs to a client and then leaves the scene before
the client self-injects, the supplier will not be under any duty to
act. As Rogers points out:

“Professional drug suppliers … now have every incentive not even to
associate with their clients after supplying the drug … So the burden
of the duty of care in Evans will fall more typically upon those close
friends or family members who supply the drug and then stay with the
victim … Any policy based reasoning which accepts that the dealer,
who knowingly supplies potentially lethal drugs for profit, should not
be guilty of any form of manslaughter when a client dies—but which
tolerates the punishment of anyone else who was involved with the
victim—is seriously flawed.”62

In Evans, it was added that the duty arises when the defendant
“knows, or ought reasonably to know” that the state of affairs
has become life-threatening. The italicised words are obiter as
the defendant in Evans was well aware that her sister’s life was
in danger. For many crimes, such as arson in Miller, a defendant
who did not himself appreciate the danger would lack mens rea
and so not be liable in any event. But for crimes that can be
committed negligently or through gross negligence as was the



case in Evans, the italicised words become important. It can be
argued that it would be inappropriate to impose a duty to action a
person who was completely unaware of the fact that she had
created a dangerous situation. The opposing view is that if the
dangers are obvious, the defendant should not escape liability
simply because she did not appreciate that fact. If negligence (or
gross negligence) suffices for the crime, then negligence should
also suffice in determining whether a duty to act has arisen.

(b) Performance of duty
2–046

Assuming that the defendant is under a duty to act, how much
danger, inconvenience or expense must she undergo in order to
fulfil that duty and avoid criminal liability?

UNITED STATES V KNOWLES, 26 FED.
CAS. 801 (NO.15, 540) (N.D. CAL.
1864) (DISTRICT COURT, NORTHERN
DISTRICT CALIFORNIA)

2–047

The defendant was captain of the American ship Charger when a
seaman, Swainson, accidentally fell into the sea and drowned. The
defendant was charged with manslaughter on the ground that death had
been caused by his wilful omission to rescue Swainson when it was his
duty to do so.

FIELD, CIRCUIT JUSTICE (charging jury):

“Now, in the case of a person falling overboard from a ship at sea,
whether a passenger or seaman, when he is not killed by the fall,
there is no question as to the duty of the commander. He is bound,
both by law and by contract, to do everything consistent with the
safety of the ship and of the passengers and crew, necessary to
rescue the person overboard, and for that purpose to stop the vessel,
lower the boats, and throw to him such buoys or other articles which
can be readily obtained, that may serve to support him in the water
until he is reached by the boats and saved. No matter what delay in
the voyage may be occasioned, or what expense to the owners may



be incurred, nothing will excuse the commander for any omission to
take these steps to save the person overboard, provided they can be
taken with a due regard to the safety of the ship and others remaining
on board. Subject to this condition, every person at sea, whether
passenger or seaman, has a right to all reasonable efforts of the
commander of the vessel for his rescue, in case he should by
accident fall or be thrown overboard. Any neglect to make such
efforts would be criminal, and if followed by the loss of the person
overboard, when by them he might have been saved, the commander
would be guilty of manslaughter …

If you are satisfied that the fall was not immediately fatal, the next
inquiry will be whether Swainson could have been saved by any
reasonable efforts of the captain, in the then condition of the sea and
weather. That the wind was high there can be no doubt. The vessel
was going at the time, at the rate of twelve knots an hour; it had
averaged, for several hours, ten knots an hour. A wind capable of
propelling a vessel at that speed would, in a few hours, create a
strong sea. To stop the ship, change its course, go back to the
position where the seaman fell overboard, and lower the boats,
would have required a good deal of time, according to the testimony
of several witnesses. In the meanwhile, the man overboard must
have drifted a good way from the spot where he fell. To these
considerations, you will add the probable shock and consequent
exhaustion which Swainson must have experienced from the fall,
even supposing that he was not immediately killed.

It is not sufficient for you to believe that possibly he might have
been saved. To find the defendant guilty, you must come to the
conclusion that he would, beyond a reasonable doubt, have been
saved if proper efforts to save him had been reasonably made, and
that his death was the consequence of the defendant’s negligence in
this respect. Beside the condition of the weather and sea, you must
also take into consideration the character of the boats attached to the
ship. According to testimony of the mate, they were small and unfit
for a rough sea.”

The jury returned a verdict of acquittal

VEHICLE INSPECTORATE V NUTTALL
[1999] 1 W.L.R. 629 (HOUSE OF



LORDS)
2–048

The defendant, an owner of a coach business, did not examine charts
produced by tachographs installed in his vehicles and was convicted of
permitting his drivers to contravene various requirements of the
Transport Act 1968 s.96(11A).

LORD HOBHOUSE OF WOODBOROUGH:

“This offence of permitting is a crime of omission which arises from
the duty to act and involves the failure to perform that duty. What
actual conduct will amount to the offence of permitting will be a
question of fact depending on the circumstances of the particular
case. For example, an employer whose employees are always, to his
knowledge, back in the yard within the required time need not carry
out the same checks as one whose employees are sent out on longer
journeys which will necessitate the taking of breaks if the
Regulations are not to be infringed. Such an employer must certainly
carry out some checks … The test of reasonableness must be applied
objectively having regard to the relevant circumstances which will
vary from case to case. But it is not a question of the employer doing
what he thinks is reasonable. He must do whatever is involved in
taking the reasonable steps to prevent breaches. It is an objective not
a subjective criterion. If he does not perform his duty, he has
committed the actus reus of the offence …

The employer is under a positive duty to take the steps which an
employer can reasonably take to detect and prevent breaches. He is
not required to do the impossible; but he is not at liberty to omit to
take those reasonable steps.”

2–049

In Hood,63 the defendant delayed three weeks in summoning
medical assistance for his wife who had accidentally fallen and
broken several bones which ultimately led to her death. The fact
that the wife did not want to go to hospital and could herself
have called for assistance did not affect the fact that the husband
had breached his duty—although these factors were relevant to
sentencing.



(c) Distinguishing positive acts from omissions
2–050

The distinction between positive acts and omissions is crucial as
criminal liability will only be imposed for the latter if a duty to
act can be established. However, it is not always clear whether
one is dealing with a positive act or an omission. For example, if
a road worker digs a deep hole in the road and then forgets to
place a cover over it with the result that a child falls in the hole
and is killed, has the death been caused by the positive act of
digging the hole or the omission to cover the hole?

Katz has suggested that the test for distinguishing an act from an
omission should be as follows: “if the defendant did not exist,
would the harmful outcome in question still have occurred in the
way it did?”.64 On this test, the road worker is clearly acting as
their existence is critical to the causing of death. On the other
hand, there is an omission where the stranger fails to rescue the
drowning child because the child would still have died even if
the stranger had not existed. In Environmental Agency v Empress
Car Co (Abertillery) Ltd,65 a company maintained a diesel oil
tank on its premises. An outlet from the tank, governed by a tap,
had no lock. A vandal opened the tap causing pollution to a
river. The House of Lords held that “maintaining a tank of diesel
is doing something” and therefore amounted to a positive act.
This is consistent with Katz’s theory. If the company had not
existed, the pollution would never have occurred.

(d) Omissions and causation
2–051

When a mother fails to rescue her drowning child, how can her
inactivity be said to cause the death of the child? Hogan has
written:

“[T]here is no way you can cause an event by doing nothing … to
prevent it. If grandma’s skirts are ignited by her careless proximity to
the gas oven, the delinquent grandson cannot be said to have killed her
by his failure to dowse her … To say to the child, ‘You have killed
your grandmother’ would simply be untrue.”66



This view cannot be tenable. When we examine causation we
shall see that many actions could potentially be classed as
“causes” of consequences. When the child drowns in the pool
with the mother watching and doing nothing, we could say that
the causes of the child’s death were the following: that the child
was in the park and was taken near the pool, that the child fell in
the pool, that there was sufficient water in the pool for him to
drown, that he could not swim, that his lungs filled with water,
or that his mother did not rescue him when she could easily have
done so. Hart and Honoré, in the leading work on causation,
argue that in selecting a cause from a list such as this, one will
count as causes those things or events that are a deviation from
normal or required behaviour: “when such man-made normal
conditions are established, deviation from them will be regarded
as exceptional and so rank as the cause of harm”.67 In our list
there are two exceptional occurrences: the child fell in the pool
and the mother failed to rescue him. Both are deviations from
what might be expected and can thus be held to be causes of the
death of the child.

ARTHUR LEAVENS, “A CAUSATION
APPROACH TO CRIMINAL OMISSIONS”
(1988) 76 CAL. L. REV. 547, 572–575:

2–052

“[I]t seems at first inappropriate to apply commonsense causation
analysis to an individual’s failure to engage in particular conduct. If
one focuses solely on the circumstances of an omission at the time
directly preceding the harm, the omission often appears not to have
affected the at rest state of affairs. For example, a person sitting in the
park while a nearby flower dies from lack of water is usually not
considered to have caused the plant’s demise, even if a full watercan
sits nearby …

The difficulty in conceptualizing an omission as a causal force is that
omissions do not seem to fit within the parameters of the physical
cause and effect model. In the physical paradigm, there is a direct and
identifiable chain of events through which the actor can readily be seen
as intervening and changing what existed before. In cases of omission,



however, the actor does not physically alter the status quo, but rather
appears simply to permit the preexisting state of affairs to contnue.
Without direct physical involvement in the causal process leading to a
particular result, an omitter seems no more causally responsible for the
result than anyone else …

Such a view of causation is flawed because its inquiry is too limited. It
depends on a definition of the status quo as the existing physical state
of affairs at the precise time of the omission, much as if we took a
picture of the scene at the moment before the omission and then
compared it to a similar picture taken immediately thereafter, searching
for a change in circumstances physically attributable to the omissive
conduct. Our everyday notions of causation, however, are not so
limited because we understand that the status quo encompasses more
than the physical state of affairs at a given time. Indeed, in everyday
usage the status quo is taken to include expected patterns of conduct,
including actions designed to avert certain unwanted results. When, for
example, a driver parks a car on a steep hill, it is normal to set the
parking brake and put the car in gear. If the driver forgets to do so and
the car subsequently rolls down the hill, smashing into another car, we
would say that the failure to park properly was a departure from the
status quo. This failure, not the visibly steep hill or the predicate act of
pulling the car to the curb, was the cause of the collision.

Once we realize that a particular undesirable state of affairs can be
avoided by taking certain precautions, we usually incorporate these
precautions into what we see as the normal or at rest state of affairs. A
failure to engage in the preventive conduct in these cases can thus be
seen as an intervention that disturbs the status quo. When such a failure
to act is a necessary condition (a ‘but for’ cause) of a particular harm,
then that failure fairly can be said to cause that harm. In the above
example, the driver’s failure to park the car in a proper manner caused
the accident as surely as if he had actually driven his car into the other
…

[W]e do expect certain persons to engage in particular types of
preventive conduct as a matter of routine. Because of this expectation,
we perceive any failure of those persons to take prescribed actions as a
departure from normality. While we do not see the bystander’s failure
to water the flower as the cause of its withering away, we take a
different view of such a failure by the park’s gardener. We expect that
the gardener will take reasonable steps to prevent the flower’s demise,



that is, his preventive conduct represents normality. A departure from
that status quo—his failure to water—is thus more than a necessary
condition of the flower’s death: it causes that result every bit as much
as the act of an intruder pulling the plant from its soil.

Of course, society’s expectation of particular preventive conduct could
be described as merely another formulation of ‘duty.’

A ‘duty’ sufficient to support criminal sanctions must be founded on
both an empirically valid expectation that persons in similar
circumstances will act to prevent a harm—the probability aspect of
normality—and also a deeply ingrained common understanding that
society relies on that individual to prevent the harm—the normative
aspect of normality. Thus parents have a ‘duty’ to prevent harm to their
children because empirically, almost all parents act this way, and
normatively, our society would consider it reprehensible if they did
not. It is this combination of deviance—departing from a pattern of
regular performance—and reprehensibility—being blameworthy—that
makes us conclude that failure to act caused the harm.”

2–053

Following this reasoning, it is only those who are under a duty to
act, according to the rules examined above, who can be said to
cause a result through their failure to act. This conclusion has
important implications in the next section where we consider
whether there should be a general duty to act.

(e) A general duty to act?
2–054

It is often asserted that liability for omissions ought not to be
restricted to those cases where there is a legal duty to act, as
currently defined. The person who sees a strange child drowning
in a shallow pool of water and neglects to rescue him when she
could have easily done so with no danger to herself, has killed
that child as surely as if she had held the child’s head under the
water and ought to be punished to the same extent. If one of the
objects of the criminal law and punishment is to stimulate
socially approved conduct then the imposition of criminal
liability in such cases would encourage people to act in
situations such as these.



ANDREW ASHWORTH, “THE SCOPE
OF LIABILITY FOR OMISSIONS” (1989)
105 L.Q.R. 424, 430–432:

2–055

“Individuals tend to place a high value on interpersonal contacts,
relationships, mutual support and the fulfilment of obligations, and a
society which values collective goals and collective goods may
therefore provide a wider range of worthwhile opportunities for
individual development … The counter-argument to the conventional
view is thus that a duty to co-operate with or to assist others should not
be ruled out ab initio by an asocial and falsely restricted view of
individual autonomy …

Individuals need others, or the actions of others, for a wide variety of
tasks which assist each one of us to maximise the pursuit of our
personal goals. A community or society may be regarded as a network
of relationships which support one another by direct and indirect means
…

… It follows that there is a good case for encouraging co-operation at
the minimal level of the duty to assist persons in peril, so long as the
assistance does not endanger the person rendering it …

… The foundation of the argument is that a level of social co-operation
and social responsibility is both good and necessary for the realisation
of individual autonomy … Each member of society is valued
intrinsically, and the value of one citizen’s life is generally greater than
the value of another citizen’s temporary freedom. Thus it is the element
of emergency which heightens the social responsibility in ‘rescue’
cases, and which focusses other people’s vital interests into a
‘deliberative priority,’ and it is immediacy to me that generates my
obligation. The concepts of immediacy and the opportunity of help
(usually because of physical nearness) can thus be used to generate,
and to limit the scope of, the duty of assistance to those in peril.”

SAMUEL FREEMAN, “CRIMINAL
LIABILITY AND THE DUTY TO AID THE



DISTRESSED” (1994) 142 UNIVERSITY
OF PENNSYLVANIA L. REV. 1455,
1489:

2–056

“Given … the significant fact that each of us is about as likely to
benefit from this duty as to be inconvenienced by it, the political
argument for the legalization of a duty to aid the distressed is that it
promotes a common good, namely the safety and security of all
persons in society. Since each person is sufficiently likely to benefit
from this legal duty at some crucial point in their lifetime, it is a
collectively rat onal legal constraint.”

2–057

Feinberg argues that any person in peril becomes one’s
neighbour for the purposes of the moral exhortation “love thy
neighbour” and is therefore owed a duty:

“When it comes to aiding the imperiled, all people who happen to find
themselves in a position to help—all who have by chance wandered
into the vicinity, or ‘portable neighborhood,’ of the imperiled party—
are his ‘neighbours,’ with reciprocal dependencies, expectations,
duties, and claims.”68

GRAHAM HUGHES, “CRIMINAL
OMISSIONS” (1958) 67 YALE L.J. 590,
626, 634:

2–058

“But a view of moral responsibility is surely outmoded which imposes
liability on the father who does not warn his child of the precipice
before him, but not on a stranger who neglects to warn the child … The
law oft en lags a half century or so behind public mores, but the
spectacle cannot be lightly entertained in a field of this importance. The
duty to take active steps to save others, and a liability for homicide in



the absence of such action, could well be based on the defendant’s
clear recognition of the victim’s peril plus his failure to take steps
which might reasonably be taken without risk to himself to warn or
protect the victim …

Conventional criticisms of the imposition of a duty to rescue are
usually based on objections to compelling one man to serve another, to
creating a fear of prosecution which might cause citizens to interfere
officiously in the affairs of others, and to the feasibility of imposing
liability on a crowd of spectators all of whom had knowledge of the
peril but were too selfish to intervene. These objections, however, do
not seem to have much merit. To the first, the reply may be made that
the evil of interfering with individual liberty by compelling assistance
is much outweighed by the good of preserving human life. The second
is a speculation which would be difficult to support. The third point
appears to pose a real difficulty, but it is no different from a situation
which commonly occurs in offenses of commission. In a riot, for
example, it is difficult if not impossible to bring all the participants to
book, but this has never been considered an obstacle to trial and
punishment of those who can be reached. If a crowd of spectators
stands by and watches a child drown in shallow water, nothing seems
objectionable in trying and punishing all who can be tracked down and
cannot show a reasonable excuse. To think that such an example of
selfish group inertia could exist in our society is distressing, but, if it
did, there would be every reason for invoking the criminal law against
it.”

2–059

There are many arguments as to why English law should not
introduce a general duty to act. The central argument relates to
individual liberty and autonomy.69 Our freedom should only be
restricted insofar as it is necessary to prevent persons causing
harm to others. Further:

“the criminal law should recognise an individual’s choices rather than
allowing liability to be governed by chance, and the obligation to
assist someone in peril may be thrust upon a chance passer-by, who
may well prefer not to become involved at all.”70

It is further argued that the imperilled stranger has no right to be



rescued and therefore the defendant is under no duty to rescue.71

These arguments are fortified by the claim that it is basic to our
morality that it is worse to, say, shoot or drown a victim than
merely to look the other way when he Is drowning. As Fletcher
puts it:

“The difference between killing and letting die, between creating a
risk, and tolerating a risk, is one of the principles that sets the
framework for assessing moral responsibility.”72

This point is underlined by Moore: “Drowning [a child] makes
the world a worse place, whereas not preventing its drowning
only fails to improve the world”.73

LEO KATZ, BAD ACTS AND GUILTY
MINDS (1987), P.145:

2–060

“[T]he consequences of an omission are generally less certain than
those of an act. Holding somebody’s head under water is more likely to
kill him than not throwing him a life vest.

But there is a deeper, moral, reason why killing-by-omission offends us
less than killing-by-commission. Compare these two situations. (1)
Bert will die unless Berta gives him one of her kidneys. Berta is ailing
and doesn’t want to risk an operat on. So she lets Bert die. (2) Berta
will die unless Bert gives her his only kidney. She kills Bert and takes
his kidney. In both 1 and 2 Berta brings about Bert’s death to assure
her own survival; in 1 she does it by an omission, in 2 by an act. Why
are we less offended by her conduct in 1 than 2? Because in 1 she
simply holds on to her own kidney, whereas in 2 she appropriates
somebody else’s kidney. We value personal autonomy and Berta’s
conduct in 2 offends against that value, while her conduct in 1 doesn’t.
Our sentiments about every other case of omission can be understood
by analogizing it to these two cases. The person who fails to prevent
harm that would occur even if he didn’t exist simply fails to give away
something he owns. The person who brings about harm that wouldn’t
occur if he didn’t exist takes away something owned by someone else.
Both persons may be callous, but only the latter offends our sense of



personal autonomy.”

2–061

Husak suggests the reason why it is worse to kill than to let die is
because the defendant has more control in the former than in the
latter situation:

“persons generally exercise far less control over what happens as a
result of their omission than as a result of their positive actions.
Control over a consequence is typically exercised by positive
action.”74

English law has endorsed this view that it is worse to kill than to
“let die”. In Airedale NHS Trust v Bland, the House of Lords
ruled that in certain circumstances it was lawful for doctors to let
a patient die but it was illegal actively to bring a patient’s life to
an end:

“So to act is to cross the Rubicon which runs between on the one hand
the care of the living patient and on the other hand euthanasia—
actively causing his death to avoid or to end his suffering. Euthanasia
is not lawful at common law.”75

Additionally, there are many objections of a more practical
nature to any idea of introducing a general duty to act. If a large
crowd watches someone drown, would they all be liable? How
much help need be given? After dragging a drowning person
from the sea, would one be under a duty to provide mouth-to-
mouth resuscitation (irrespective of risk of disease) and then
drive the rescued person to the nearest hospital if necessary?
How much danger would the rescuer be expected to risk? What
if the rescuer’s efforts exacerbated the situation and worsened
the plight of the imperilled person? Might not such a law be
counterproductive in that fear of being forced to intervene might
keep people away from places where they might be called upon
to help?

A final objection to any attempt to introduce a general duty to
act is that it will not usually be possible to establish causation in
situations other than those where at present there is a duty to act.



R. V STONE AND DOBINSON [1977] 1
Q.B. 354 (COURT OF APPEAL,
CRIMINAL DIVISION)

2–062

The facts appear from the judgment of Geoffrey Lane LJ.

GEOFFREY LANE LJ:

“[The two appellants were convicted of manslaughter and now
appeal against conviction. Stone and his housekeeper/mistress,
Dobinson, admitted Stone’s younger sister, Fanny, aged 61, to their
household].

[Fanny] was eccentric in many ways. She was morbidly and
unnecessarily anxious about putting on weight and so denied herself
proper meals. She would take to her room for days …

[T]here can be no doubt that Fanny’s condition over the succeeding
weeks and months must have deteriorated rapidly. By July 1975 she
was, it seems, unable or unwilling to leave her bed and, on July 19,
the next-door neighbour, Mrs Wilson, gallantly volunteered to help
the female appellant to wash Fanny. She states:

‘On July 19 Mrs Dobinson and I went to Fanny’s room in order to
clean her up. When I went into the room there was not a strong smell
until I moved her. Her nightdress was wet and messed with her own
excreta and the dress had to be cut off. I saw her back was sore; I
hadn’t seen anything like that before. I took the bedclothes off the
bed. They were all wet through and messed. And so was the
mattress. I was there for about two hours and Mrs Dobinson helped.
She was raw, her back, shoulders, bottom and down below between
her legs. Mrs Dobinson appeared to me to be upset because Fanny
had never let her attend to her before. I advised Mrs Dobinson to go
to the social services.’

Emily West, the licensee of the local public house, the Crossed
Daggers, gave evidence to the effect that during the whole of the
period, from July 19 onwards, the appellants came to the public
house every night at about 7 pm The appellant Dobinson was
worried and told Emily West that Fanny would not wash, go to the



toilet or eat or drink. As a result Emily West immediately advised
Dobinson to get a doctor and when told that Fanny’s doctor lived at
Doncaster, Emily West suggested getting a local one. It seems that
some efforts were made to get a local doctor, but the neighbour who
volunteered to do the telephoning (the appellants being incapable of
managing the instrument themselves) was unsuccessful.

On August 2, 1975 Fanny was found by Dobinson to be dead in her
bed. The police were called. On arrival they found there was no
ventilation in the bedroom … Under the bed was an empty polythene
bucket. Otherwise there was no food, washing or toilet facilities in
the room. There was excrement on the bed and floor. It was a scene
of dreadful degradation.

The pathologist, Dr Usher, gave evidence that the deceased was
naked, emaciated, weighing five stone and five pounds, her body
ingrained with dirt, lying in a pool of excrement … There was a
tidemark of excreta corresponding with the position in which her
body was lying. At the mortuary, Dr Usher found the deceased’s
body to be ulcerated over the right hip joint and on the underside of
the left knee; in each case the ulceration went down to the bone.
There were maggots in the ulcers … Such ulcers could not have
been produced in less than two or three weeks … Her stomach
contained no food products but a lot of bile stained fluid. She had
not eaten recently. He found no natural disease. The disinclination to
eat was a condition of anorexia nervosa which was not a physical
condition but a condition of the brain or mind. She had been
requiring urgent medical attention for some days or even weeks. He
said:

‘If two weeks prior to my seeing the body she had gone into hospital
there is a distinct possibility that they may have saved her; and three
weeks earlier the chances would have been good. If her condition on
July 19 was no worse than that described by Mrs Wilson, then her
survival would have been probable.’ …

The prosecution alleged that in the circumstances the appellants had
undertaken the duty of caring for Fanny who was incapable of
looking after herself, that they had, with gross negligence, failed in
that duty, that such failure caused her death and they were guilty of
manslaughter …

[Counsel for the appellant] suggests that the situation here is unlike



any reported case. Fanny came to this house as a lodger. Largely, if
not entirely due to her own eccentricity and failure to look after
herself or feed herself properly, she became increasingly infirm and
immobile and eventually unable to look after herself. Is it to be said,
asks [counsel for the appellant] rhetorically, that by the mere fact of
becoming infirm and helpless in these circumstances she casts a duty
on her brother and the appellant Dobinson to take steps to have her
looked after or taken into hospital? The suggestion is that, heartless
though it may seem, this is one of those situations where the
appellants were entitled to do nothing; where no duty was cast upon
them to help, any more than it is cast upon a man to rescue a stranger
from drowning, however easy such a rescue might be.

This court rejects that proposition. Whether Fanny was a lodger or
not she was a blood relation of the appellant Stone; she was
occupying a room in his house; the appellant Dobinson had
undertaken the duty of trying to wash her, of taking such food to her
as she required. There was ample evidence that each appellant was
aware of the poor condition she was in by mid-July. It was not
disputed that no effort was made to summon an ambulance or the
social services or the police despite the entreaties of Mrs Wilson and
Mrs West. A social worker used to visit Cyril. No word was spoken
to him. All these were matters which the jury were entitled to take
into account when considering whether the necessary assumption of
a duty to care for Fanny had been proved.

This was not a situation analogous to the drowning stranger. They
did make efforts to care. They tried to get a doctor; they tried to
discover the previous doctor. The appellant Dobinson helped with
the washing and the provision of food. All these matters were put
before the jury in terms which we find it impossible to fault. The
jury were entitled to find that the duty had been assumed. They were
entitled to conclude that once Fanny became helplessly infirm, as
she had by July 19, the appellants were, in the circumstances,
obliged either to summon help or else to care for Fanny themselves.”

Appeal dismissed

2–063

If there were a general duty to act in English law, would Mrs
Wilson (whose daughter was a nurse) and even Emily West be



charged with manslaughter? If either of them had summoned
medical assistance then Fanny’s life might have been saved.

The answer here must be in the negative. It is possible to hold
that Stone and Dobinson caused Fanny’s death because it was
their deviation from an expected norm that stands out as
exceptional among the candidates for causation. The inactions of
Mrs Wilson and Emily West do not stand out as wholly
exceptional. Fanny was dependent and reasonably relied upon
Stone and Dobinson. It is this reliance that generates a duty on
their part to take care of her. It is the breach of this duty that
stands out as a “deviation” and thus a cause. On the other hand,
Fanny did not rely on Mrs Wilson or Emily West any more than
she would have relied on a passing milkman who happened to
become aware of her situation. This lack of reliance means that
Mrs Wilson and Emily West will not be held to have assumed a
responsibility towards Fanny under the present law. Their failure
to act will not stand out as exceptional or a deviation from the
norm. They did not cause her death.

Does this thesis, which would be fatal to any argument in favour
of a general duty to act, apply in all cases? It will be recalled that
Leavens, in an earlier extract,76 used the example of a person
sitting on a park bench watching a flower die from lack of water
even though a full water can was nearby. We would not say that
that person caused the death of the flower. As she was under no
duty to water the flower, her failure to act was unexceptional.
But we would say that the park’s gardener caused the death of
the flower if he failed to water it. Because of his duty (by
contract), his failure becomes significant; it represents a marked
alteration of the status quo and can count as a cause.

What of the mother and the stranger who fail to rescue the child
from the shallow pool of water? It has been argued that there is
no difficulty in establishing a causal link in both these cases.77 In
one sense, the actions of both did cause the death of the child:
but for their failures to act, the child would have survived. But,
again, it is the mother’s failure that stands out as the more
significant cause of death. Like the appellants in Stone and
Dobinson the mother has a special responsibility to the child. It
is the failure to exercise this responsibility that is “exceptional”
or a significant “deviation” from the expected and thus the



substantial cause of the death. It is the existence of this duty that
converts a mere cause into a legally sufficient cause. The
stranger has no special responsibility towards the child and,
therefore, while his omission might be morally deplorable, it is
not “exceptional” in the same sense as when the mother fails to
save her own child.

2–064

Another way of expressing this is that a cause alters the status
quo. The status quo is something that exists, “including expected
patterns of conduct”,78 whether we are there or not. A mother has
a special relationship towards her drowning child. That
relationship becomes part of the status quo. Her failure to act
alters the status quo and is thus a cause of the result. The
stranger’s failure to act has no impaction the status quo. Events
simply take their normal (but tragic) course; the stranger’s acts
do not count as a legal cause of the consequence.

Thus, to summarise, it would be pointless to impose a general
duty to act as the only people who could be held responsible in
terms of causation would be those who owed duties to their
victims under one of the recognised heads. It is only because of
the special relationship, the assumption of duty, etc. that
causation is established. Without this pre-existing duty the
causative link between the inactivity and the ensuring
consequence would be too remote.79

In discussing whether there ought to be a general duty to act we
have, until now, assumed that the purpose of such a general duty
is that a breach thereof constitutes the requisite “act” for the
purposes of some ulterior offence—for example, a failure to
rescue becomes the requisite act for the purposes of a homicide
offence. It is, however, not necessary to go as far as this. The
law could still issue its moral directive that people must render
assistance to others, but avoid all problems of causation and
mens rea, by the creation of separate offences imposing limited
and complete liability for a failure to act. A failure to act would
render one liable for this separate offence. In the US, the state of
Vermont has such a provision.

12 VT. STAT. ANN. S.519.



(EMERGENCY MEDICAL CARE):
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“(a) A person who knows that another is exposed to grave physical
harm shall, to the extent that the same can be rendered without danger
or peril to himself or without interference with important duties owed
to others, give reasonable assistance to the exposed person unless that
assistance or care is being provided by others.

(b) A person who provides reasonable assistance in compliance with
subsection (a) of this section shall not be liable in civil damages unless
his acts constitute gross negligence or unless he will receive or expects
to receive remuneration. Nothing contained in this subsection shall
alter existing law with respect to tort liability of a practitioner of the
healing arts for acts committed in the ordinary course of his practice.

(c) A person who wilfully violates subsection (a) of this section shall
be fined not more than $100.00.”80
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If such a provision were part of English law then defendants
such as Stone and Dobinson could have been charged with this
offence instead of manslaughter. Some might argue that this
would have been preferable: in moral terms one can condemn
Stone and Dobinson for neglecting Fanny; but can we really
condemn them morally for killing Fanny?81 Of course, if such a
provision were introduced in England, without more, Stone and
Dobinson would have been guilty of both this offence and
manslaughter, their duty to act being now statutory in addition to
the other grounds giving rise to their duty. It would need to be
made clear whether such a new provision was replacing the
possibility of any criminal liability for an ulterior offence or not.
Where there is a duty under one of the already established heads,
there is a strong case for continuing to impose criminal liability
for the ulterior offence. The mother who watches her young
child drown in the shallow pool ought arguably to be liable for
manslaughter (at least) and not merely liable for a lesser offence
of failing to act. This would, of course, leave unresolved the
problem of whether defendants like Stone and Dobinson should
simply be charged with the new statutory offence or whether



they should be charged with manslaughter on the basis that they
have breached one of the existing categories of duty. Similar
questions are raised in relation to recent proposals to create an
offence of failing to report suspected child abuse, applicable to
professionals.82 If a teacher suspected that one of her pupils was
being abused at home, and failed to report her suspicions to the
authorities, would she then be liable for manslaughter if that
child subsequently died as a result of such abuse?

R. A. DUFF, ANSWERING FOR CRIME:
RESPONSIBILITY AND LIABILITY IN
THE CRIMINAL LAW (2007), P.113:
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“When the law does criminalise failures to prevent harm, it should
normally distinguish them from active harm-doings, as distinct and
lesser offences: it can do this either by criminalising only the failure to
act, without assigning criminal responsibility for the actual harm, or by
distinguishing omissive from active responsibility for the harm.”
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One offence which ignores Duff’s suggestion is that of causing
or allowing the death of a child or vulnerable adult in one’s
household.83 This offence, discussed in Ch.8, can be committed
either through a positive act, or through an omission, but in
either case the penalty is a maximum of 14 years’ imprisonment.
Ashworth suggests that many people may be unaware of the
existence of this offence and of the duty that arises, leading to
rule-of-law concerns.84 If the law is to be effective in enforcing
moral duties that arise, the existence of such offences needs to be
effectively communicated to members of the public. That
becomes a particular issue where the legislature chooses to
create a large number of offences criminalising omissions.
Ashworth reports that 42 (26%) of the offences created by
primary legislation in 2005 are offences of omission.85

(f) Punishment of omissions
2–069



Under English law, once liability for an offence has been
established, one is liable to any punishment up to the maximum,
regardless of whether one’s “act” consisted of positive action or
an omission to act. This approach can be defended: the harm is
the same in both cases and sometimes it is difficult to distinguish
between acts of commission and omissions to act.

On the other hand, it can be argued that omissions ought on
principle to be punished less severely than positive acts and that
this lesser level of punishment should be clearly articulated. One
of the views considered earlier was that it was worse to “kill”
than to “let die”. If this were accepted, it should be reflected at
the punishment level. In Hood a sentence for gross negligence
manslaughter was reduced on the ground, inter alia, that the
offence was one of “pure omission”.86 Adopting such an
approach could have the advantage of encouraging the courts to
be less inflexible in their attitude towards the imposition of
criminal liability based on omissions.

2. Legally relevant circumstances
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It was seen earlier in this chapter that the traditional definition of
an actus reus involves: (1) an act (2) committed in legally
relevant circumstances, (3) that (for result crimes) causes the
prohibited consequence. An example is the crime of causing
death by dangerous driving which requires that the defendant
caused the death by dangerously driving a mechanically
propelled vehicle on a road or other public place. The act of
dangerous driving must be committed in the legally relevant
circumstance that it was on a road or other public place and it
must have caused death.

For most crimes it is not important whether an element of an
offence is classified as being part of the act or as a legally
relevant circumstance or as a consequence. For example, in the
above offence it makes no difference whether the requisite act is
“driving a mechanically propelled vehicle” or whether the act is
driving a vehicle in the legally relevant circumstance of it being
mechanically propelled. However, for some crimes a different
mens rea is required for different elements of the actus reus and



for these crimes it is important to be able to distinguish between
acts, circumstances and consequences. For example, the crime of
attempting to commit the Criminal Damage Act 1971 s.1(2)
requires the defendant to attempt to commit criminal damage
being reckless as to whether life would be endangered. As will
be seen in Ch.5, for attempted crime the defendant must intend
the consequence but can be reckless as to surrounding
circumstances. Whether the offence element of “whether the life
of another would be thereby endangered” is a legally relevant
circumstance or a consequence becomes a critical issue.87

3. Causation

(i) Introduction

COMMONWEALTH V WELANSKY 316
MASS. 383, 55 N.E. 2D 902 (1944)
(SUPREME JUDICIAL COURT OF
MASSACHUSETTS):
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On the evening of 28 November 1942 a fire broke out at the New
Cocoanut Grove, a nightclub in Boston. The fire quickly spread
throughout the crowded premises. Panic resulted and nearly 500 people
died of burns, smoke inhalation, or injuries suffered in the attempt to
escape. Who caused the death of these people?88 There were several
candidates for blame:

1. The waiter, Stanley Tomaszewski

A prankster had turned off a light bulb set in a decorative palm tree.
A bartender ordered Stanley, a 16 year old boy, to light the bulb. He
got a stool, lit a match in order to see the bulb and turned the bulb in
its socket. The flame of his match ignited the artificial palm tree
which in turn speedily ignited a low cloth ceiling near it. Did Stanley
cause the death of the 500 victims? Initially he was blamed by the
local press, but as other “scapegoats” were found, he was exonerated
from blame and treated with ‘near adulation’ and started receiving
‘fan letters.’ But for the next 28 years Stanley received abusive



telephone calls in the middle of the night and his life was threatened
“hundreds of times by people who blame me for the fire”.89

2. The prankster

The prankster who turned off the light bulb was also blamed initially
in the press, but as his identity was never discovered, his
condemnation was shortlived. Can he be said to have caused the
death of the victims?

3. Public officials

The week before, the Fire Departiment had inspected the Cocoanut
Grove and approved it as safe, despite the fact that there was a lack
of adequate fire-exits and that highly inflammable materials were
used throughout the nightclub and, in particular, in the decorative
palm tree and in the low cloth ceiling. Did the particular fire
inspector cause the deaths?

The local press also blamed other public officials. They condemned
the Fire Commissioner on the basis that he was responsible for his
subordinate’s performance of duty. They castigated a Captain in the
Police Departiment who was inside the club at the time of the fire on
inspection duties for not enforcing the law against over-crowding.
Even the mayor was blamed for appointing such “negligent” and
“lax” heads of departiments and because he had taken no action to
adopt a new building code that had been in the hands of the City
Council for the previous four years. Did any of these public officials
cause the deaths?

4. The owners

The nightclub was owned and run by Barnett Welansky. In
decorating and equipping the club he had used defective wiring and
installed the inflammable decorations. There were insufficient exit
doors and some of these doors were kept locked. At the time of the
fire Barnett Welansky was confined in hospital with a serious illness
—his brother James Welansky and an employee, Jacob Goldfine,
‘assumed some of [his] duties at the night club, but made no change
in methods.’90 To what extent can it be said that the death of the
victims was caused by Barnett Welansky or by his two delegates?

The result

Barnett Welansky and his two delegates were charged with



manslaughter. The two delegates were acquitted by the jury, but
Barnett Welansky was convicted of manslaughter and sentenced to a
term of imprisonment of not less than twelve years and not more than
15 years. Welansky’s appeal was dismissed. Thus both the trial court
and the Supreme Judicial Court of Massachusetts clearly found that
Barnett Welansky caused the death of the victims of the fire. After
serving three years of his sentence, Welansky, who was suffering from
terminal cancer and was not expected to live for more than another
year, was granted a full and complete pardon by the Governor of
Massachusetts.

It is interesting to contrast the views expressed in two of the many
letters addressed to the Governor prior to his granting a pardon.

(i) “If Welansky was guilty of manslaughter in connection
with the terrible deaths resulting from the Cocoanut
Grove fire, then it was a technical guilt and nothing more.
Certainly, in those circumstances, the sentence that was
imposed upon him by the court was much too severe … It
may well be true that in appropriate cases, such as
criminals whom the public would have a right to fear if
they were released, that the criminal’s health should not
be taken into consideration, but in this particular case
where there was no intention to do harm in the first place,
but through a succession of misfortunes a man has been
found guilty of manslaughter only from a technical point
of view and not otherwise, [he is deserving of a
pardon.]”91

(ii) “I vehemently oppose any pardon for Barnett Welansky
whose criminal reconstruction of the Cocoanut Grove
building sacrificed 492 human beings. I am a close
relative of one of the victims. This horrible holocaust was
a civic disgrace. It would become even more unspeakable
were this man to be freed. In his petition for premature
freedom, Welansky claims illness—says he wants to
spend the rest of his days with his family. I recall 492
persons (one in particular) who wanted to live out their
lives with their families. They are dead. He also
disclaims guilt because he was at home the night of the
fire.
Guiltless? He accepted guilt when he criminally flouted



the building laws in callously renovating his nightclub
and did not have the work done according to the plans
which he had had okayed.
He evaded the law when he employed a young fellow to
do some electrical wiring and knew that his worker did
not have the proper license to do this work. Has it been
absolutely proven that faulty wiring did not cause this
fire? Although he was not present he knew that his
illegally reconstructed club was open for public
attendance the night of the fire.
Governor Tobin, consider the fact of locked exits in a
place of public patronage. Hundreds died because a
locked exit barred their way to the street’s safety. These
facts are on public record. They also are hideous facts
burning deeply into the hearts of hundreds of heartbroken
families.”92

H. VELTFORD AND G. LEE, “THE
COCOANUT GROVE FIRE: A STUDY IN
SCAPEGOATING” (NO.2 CLINICAL
SUPP; 1943) JOURNAL OF ABNORMAL
AND SOCIAL PSYCHOLOGY XXXVIII,
138:
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“The people [of Boston] felt some person or persons must be held
responsible; attaching responsibility to mere laws or to the panic
provided neither sufficient outlet for their emotions nor opportunity for
punishment …

Significantly, newspapers and public alike overlooked the fact that the
panic created by the fire must have been largely responsible for the
great loss of life. In spite of statements by officials immediately after
the fire, the people were not ready to accept the fact that ‘the Boston
tragedy was due in part to a psychological collapse.’ To the extent that
they ignored this fact, the blame that the newspapers and public placed
on various persons involved in the fire was disproportionate to their



responsibility.”

SALLY LLOYD-BOSTOCK, “THE
ORDINARY MAN, AND THE
PSYCHOLOGY OF ATTRIBUTING
CAUSES AND RESPONSIBILITY” (1979)
42 M.L.R. 143, 155–156:
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“Walster (‘Assignment of Responsibility for an Accident’ (1963) 3, 1
Journal of Personality and Social Psychology, 73–79) … found that
people attributed more responsibility for an accident (in which a car
parked unbraked ran down a hill) as the severity of the consequence
increased. She formulated a version of what has become known as ‘the
defensive attribution hypothesis’. Chance happenings over which the
individual has no control (and, hence, no responsibility) are
threatening. Therefore, when faced with an accident with serious
consequences, an individual will seek to attribute responsibility to
somebody in order to protect himself from acknowledging that the
accident could happen to anyone, including himself. The need to
protect himself in this way will increase with increasing severity of
outcome …

Often more than one kind of responsibility may be attributed in relation
to the same event. For example, a Sunday Times article (13 April 1977)
after describing at some length the circumstances surrounding the
collision between two jumbo jets at Santa Cruz airport in Tenerife,
concluded by attributing responsibility—‘Blame for the world’s worst
aviation tragedy will no doubt be apportioned in time. One name will
certainly not feature in any official inquest however: Antonio Cubillo.
It is he who, no matter how indirectly, must shoulder responsibility for
what happened at Santa Cruz.’ (Cubillo was leader of the movement
which claimed responsibility for a bomb at Las Palmas airport. As a
result of the bomb, aircraft, including those in the accident, were
diverted to Santa Cruz, overloading the airport.) This illustrates a
number of interesting things about reactions to disasters and attributing
responsibility for them in newspapers. The writers recognise that it will
differ from other attributions, and that Antonio Cubillo’s causal



contribution will in other contexts be insufficient grounds. It is a non-
legal attribution of responsibility, but even if nobody quarrelled with it
in this context, it is clearly not the everyday answer to the question
‘who is responsible for the crash?’, nor does it exemplify the common-
sense principles on which questions about remoteness of causes, etc.
are decided.

The fact that everyday judgments are related to everyday purposes and
consequences must be a major limitation on the usefulness of
comparisons between legal and ordinary common-sense notions of
cause and fault.”

(ii) Approaches to causation
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In cases such as the Cocoanut Grove fire, how does the law
determine which of several candidates actually caused the result?
How far does the chain of causation extend? Welansky did not
start the fire. Why was he liable for the resultant deaths? If the
waiter had deliberately started the fire, would Welansky still
have been liable or would the chain of causation have then been
broken? While attempts have been made to discover a
metaphysical rationale for the law’s rules on causation,93 the
more usual approach is that legal doctrines are shaped by other
considerations and do not map metaphysical causal reality.94

What are these other considerations?

There are three approaches that can be adopted in relation to the
problem of causation.

(a) “Policy” approach
2–075

There are no underlying general principles of causation. Judges
simply resort to considerations of “policy” to determine whether
a particular defendant caused the specified harm.

H. L. A. HART AND TONY HONORÉ,
CAUSATION IN THE LAW, 2ND EDN
(1985), PP.103–104:
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“For writers of the first school ‘policy’ is just a name for an immense
variety of considerations which do weigh and should weigh with courts
considering the question of the existence or extent of responsibility. No
exhaustive enumeration can be given of such factors and no general
principles can be laid down as to how a balance should be struck
between them. Policy, on this interpretation, is atomized: the courts
must focus attention on the precise way in which harm has eventuated
in a particular case, and then ask and answer, in a more or less intuitive
fashion, whether or not on these particular facts a defendant should be
held responsible. The court’s function is to pass judgments acceptable
to society for their time and place on these matters, and general policies
can never take the place of judgment. Edgerton says:

‘It neither is nor should be possible to extract rules which cover the
subject (of legal cause) and are definite enough to solve cases …
The solution … depends upon a balancing of considerations which
tend to show that it is or is not reasonable or just to treat the act as
the cause of the harm … these considerations are indefinite in
number and in value and incommensurable’ (Legal Cause, (1924)
U.Pa.L.R. 211).”

2–077

Norrie argues that any “principles” that might exist require
“constant supplementation by policy considerations to reach
decisions in individual cases” because causation can only be
explained by taking into account the social context within which
people act.95

In holding that Welansky caused the death of the victims of the
Cocoanut Grove fire, were the judges (and jury) simply giving
effect to their conceptions of justice, expediency or “policy”? In
deciding who to prosecute, are prosecutors to be guided by the
same considerations of “policy”? Is such an ad hoc approach
acceptable? It must be remembered that, apart from crimes of
strict liability, criminal liability does not necessarily follow from
a finding that causation is established. Some mens rea or
culpability must also be found to exist. If policy considerations
are to affect legal decisions, should they not be reserved for the
mens rea assessment, or is it unrealistic to divorce policy



considerations from any one aspect of a crime?

(b) Mens rea approach
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There are two strands to the argument here. The first is that
causation will generally be established if the defendant has mens
rea. It is often stated (for example, in the Hart and Honoré
extract below) that an intended consequence can never be too
remote. Because recklessness (or gross negligence) could be
attributed to Welansky, causation could be established. The
alternative analysis (theoretically quite different, but similar in
effect) is that because of the doctrine of mens rea and the test of
responsibility, principles of causation are unnecessary in the
criminal law. Any factual cause can be held to be the legal cause
because actual liability will be limited to those who have mens
rea:

“Under the modern conception of mens rea no hardship can result
from any finely drawn investigation of causes, since the more remote
the cause the greater the difficulty of proving that the accused person
intended or realised what the effect of it would be.”96

In Welansky, the prankster’s action of switching off the light
bulb was a cause of the fire and subsequent deaths, but as mens
rea could never be attributed to him, there was no point in
prosecuting him. On the other hand, because Welansky was
blameworthy he was prosecuted and convicted. Under these
views all the “real work” is done by the doctrine of mens rea.
Either the rules on causation are shaped by the existence of mens
rea, or, alternatively, no rules on causation are necessary. All
that is needed, in either case, is a simple proposition that the
defendant’s act must have been a cause in the sense that without
it the ultimate harm would not have occurred (known as the sine
qua non rule or “but for” causation: but for the prankster turning
off the bulb, the fire would never have started and the patrons
would not have died).

2–079

There are problems with these approaches. How can they be



adopted when dealing with crimes of strict liability? Clearly, the
first view that causation is only established if there is a
“blameable” cause97 is problematic. Particularly when dealing
with strict liability offences, the courts have tended to emphasise
that whether causation is established is a question of fact and not
law.98 It has been argued that this amounts to an invitation to
juries and magistrates only to find causation established if the
defendant was blameworthy:

“By delegating the question of causation to the finders of fact, the
courts are able to avoid the rigours of strict liability. The device allows
both courts and Parliament to bury their heads in the sand, and to
avoid any reassessment of the role of strict liability in criminal law.
The courts undermine the rigidity of the strict liability rules by
allowing juries to introduce a judgmental or culpability element into
their decision-making on causation.”99

However, in Environment Agency v Empress Car Co
(Abertillery) Ltd100 it was expressly stated that causation may be
established even though the defendant did not intend the harm
and was not even negligent; any other approach would defeat the
object of strict liability legislation. Under the second view,
causation would be established on a simple “but for” basis in all
cases regardless of how far removed the act was from the result.
Such an approach would be unacceptable and does not represent
the law. While it is arguable that causation is more easily
established in cases of strict liability, it is nevertheless clear that
legal rules of causation do exist. As stated in Environment
Agency v Empress Car Co (Abertillery) Ltd: “while liability is
strict … it is not an absolute liability in the sense that all that has
to be shown is that the polluting matter escaped from the
defendant’s land”.101 In Alphacell v Woodward102 it was
indicated that causation depended on a “proper attribution of
responsibility”. While “responsibility” in this context should not
be confused with culpability, it is clear that more than “but for”
causation needs to be established. This was most recently
confirmed by the Supreme Court in the case of Hughes,103

extracted below.

Even in cases where mens rea is established, there are problems



with these approaches to causation.104 The result would be that
Welansky, because he had mens rea (as defined in that case),
would still have been liable even if the waiter, Stanley, had
deliberately started the fire with the intention of killing everyone
in the nightclub. Would such a result be acceptable? If these
views are correct, is it right that all liability should turn on such
a nebulous and elusive concept as mens rea? It might well be
thought better to clarify and strengthen the rules on causation
which could lead to a diminution of the importance of the
doctrine of mens rea.

(c) Hart and Honoré’s quest for general principles
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Not satisfied with the above approaches, attempts have been
made to formulate general principles of causation that could be
applicable in all cases. Hart and Honoré provide the most
influential such attempt, derived from our common sense notions
of causation.

Events do not have single “causes”, but only occur when there is
a combination of a complex set of conditions. We might identify
the dropping of a lighted cigarette in a waste-paper basket as the
cause of a fire but in reality this leads to a fire only if certain
other conditions are satisfied: there must be oxygen in the air,
there must be combustible material in the waste-paper basket,
and so on. Each of these conditions is equally necessary if a fire
is to be started. How are we to select one of this complex set of
conditions as the cause?

H. L. A. HART AND TONY HONORÉ,
CAUSATION IN THE LAW, 2ND EDN
(1985), PP.29, 33–34, 42, 77–80, 326,
340–341:
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“Human action in the simple cases, where we produce some desired
effect by the manipulation of an object in our environment, is an
interference in the natural course of events which makes a difference in



the way these develop … Common experience teaches us that, left to
themselves, the things we manipulate, since they have a ‘nature’ or
characteristic way of behaving, would persist in states or exhibit
changes different from those which we have learnt to bring about in
them by our manipulation. The notion that a cause is essentially
something which interferes with or intervenes in the course of events
which would normally take place, is central to our commonsense
concept of cause …

[I]n distinguishing between causes and conditions two contrasts are of
prime importance. These are the contrasts between what is abnormal
and what is normal in relation to any given thing or subject-matter, and
between a free deliberate human action and all other conditions …

(a) Abnormal and normal conditions

… In the case of a building destroyed by fire ‘mere conditions’ will be
factors such as the oxygen in the air, the presence of combustible
material or the dryness of the building … These factors are, of course,
just those which are present alike both in the case where such accidents
occur and in the normal cases where they do not; and it is this
consideration that leads us to reject them as the cause of the accident,
even though it is true that without them the accident would not have
occurred … such factors do not ‘make the difference’ between disaster
and normal functioning, as … the dropping of a lighted cigarette [does]
…

(b) Voluntary action

… [A] voluntary human action intended to bring about what in fact
happens, and in the manner in which it happens, has a special place in
causal inquiries; not so much because this, if present among a set of
conditions required for the production of the effect, is often treated as
the cause (though this is true), but because, when the question is how
far back a cause shall be traced through a number of intervening
causes, such a voluntary action very often is regarded both as a limit
and also as still the cause even though other later abnormal occurrences
are recognized as causes …

[However in certain cases even when an actor intends to achieve a
result (and that result occurs), the chain of causation between the
actor’s conduct and the result might be broken.]

Tracing consequences



… A hits B who falls to the ground stunned and bruised by the blow; at
that moment a tree crashes to the ground and kills B. A has certainly
caused B’s bruises but not his death …

The connexion between A’s action and B’s death … would naturally be
described in the language of coincidence. ‘It was a coincidence: it just
happened that, at the very moment when A knocked B down, a tree
crashed at the very place where he fell and killed him.’ … We speak of
a coincidence whenever the conjunction of two or more events in
certain spatial still (1) is very unlikely by ordinary standards and (2) is
for some reason significant or important, provided (3) that they occur
without human contrivance and (4) are independent of each other …

In the present case the fall of the tree just as B was struck down within
its range satisfies the four criteria for a coincidence which we have
enumerated. First, though neither event was of a very rare or
exceptional kind, their conjunction would be rated very unlikely judged
by the standards of ordinary experience. Secondly, this conjunction
was causally significant for it was a necessary part of the process
terminating in B’s death. Thirdly, this conjunction was not consciously
designed by A; had he known of the impending fall of the tree and hit
B with the intention that he should fall within its range B’s death would
not have been the result of any coincidence. A would certainly have
caused it. The common-sense principle that a contrived conjunction
cannot be a coincidence is the element of truth in the legal maxim (too
broadly stated even for legal purposes) that an intended consequence
cannot be too ‘remote’. Fourthly, each member of the conjunction in
this case was independent of the other; whereas if B had fallen against
the tree with an impact sufficient to bring it down on him, this
sequence of physical events, though freakish in its way, would not be a
coincidence and in most contexts of ordinary life, as in the law, the
course of events would be summarized by saying that in this case,
unlike that of the coincidence, A’s act was the cause of B’s death, since
each stage is the effect of the preceding stage. Thus, the blow forced
the victim against the tree, the effect of this was to make the tree fall
and the fall of the tree killed the victim.

One further criterion in addition to these four must be satisfied if a
conjunction of events is to rank as a coincidence and as a limit when
the consequences of the action are traced … An abnormal condition
existing at the time of a human intervention is distinguished both by
ordinary thought and, with a striking consistency, by most legal



systems from an abnormal event or conjunction of events subsequent to
that intervention; the former, unlike the latter, are not ranked as
coincidences or ‘extraneous’ causes when the consequences of the
intervention come to be traced. Thus A innocently gives B a tap over
the head of a normally quite harmless character, but because B is then
suffering from some rare disease the tap has, as we say, ‘fatal results’.
In this case A has caused B’s death though unintentionally. The scope
of the principle which thus distinguishes contemporaneous abnormal
conditions from subsequent events is unclear; but at least where a
human being initiates some physical change in a thing, animal, or
person, abnormal physical states of the object affected, existing at the
time, are ranked as part of the circumstances in which the cause
‘operates’. In the familiar controlling imagery these are part of ‘the
stage already set’ before the ‘intervention’.

… Just how unlikely must a conjunction be to rank as a coincidence,
and in the light of what knowledge is likelihood to be assessed? The
only answer is: ‘very unlikely in the light of the knowledge available to
ordinary men.’

… [S]o in criminal law courts have often limited responsibility by
appealing to the causal distinctions embedded in ordinary thought, with
their emphasis on voluntary interventions and abnormal or coincidental
events as factors negativing responsibility.

Voluntary conduct

The free, deliberate, and informed intervention of a second person, not
acting in concert with the first, and intending to bring about the harm
which in fact occurs or recklessly courting it, is normally held to
relieve the first actor of criminal responsibility. One must distinguish,
however, the situation where the first actor’s conduct was sufficient in
the existing circumstances to bring about the harm (… the case for
holding the first actor responsible despite the voluntary intervention of
the second is naturally much stronger) … from that where it was not
sufficient without the intervention of the second actor (… here most
decisions relieve the first actor of responsibility) …

Abnormality

The basic principle here is that a physical state or event, even if
subsequent to the act of the defendant, does not negative causal
connection if it is normal or usual in the context. In criminal as in civil



law a conjunction of events amounting to a coincidence is held to
negative causal connection.”
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A central problem with this analysis is that everything depends
on one’s definition of “normal”, “abnormal” and “voluntary”. As
Norrie says:

“Thus, individuals are held to be causes until something abnormal
intervenes, but what is abnormal depends upon social perception, and
therefore upon a socio-political label being stuck upon it. Similarly,
causation stretches as far as the new voluntary act of a third party, but
what is meant by voluntary can be as narrow or as broad as one likes,
depending upon how much one is prepared to recognise the social
character of the lives of individuals.”105

(iii) The law’s response
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In order to establish causation for the purposes of criminal
liability it is necessary that there be both factual and legal
causation. Most of the cases have concerned homicide and
offences against the person and so discussion here will be
primarily (but not exclusively) limited to these areas. The
problems of causation in relation to omissions and participation
in crime are discussed when dealing with those topics.

(a) Factual causation
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The defendant’s actions must be a sine qua non (or “but for”
cause) of the result. “But for” the defendant striking the victim,
she would not have died. In White,106 the defendant put cyanide
in his mother’s drink with intent to kill her. She had a heart
attack and died before she had drunk any of the poisoned
mixture. The defendant had not caused her death. His actions
were not even a “but for” cause of her death.

(b) Legal causation
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We have seen, however, that there may be a wide range of “but
for” causers. For example, in Welansky, the waiter, the prankster
and Welansky all satisfied this test. The law, in selecting those
who are causally responsible, insists that the defendant’s actions
be the “operative”,107 “substantial”,108 “beyond the de minimus
range”,109 or “proximate”,110 cause of the prohibited
consequence; they must “contribute significantly” to the
result.111 The problem with these terms is their elasticity. They
can be made as broad or narrow as one likes and essentially take
one no further in the quest for principles of causation.

The creation of a new statutory homicide offence of causing
death by driving whilst unlicensed, disqualified or uninsured112

has highlighted the need for legal causation to be established,
and confirmed that factual “but for” causation is insufficient on
its own to establish liability. The offence is a constructive crime,
and has been described as “a rare example of double strict
liability”113 in that to be liable no mens rea is needed to be
proved either in relation to the underlying offence of driving
without a licence or insurance, nor in relation to the causing of
death. In the case of Williams,114 the Court of Appeal held that
no blameworthy driving was required to be proved; it was
enough that the defendant was driving without insurance and had
been involved in a fatal collision. The result of this decision was
that the Court of Appeal interpreted Parliament’s intention to be
that any sine qua non (“but for”) connection between the
defendant’s illicit driving and the deceased’s death would suffice
as a legally sufficient cause of the death,115 and that criminal
liability could arise in situations where the defendant would not
be found liable for the death under civil law. It was not long
before this interpretation of the law was put to the test in front of
the Supreme Court.

R. V HUGHES [2014] 1 CR. APP. R. 6
(SUPREME COURT):
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The defendant, who did not have a full driving licence and was



uninsured, was driving his camper van in a faultless manner when he
collided with a car coming in the opposite direction which had veered
onto the wrong side of the road. The driver of the car, who had taken a
significant quantity of heroin, was over-tired, and had been driving
erratically for some time, died from his injuries. The defendant was
charged with two counts of causing the death of another person by
driving a motor vehicle on a road while uninsured and otherwise than
in accordance with a licence, contrary to the Road Traffic Act
1988s.3ZB. At trial, the Crown accepted that there was nothing that the
defendant could have done to avoid the collision. On a preliminary
point, the judge ruled that the defendant had not committed either
offence because he had not caused the death of the car driver.
However, the Court of Appeal allowed the Crown’s appeal, holding
that it was not an element of the offence that the defendant’s driving
had to exhibit any fault contributing to the accident and that it was
enough that the defendant was uninsured, or without a full licence, and
that his vehicle had been involved in the fatal collision and that,
therefore, the trial should resume. The defendant appealed.

LORD HUGHES and LORD TOULSON:

“23 The law has frequently to confront the distinction between ‘cause’
in the sense of a sine qua non without which the consequence would
not have occurred, and ‘cause’ in the sense of something which was a
legally effective cause of that consequence. The former, which is often
conveniently referred to as a ‘but for’ event, is not necessarily enough
to be a legally effective cause. If it were, the woman who asked her
neighbour to go to the station in his car to collect her husband would be
held to have caused her husband’s death if he perished in a fatal road
accident on the way home. In the case law there is a well recognised
distinction between conduct which sets the stage for an occurrence and
conduct which on a common sense view is regarded as instrumental in
bringing about the occurrence. There is a helpful review of this topic in
the judgment of Glidewell LJ in Galoo Ltd v Bright Grahame Murray
[1994] 1 W.L.R. 1360. Amongst a number of English and
Commonwealth cases of high authority, he cited, at 1373–1374, the
judgment of the High Court of Australia in March v E & MH Stramare
Pty Ltd (1991) 171 C.L.R. 506 at 515, in which Mason CJ emphasised
that it is wrong to place too much weight on the ‘but for’ test to the
exclusion of the ‘common sense’ approach which the common law has
always favoured, and that ultimately the common law approach is not



susceptible to a formula.

24 In the earlier s.3ZB case of Williams the principal focus of the
argument was the defendant’s submission that the new offence under
s.3ZB depended on proof of some fault in the driving of the defendant.
That -submission failed in large part because of the simultaneous
creation by the 2006 Act of the second new offence of causing death by
careless driving by inserting s.2B into the 1988 Act … In the present
case, as in that of Williams, there is no suggestion that there was
anything which the defendant either did or omitted to do in the driving
of the car which contributed to the least extent to the fatality. The
driving of the two defendants was, no doubt, a ‘but for’ cause of the
death. It set the scene or provided the background to, or occasion for,
the fatal collision. But that does not resolve the question whether it was
a legally effective cause.

25 By the test of common sense, whilst the driving by Mr Hughes
created the opportunity for his car to be run into by Mr Dickinson,
what brought about the latter’s death was his own dangerous driving
under the influence of drugs. It was a matter of the merest chance that
what he hit when he veered onto the wrong side of the road for the last
of several times was the oncoming vehicle which Mr Hughes was
driving. He might just as easily have gone off the road and hit a tree, in
which case nobody would suggest that his death was caused by the
planting of the tree, although that too would have been a sine qua non.

26 This is a statute creating a penal provision, and one of very
considerable severity. The offence created is a form of homicide. To
label a person a criminal killer of another is of the greatest gravity. The
defendant is at risk of imprisonment for a substantial term … It is
undoubtedly open to Parliament to legislate to create a harsh offence or
penalty, just as it is open to it to take away fundamental rights, but it is
not to be assumed to have done so unless that interpretation of its
statute is compelled, and compelled by the language of the statute
itself. The rule of construction which applies to penal legislation, and, a
fortiori, to legislation which carries the penalty of imprisonment, is not
identical to, but is somewhat analogous to, the principle of statutory
interpretation known as the principle of legality.

27 … [T]he gravity of a conviction for homicide, for which the
sentence may be a term of imprisonment, is such that if Parliament
wishes to displace the normal approach to causation recognised by the



common law, and substitute a different rule, it must do so
unambiguously. Where, as here, Parliament has plainly chosen not to
adopt unequivocal language which was readily available, it follows that
an intention to create the meaning contended for by the Crown cannot
be attributed to it.

…

35 The certified question in this case asks:

‘Is an offence contrary to section 3ZB of the Road Traffic Act 1988,
as amended by section 21(1) of the Road Safety Act 2006,
committed by an unlicensed, disqualified or uninsured driver when
the circumstances are that the manner of his or her driving is
faultless and the deceased was (in terms of civil law) 100%
responsible for causing the fatal accident or collision?’

36 For the reasons set out, enquiry into apportionment of liability in
civil terms is not appropriate to a criminal trial. But it must follow from
the use of the expression ‘causes …. death … by driving’ that s.3ZB
requires at least some act or omission in the control of the car, which
involves some element of fault, whether amounting to
careless/inconsiderate driving or not, and which contributes in some
more than minimal way to the death. It is not necessary that such act or
omission be the principal cause of the death. In which circumstances
the offence under s.3ZB will then add to the other offences of causing
death by driving must remain to be worked out as factual scenarios are
presented to the courts. In the present case, the agreed facts are that
there was nothing which Mr Hughes did in the manner of his driving
which contributed in any way to the death. It follows that the Recorder
of Newcastle was correct to rule that he had not in law caused the death
by his driving. The appeal should be allowed and that ruling restored.”

Appeal allowed

Before examining the cases further, it might be helpful to set out
some preliminary propositions.

1. General propositions
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1. The defendant’s actions need not be the scientific or
medical cause of the result. In McKechnie,116 the
defendant hit the victim over the head with a television



set. These injuries prevented doctors operating on the
victim’s duodenal ulcer. The medical cause of death was
a burst duodenal ulcer. The defendant was nevertheless
held to have legally caused that death.

2. One can cause death or other injury by fright or shock
without touching one’s victim. For example, in
Watson,117 a burglar entered a house and verbally abused
the elderly householder who died of a heart attack
shortly afterwards. The burglar was held to have caused
the death of the householder.

3. The defendant must “take his victim as he finds him”. In
Hayward,118 the defendant chased his wife into the
street. She fell down and he kicked her arm. She died.
Medical evidence established that she had a persistent
thyrus gland and such persons could die from a
combination of fright or strong emotion and physical
exertion. The defendant was convicted of manslaughter.
This proposition will be explored further in due course.

4. The defendant’s actions need not be the sole cause of the
consequence. In Hughes the principal cause of the
deceased’s death was his own dangerous driving:

“if the driving of Mr Hughes was a cause of the death at all, this is the
familiar case of concurrent causes. There are many examples of two or
more concurrent causes of an event, all effective causes in law. A road
traffic accident is one of the commoner cases, for such events are only
too often the result of a combination of acts or omissions on the part of
two or more persons. Where there are multiple legally effective
causes, whether of a road traffic accident or of any other event, it
suffices if the act or omission under consideration is a significant (or
substantial) cause, in the sense that it is not de minimis or minimal. It
need not be the only or the principal cause.”119

In several of the medical cases, shortly to be discussed, the
defendant attacked a victim who then received negligent treatment.
As stated in Cheshire: ‘the accused’s acts need not be the sole cause
or even the main cause of death, it being sufficient that his acts
contributed significantly to that result’.120 In such cases it is possible
for both the original attacker and the doctors to be found to have



caused the death. The civil law concept of contributory negligence
plays no role in the criminal law rules on causation.

5. A novus actus interveniens will break the chain of causation.
A novus actus interveniens is an intervening act or event that
takes over as the new “operative” cause, relegating the
defendant’s actions to the realms of the history of the case.
This point needs more detailed explanation.

2. Novus actus interveniens
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After the defendant has acted, some other act or event or
omission could occur which might have the potential to break
the chain of causation. This can be a natural event, the act of a
third party, or an act of the victim. In these cases, the problem is
whether this intervening act or event is so significant as to
become the new sole cause of the result.

Two general principles can be stated at the outset. First, as seen
above in the Hart and Honoré extract, a voluntary (“free,
deliberate and informed”) act by a third party will normally
break the chain of causation. Secondly, with regard to acts of the
victim or natural events, only those acts or events that are “daft
or unexpected” and not reasonably foreseeable will break the
chain of causation. These principles, and whether they are
reconcilable, can now be examined in more depth.

(a) Natural events
2–089

What is the position if the defendant attacks a victim and leaves
him unconscious in a field where he are struck by lightning and
killed? The rule here is that if the supervening natural event
(being struck by lightning) is not reasonably foreseeable, it will
break the chain of causation. As Hart and Honoré state, in the
extract above, such an event is a “coincidence”.

On the other hand, if the supervening natural event is reasonably
foreseeable, the causal chain will not be broken. In Hart121 the
defendant attacked a victim and left her unconscious on a beach
below the high-water mark where she was drowned by the
incoming tide. Such an event was reasonably foreseeable and the



defendant was held to have caused the death of the victim.

(b) Human intervention
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It is useful here to distinguish between the actions of a third
party and actions by the victim.

(i) Acts of third party
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It will be recalled that, according to Hart and Honoré, causation
cannot be traced through the voluntary action of a third party.
The free, deliberate and informed intervention of a third party
breaks the chain of causation. For example, if I stab my victim
who is lying in the street dying and you come along and shoot
the victim killing him instantly, your action will break the chain
of causation. However, if you merely kick the victim,
accelerating death by a matter of seconds, your “voluntary
action” will not break the causal chain. The issue is one of
determining the circumstances in which the voluntary action of a
third party will be so significant as to break the causal chain.

R. V LATIF [1996] 2 CR. APP. R. 92
(HOUSE OF LORDS):
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The defendant was charged with importing controlled drugs into the
country. In fact, the drugs were knowingly brought in by a customs
officer acting with a paid informant, Homi.

LORD STEYN:

“The general principle is that the free, deliberate and informed
intervention of a second person, who intends to exploit the situation
created by the first, but is not acting in concert with him, is held to
relieve the first actor of criminal responsibility. For example, if a
thief had stolen the heroin after Shahzad delivered it to Honi, and
imported it into the United Kingdom, the chain of causation would
plainly have been broken. The general principle must also be
applicable to the role of the customs officers in this case. They acted



in full knowledge of the content of the packages. They did not act in
concert with Shahzad. They acted deliberately for their own
purposes whatever those might have been. In my view consistency
and legal principle do not permit us to create an exception to the
general principle of causation to take care of the particular problem
thrown up by this case.”

Appeal dismissed (as defendants were guilty of an attempt to commit
the offence)

RAFFERTY V R. [2007] EWCA CRIM
1846:
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The appellant and two others seriously assaulted and the robbed the
victim on a beach. The appellant took the victim’s debit card and went
to try to draw money from a cashpoint machine. While he was away,
the others dragged the victim into the sea where he drowned. The
appellant was convicted of manslaughter and appealed.

HOOPER LJ:

“[40] … Hart and Honore … [wrote]:

‘The free deliberate and informed intervention of a second person,
who intends to exploit the situation created by the first, but is not
acting in concert with him, is normally held to relieve the first actor
of criminal responsibility.’ …

[43] … [T]he judge gave the following direction on novus actus
interveniens [that the jury had to be sure]:

‘that the drowning of [the victim] by [the others] was not such a new
and intervening act in the chain of events, which was so completely
different from the injuries for which Rafferty was responsible, that it
overwhelmed those injuries and destroyed any causal connection
between them and the death of [the victim].’

[44] We have reached the conclusion that no jury could properly
conclude that the drowning of [the victim] by [the others] was other
than a new and intervening act in the chain of events.”

Appeal allowed



This principle that the free, deliberate and informed intervention
of a third party breaks the causal chain was not applied in the
following much-criticised House of Lords’ decision.

ENVIRONMENT AGENCY V EMPRESS
CAR CO (ABERTILLERY) LTD [1999] 2
A.C. 22 (HOUSE OF LORDS):
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The appellant company maintained a diesel oil tank on its premises. An
outlet from the tank was governed by a tap which had no lock. An
unknown person (probably a vandal) opened the tap causing the oil to
run into a river. The company was convicted of causing polluting
matter to enter controlled waters contrary to the Water Resources Act
1991 s.85(1).

LORD HOFFMANN:

“[O]ne cannot give a commonsense answer to a question of
causation for the purpose of attributing responsibility under some
rule without knowing the purpose and scope of the rule …

What, therefore, is the nature of the duty imposed by s.85(1)? … It is
immediately clear that the liability imposed is strict: it does not
require mens rea in the sense of intention or negligence. Strict
liability is imposed in the interests of protecting controlled waters
from pollution …

… [T]o frame the question as ‘who or what caused the result under
consideration’ is wrong and distracting, because it may have more
than one right answer. The question is whether the defendant caused
the pollution. How is foreseeability a relevant factor to consider in
answering this question? … [T]he question is not whether the
consequences ought to have been foreseen; it is whether the
defendant caused the pollution. And foreseeability is not the
criterion for deciding whether a person caused something or not.
People often cause things which they could not have foreseen.

The true commonsense distinction is, in my view, between acts and
events which, although not necessarily foreseeable in the particular
case, are in the generality a normal and familiar fact of life, and facts



or events which are abnormal and extraordinary … There is nothing
unusual about people putting unlawful substances into the sewage
system and the same, regrettably, is true about ordinary vandalism.
So when these things happen, one does not say: that was an
extraordinary coincidence, which negatived the causal connection
between the original act of accumulating the polluting substance and
its escape … On the other hand, the example I gave of the terrorist
attack would be something so unusual that one would not regard the
defendant’s conduct as having caused the escape at all …

I shall try to summarise the effect of this discussion …

(2) The prosecution need not prove that the defendant did something
which was the immediate cause of the pollution: maintaining tanks,
lagoons or sewage systems full of noxious liquid is doing something,
even if the immediate cause of the pollution was lack of
maintenance, a natural event or the act of a third party.

(3) When the prosecution has identified something which the
defendant did, the justices must decide whether it caused the
pollution. They should not be diverted by questions like ‘What was
the cause of the pollution?’ or ‘Did something else cause the
pollution?’ Because to say that something else caused the pollution
(like brambles clogging the pumps or vandalism by third parties) is
not inconsistent with the defendant having caused it as well.

(4) If the defendant did something which produced a situation in
which the polluting matter could escape but a necessary condition of
the actual escape which happened was also the act of a third party or
a natural event, the justices should consider whether the act or event
should be regarded as a normal fact of life or something
extraordinary. If it was in the general run of things a matter of
ordinary occurrence, it will not negative the causal effect of the
defendant’s acts, even if it was not foreseeable that it would happen
to that particular defendant or take that particular form. If it can be
regarded as something extraordinary, it will be open to the justices to
hold that the defendant did not cause the pollution.

(5) The distinction between ordinary and extraordinary is one of
fact.”

Appeal dismissed
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This decision has received a hostile reception on the basis that
while the test laid down in this case (ordinary v extraordinary
events) is the correct test for natural events (such as brambles
clogging the pumps), it is not the appropriate test for the
voluntary actions of third parties: the acts of the vandal should
have been held to have caused the pollution to the river.

However, the decision is perhaps understandable in policy terms.
The offence here was one of strict liability. Many offences are
deliberately made ones of strict liability to ensure that persons
and companies take every precaution to prevent the harm
occurring. Such persons are under a legal duty to guard against
the harm that is caused, albeit by another; this includes taking
steps to prevent deliberate interventions by third parties. This
decision has been followed in other strict liability cases. In
Environment Agency v Brook Plc,122 it was held that leakage of
pollution caused by a latent fault in a seal was a rare but ordinary
fact of life. Although the bursting of the seal was unforeseeable,
it was not an extraordinary event breaking the causal chain. In
Express Ltd (t/a Express Dairies Distribution) v Environment
Agency,123 it was held that a vehicle tyre blow out, while rare,
was an event in the “ordinary run of things”. Lord Hoffmann’s
use of the term “extraordinary” in the context of third party acts
or natural events was approved.

However, it is doubtful whether this reasoning should apply to
non-strict liability offences. Lord Hoffmann has stated, extra-
judicially, that the voluntary intervention rule should be applied
to crimes where fault is required; it is only where liability is
strict that the wider rule endorsed in Empress is appropriate.124

Such a limitation has now been introduced by the House of
Lords’ decision of Kennedy (No.2) (extracted and discussed
below) which strongly reaffirms the free, deliberate and
informed intervention principle and arguably restricts Empress
to offences of strict liability or, even more narrowly, to “cases of
pollution and environmental crimes”.125

The voluntary intervention test involves a determination of
whether the act of the third party is “free, deliberate and
informed”.



R. V PAGETT (1983) 76 CR. APP. R.
279 (COURT OF APPEAL, CRIMINAL
DIVISION):
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The appellant shot at police officers who were attempting to arrest him
for various serious offences. He had a girl with him and against her
will used her body to shield himself from any retaliation by the
officers. The officers returned the appellant’s fire; three of their bullets
hit the girl; she died from these wounds. The appellant was convicted
of manslaughter and appealed to the Court of Appeal.

GOFF LJ:

“[One of the] specific points raised on behalf of the appellant …
[was that] the learned judge … ought to have held that the appellant
had not in the circumstances of this case caused the death of the
deceased. The learned judge, in directing himself upon the law,
ought to have held that where the act which immediately resulted in
a fatal injury was the act of another party, albeit in legitimate self-
defence, then the ensuing death was too remote or indirect to be
imputed to the original aggressor …

[I]t was pressed upon us by [counsel for the appellant] that there
either was, or should be, a … rule of English law, whereby, as a
matter of policy, no man should be convicted of homicide (or, we
imagine, any crime of violence to another person) unless he himself,
or another person acting in concert with him, fired the shot (or, we
imagine, struck the blow) which was the immediate cause of the
victim’s death (or injury).

No English authority was cited to us in support of any such
proposition, and we know of none. So far as we are aware, there is
no such rule in English law; and … we can see no basis in principle
for any such rule in English law …

In our judgment, the question whether an accused person can be held
guilty of homicide, either murder or manslaughter, of a victim the
immediate cause of whose death is the act of another person must be
determined on the ordinary principles of causation …



In cases of homicide, it is rarely necessary to give the jury any
direction on causation as such … Even where it is necessary to direct
the jury’s minds to the question of causation, it is usually enough to
direct them simply that in law the accused’s act need not be the sole
cause, or even the main cause, of the victim’s death, it being enough
that his act contributed significantly to that result. Occasionally,
however, a specific issue of causation may arise. One such case is
where although an act of the accused constitutes a causa sine qua
non of (or necessary condition for) the death of the victim,
nevertheless the intervention of a third person may be regarded as
the sole cause of the victim’s death, thereby relieving the accused of
criminal responsibility. Such intervention, if it has such an effect,
has often been described by lawyers as a novus actus interveniens …

Professors Hart and Honoré, Causation in the Law … consider the
circumstances in which the intervention of a third person, not acting
in concert with the accused, may have the effect of relieving the
accused of criminal responsibility. The criterion which they suggest
should be applied in such circumstances is whether the intervention
is voluntary, i.e. whether it is ‘free, deliberate and informed’. We
resist the temptation of expressing the judicial opinion whether we
find ourselves in complete agreement with that definition; though we
certainly consider it to be broadly correct and supported by
authority. Among the examples which the authors give of non-
voluntary conduct, which is not effective to relieve the accused of
responsibility, are two which are germane to the present case, viz. a
reasonable act performed for the purpose of selfpreservation, and an
act done in performance of a legal duty.

There can, we consider, be no doubt that a reasonable act performed
for the purpose of self-preservation, being of course itself an act
caused by the accused’s own act, does not operate as a novus actus
interveniens … Now one form of self-preservation is self-defence;
for present purposes, we can see no distinction in principle between
an attempt to escape the consequences of the accused’s act, and a
response which takes the form of self-defence. Furthermore, in our
judgment, if a reasonable act of self-defence, against the act of the
accused causes the death of a third party we can see no reason in
principle why the act of self-defence, being an involuntary act
caused by the act of the accused, should relieve the accused from
criminal responsibility for the death of the third party …



The principles which we have stated are principles of law … It
follows that where, in any particular case, there is an issue concerned
with what we have for convenience called novus actus interveniens,
it will be appropriate for the judge to direct the jury in accordance
with these principles.

… [I]t is for the judge to direct the jury with reference to the relevant
principles of law relating to causation, and then to leave it to the jury
to decide, in the light of those principles, whether or not the relevant
causal link has been established.”

Appeal dismissed
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In this case, the self-defensive actions of the police were
regarded as “involuntary” and so did not constitute a “free,
deliberate and informed” intervention and, accordingly, did not
break the causal chain. The fact that they were acting
negligently126 was not relevant. What, though, of a case in which
two gunmen engaged in a shoot-out causes the death of an
innocent member of the public who happens to be passing by?
Could it be said that not only the first gunman, from whose
weapon the fatal shot was fired, but also his adversary at whom
he was shooting, caused the death? According to the dissenting
judgment of Lord Kerr in Gnango, the answer is no: by returning
fire the second gunman does not “cause” the first gunman to fire
again; the first gunman’s act of firing another shot is a free,
deliberate and informed act breaking the chain of causation
between the second gunman’s—engagement in the shoot-out,
and the passer-by’s death.127 Unlike the police officers in Pagett,
the gunman in Gnango was not acting involuntarily as it was his
choice to fire the first shot in an act of aggression. As will be
seen later, the second gunman was, however, found liable for
murder in this case.128

In several of the leading cases it has been action on the part of
doctors, often acting negligently, that has been alleged to be a
novus actus interveniens.

R. V SMITH [1959] 2 Q.B. 35 (COURTS
MARTIAL APPEAL COURT):
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During a fight in a barracks the appellant twice stabbed the victim,
Private Creed, with a bayonet. He appealed against his conviction for
murder on the ground, inter alia, that the summing up by the judge-
advocate on the question of causation was defective.

LORD PARKER CJ:

“The second ground concerns a question of causation. The deceased
man in fact received two bayonet wounds, one in the arm and one in
the back. The one in the back, unknown to anybody, had pierced the
lung and caused haemorrhage. There followed a series of
unfortunate occurrences. A fellow-member of his company tried to
carry him to the medical reception station. On the way he tripped
over a wire and dropped the deceased man. He picked him up again,
went a little further, and fell apparently a second time, causing the
deceased man to be dropped on to the ground. Thereafter he did not
try a third time but went for help, and ultimately the deceased man
was brought into the reception station. There, the medical officer,
Captain Millward, and his orderly were trying to cope with a number
of other cases … and it is clear that they did not appreciate the
seriousness of the deceased man’s condition or exactly what had
happened. A transfusion of saline solution was attempted and failed.
When his breathing seemed impaired, he was given oxygen and
artificial respiration was applied, and, in fact, he died after he had
been in the station about an hour, which was about two hours after
the original stabbing. It is now known that, having regard to the
injuries which the man had in fact suffered, his lung being pierced,
the treatment that he was given was thoroughly bad and might well
have affected his chances of recovery. There was evidence that there
is a tendency for a wound of this sort to heal and for the
haemorrhage to stop. No doubt his being dropped on the ground and
having artificial respiration applied would halt or at any rate impede
the chances of healing. Further, there were no facilities whatsoever
for blood transfusion, which would have been the best possible
treatment. There was evidence that, if he had received immediate
and different treatment, he might not have died. Indeed, had facilities
for blood transfusion been available and been administered, Dr
Camps, who gave evidence for the defence, said that his chances of
recovery were as high as 75 per cent.



In these circumstances Mr Bowen [counsel for the appellant] urges
that not only was a careful summing-up required but that a correct
direction to the court would have been that they must be satisfied
that the death of Private Creed was a natural consequence and the
sole consequence of the wound sustained by him and flowed directly
from it. If there was, says Mr Bowen, any other cause, whether
resulting from negligence or not, if, as he contends here, something
happened which impeded the chance of the deceased recovering,
then the death did not result from the wound. The court is quite
unable to accept that contention. It seems to the court that if at the
time of death the original wound is still an operating cause and a
substantial cause, then the death can properly be said to be the result
of the wound, albeit that some other cause of death is also operating.
Only if it can be said that the original wounding is merely the setting
in which another cause operates can it be said that the death does not
result from the wound. Putting it in another way, only if the second
cause is so overwhelming as to make the original wound merely part
of the history can it be said that the death does not flow from the
wound …

Mr Bowen placed great reliance on … Jordan … The court is
satisfied that Jordan’s case was a very particular case depending on
its exact facts …

In the present case … a man is stabbed in the back, his lung is
pierced and haemorrhage results; two hours later he dies of
haemorrhage from that wound; in the interval there is no time for a
careful examination, and the treatment given turns out in the light of
subsequent knowledge to have been inappropriate and, indeed,
harmful. In those circumstances no reasonable jury or court could,
properly directed, in our view possibly come to any other conclusion
than that the death resulted from the original wound.”

Appeal dismissed

R. V JORDAN (1956) 40 CR. APP. R.
152 (COURT OF APPEAL, CRIMINAL
DIVISION):
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The appellant stabbed the deceased who died some days later in
hospital. Jordan, who had been convicted of murder, sought to adduce
further medical evidence on appeal to the effect that the wound was not
the cause of death.

HALLET J:

“There were two things other than the wound which were stated by
these two medical witnesses to have brought about death. The stab
wound had penetrated the intestine in two places, but it was mainly
healed at the time of death. With a view to preventing infection it
was thought right to administer an antibiotic, terramycin.

It was agreed by the two additional witnesses that that was the
proper course to take, and a proper dose was administered. Some
people, however, are intolerant to terramycin, and Beaumont was
one of those people. After the initial doses he developed diarrhoea,
which was only properly attributable, in the opinion of those doctors,
to the fact that the patient was intolerant to terramycin. Thereupon
the administration of terramycin was stopped, but unfortunately the
very next day the resumption of such administration was ordered by
another doctor and it was recommenced the following day. The two
doctors both take the same view about it. Dr Simpson said that to
introduce a poisonous substance after the intolerance of the patient
was shown was palpably wrong. Mr Blackburn agreed.

Other steps were taken which were also regarded by the doctors as
wrong—namely, the intravenous introduction of wholly abnormal
quantities of liquid far exceeding the output. As a result the lungs
became waterlogged and pulmonary oedema was discovered. Mr
Blackburn said that he was not surprised to see that condition after
the introduction of so much liquid, and that pulmonary oedema leads
to broncho-pneumonia as an inevitable sequel, and it was from
broncho-pneumonia that Beaumont died.

We are disposed to accept it as the law that death resulting from any
normal treatment employed to deal with a felonious injury may be
regarded as caused by the felonious injury … It is sufficient to point
out here that this was not normal treatment. Not only one feature, but
two separate and independent features, of treatment were, in the
opinion of the doctors, palpably wrong and these produced the
symptoms discovered at the post-mortem examination which were



the direct and immediate cause of death, namely, the pneumonia
resulting from the condition of oedema which was found …

We feel no uncertainty at all that, whatever direction had been given
to the jury and however correct it had been, the jury would have felt
precluded from saying that they were satisfied that death was caused
by the stab wound.”

Conviction quashed

R. V CHESHIRE (1991) 93 CR. APP. R.
251 (COURT OF APPEAL, CRIMINAL
DIVISION):
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The appellant shot the deceased in the leg and stomach. As part of his
treatment in hospital a tracheotomy tube was placed in his windpipe.
Some two months later, at a time when his wounds were no longer
threatening his life, his windpipe became obstructed and he died. This
was due to a narrowing of the windpipe where the tracheotomy had
been performed—a rare but not unknown complication. At the
appellant’s trial for murder evidence was given that the medical
treatment had been negligent. The trial judge directed the jury that only
recklessness, and not negligence, could break the causal chain. He was
convicted of murder and appealed.

BELDAM LJ:

“[Causation] is a question of fact for the jury, but it is a question of
fact to be decided in accordance with legal principles explained to
the jury by the judge …

In the criminal law the jury … will we think derive little assistance
from figures of speech more appropriate for conveying degrees of
fault or blame in questions of apportionment … [W]e think such
figures of speech are to be avoided in giving guidance to a jury on
the question of causation …

[W]hen the victim of a criminal attack is treated for wounds or
injuries by doctors or other medical staff attempting to repair the
harm done, it will only be in the most extraordinary and unusual case



that such treatment can be said to be so independent of the acts of
the accused that it could be regarded in law as the cause of the
victim’s death to the exclusion of the accused’s acts …

[T]he accused’s acts need not be the sole cause or even the main
cause of death it being sufficient that his acts contributed
significantly to that result. Even though negligence in the treatment
of the victim was the immediate cause of his death, the jury should
not regard it as excluding the responsibility of the accused unless the
negligent treatment was so independent of his acts, and in itself so
potent in causing death, that they regard the contribution made by
his acts as insignificant.

It is not the function of the jury to evaluate competing causes or to
choose which is dominant provided they are satisfied that the
accused’s acts can fairly be said to have made a significant
contribution to the victim’s death. We think the word ‘significant’
conveys the necessary substance of a contribution made to the death
which is more than negligible …

[W]e think that the judge erred when he invited the jury to consider
the degree of fault in the medical treatment rather than its
consequences, [but] we consider that no miscarriage of justice has
actually occurred. Even if more experienced doctors than those who
attended the deceased would have recognised the rare complication
in time to have prevented the deceased’s death, that complication
was a direct consequence of the appellant’s acts, which remained a
significant cause of his death.”

Appeal dismissed

R. V MELLOR [1996] 2 CR. APP. R.
245 (COURT OF APPEAL, CRIMINAL
DIVISION):
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The appellant was charged with the murder of an elderly man who,
after being attacked, died in hospital two days later. It was alleged that
negligence by the hospital staff broke the chain of causation. The
appellant was convicted and appealed.



SCHIEMANN LJ:

“The immediate cause of death was broncho-pneumonia which,
upon the evidence, was brought on directly by the injuries inflicted
by the appellant. Those injuries were certainly the cause of death.
Probably if the appellant had been administered sufficient oxygen in
time, the broncho-pneumonia would not have been fatal, and
therefore the failure to administer sufficient oxygen could be
regarded as a cause of death. It was asserted on behalf of the
appellant, and supported by expert evidence, that the failure to
administer sufficient oxygen in time amounted to negligence or
incompetence …

In homicide cases, where the victim of the alleged crime does not die
immediately, supervening events will occur which are likely to have
some causative effect leading to the victim’s death; for example, a
delay in the arrival of the ambulance, a delay in resuscitation, the
victim’s individual response to medical or surgical treatment, and
the quality of medical, surgical and nursing care. Sometimes such an
event may be the result of negligence or mistake or bad luck. It is a
question of fact and degree in each case for the jury to decide,
having regard to the gravity of the supervening event, however
caused, whether the injuries inflicted by the defendant were a
significant cause of death.

The onus on the Crown is to make the jury sure that the injuries
inflicted by the defendant were a significant cause of death.
However, the Crown have no onus of establishing that any
supervening event was not a significant cause of death or that there
was no medical negligence in the deceased’s treatment.

… In appropriate cases the jury can be told that there may be a
number of significant causes leading to a victim’s death. So as long
as the Crown proves that the injuries inflicted by the defendant were
at least a significant, if not the only, cause of death that will be
sufficient to prove the nexus between injury and death …

In our judgment, it is undesirable in most cases for juries to be asked
to embark upon the question of whether medical negligence as a
significant contributory cause of death has been negatived because it
diverts the jury from the relevant question, namely, has the
accused’s act contributed significantly to the victim’s death?”



Appeal dismissed
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The effect of these decisions is that the actions of medical
practitioners will (almost) never break the causal chain. It is
irrelevant that the doctors were negligent or even reckless. It will
require a “most extraordinary and unusual case” (Cheshire) for
this to occur. Perhaps Jordan was such a case. The original
wound had almost healed and had become part of the
background. The victim was effectively killed by the
administration of a drug to which he was known to be allergic.
However, even on these facts subsequent cases have been careful
to confine Jordan as being a “very exceptional”129 case. Indeed,
it is difficult to see that Jordan is really different from some of
the other cases. In Smith, the victim’s treatment was “thoroughly
bad”. In Jordan it was “palpably wrong”. In Smith, the victim
had a 75% chance of recovery had he received proper medical
treatment. In Jordan, the victim’s wounds had almost healed.
Hart and Honoré argue that abnormal contingencies constitute a
“coincidence” and break the chain of causation. It is difficult to
see that the treatment in Jordan was an abnormal contingency,
but that this was not the case in Smith. Of course, it could be
argued that the victim in Jordan died from the drugs prescribed
by the doctors whereas in Smith he died from loss of blood
caused by the stab wound inflicted by the defendant. This cannot
be the explanation. The victim in Cheshire did not die from his
wounds. He died because the doctors inserted a tracheotomy
tube in his windpipe and were negligent in their subsequent
treatment. Why was this not an abnormal contingency?

The picture that starts to emerge is that Hart and Honoré’s
“abnormal contingency” and “coincidence” are hollow concepts
that can be interpreted as the courts see fit. In short, all these
“principled tests” provide no more than a veil under which
decisions are ultimately based on policy considerations. With a
National Health Service hard pressed for funds the courts are not
going to exempt violent assailants from liability because their
victims did not receive the best treatment—except in what can
be regarded as very exceptional cases such as Jordan.

Are these cases consistent with the now dominant principle that



a “free, deliberate and informed” intervention by a third party
(the doctors) will break the causal chain? Ashworth has argued
that “doctors work under pressure, occasionally having to make
rapid decisions, but they are trained and trusted to exercise
clinical judgment in these circumstances. Doctors are under a
duty to treat patients, but they surely do so voluntarily”.130

However, the better view is that the doctors, in most of these
cases, were simply performing their duty to their patients and so
their actions cannot count as sufficiently free or voluntary to
break the causal chain (although it is hard to see why this did not
apply to the doctors in Jordan). “Voluntariness” here does not
mean literal voluntariness. In Pagett the court accepted the
examples given by Hart and Honoré of non-voluntary conduct
which included “a reasonable act … done in performance of a
legal duty”. The actions of the doctors can be brought within
this: doctors owe a legal duty to their patients. Whether their
actions constitute a “reasonable act” in the discharge of that duty
is obviously a context-sensitive issue in which the pressures of
hardworked doctors operating in an under-funded National
Health Service must be taken into account.

(ii) Acts of victim

(a) Victim escaping

R. V ROBERTS (1972) 56 CR. APP. R.
95 (COURT OF APPEAL, CRIMINAL
DIVISION):
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A girl who was a passenger in the appellant’s car injured herself by
jumping out of the car while it was in motion. Her explanation was that
the appellant had made sexual advances to her and was trying to pull
her coat off. The appellant was convicted of an assault occasioning
actual bodily harm. He appealed on the ground, inter alia, that
causation had not been established.

STEPHENSON LJ:

“The test is: Was it the natural result of what the alleged assailant



said and did, in the sense that it was something that could reasonably
have been foreseen as the consequence of what he was saying or
doing? As it was put in one of the old cases, it had got to be shown
to be his act, and if of course the victim does something so ‘daft’, in
the words of the appellant in this case, or so unexpected, not that this
particular assailant did not actually foresee it but that no reasonable
man could be expected to foresee it, then it is only in a very remote
and unreal sense a consequence of his assault, it is really occasioned
by a voluntary act on the part of the victim which could not
reasonably be foreseen and which breaks the chain of causation
between the assault and the harm or injury.”

Appeal dismissed

R. V MACKIE (1973) 57 CR. APP. R.
453 (COURT OF APPEAL, CRIMINAL
DIVISION):
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A three-year-old boy whom the appellant was looking after fell
downstairs while running away in fear of being ill-treated by the
appellant. The boy died. The appellant appealed against conviction for
manslaughter.

STEPHENSON LJ:

“The victim was a child of three and regard must be had to his age in
considering whether his reaction was well-founded or well-grounded
on an apprehension of immediate violence (in the language of the
old cases appropriate to adults) and therefore reasonably to be
expected … [T]he issue is whether the boy ‘over-reacted’ in a way
which the appellant could not reasonably be expected to have
foreseen … At the end of the summing-up the judge came back to
these questions in suggesting what the vital points might be: First,
was the boy in fear of Mackie? Secondly, did that cause him to try to
escape? Thirdly, if he was in fear, was that fear well-founded?”

Appeal dismissed

R. V WILLIAMS AND DAVIS (1992) 95



CR. APP. R. 1 (COURT OF APPEAL,
CRIMINAL DIVISION):
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The appellants gave a lift to a hitch-hiker and allegedly tried to rob
him. The hitch-hiker jumped from the moving car (travelling about 30
mph) and died from head injuries caused by falling into the road. The
appellants were convicted of manslaughter and appealed.

STUART-SMITH LJ:

“There must be some proportionality between the gravity of the
threat and the action of the deceased in seeking to escape from it …
[T]he deceased’s conduct … [must] be something that a reasonable
and responsible man in the assailant’s shoes would have foreseen …
[T]he nature of the threat is of importance in considering both the
foreseeability of harm to the victim from the threat and the question
whether the deceased’s conduct was proportionate to the threat, that
is to say that it was within the ambit of reasonableness and not so
daft as to make it his own voluntary act which amounted to a novus
actus interveniens and consequently broke the chain of causation. It
should of course be borne in mind that a victim may in the agony of
the moment do the wrong thing …

The jury should consider two questions: first, whether it was
reasonably foreseeable that some harm, albeit not serious harm, was
likely to result from the threat itself; and, secondly, whether the
deceased’s reaction in jumping from the moving car was within the
range of responses which might be expected from a victim placed in
the situation which he was. The jury should bear in mind any
particular characteristic of the victim and the fact that in the agony of
the moment he may act without thought and deliberation …

In our judgment the failure of the judge to give any direction on
causation was a misdirection and the conviction on this count must
be quashed.”

Appeals allowed

2–106

In Corbett,131 the defendant assaulted a drunk, mentally-



handicapped man who, in the course of running away, fell into a
gutter where he was struck by a passing car and killed. The
Court of Appeal approved the trial judge’s direction that the
issue was whether the victim’s reaction was within the
foreseeable range and, in assessing this, they had to decide
whether this was something that might be expected as a reaction
of somebody in that state. While the test of foreseeability allows
account to be taken of the victim’s situation and characteristics,
this is not true of defendants. In Marjoram,132 it was stated that
the test of reasonable foresight is purely objective and so no
account could be taken of the age or sex or any other
characteristics of the defendant—otherwise, where two
defendants with different characteristics acted together, one
might be held to have caused the result but not the other. The test
does not require that the victim’s act is an immediate response to
the defendant’s threat. In Tarasov,133 even where there was a gap
in time between the threat and the victim’s act (in this case of
jumping out of a bathroom window ninety minutes after the
initial assault), the defendants could be found to have caused the
victim’s death, provided that the victim acted as a result of fear
of being hurt in a further attack.

Are these cases consistent with the rule that the “free, deliberate
and informed” intervention of a third party will break the chain
of causation? One view is that this rule does not apply to the
actions of victims as they are not “third parties”. Such an
argument seems implausible and would be inconsistent with the
now leading House of Lords’ decision of Kennedy (No.2), which
is discussed below. The better view is that these cases are
consistent with the “free, deliberate and informed” intervention
rule. The fear of the victims in these cases was such that they
had no real choice but to do as they did. It will be recalled that
one of Hart and Honoré’s examples of non-voluntary conduct,
approved in Pagett, was a “reasonable act performed for the
purpose of self-preservation” such as an act by the victim in
attempting to escape from the violence of the defendant.

(b) Drugs supplied to victim
2–107



What is the position if the defendant supplies drugs to another
who injects herself and dies? Will the act of self-injection
constitute a voluntary intervening act, breaking the chain of
causation? In Kennedy (No.1),134 this view was rejected and it
was held that the supplier could be regarded as having caused
the death of the person self-injecting the drugs. However, in
Dias,135 it was held that the injector has a choice whether to
inject and so this can break the causal chain. In Finlay,136 it was
held that causation can be established on such facts as the
defendant was a “joint principal in V’s act”. In this case, the
Empress principles were applied: only if the acts of the injector
were “extraordinary” would the causal chain be broken. Kennedy
(No.1) and Finlay have now been overruled by the following
decision.

R. V KENNEDY (NO.2) [2008] 1 A.C.
269 (HOUSE OF LORDS):
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The appellant prepared a “hit” of heroin for the deceased and gave him
the syringe ready for injection. The deceased injected himself and
returned the syringe to the appellant who left the room. The injection
resulted in the death of the deceased. The appellant was convicted of
manslaughter and appealed.

LORD BINGHAM OF CORNHILL:

“2 The question certified by the Court of Appeal (Criminal Division)
for the opinion of the House neatly encapsulates the question raised
by this appeal:

‘When is it appropriate to find someone guilty of manslaughter
where that person has been involved in the supply of a class A
controlled drug, which is then freely and voluntarily self-
administered by the person to whom it was supplied, and the
administration of the drug then causes his death?’ …

14 The criminal law generally assumes the existence of free will.
The law recognises certain exceptions, in the case of the young,
those who for any reason are not fully responsible for their actions,
and the vulnerable, and it acknowledges situations of duress and



necessity, as also of deception and mistake. But, generally speaking,
informed adults of sound mind are treated as autonomous beings
able to make their own decisions how they will act, and none of the
exceptions is relied on as possibly applicable in this case. Thus D is
not to be treated as causing V to act in a certain way if V makes a
voluntary and informed decision to act in that way rather than
another. There are many classic statements to this effect. In his
article ‘Finis for Novus Actus?’ [1989] CLJ 391, 392, Professor
Glanville Williams wrote:

‘I may suggest reasons to you for doing something; I may urge
you to do it, tell you it will pay you to do it, tell you it is your
duty to do it. My efforts may perhaps make it very much more
likely that you will do it. But they do not cause you to do it, in
the sense in which one causes a kettle of water to boil by
putting it on the stove. Your volitional act is regarded (within
the doctrine of responsibility) as setting a new “chain of
causation” going, irrespective of what has happened before.’

In chapter XII of Causation in the Law, 2nd ed (1985), p 326, Hart
& Honoré wrote:

‘The free, deliberate, and informed intervention of a second
person, who intends to exploit the situation created by the first,
but is not acting in concert with him, is normally held to relieve
the first actor of criminal responsibility.’

This statement was cited by the House with approval in R v Latif
[1996] 1 WLR 104, 115. The principle is fundamental and not
controversial.

15 Questions of causation frequently arise in many areas of the law,
but causation is not a single, unvarying concept to be mechanically
applied without regard to the context in which the question arises.
That was the point which Lord Hoffmann, with the express
concurrence of three other members of the House, was at pains to
make in Environment Agency (formerly National Rivers Authority) v
Empress Car Co (Abertillery) Ltd [1999] 2 A.C. 22. The House was
not in that decision purporting to lay down general rules governing
causation in criminal law. It was construing, with reference to the
facts of the case before it, a statutory provision imposing strict
criminal liability on those who cause pollution of controlled waters.
Lord Hoffmann made clear that common sense answers to questions



of causation will differ according to the purpose for which the
question is asked; that one cannot give a common sense answer to a
question of causation for the purpose of attributing responsibility
under some rule without knowing the purpose and scope of the rule;
that strict liability was imposed in the interests of protecting
controlled waters; and that in the situation under consideration the
act of the defendant could properly be held to have caused the
pollution even though an ordinary act of a third party was the
immediate cause of the diesel oil flowing into the river. It is worth
underlining that the relevant question was the cause of the pollution,
not the cause of the third party’s act.

16 The committee would not wish to throw any doubt on the
correctness of the Empress Car case. But the reasoning in that case
cannot be applied to the wholly different context of causing a
noxious thing to be administered to or taken by another person
contrary to section 23 of the 1861 Act …

18 … If the conduct of the deceased was not criminal he was not a
principal offender, and it of course follows that the appellant cannot
be liable as a secondary party. It also follows that there is no
meaningful legal sense in which the appellant can be said to have
been a principal jointly with the deceased, or to have been acting in
concert. The finding that the deceased freely and voluntarily
administered the injection to himself, knowing what it was, is fatal to
any contention that the appellant caused the heroin to be
administered to the deceased or taken by him …

20 [Counsel for the appellant] relied on R v Rogers [2003] 1 WLR
1374 … The relevant finding was that the defendant physically
assisted the deceased by holding his belt round the deceased’s arm as
a tourniquet, so as to raise a vein in which the deceased could insert
a syringe, while the deceased injected himself. It was argued in
support of his appeal to the Court of Appeal that the defendant had
committed no unlawful act for purposes of either count. This
contention was rejected. The court held that it was unreal and
artificial to separate the tourniquet from the injection. By applying
and holding the tourniquet the defendant had played a part in the
mechanics of the injection which had caused the death. There is,
clearly, a difficult borderline between contributory acts which may
properly be regarded as administering a noxious thing and acts
which may not. But the crucial question is not whether the defendant



facilitated or contributed to administration of the noxious thing but
whether he went further and administered it. What matters, in a case
such as R v Rogers and the present, is whether the injection itself
was the result of a voluntary and informed decision by the person
injecting himself. In R v Rogers, as in the present case, it was. That
case was, therefore, wrongly decided …

24 It is possible to imagine factual scenarios in which two people
could properly be regarded as acting together to administer an
injection. But nothing of the kind was the case here. As in R v Dalby
[1982] 1 WLR 425 and R v Dias [2002] 2 Cr App R 96 the appellant
supplied the drug to the deceased, who then had a choice, knowing
the facts, whether to inject himself or not. The heroin was, as the
certified question correctly recognises, self-administered, not jointly
administered. The appellant did not administer the drug. Nor, for
reasons already given, did the appellant cause the drug to be
administered to or taken by the deceased.

25 The answer to the certified question is: ‘In the case of a fully-
informed and responsible adult, never.’”

Appeal allowed
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The restriction of Empress to its particular context (strict liability
offences of pollution) is to be welcomed. Further, it is clear that
the general rule, confirmed in Latif, that a voluntary intervention
will break the causal chain is accepted.137 Cases where the
defendant and the deceased are acting in concert are regarded as
exceptions to the general principle.138 The following is an
example of such an exceptional case.

R. V BURGESS; BYRAM [2008] EWCA
CRIM 516 (COURT OF APPEAL,
CRIMINAL DIVISION):
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SIR IGOR JUDGE:

“12 If a defendant may be convicted on the basis that the fatal dose



was jointly administered, then it follows that he is not automatically
entitled to be acquitted if the deceased rather than the defendant
physically operated the plunger on the syringe and caused the drug
to enter his body. In the present case there was evidence which
might reasonably have lead a jury to conclude that this appellant had
indeed jointly participated in the administration of the fatal dose of
heroin. From the interviews as they developed, it emerged that he
supplied the deceased with the heroin, which he, the appellant, drew
into the syringe … He did not hand the syringe to the deceased but
he took it and the needle to the deceased’s arm, where he found an
appropriate vein. He laid the tip of the needle against the skin of the
deceased above that vein. It is not clear from the interview that he
ever in fact let go of the syringe, but on his account the deceased
depressed the plunger. Having done so, the appellant assisted in the
physical withdrawal of the plunger from the deceased’s arm …

13 … [O]n his own account, it would have been open to the jury to
convict the appellant on the basis identified by Lord Bingham of
Cornhill in Kennedy.”
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It has been suggested that Kennedy (No.2) is inconsistent with
the victim escape cases where, if the victim’s actions are
reasonably foreseeable, he will not break the causal chain. In
most drug-supply cases it is reasonably foreseeable that the
drugs will be taken. That is why they are supplied.139

It was argued earlier that the “free, deliberate and informed”
intervention rule, endorsed in Kennedy (No.2), is reconcilable
with the “reasonable foresight” test employed in the escape
cases. In escaping from an assailant, the reasonably foreseeable
actions of a victim can be regarded as involuntary (a point
accepted in Pagett). In cases such as Kennedy (No.2), however,
while it was reasonably foreseeable that the victim would inject
the drugs, that injection was a voluntary act and, where there is a
conflict between the two rules (the reasonable foresight rule and
the voluntary intervention rule), the latter should trump the
former. However, there are difficulties applying this reasoning in
all drug-supply cases. If a drug addict, deprived of drugs, injects
the drugs supplied, it seems implausible to argue that this is the
product of a free, informed and voluntary choice. Possibly, the



only sensible solution is that the drug-taker’s actions should
normally be regarded as voluntary unless it was not free and
informed because of age, mental condition or improper pressure
or influence.140 In Khan141 a 15-year-old prostitute victim took
heroin for probably the first time:

“there must be some doubt … [whether her actions] should have been
regarded as truly capable of consenting to the risks inherent in heroin
use; her assumption of risk … ‘seems at the borderline of
voluntariness’.”142

Such an approach would be consistent with the policy and fair-
labelling arguments that drug-suppliers ought generally to be
labelled and punished as drug-suppliers and not as
manslaughterers. In cases with facts such as Kennedy (No.2) the
general rule should be that the recipient “has a choice”. This is
not an instance of non-voluntary conduct coming within the
examples given by Hart and Honoré and approved in Pagett.
Ultimately, it should be for the jury, applying the voluntary
intervention test, to determine whether this was a voluntary
choice breaking the chain of causation.

Beyond cases of drug supply, the courts seem to have
demonstrated some inconsistency in the way in which
voluntariness might be interpreted. It was held in Hughes that
the deceased’s own dangerous driving did not break the chain of
causation as he “did not voluntarily and deliberately kill himself;
he drove dangerously and without thought and as a result caused
the collision in which he died”.143 It is not clear that the Supreme
Court interpreted the test correctly in applying Kennedy (No.2)
in a context other than drug supply here. Given that the deceased
in Kennedy itself did not take a conscious decision to commit
suicide, only to take the risk involved in self-injecting heroin
without necessarily giving any thought to the outcome, it is not
clear why the decision of the deceased in Hughes to take the risk
of driving after taking heroin should not act in an equivalent way
to break the causal chain.144

(c) Other victim action/inaction/condition
2–112



There have been cases where the victim has refused medical
treatment and consequently died. Such cases have been treated
as manifestations of the principle that one must “take one’s
victim as one finds him”. In Hayward145 and McKechnie,146 it
was held that if a victim had a physical weakness (a thyrus gland
and a duodenal ulcer respectively) which hastened death
following an assault, the defendant could not claim a break in
causation merely because a healthy victim might not have died.
In the following cases this principle was applied to the
psychological condition of the victim. The defendant must “take
his victim as he finds him in mind as well as in body”.

R. V BLAUE (1975) 61 CR. APP. R. 271
(COURT OF APPEAL, CRIMINAL
DIVISION):

2–113

The appellant stabbed a woman piercing her lung. She refused to have
a blood transfusion as it was contrary to her religious beliefs as a
Jehovah’s Witness. The surgeon advised her that without the
transfusion she would die. Medical evidence established that with the
transfusion she would have survived. She died and the appellant was
convicted of manslaughter (on grounds of diminished responsibility).
He appealed on the ground that causation was not established.

LAWTON LJ:

“Maule J’s direction to the jury reflected the common law’s answer
to the problem. He who inflicted an injury which resulted in death
could not excuse himself by pleading that his victim could have
avoided death by taking greater care of himself. See Hale, Pleas of
the Crown (1800 edn) pp.426–428. The common law in Sir Matthew
Hale’s time probably was in line with contemporary concepts of
ethics. A man who did a wrongful act was deemed morally
responsible for the natural and probable consequences of that act.
[Counsel for the appellant] … asked us to remember that since Sir
Matthew Hale’s day the rigour of the law relating to homicide has
been eased in favour of the accused. It has been—but this has come
about through the development of the concept of intent, not by
reason of a different view of causation …



The physical cause of death in this case was the bleeding into the
pleural cavity arising from the penetration of the lung. This had not
been brought about by any decision made by the deceased girl but by
the stab wound.

[Counsel for the appellant] … tried to overcome this line of
reasoning by submitting that the jury should have been directed that,
if they thought the girl’s decision not to have a blood transfusion
was an unreasonable one, then the chain of causation would have
been broken. At once the question arises—reasonable by whose
standards? Those of Jehovah’s Witnesses? Humanists? Roman
Catholics? Protestants of Anglo-Saxon descent? The man on the
Clapham omnibus? But he might well be an admirer of Eleazar who
suffered death rather than eat the flesh of swine … or of Sir Thomas
More who, unlike nearly all his contemporaries, was unwilling to
accept Henry VIII as Head of the Church in England. Those brought
up in the Hebraic and Christian traditions would probably be
reluctant to accept that these martyrs caused their own deaths.

As was pointed out to … [counsel for the appellant] in the course of
argument, two cases, each raising the same issue of reasonableness
because of religious beliefs, could produce different verdicts
depending on where the cases were tried … It has long been the
policy of the law that those who use violence on other people must
take their victims as they find them. This in our judgment means the
whole man, not just the physical man. It does not lie in the mouth of
the assailant to say that his victim’s religious beliefs which inhibited
him from accepting certain kinds of treatment were unreasonable.
The question for decision is what caused her death. The answer is
the stab wound. The fact that the victim refused to stop this end
coming about did not break the causal connection between the act
and death.”147

Appeal dismissed

Other cases have concerned victims who, in a state of anguish or
fear as a result of the defendant’s attack, have committed
suicide. In the US case of Lewis,148 the defendant shot the
deceased in the abdomen—a wound that would have caused
death in an hour. The deceased, however, cut his own throat and
died within five minutes. The court conceded that the defendant
would nevertheless be liable if the self-inflicted knife wound



could be causally connected to the defendant’s gunshot wound,
i.e. if it was self-inflicted because of grief or pain or through a
desire to shield the defendant. Temple J stated:

“But, if the deceased did die from the effect of the knife wound alone,
no doubt the defendant would be responsible, if it was made to appear
… that the knife wound was caused by the wound inflicted by the
defendant, in the natural course of events. If the relation was causal,
and the wounded condition of the deceased was not merely the
occasion upon which another cause intervened, not produced by the
first wound, or related to it in other than in a causal way, then the
defendant is guilty of a homicide. But, if the wounded condition only
afforded an opportunity for another unconnected person to kill, the
defendant would not be guilty.”

Lewis is a decision from the US. Would it be followed here?

R. V DEAR [1996] CRIM. L.R. 595
(COURT OF APPEAL, CRIMINAL
DIVISION) (LEXIS TRANSCRIPT, 14
MARCH 1996):
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The appellant slashed the victim repeatedly with a Stanley knife. The
victim died two days later. The defence was that the deceased
committed suicide either by reopening his wounds or, the wounds
having reopened themselves, by failing to take steps to stop the
bleeding. The trial judge directed the jury that causation was
established if the victim did what he did because of the wounds and
would not have done so unless he had been wounded. The chain of
causation would only be broken if the victim acted only for some
reason unconnected to the attack on him, for example, shame at his
own prior conduct (it was alleged that the victim had sexually
interfered with the appellant’s daughter). The appellant was convicted
of murder and appealed.

ROSE LJ:

“[Counsel for the appellant argues that] ‘voluntary’ suicide … is a



novus actus interveniens. A suicide where the deceased can be taken
to know and understand the nature of his act, and thus exercise a
choice, is a novus actus, even if it follows upon an attack upon the
victim …

[E]ven assuming that there was evidence of suicide, through shame
or some other reason unrelated to the defendant’s conduct … this did
not … render inaccurate … the direction which the judge gave on
causation …

The correct approach in the criminal law is …: were the injuries
inflicted by the defendant an operating and significant cause of
death? That question, in our judgment, is necessarily answered, not
by philosophical analysis, but by common sense according to all the
circumstances of the particular case.

In the present case the cause of the deceased’s death was bleeding
from the artery which the defendant had severed. Whether or not the
resumption or continuation of that bleeding was deliberately caused
by the deceased, the jury were entitled to find that the defendant’s
conduct made an operative and significant contribution to the death.”

Appeal dismissed
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Smith commented on this case that if:

“the wounds were effectively healed when D took the Stanley knife to
himself, it is not so clear that the wounds were an operating and
substantial cause of death. Arguably, it was then the same as if he had
cut his throat or blown his brains out.”149

In R. v Dhaliwal,150 a woman who had been subjected to various
forms of abuse committed suicide. In the Court of Appeal it was
stated obiter that “at least arguably” the defendant’s violence
could be regarded as the cause of her death.

JEREMY HORDER AND LAURA
MCGOWAN, “MANSLAUGHTER BY
CAUSING ANOTHER’S SUICIDE” [2006]



CRIM. L.R. 1035, 1042–3:
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“When a relationship is characterised by persistent domestic abuse
(especially in the kind of cultural and religious context to be found in
Dhaliwal), the experience of living with the abuse is liable to affect the
victim’s decision-making processes, and to influence the range and
character of actions she regards as legitimate, inevitable or natural …

There has been strong support for an approach to causation in which
the destructive effect domestic abuse has on the victim’s autonomy can
be regarded as rendering the defendant criminally responsible for the
victim’s suicide …

It might be that a decision on the part of a victim of abuse to commit
suicide is best explained, in straightforward causal terms, by a
depressive condition induced by the abuse … [H]is abuse triggered the
operat on of a special vulnerability of the victim. On our account,
however, the causal link between the abuse and the suicide can be (lack
of) freedom-based, and need not be based on a victim’s special
vulnerability. An abuse-based controlling influence can, in this context,
make a decision to commit suicide something that the victim was not
truly free to avoid, because other avoiding actions were in practical
terms ruled out by the effect of that influence.”
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“Victim condition” cases such as Blaue are straightforward
applications of Hart and Honoré’s “abnormal condition”
exception. The “abnormality” of the victim does not break the
chain of causation. However, there is a problem in these cases
where the defendant is held to take his victim as he finds him. In
Blaue, the victim’s physical or mental condition is counted as an
“abnormal condition” and thus unable to rank as a coincidence.
But in the cases of victims escaping from attackers, such as
Roberts and Mackie, the victim’s psychological make-up that
might have induced flight from the defendant is disregarded and
insistence is placed on such actions being reasonable, likely or
foreseeable. Perhaps this was simply because there was no
evidence of the victims suffering from any particular
psychological condition. However, what if the victim, because of



an established pre-existing neurotic condition, grossly over-
reacts to a minor assault: for example, jumps from the 10th floor
of a building because the defendant placed his arm around her
shoulder? Under the Blaue principle the defendant must take his
victim as he finds her and causation is established. Under the
Roberts principle such a victim’s action could probably be
viewed as “daft” and so break the causal chain. How can this
divergence of approach be explained?

Perhaps the best way of resolving this issue is by recognising the
centrality of the “free, deliberate and informed” intervention test
endorsed in Kennedy (No.2). If the victim’s suicide or leaping
from a moving car was voluntary it breaks the chain of
causation. This was the solution adopted in Pagett, Latif and
Kennedy (No.2) for determining whether the actions of a third
person (or the victim) constituted a novus actus interveniens.
Horder and McGowan offer this same solution in cases where an
abused woman commits suicide. In relation to cases where the
victim is escaping from the violence of the defendant, the courts,
in assessing whether the response is reasonable have taken
account of any particular idiosyncrasies of the victim. In Blaue,
the issue is whether it is reasonably foreseeable that a Jehovah’s
Witness would refuse a blood transfusion. This was the approach
approved in Williams and Davis where it was held that, in
assessing whether the victim’s response in jumping out of the car
was reasonably foreseeable one had to bear in mind “any
particular characteristic of the victim”. In Corbett, the issue was
whether the reaction of a victim “in that state” was foreseeable.
This test enables the victim’s condition or characteristics to be
taken into account and provides some indication of whether the
victim’s actions were voluntary or not. If it were reasonably
foreseeable that the person with the neurotic condition would
jump from the building, that victim’s actions can be regarded as
involuntary. (The defendant, in this example, would not be liable
for the resultant death as there would be no relevant culpability.)

On the other hand, in cases where there is no evidence of any
particular characteristics or mental condition, such as Roberts,
the test is simply whether the response is reasonable. The fact
that a victim with particular characteristics does an act that is
reasonably foreseeable is, in such cases, indicative that that act



was “involuntary”. In Blaue, it was reasonably foreseeable that a
Jehovah’s Witness would refuse a blood transfusion. Because of
her religion she had no choice. Most Jehovah Witnesses would
do the same; that is why such a reaction is reasonably
foreseeable and can be regarded as involuntary. On the other
hand, if a person, not being a Jehovah’s Witness refused a blood
transfusion in similar circumstances, in the absence of any
medical explanation this could not be regarded as reasonably
foreseeable which indicates that the decision was a voluntary
one breaking the chain of causation. Again, ultimately, it is for
the jury, having been properly directed as to the application of
the voluntary intervention test, to determine whether such a
decision amounted to a voluntary choice breaking the chain of
causation.

(iv) Conclusion
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It is interesting that, leaving aside the medical and strict liability
judgments, many of the problem cases discussed above involved
constructive manslaughter,151 which is a species of crime where
no mens rea is required as to the final result. Hughes similarly
involved a constructive homicide offence.152 The other leading
case, Roberts, involved the Offences Against the Person Act
1861 s.47 which, as another constructive crime, also does not
require mens rea as to the result. This tends to lend some
credence to the view that principles of causation are subservient
to those of mens rea. Where there is clear mens rea as to the
result, problems of causation will not be allowed to intrude.
(Dear is an exception here.) But, where one is dealing with
constructive crime, the job cannot be left to mens rea and it is in
this area that “principles”, such as they are, have started
emerging. However, even in these, and certainly in the other
cases, it would be a mistake to ignore the role of policy: for
example, the policy of not allowing medical treatment to break
the chain of causation or the policy of respecting a victim’s
religious beliefs in Blaue.

It must be remembered that most of the defendants in the above
cases could have been charged with, or found guilty of, lesser



offences. Pagett was convicted of possession of a firearm,
kidnapping and attempted murder. Kennedy was convicted of
supplying a Class A drug to another. McKechnie was charged, in
the alternative, with causing grievous bodily harm with intent.
Blaue could have been convicted of attempted murder, Hayward
of assault, Hughes of driving whilst uninsured and unlicensed,
and so on. Welansky could have been found guilty of a violation
of safety regulations. Policy considerations dictated that they all
be blamed and punished for something, but the question is: what
were the policy considerations that dictated they be found liable
for homicide offences, as opposed to these lesser offences? It is
interesting how much importance has been attached to the
resulting harm as opposed to the more immediate “wrongdoing”
of the defendant. Whether this approach is justifiable is one of
the main themes of the next chapter.

III. Mens Rea

A. BLAME AND RESPONSIBILITY
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The normal consequence of a criminal conviction is punishment.
The offender is subjected to censure and blame. Blame and
censure are only appropriate if the offender was morally
responsible for his behaviour. We do not blame animals, small
children and the insane that have caused a harm because we do
not hold them responsible. In a liberal society where political
freedom is valued, people must be free from criminal liability
and punishment unless they “voluntarily” break the law153 in the
sense of doing something that they can properly acknowledge as
wrongdoing.154 A morally responsible agent is one who
understands the social norms to which he is subject155 and can
understand and accept responsibility for wrongdoing (whether or
not this is associated with feelings of guilt). Such an agent can
understand the “communicative enterprise of punishment”156 in a
way that young children and the insane cannot. The state may
use its coercive powers against citizens who lack responsibility
(for example, imposing tax on the purchase of goods157), but the
use of its censuring powers of punishment in such cases would



not be consistent with the demands of political freedom. There
would be no freedom in a state that chose to punish persons with
green eyes. In short, the link between responsibility and criminal
liability is one of the hallmarks of a free society.

How is responsibility assessed? There are two main theories: the
capacity theory and the character theory.158

Under the capacity theory, the necessary attributes are
knowledge, reason and control (which include the capacity to
make choices).159

H. L. A. HART, PUNISHMENT AND
RESPONSIBILITY: ESSAYS IN THE
PHILOSOPHY OF LAW (1968), P.152:
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“What is crucial is that those whom we punish should have had, when
they acted, the normal capacities, physical and mental, for doing what
the law requires and abstaining from what it forbids, and a fair
opportunity to exercise these capacities. Where these capacities and
opportunities are absent, as they are in different ways in the varied
cases of accident, mistake, paralysis, reflex action, coercion, insanity
etc., the moral protest is that it is morally wrong to punish because ‘he
could not have helped it’ or ‘he could not have done otherwise’ or ‘he
had no real choice’.”
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According to this traditional view, because the defendant could
choose to do otherwise we are entitled to hold her morally
blameworthy and to punish her. Because it is difficult to say that
the mentally disordered defendant could have done otherwise
she is exonerated from blame and punishment.160

This capacity theory can be applied to crimes of recklessness and
negligence.

ANTONY DUFF AND ANDREW VON
HIRSCH, “RESPONSIBILITY,



RETRIBUTION AND THE
‘VOLUNTARY’: A RESPONSE TO
WILLIAMS” [1997] C.L.J. 103, 109–
110:
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“We might do better to focus on the notion of rational agency. By this,
we mean not action that is in fact guided by good reasons; but action
which is in principle susceptible to being guided by reasons, done by
an agent who would be capable of recognising whether such reasons
are good ones … [I]t seems to us to be the best way to try to capture
the idea of moral responsibility which is appropriate to ascriptions of
criminal liability: what we condemn the agent for is a failure to
recognise, to accept, or to be adequately motivated by, reasons for
action (those offered by the law) which were within his grasp.”
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There have been many challenges to this notion that people are
free or autonomous agents capable of rational action and free
choice. The argument here is that this conception of individuals
as autonomous, self-determined beings ignores the social context
within which people operate. As Norrie puts it: “while we feel in
control of what we say or do, we sometimes appear only to
speak the parts bequeathed to us by history and context”.161 An
extension of this argument is known as determinism. According
to this view, all human action is the result of preceding events
and conditions (environmental, biological or even chemical). All
actions are “determined” and freedom of will is a myth. Under
this view, a person cannot be held responsible for something that
she was inevitably going to do. In the following decision, the
court was faced with just such a determinist argument.

STATE V SIKORA 44 N.J. 453, 210 A.
2D. 193 (1965) (SUPREME COURT OF
NEW JERSEY):
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The defendant, Sikora, was charged with murder and produced
psychodynamic evidence that as a result of his genetic makeup and
upbringing he was incapable of exercising free will.

FRANCIS J:

“In appearing as a witness, Dr Galen indicated his function was to
help the court understand ‘the dynamics of what happened to this
man with his particular history at this particular time in his life.’ …
Basically Dr Galen’s thesis is that man is a helpless victim of his
genes and his lifelong environment; that unconscious forces from
within dictate the individual’s behaviour without his being able to
alter it …

In short the doctor opined that the circumstances to which Sikora
had been subjected imposed on his personality disorder a stress that
impaired or removed his ability consciously to premeditate or weigh
a design to kill. The tension was so great that he could handle it only
by an automatic reaction motivated by the predetermined influence
of his unconscious. Plainly the doctor meant that Sikora’s response
was not a voluntary exercise of his free will …

For protection of society the law accepts the thesis that all men are
invested with free will and capable of choosing between right and
wrong. In the present state of scientific knowledge that thesis cannot
be put aside in the administration of the criminal law. Criminal
blameworthiness cannot be judged on a basis that negates free will
and excuses the offence, wholly or partially, on opinion evidence
that the offender’s psychological processes or mechanisms were
such that even though he knew right from wrong he was
predetermined to act the way he did at that time because of
unconscious influences set in motion by the emotional stresses then
confronting him. In a world of reality such persons must be held
responsible for their behaviour …

Criminal responsibility must be judged at the level of the conscious.
If a person thinks, plans and executes the plan at that level, the
criminality of his act cannot be denied, wholly or partially, because
although he did not realise it, his conscious was influenced to think,
to plan and to execute the plan by unconscious influences which
were the product of his genes and his lifelong environment … If the
law were to accept such a medical doctrine … the legal doctrine of



mens rea would all but disappear from the law … Criminal
responsibility, as society now knows it, would vanish from the
scene, and some other basis for dealing with the offender would
have to be found.”

GEORGE P. FLETCHER, RETHINKING
CRIMINAL LAW (1978), PP.801–802:
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“It is difficult to resolve [the issue of determinism and responsibility]
except by noting that we all blame and criticise others, and in turn
subject ourselves to blame and criticism, on the assumption of
responsibility for our conduct. In order to defend the criminal law
against the determinist critique, we need not introduce freighted terms
like ‘freedom of the will.’ Nor need we ‘posit’ freedom as though we
were developing a geometric system on the basis of axioms. The point
is simply that the criminal law should express the way we live. Our
culture is built on the assumption that, absent valid claims of excuse,
we are accountable for what we do. If that cultural presupposition
should someday prove to be empirically false, there will be far more
radical changes in our way of life than those expressed in the criminal
law.”

TONY HONORÉ, RESPONSIBILITY AND
FAULT (1999), PP.135–137:
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“It is sometimes said that determinism, if true, is irrelevant to the moral
and legal responsibility of human agents. But can this be the case,
given that intelligent people have been and are concerned to show that
the things that go wrong in our society are better tackled by eliminating
the causes of wrongdoing than by punishing, censuring or isolating the
wrongdoers?

To avoid a superficial discussion of a complex issue, I assume that it
makes sense to treat people as the authors of and hence responsible for
their actions …



The worry remains that, though it may make sense to treat people as
responsible for their conduct, if human actions are caused by
circumstances, people are not really responsible for what they do.
However beneficial it may be to treat them as if they were, to do so is
to resort to a salutary lie. And salutary lies stop being salutary when the
deception is revealed. Are people’s actions in fact caused by their
hereditary make-up and external circumstances? No one can be sure.
Though valuable work has been done by psychologists, neurologists
and sociologists the precise regularities involved, if they exist, await
discovery … Even so, we tend to assume that something determines
people’s decisions. That nothing determined them would imply that
they were not merely unpredictable but inexplicable: a belief that
would be truly alarming.

Should this disturb us? It seems that even ‘strong psychophysical
explanations’ bordering on psychological laws are compatible with the
notions of choice, decision, action and intention to which we are
committed when we treat people as responsible. To suppose, as a
working hypothesis, that our decisions are determined does not make it
implausible or illogical to treat ourselves as the authors of our actions
when we judge ourselves and others as social beings. How far back is it
rational to go in tracing causes must depend on the purpose for which
we want to get at the cause of something that has gone wrong. This
must also apply to the causes of human conduct. It is rational to treat
people as the authors of their actions in the context of a system of
responsibility that we regard as valuable both for individuals and for
society as a whole. To treat human action as a stopping point beyond
which causal inquiries are not ordinarily pursued is sensible and indeed
indispensable.”
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The alternative conception of responsibility is one based upon
the character of the defendant:

“Actions for which we hold a person fully responsible are those in
which her usual character is centrally expressed. The finding of a
mental element such as intention or recklessness on the character
model provides an important piece of evidence from which the
existence of character responsibility may be inferred, given that single
acts do not always indicate settled dispositions.”162



Thus, we would hold responsible a person who makes
unreasonable mistakes because such behaviour manifests an
undesirable character trait of practical indifference to others. On
the other hand, a person who acts under duress is not expressing
her usual character. As she has been forced to act in a particular
way, we are unable to draw an inference to a flawed character.
This approach does have certain attractions; not least it accords
with our tendency to regard as significant the fact that someone
acts “out of character” and may be more in keeping with the
function of the criminal law as a form of social control.
However, it is this intuitive appeal that reveals a central
weakness of this character theory. The infliction of a serious
harm could be regarded as non-culpable if the agent acted “out
of character”.163 But how would we know if any action were
uncharacteristic of the agent? This theory is unlikely to replace
the capacity conception of responsibility because it looks too
much like punishing people for what they are rather than for
what they do. Such a person:

“remains a moral cripple, a flawed person in his own eyes, a person
who understands that he committed a crime because of ‘the kind of
person he is’ … [This amounts to an] enormous and sadistic
cruelty.”164

B. BLAME AND MENS REA
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The fact that one is a responsible agent does not necessarily
mean that criminal liability is justifiable when a harm is caused
or a wrong committed. Duff puts it that:

“responsibility is a necessary but not a sufficient condition of liability.
I am liable to conviction or blame for X only if I am responsible for X;
but I can be responsible for X without being thus liable.”165

The question is thus: in what circumstances should the actions of
a responsible actor be held criminal? The answer is: when she is
sufficiently blameworthy in causing the harm or committing the



wrong. The mechanisms for establishing this appropriate degree
of blame are the subject of the ensuing sections. But it should be
emphasised at the outset that the indicators of blame are largely
fashioned according to which of the above competing
conceptions of responsibility we adopt. For example, if we
adopted the “character conception” of responsibility, we might
need to evaluate an actor’s motivations because a laudable
motive would not reveal a flawed character. The law, however,
has been fearful of adopting such a course as it might necessitate
exempting from blame those who rob the rich to give to the poor
or those who, as in Chandler v DPP,166 commit offences to
express their opposition to nuclear weapons. Accordingly, the
law adopts the stance that motive is generally irrelevant to the
assessment and has instead preferred the “capacity conception”
of responsibility. We blame those who have control over their
actions and have chosen to commit a crime. The process of
choosing to commit a crime is a mental process involving
cognition (knowing or realising that a consequence could occur
or that a circumstance could exist). This mental state became
known as mens rea. (We shall see, however, that more recently
the term mens rea has been expanded to encompass more than
pure mental states.)

Some commentators have rejected the need for mens rea before
criminal liability is justified and have argued that liability should
be based on harm done.

BARONESS WOOTTON, CRIME AND
THE CRIMINAL LAW, 2ND EDN (1981),
PP.43, 46–48:

2–130

“If the law says that certain things are not to be done, it is illogical to
confine this prohibition to occasions on which they are done from
malice aforethought; for at least the material consequences of an
action, and the reasons for prohibiting it, are the same whether it is the
result of sinister malicious plotting, of negligence or of sheer accident.
A man is equally dead and his relatives equally bereaved whether he
was stabbed or run over by a drunken motorist or by an incompetent



one; and the inconvenience caused by the loss of your bicycle is
unaffected by the question whether or not the youth who removed it
had the intention of putting it back, if in fact he had not done so at the
time of his arrest. It is true, of course, as Professor Hart has argued,
that the material consequences of an action by no means exhaust its
effects.

‘If one person hits another, the person struck does not think of the
other as just a cause of pain to him. If the blow was light but
deliberate, it has a significance for the person struck quite different
from an accidental much heavier blow.’

To ignore this difference, he argues, is to outrage ‘distinctions which
not only underlie morality but pervade the whole of our social life.’
That these distinctions are widely appreciated and keenly felt no one
would deny. Often perhaps they derive their force from a purely
punitive or retributive attitude; but alternatively they may be held to be
relevant to an assessment of the social damage that results from a
criminal act. Just as a heavy blow does more damage than a light one,
so also perhaps does a blow which involves psychological injury do
more damage than one in which the hurt is purely physical.

The conclusion to which this argument leads is, I think, not that the
presence or absence of the guilty mind is unimportant, but that mens
rea has, so to speak—and this is the crux of the matter—got into the
wrong place. Traditionally, the requirement of the guilty mind is
written into the actual definition of a crime. No guilty intention, no
crime, is the rule. Obviously this makes sense if the law’s concern is
with wickedness: where there is no guilty intention, there can be no
wickedness. But it is equally obvious, on the other hand, that an action
does not become innocuous merely because whoever performed it
meant no harm. If the object of the criminal law is to prevent the
occurrence of socially damaging actions, it would be absurd to turn a
blind eye to those which were due to carelessness, negligence or even
accident. The question of motivation is in the first instance irrelevant.

But only in the first instance. At a later stage, that is to say, after what
is now known as a conviction, the presence or absence of guilty
intention is all-important for its effect on the appropriate measures to
be taken to prevent a recurrence of the forbidden act. The prevention of
accidental deaths presents different problems from those involved in
the prevention of wilful murders. The result of the actions of the



careless, the mistaken, the wicked and the merely unfortunate may be
indistinguishable from one another, but each case calls for a different
treatment. Tradition, however, is very strong, and the notion that these
differences are relevant only after the fact has been established that the
accused committed the forbidden act seems still to be deeply abhorrent
to the legal mind.”
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Hart has taken issue with these claims by putting forward what
has become the classic justification of the doctrine of mens
rea.167 He clearly believed in people’s ability to determine their
own actions and rested his defence of mens rea upon that belief.
Even if one accepts people as “responsible”, it does not mean
that the notion of “wickedness” need automatically be accepted
as well, nor that one, therefore, punishes retributively on the
basis of it. Instead, as we have seen, the value of punishment
rests on the “simple idea that unless a man has the capacity and a
fair opportunity or chance to adjust his behaviour to the law its
penalties ought not to be applied to him”.168 By punishing when
there is some mental element, one acknowledges a person’s
capacity and has given her the chance not to overstep the legal
boundaries of action. It gives people the maximum power to
determine their own future. The person who has exercised self-
restraint and who has made the right choices is not made to
suffer for mistakes or accidents.

H. L. A. HART, PUNISHMENT AND
RESPONSIBILITY (1968), P.183:
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“If you strike me, the judgment that the blow was deliberate will elicit
fear, indignation, anger, resentment: these are not voluntary responses;
but the same judgment will enter into deliberations about my future
voluntary conduct towards you and will colour all my social relations
with you. Shall I be your friend or enemy? Offer soothing words? Or
return the blow? All this will be different if the blow is not voluntary.
This is how human nature in society actually is and as yet we have no
power to alter it. The bearing of this fundamental fact on the law is
this. If as our legal moralists maintain it is important for the law to



reflect common judgments of morality, it is surely even more important
that it should in general reflect in its judgments on human conduct
distinctions which not only underlie morality, but pervade the whole of
our social life. This it would fail to do if it treated men merely as
alterable, predictable, curable or manipulative things.”

These views have been widely accepted by the criminal law. But
what does “mens rea” mean?

J. F. STEPHEN, HISTORY OF THE
CRIMINAL LAW OF ENGLAND, VOL.II
(1883), PP.94–95:
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“The maxim, ‘Actus non facit reum nisi mens sit rea’, is sometimes
said to be the fundamental maxim of the whole criminal law …

It is frequently though ignorantly supposed to mean that there cannot
be such a thing as legal guilt where there is no moral guilt, which is
obviously untrue, as there is always a possibility of a conflict between
law and morals.

It also suggests the notion that there is some state of mind called a
‘mens rea’, the absence of which, on any particular occasion, deprives
what would otherwise be a crime of its criminal character. This also is
untrue. There is no one such state of mind, as any one may convince
himself by considering the definitions of dissimilar crimes. A
pointsman falls asleep, and thereby causes a railway accident and the
death of a passenger; he is guilty of manslaughter. He deliberately and
by elaborate devices produces the same result: he is guilty of murder. If
in each case there is a mens rea, as the maxim seems to imply, mens
rea must be a name for two states of mind, not merely differing from
but opposed to each other, for what two states of mind can resemble
each other less than indolence and an active desire to kill?

The truth is that the maxim about mens rea means no more than that
the definition of all or nearly all crimes contains not only an outward
and visible element, but a mental element, varying according to the
different nature of different crimes. Thus, in reference to murder, the
mens rea is any state of mind which comes within the description of



malice aforethought. In reference to theft the mens rea is an intention
to deprive the owner of his property permanently, … Hence the only
means of arriving at a full comprehension of the expression mens rea is
by a detailed examination of the definitions of particular crimes, and
therefore the expression itself is unmeaning.”
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Mens rea is the term generally used to indicate the mental
element required by the definition of the crime. Older law and
statutes used evaluative terms such as “malice aforethought” and
“maliciously”. For the past century, and particularly the last half-
century, more cognitive terms such as knowledge and belief in
relation to circumstances, and intention and recklessness in
relation to consequences, have become prevalent. The courts
have embraced these new concepts and have reinterpreted the
older terms in the light of them. For example, “maliciously” in
the Offences Against the Person Act 1861 s.20 has been
construed as meaning “recklessly”. Other forms of affective (as
opposed to cognitive) mens rea also exist. For example, theft
requires “dishonesty”: this is a state of mind relating to the
wrongfulness of actions.

However, the term mens rea has also been used to describe other
forms of culpability that do not necessarily involve a “state of
mind” in its cognitive sense of intending or being subjectively
aware that a consequence could occur. For example, in the 1980s
the law adopted an “objective” test of recklessness that involved
a failure to foresee an obvious risk (an interpretation abandoned
in 2003). Also, it has long been established that the mens rea for
one species of manslaughter is satisfied by proof of gross
negligence. In Misra it was stated that:

“the term ‘mens rea’ is also used to describe the ingredient of fault or
culpability before criminal liability for the defendant’s actions may be
established … The requirement for gross negligence provides the
necessary element of culpability.”169

The Sentencing Advisory Panel (now known as the Sentencing
Council) stated that there are four levels of culpability: intention,
recklessness, knowledge and negligence.170 Indeed, there is an



increasing number of crimes for which only negligence is
required. A prime example of this is the crime of rape. It would
be churlish to describe rape as a crime not involving mens rea.

One approach to this issue would be to conclude that there are
two species of mens rea. First, there is “cognitive mens rea”
which involves intention or foresight on the part of the
defendant. Secondly, there is “normative mens rea” under which
an assessment of culpability involves an evaluation of the
defendant’s actions, taking into account all the circumstances
including the defendant’s state of mind.171

KUMARALINGHAM AMIRTHALINGAM,
“CALDWELL RECKLESSNESS IS DEAD,
LONG LIVE MENS REA’S
FECKLESSNESS” (2004) 67 M.L.R.
491, 492:
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“The doctrine of mens rea itself needs to be restored to its normative
roots of attributing blameworthiness …

Briefly, blameworthiness goes beyond mere conduct responsibility; it
is a normative enquiry as to whether the person deserves to be labelled
and punished as a criminal. The blameworthiness of an accused is not
determined merely by enquiring whether there existed a ‘subjective’
mens rea; it requires an additional crucial step of asking whether the
‘mens was rea’. This inquiry involves an ‘objective’ element and
includes inadvertence within mens rea.”172
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This approach, which is more consistent with the “character
conception” of responsibility, has the advantage that it focuses
attention on the central issue whether the defendant is
blameworthy.173 In many cases, cognitive mens rea is a prime
indicator of blameworthiness but an assessment of blame can be
based on other non-cognitive factors. For example, a defendant
can be blamed for causing a harm when, even though there was



no awareness of the possibility of the harm occurring at the time
of acting, it was the defendant’s own fault for getting herself into
a situation or condition (for example, intoxicated) whereby she
was deprived of the capacity for awareness. Also, the fact that a
defendant has cognitive mens rea does not conclusively establish
that she is blameworthy. She might intentionally bring about a
prohibited harm but be exempt from blame because of a
recognised excuse or justification (for example, duress or self-
defence).

Accordingly, it must be borne in mind throughout this book that
the term “mens rea” is no more than a tool in the identification
of culpability. The construction of the various mens rea terms,
such as recklessness, should be governed by the central quest of
identifying blameworthiness. For example, in assessing whether
“recklessness” should be interpreted as including a failure to
consider obvious risks, the central issue is whether such a failure
can be regarded as sufficiently culpable to justify the imposition
of criminal liability.

C. PROOF OF COGNITIVE MENS
REA
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Most of the mens rea concepts mentioned above require proof of
a person’s state of mind. Did the actual defendant intend the
consequence or foresee the risk of it occurring? This is
commonly described as being a “subjective” test. Such a
subjective test assumes that a person’s state of mind is
ascertainable. However, is it possible to inquire into a person’s
mind to ascertain what her intentions were when she committed
the crime (maybe many months or even years previously)? As
Ackner J said in his summing-up to the jury in Hyam:

“There is no scientific measurement or yardstick for gauging a
person’s intention. Unfortunately, there is no form of meter which one
can fix to an accused person, like an amp meter or something of that
kind, in order to ascertain what the intention is, no X-ray machine
which will produce a useful picture.”174



Despite the scientific impossibility of ascertaining what a
person’s state of mind was at the time of the alleged crime,
cognitive mens rea requires courts to try to establish these
subjective states of mind. How is this done?

Without direct evidence of a person’s state of mind, such as a
confession (although even this might not be reliable), mens rea
has to be established by drawing inferences from facts; the jury
must consider all the circumstantial evidence—the conduct of
the defendant before, during and after the crime, motive,
statements by the defendant, type of weapon used etc—and from
that infer what the defendant must have intended. The jury can
only perform this task by trying to ascertain what any normal or
reasonable person would have intended or foreseen in those
circumstances. From this developed the important maxim that a
person must be taken to intend the natural and probable
consequences of her actions. This maxim, which of course went
a long way towards destroying any subjective notion of mens
rea, was interpreted rigidly by the House of Lords in the
following decision.

DIRECTOR OF PUBLIC PROSECUTIONS
V SMITH [1961] A.C. 290 (HOUSE OF
LORDS):
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The respondent was driving a car in which there was stolen property.
He was stopped by a police officer who told him to draw into the near
side. The respondent began to do so and the constable walked beside
the car. Then the respondent suddenly accelerated down an adjoining
road. The constable succeeded in hanging on to the car which pursued
an erratic course until he was thrown off in the path of a vehicle which
ran over him, killing him.

At his trial for murder, the respondent maintained that he had no
intention of killing or causing serious injury to the constable. Donovan
J directed the jury:

“if you are satisfied that he must, as a reasonable man, have
contemplated that grievous bodily harm was likely to result to that



officer and that such harm did happen and the officer died in
consequence, then the accused is guilty of capital murder.”

The jury returned a verdict of guilty. The Court of Criminal Appeal
quashed his conviction on the ground of misdirection. The Crown
appealed to the House of Lords.

VISCOUNT KILMUIR:

“The unlawful and voluntary act must clearly be aimed at someone
in order to eliminate cases of negligence or of careless or dangerous
driving. Once, however, the jury are satisfied as to that, it matters
not what the accused in fact contemplated as the probable result or
whether he ever contemplated at all, provided he was in law
responsible and accountable for his actions, that is, was a man
capable of forming an intent, not insane within the M’Naghten Rules
and not suffering from diminished responsibility. On the assumption
that he is so accountable for his actions, the sole question is whether
the unlawful and voluntary act was of such a kind that grievous
bodily harm was the natural and probable result. The only test
available for this is what the ordinary responsible man would, in all
the circumstances of the case, have contemplated as the natural and
probable result. That, indeed, has always been the law …

Another criticism of the summing-up and one which found favour in
the Court of Criminal Appeal concerned the manner in which the
trial judge dealt with the presumption that a man intends the natural
and probable consequences of his acts. The real question is whether
the jury should have been told that it was rebuttable. In truth,
however, as I see it, this is merely another way of applying the test
of the reasonable man. Provided that the presumption is applied,
once the accused’s knowledge of the circumstances and the nature of
his acts have been ascertained, the only thing that could rebut the
presumption would be proof of incapacity to form an intent, insanity
or diminished responsibility. In the present case, therefore, there was
no need to explain to the jury that the presumption was rebuttable.”

Appeal allowed
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This decision was greeted with howls of derision by most
English commentators.175 The exact effect of the decision was



never settled: did it lay down an irrebuttable evidential
presumption that intention was to be ascertained objectively for
all crimes? Or did it lay down a new mens rea for murder—a
completely objective test where it was only necessary to
establish that death or grievous bodily harm was objectively
foreseeable? Either way, its effect was profound. Murder (and
possibly all crimes) had been transformed into a crime of
negligence: if the reasonable man would have foreseen the harm,
the defendant was liable.

Intense criticism of this decision176 led to the passing of the
Criminal Justice Act 1967 s.8:

“A court or jury, in determining whether a person has committed an
offence—

(a) shall not be bound in law to infer that he intended or
foresaw a result of his actions by reason only of its
being a natural and probable consequence of these
actions; but

(b) shall decide whether he did intend or foresee that result
by reference to all the evidence, drawing such
inferences from the evidence as appear proper in the
circumstances.”

The legislature has thus clearly endorsed the idea that intention
is to be subjectively ascertained—as must foresight.177 Of
course, one way to establish a person’s state of mind is by
obtaining a confession. There is evidence that historically this
led to the police exerting more pressure to get confessions from
defendants to strengthen the case for the prosecution.178 The
results were seen in a number of successful appeals against
convictions.

Section 8 does not actually solve the practical problem of
proving mens rea at all; it merely states what ought to be done in
theory. It is true that if there is clear evidence that the defendant
did not intend a result, the jury can so find. But in what
circumstances would a jury conclude that while a reasonable
man would have foreseen a result, the defendant did not? Surely
this would generally only occur where there was clear evidence



that the defendant’s state of mind was in some material way
different from that of the reasonable man—say, because she was
a schizophrenic. But Viscount Kilmuir in DPP v Smith was
careful to exclude those persons not capable of conforming to
the standards of the reasonable man.
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In other cases, however, it is doubtful if juries can do otherwise
than draw inferences from conduct and apply their own
standards, the standards of ordinary people: “If I had been in that
situation, what would I have foreseen?” Perhaps this is what was
meant by the startling extract from a training manual for
magistrates which stated:

“It is sometimes said on the defendant’s behalf that he did not intend
to inflict the particular injury which the victim suffered. This is always
a weak point because any sane person who commits an act of violence
must expect injury to result. The fact that it happens to be greater than
anticipated provides no excuse whatsoever.”179

The Court of Appeal can sometimes pay lip-service to s.8 and
quash convictions because the jury was not clearly directed that
the test of intention is subjective.180 Nevertheless, in reality, it
seems likely that in many (if not most) cases s.8 is impracticable
and juries in fact have to apply objective tests. As we shall see,
this is one of the reasons why subjectivism has come under
attack and there have been increasing calls for a more objectivist
approach towards the ascertainment of mens rea—particularly
recklessness.

We are now in a position to examine some of the core mens rea
concepts, in particular, intention, recklessness and negligence.
Other mens rea concepts, such as dishonesty and knowledge, are
discussed later in the book in relation to the offences to which
they apply. Which of these mens rea concepts is applicable
depends on the definition of the offence on question. For some
offences, this is specified by statute. For example, the Theft Act
1968 s.1 defines theft as requiring proof of dishonesty. For other
offences, case law has established the type of mens rea required.
For example, for an assault proof of recklessness suffices.181



D. INTENTION

1. Introduction
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For many crimes it is unnecessary to dist1inguish intention from
recklessness because proof of either will suffice. For example,
the Criminal Damage Act 1971 s.1(1) provides that it is an
offence to destroy or damage any property belonging to another
“intending to destroy or damage any such property or being
reckless as to whether any such property would be destroyed or
damaged”. However, there are some crimes that can only be
committed intentionally: for example, the Offences Against the
Person Act 1861 s.18 makes it an offence to wound or cause
grievous bodily harm “with intent to cause grievous bodily
harm”. For these crimes, it is essential to define intention with
some precision in order to distinguish it from recklessness.

2. The law
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As seen above, the Criminal Justice Act 1967 s.8 lays down an
evidential rule as to how intention is to be proved and makes it
clear that intention is a subjective state of mind. What matters is
whether the defendant intended the result, not whether the
reasonable man would have intended it. In trying to ascertain
what the defendant did intend, the court or jury must draw
inferences from all the relevant evidence.

However, while this is clear as to the process for ascertaining
intention, there is no statutory definition of intention in English
law. Indeed, over the past few decades there has been much
controversy over the actual meaning of the concept “intention”.
Two views have dominated this debate:

(1) A consequence is intended when it is the aim or the
objective of the actor. This is called “direct” intention.

(2) A consequence is intended when it is the aim or
objective of the actor, or is foreseen as a virtual,
practical or moral certainty. If this second state of mind



is classed as intention, it is usually called “oblique”
intention.

The courts used to adopt an even broader view in holding that a
consequence was intended when it was foreseen as a probable or
likely result of the defendant’s actions.182 In Hyam,183 for
instance, Mrs Hyam poured petrol through the letterbox of the
house of her lover’s new mistress and then ignited it knowing
people were asleep in the house. She claimed that she had not
meant to kill but had foreseen death or grievous bodily harm as a
highly probable result of her actions. Her conviction for murder
was upheld with the House of Lords arguably ruling that her
state of mind amounted to an intention to kill or cause grievous
bodily harm.

However, since then there has been a retreat from this position
and it is now clear that foresight of a consequence as probable,
likely or even highly probable does not amount to intention.
However, the precise status and meaning of oblique intention has
greatly troubled the courts.

R. V MOLONEY [1985] A.C. 905
(HOUSE OF LORDS):
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The appellant and his stepfather, both of whom had been drinking
heavily, engaged in a contest to ascertain who was quicker on the draw
with a shotgun. The appellant shot and killed his stepfather but claimed
he had not realised the gun was pointing at him. He was convicted of
murder and his appeal was dismissed by the Court of Appeal. He
appealed to the House of Lords.

LORD BRIDGE OF HARWICH:

“[L]ooking on their facts at the decided cases where a crime of
specific intent was under consideration, they suggest to me that the
probability of the consequence taken to have been foreseen must be
little short of overwhelming before it will suffice to establish the
necessary intent. The golden rule should be that, when directing a
jury on the mental element necessary in a crime of specific intent,
the judge should avoid any elaboration or paraphrase of what is



meant by intent, and leave it to the jury’s good sense to decide
whether the accused acted with the necessary intent, unless the judge
is convinced that, on the facts and having regard to the way the case
has been presented to the jury in evidence and argument, some
further explanation or elaboration is strictly necessary to avoid
misunderstanding. In trials for murder or wounding with intent, I
find it very difficult to visualise a case where any such explanation
or elaboration could be required, if the offence consisted of a direct
attack on the victim with a weapon … Even where the death results
indirectly from the act of the accused, I believe the cases that will
call for a direction by reference to foresight of consequences will be
of extremely rare occurrence …

I do not, of course, by what I have said in the foregoing paragraph,
mean to question the necessity, which frequently arises, to explain to
a jury that intention is something quite distinct from motive or
desire. But this can normally be quite simply explained by reference
to the case before the court or, if necessary, by some homely
example. A man who, at London Airport, boards a plane which he
knows to be bound for Manchester, clearly intends to travel to
Manchester, even though Manchester is the last place he wants to be
and his motive for boarding the plane is simply to escape pursuit.
The possibility that the plane may have engine trouble and be
diverted to Luton does not affect the matter. By boarding the
Manchester plane, the man conclusively demonstrates his intention
to go there, because it is a moral certainty that that is where he will
arrive …

Starting from the proposition … that the mental element in murder
requires proof of an intention to kill or cause really serious injury,
the first fundamental question to be answered is whether there is any
rule of substantive law that foresight by the accused of one of those
eventualities as a probable consequence of his voluntary act, where
the probability can be defined as exceeding a certain degree, is
equivalent or alternative to the necessary intention. I would answer
this question in the negative …

The irrationality of any such rule of substantive law stems from the
fact that it is impossible to define degrees of probability, in any of
the infinite variety of situations arising in human affairs, in precise
or scientific terms …



I am firmly of opinion that foresight of consequences, as an element
bearing on the issue of intention in murder, or indeed any other
crime of specific intent, belongs, not to the substantive law, but to
the law of evidence …

In the rare cases in which it is necessary to direct a jury by reference
to foresight of consequences, I do not believe it is necessary for the
judge to do more than invite the jury to consider two questions. First,
was death or really serious injury in a murder case (or whatever
relevant consequence must be proved to have been intended in any
other case) a natural consequence of the defendant’s voluntary act?
Secondly, did the defendant foresee that consequence as being a
natural consequence of his act? The jury should then be told that if
they answer yes to both questions it is a proper inference for them to
draw that he intended that consequence.”

Appeal allowed

R. V HANCOCK AND SHANKLAND
[1986] A.C. 455 (HOUSE OF LORDS):
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The defendants, two striking miners, pushed a large lump of concrete
from a bridge on to a convoy of cars below carrying a miner to work.
The concrete struck a taxi’s windscreen and killed the driver. The
defendants claimed they had not meant to kill or cause serious injury.
Their plan was to drop the concrete in the middle lane of the
carriageway while the convoy was in the nearside lane. Their aim was
to frighten the miner or block the road in order to prevent him from
getting to work. The defendants were convicted of murder. The Court
of Appeal allowed their appeals and substituted verdicts of
manslaughter. The Crown appealed to the House of Lords.

LORD SCARMAN:

“[T]he cases to which the guidance was expressly limited by the
House in Moloney, i.e. the ‘rare cases’ in which it is necessary to
direct a jury by reference to foresight of consequences, are unlikely
to be so rare or so exceptional as the House believed. As the House
then recognised, the guidelines as formulated are applicable to cases
of any crime of specific intent, and not merely murder. But further



and disturbingly crimes of violence where the purpose is by open
violence to protest, demonstrate, obstruct, or frighten are on the
increase. Violence is used by some as a means of public
communication. Inevitably there will be casualties: and inevitably
death will on occasions result. If death results, is the perpetrator of
the violent act guilty of murder? It will depend on his intent …

The question for the House is, therefore, whether the Moloney
guidelines are sound …

[Lord Bridge of Harwich in Moloney] omitted any reference in his
guidelines to probability. I agree with the Court of Appeal that the
probability of a consequence is a factor of sufficient importance to
be drawn specifically to the attention of the jury and to be explained.
In a murder case where it is necessary to direct a jury on the issue of
intent by reference to foresight of consequences the probability of
death or serious injury resulting from the act done may be critically
important. Its importance will depend on the degree of probability: if
the likelihood that death or serious injury will result is high, the
probability of that result may be seen as overwhelming evidence of
the existence of the intent to kill or injure. Failure to explain the
relevance of probability may, therefore, mislead a jury into thinking
that it is of little or no importance … In my judgment, therefore, the
Moloney guidelines as they stand are unsafe and misleading. They
require a reference to probability. They also require an explanation
that the greater the probability of a consequence the more likely it is
that the consequence was foreseen and that if that consequence was
foreseen the greater the probability is that that consequence was also
intended. But juries also require to be reminded that the decision is
theirs to be reached upon a consideration of all the evidence …

In a case where foresight of a consequence is part of the evidence
supporting a prosecution submission that the accused intended the
consequence, the judge, if he thinks some general observations
would help the jury, could well, having in mind section 8 of the
Criminal Justice Act 1967, emphasise that the probability, however
high, of a consequence is only a factor, though it may in some cases
be a very significant factor, to be considered with all the other
evidence in determining whether the accused intended to bring it
about. The distinction between the offence and the evidence relied
on to prove it is vital …



For these reasons I would hold that the Moloney guidelines are
defective and should not be used as they stand without further
explanation.”

Appeal dismissed

R. V NEDRICK [1986] 1 W.L.R. 1025
(COURT OF APPEAL, CRIMINAL
DIVISION):
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The appellant poured paraffin through the letterbox of a house and set
light to it. The house caught fire and a child died. The appellant
claimed that he did not want anyone to die. He was convicted of
murder and appealed.

LORD LANE CJ:

“What then does a jury have to decide so far as the mental element
in murder is concerned? It simply has to decide whether the
defendant intended to kill or do serious bodily harm. In order to
reach that decision the jury must pay regard to all the relevant
circumstances, including what the defendant himself said and did.

In the great majority of cases a direction to that effect will be
enough, particularly where the defendant’s actions amounted to a
direct attack upon his victim, because in such cases the evidence
relating to the defendant’s desire or motive will be clear and his
intent will have been the same as his desire or motive. But in some
cases, of which this is one, the defendant does an act which is
manifestly dangerous and as a result someone dies. The primary
desire or motive of the defendant may not have been to harm that
person, or indeed anyone. In that situation what further directions
should a jury be given as to the mental state which they must find to
exist in the defendant if murder is to be proved?

We have endeavoured to crystallise the effect of their Lordships’
speeches in R. v Moloney and R. v Hancock in a way which we hope
may be helpful to judges who have to handle this type of case.

It may be advisable first of all to explain to the jury that a man may



intend to achieve a certain result whilst at the same time not desiring
it to come about …

When determining whether the defendant had the necessary intent, it
may therefore behelpful for a jury to ask themselves two questions.
(1) How probable was the consequence which resulted from the
defendant’s voluntary act? (2) Did he foresee that consequence?

If he did not appreciate that death or serious harm was likely to
result from his act, he cannot have intended to bring it about. If he
did, but thought that the risk to which he was exposing the person
killed was only slight, then it may be easy for the jury to conclude
that he did not intend to bring about that result. On the other hand, if
the jury are satisfied that at the material time the defendant
recognised that death or serious harm would be virtually certain
(barring some unforeseen intervention) to result from his voluntary
act, then that is a fact from which they may find it easy to infer that
he intended to kill or do serious bodily harm, even though he may
not have had any desire to achieve that result.

…

Where the charge is murder and in the rare cases where the simple
direction is not enough, the jury should be directed that they are not
entitled to infer the necessary intention, unless they feel sure that
death or serious bodily harm was a virtual certainty (barring some
unforeseen intervention) as a result of the defendant’s actions and
that the defendant appreciated that such was the case.184

Where a man realises that it is for all practical purposes inevitable
that his actions will result in death or serious harm, the inference
may be irresistible that he intended that result, however little he may
have desired or wished it to happen. The decision is one for the jury
to be reached upon a consideration of all the evidence.”

Appeal allowed
Conviction of manslaughter substituted

R. V WOOLLIN [1999] 1 A.C. 82
(HOUSE OF LORDS):
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The appellant lost his temper with his three-month-old son and threw
him with great force causing the child to hit his head on something
hard and die. In an interview, the appellant admitted that he had
realised there was a risk of serious injury. The trial judge directed the
jury that they might infer intention if they were satisfied that the
appellant appreciated that there was a substantial risk that he would
cause serious harm. The appellant was convicted of murder and
appealed on the ground that the judge should not have used the phrase
“substantial risk”, which is a test of recklessness, but should have used
the phrase “virtual certainty”.

LORD STEYN:

“The Crown did not contend that the appellant desired to kill his son
or to cause him serious injury. The issue was whether the appellant
nevertheless had the intention to cause serious harm …

I approach the issues arising on this appeal on the basis that it does
not follow that ‘intent’ necessarily has precisely the same meaning
in every context in the criminal law. The focus of the present appeal
is the crime of murder.

Lord Bridge observed in Moloney [that] …

‘But looking on their facts at the decided cases where a crime
of specific intent was under consideration, including Reg v
Hyam itself, they suggest to me that the probability of the
consequence taken to have been foreseen must be little short of
overwhelming before it will suffice to establish the necessary
intent.’ (Emphasis added)

Lord Bridge paraphrased this idea in terms of ‘moral certainty.’ In
the result the House adopted a narrower test of what may constitute
intention which is similar to the ‘virtual certainty’ test in Nedrick …

In Hancock, Lord Scarman did not express disagreement with the
test of foresight of a probability which is ‘little short of
overwhelming’ as enunciated in Moloney … Moreover, Lord
Scarman thought that where explanation is required the jury should
be directed as to the relevance of probability without expressly
stating the matter in terms of any particular level of probability. The
manner in which trial judges were to direct juries was left unclear …

[His Lordship then cited from Nedrick, including the italicised



passage in para.2-145 fn.184]

While I have thought it right to give the full text of Lord Lane’s
observations, it is obvious that the italicised passage contains the
critical direction. The effect of the critical direction is that a result
foreseen as virtually certain is an intended result.

It is now possible to consider the Crown’s direct challenge to the
correctness of Nedrick. First, the Crown argued that Nedrick
prevents the jury from considering all the evidence in the case
relevant to intention. The argument is that this is contrary to the
provisions of section 8 of the Act of 1967 … [s.8] is no more than a
legislative instruction that in considering their findings on intention
or foresight the jury must take into account all relevant evidence:
Nedrick is undoubtedly concerned with the mental element which is
sufficient for murder … But, as Lord Lane CJ emphasised in the last
sentence of Nedrick: ‘The decision is one for the jury to be reached
upon a consideration of all the evidence.’ Nedrick does not prevent a
jury from considering all the evidence: it merely stated what state of
mind (in the absence of a purpose to kill or to cause serious harm) is
sufficient for murder. I would therefore reject the Crown’s first
argument.

In the second place the Crown submitted that Nedrick is in conflict
with the decision of the House in Hancock. Counsel argued that in
order to bring some coherence to the process of determining
intention Lord Lane CJ specified a minimum level of foresight,
namely virtual certainty. But that is not in conflict with the decision
in Hancock which, apart from disapproving Lord Bridge’s ‘natural
consequence’ model direction, approved Moloney in all other
respects. And in Moloney Lord Bridge said, that if a person foresees
the probability of a consequence as little short of overwhelming, this
‘will suffice to establish the necessary intent’ (my emphasis) …

The Crown did not argue that as a matter of policy foresight of a
virtual certainty is too narrow a test in murder … Moreover, over a
period of 12 years since Nedrick the test of foresight of virtual
certainty has apparently caused no practical difficulties. It is simple
and clear. It is true that it may exclude a conviction of murder in the
often cited terrorist example where a member of the bomb disposal
team is killed. In such a case it may realistically be said that the
terrorist did not foresee the killing of a member of the bomb disposal



team as a virtual certainty. That may be a consequence of not
framing the principle in terms of risk-taking. Such cases ought to
cause no substantial difficulty since immediately below murder there
is available a verdict of manslaughter which may attract in the
discretion of the court a life sentence … I am satisfied that the
Nedrick test, which was squarely based on the decision of the House
in Moloney, is pitched at the right level of foresight …

It may be appropriate to give a direction in accordance with Nedrick
in any case in which the defendant may not have desired the result of
his act. But I accept the trial judge is best placed to decide what
direction is required by the circumstances of the case …

It follows that the judge should not have departed from the Nedrick
direction. By using the phrase ‘substantial risk’ the judge blurred the
line between intention and recklessness, and hence between murder
and manslaughter. The misdirection enlarged the scope of the mental
element required for murder. It was a material misdirection … The
conviction of murder must be quashed.

The status of Nedrick

In my view Lord Lane CJ’s judgment in Nedrick provided valuable
assistance to trial judges … [His Lordship then repeated part of Lord
Lane’s judgment]:

‘… (B) Where the charge is murder and in the rare cases where
the simple direction is not enough, the jury should be directed
that they are not entitled to infer the necessary intention, unless
they feel sure that death or serious bodily harm was a virtual
certainty (barring some unforeseen intervention) as a result of
the defendant’s actions and that the defendant appreciated that
such was the case. (C) Where a man realises that it is for all
practical purposes inevitable that his actions will result in death
or serious harm, the inference may be irresistible that he
intended that result, however little he may have desired or
wished it to happen. The decision is one for the jury to be
reached upon a consideration of all the evidence.’ (Lettering
added)

… [It has been observed] that the use of the words ‘to infer’ in (B)
may detract from the clarity of the model direction. I agree. I would
substitute the words ‘to find’. Thirdly, the first sentence of (C) does



not form part of the model direction. But it would always be right for
the judge to say, as Lord Lane CJ put it, that the decision is for the
jury upon a consideration of all the evidence in the case.”

Appeal allowed

The following conclusions can be drawn from these cases.

(i) Wanting result
2–147

A defendant who wants a result to happen or is prepared to do
acts to achieve a consequence even if not (emotionally)
desired185—when it is the aim or objective (direct intention)—
clearly intends that result.

R. A. DUFF, INTENTION, AGENCY AND
CRIMINAL LIABILITY: PHILOSOPHY
OF ACTION AND THE CRIMINAL LAW
(1990), PP.47–48:
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“To say that she intended to bring about a particular result is to say that
that result formed at least part of her reason for acting as she did …
What Mrs Hyam did fitted both the description ‘setting fire to the
house’ and the description ‘making work for the fire brigade’: what
makes the former description, but not the latter, appropriate as a
description of her intended action is its relation to her reasons for
action.”

2–149

Duff goes on to suggest that direct intention can be measured by
employing a “test of failure”: would the defendant count her
actions as a failure if the result did not ensue?186 Employing this
test, Mrs Hyam did not directly intend to kill or cause injury
because she would not have regarded her actions as a failure had
no one been killed or injured.

Such wanted results are intended even if the chances of the result



occurring are slim: if the defendant shoots at her victim half a
mile away knowing that she could easily miss, she still intends to
kill because that is what she is trying to do. Lord Reid has
expressed this point in terms of a golfing analogy:

“If I say I intend to reach the green, people will believe me although
we all know that the odds are ten to one against my succeeding.”187

However, no matter how much one may want to achieve a result,
one can only be said to intend it if one recognises that there is a
chance of achieving it. If one does not believe that the
consequence is a possible result of one’s actions one can hardly
be said to be trying to achieve it.188

(ii) Question of fact for jury
2–150

In the normal case the term “intention” should not be given a
legal definition. Judges should refrain from giving juries
guidance as to what it means. This is particularly true in
common cases where there has been a direct attack upon the
victim.189 Whether a defendant intended a result is a question of
fact which only the jury, applying their common sense to an
ordinary English word, can answer. It is thus impossible to
define intention or to know precisely what it means. It could well
mean different things to different juries. Presumably, although
one is only guessing, most juries will opt for the ordinary,
common-sense meaning, namely, “as ‘a decision to bring about a
certain consequence’ or as the aim”.190

(iii) “Exceptional” cases: oblique
intention

2–151

However, there may be other cases where a defendant has a
purpose other than causing the prohibited harm—but where that
result is an inevitable or likely consequence. For example, the
defendant’s main aim in Nedrick was to burn down the house in
order to frighten its occupant but, in so doing, causing death was



a likely result. In Woollin, it was again emphasised that a
direction was only necessary in cases where the defendant does
not desire the consequence that has occurred. In Moloney, Lord
Bridge thought such guidance would only be necessary in “rare”
and “exceptional” cases.191 However, Lord Scarman in Hancock
stated that such cases would not be at all rare or exceptional—
and, accordingly, guidance to the jury will be necessary in most
cases where the defendant has a primary aim in acting other than
causing the prohibited harm.192 Despite this, more recent cases
have stressed that a Woollin direction will only be required in
“rare circumstances”.193 Further, giving a Woollin direction when
it is not appropriate can amount to a misdirection providing
grounds for quashing a conviction because it can lead to the trial
judge analysing the evidence differently from how it should be
analysed in the normal cases of direct intention.194

So, in rare cases it is permissible to give juries some guidance.
However, it is far from clear precisely what intention does mean
in such cases. The central problem is that there are two possible
interpretations of Woollin:

(i) Definitional interpretation: a new extended definition of
intention has been laid down. If a consequence is
foreseen as virtually certain the jury may be told that this
amounts to intention. This view is supported by two
passages in Woollin. First, Lord Steyn cited with
approval from Moloney that “if a person foresees the
probability of a consequence as little short of
overwhelming, this will suffice to establish the necessary
intent” (Lord Steyn’s emphasis). Secondly, after citing
the italicised passage from Nedrick (p.152), Lord Steyn
added: “The effect of the critical direction is that a result
foreseen as virtually certain is an intended result” (our
emphasis). This interpretation is strengthened by the fact
that in Woollin the Crown did not contend that the
appellant desired to kill or seriously injure his son. The
case proceeded on the basis that there could be another
species of intention apart from direct intention.

(ii) Evidential interpretation: there is still no definition of
intention. Where a consequence is foreseen as virtually
certain this is evidence entitling a court or jury to find



intention. Lord Steyn emphasised his approval of the
critical direction in Nedrick (the italicised passage on
p.217). While he substituted “find” in place of “infer”,195

he endorsed the Nedrick view that the jury was “not
entitled to [find] the necessary intention unless they feel
sure that death or serious bodily harm was a virtual
certainty … and the defendant appreciated that such was
the case”. While endorsing the virtual certainty test as
evidence from which the jury is entitled to find
intention, Lord Steyn immediately went on to rule that
the Nedrick proposition (first sentence of (C) cited in
Woollin) that the inference may be irresistible, does not
form part of the model direction. This seems to confirm
that there is no test of intention. While foresight of a
virtual certainty is a prerequisite to a finding of
intention, the jury may (is “entitled to”) find intention in
such cases, but equally they may not. This evidential
interpretation was adopted in the following case.

R. V MATTHEWS AND ALLEYNE [2003]
2 CR. APP. R. 30 (COURT OF APPEAL,
CRIMINAL DIVISION):
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The defendants deliberately threw a non-swimmer into a deep, wide
river where he drowned. They were convicted of murder and appealed
on the ground that the trial judge had misdirected the jury that if they
were satisfied the defendants foresaw death as virtually certain they
had to convict (i.e. that the trial judge adopted the definitional
interpretation).

RIX LJ:

“Mr Coker for the Crown on this appeal submits that in Woollin the
House of Lords has finally moved away from a rule of evidence to a
rule of substantive law. In this connection he drew attention to a
sentence in Lord Steyn’s speech where he says … that—

‘The effect of the critical direction is that a result foreseen as
virtually certain is an intended result.’ …



In our judgment, however, the law has not yet reached a definition of
intent in murder in terms of appreciation of a virtual certainty …
[W]e do not regard Woollin as yet reaching or laying down a
substantive rule of law. On the contrary, it is clear from the
discussion in Woollin as a whole that Nedrick was derived from the
existing law, at that time ending in Moloney and Hancock, and that
the critical direction in Nedrick was approved, subject to the change
of one word.

In these circumstances we think that the judge did go further than the
law as it stands at present permitted him to go …

Having said that, however, we think that, once what is required is an
appreciation of virtual certainty of death, and not some lesser
foresight of merely probable consequences, there is very little to
choose between a rule of evidence and one of substantive law. It is
probably this thought that led Lord Steyn to say that a result foreseen
as virtually certain is an intended result …

We also think that on the particular facts of this case, reflected in the
judge’s directions, the question of the appellants’ intentions to save
Jonathan from drowning highlight the irresistible nature of the
inference or finding of intent to kill, once the jury were sure both
that the defendants appreciated the virtual certainty of death
‘(barring some attempt to save him)’ and that at the time of throwing
Jonathan from the bridge they then ‘had no intentions of saving
him’. If the jury were sure that the appellants appreciated the virtual
certainty of Jonathan’s death when they threw him from the bridge
and also that they then had no intention of saving him from such
death, it is impossible to see how the jury could not have found that
the appellants intended Jonathan to die.”

Appeal dismissed

2–153

In an ambiguous judgment in Stringer,196 Toulson LJ seemed to
accept that if a consequence was foreseen as virtually certain, a
finding of intention “was bound to follow”. Despite this, the
evidential interpretation endorsed in Matthews and Alleyne
appears to represent the current law. Nevertheless, the question
still remains: which of these interpretations is preferable? The
definitional interpretation has the advantage of being simpler and



more workable. There are two separate species of intent: direct
intent (aim/purpose) and oblique intent (foresight of virtual
certainty). Each is clearly defined and proof of either will suffice
(for murder, at any rate: see below). It avoids the absurdity of
having to infer one state of mind (intention) from another state
of mind (foresight of virtual certainty).

WILLIAM WILSON, “DOCTRINAL
RATIONALITY AFTER WOOLLIN”
(1999) 62 MODERN L. REV. 448, 451–
452:

2–154

“What a person foresees is not necessarily even probative of what he
means to achieve. Direct intention and foresight are different states of
mind, in the same way that love is different from acquisitiveness.
Proving that a person foresees a consequence as probable/highly
probable is no more conclusive of an intention to produce that
consequence than counting an art dealer’s acquisitions can establish his
love of art.”

2–155

The problem with the evidential interpretation is that if one is
inferring (or finding) intention from foresight of a virtual
certainty, one must know what intention means. If intention (A)
may be found from foresight of a virtual certainty (B), (A) and
(B) must logically mean different things. But what does intention
(A) mean? It is not foresight of a virtual certainty (B) because
that is merely an evidential pre-condition.197 It should not mean
direct intention198 because juries should only be given a
Nedrick/Woollin direction in cases where the defendant does not
aim to achieve the consequence. It is a logical nonsense to tell
the jury that because the defendant does not want the result they
are going to be given the special direction but that if they are
satisfied that the defendant foresaw the consequence as a virtual
certainty, they may conclude that he did want it after all.

The result is that intention can only mean something mysterious:



“some ineffable, indefinable notion of intent, locked in the
breasts of the jurors”.199 Where there is such a “logical gap”200

between foresight of a virtual certainty and this mysterious,
undefined concept of intention, it becomes difficult to predict
when and in what circumstances the finding of intent will or will
not be made. Such an approach allows the jury maximum
flexibility to make moral assessments of the defendant’s actions
and to do justice as they perceive it.201

On the other hand, the definitional interpretation places the jury
in a moral straight-jacket. If the defendant foresees a
consequence as virtually certain the jury is bound (in theory) to
conclude that the test of oblique intention is satisfied.

ALAN NORRIE, “AFTER WOOLLIN”
[1999] CRIMINAL L. REV. 532, 538:
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“[There] are cases where there is a ‘moral threshold’ such that even
though the accused could foresee a result as virtually certain, it is so at
odds with his moral conception of what he was doing that it could not
be conceived as a result that he intended … [T]here is a good argument
for saying that a person does not intend indirectly those results which
may be foreseen as virtually certain where they are at serious moral
odds with what he intended to do … [Judges] and juries would be
‘entitled’ to find, in terms of principle and without strain, that the
moral threshold between what the accused intended and what she
foresaw as virtually certain was sufficiently large to avoid attribution of
fault.”
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In most cases (certainly murder cases) what the defendant
foresees is not going to be “at serious moral odds with what he
intended to do”. Such defendants are usually engaged in
reprehensible conduct such as that in Matthews and Alleyne
where it was stated that on the facts the inference was
“irresistible” and that if the defendants appreciated the virtual
certainty of death, it would be “impossible” for the jury not to
find the requisite intention to kill.



However, as argued by Norrie, the advantage of the evidential
interpretation is that in other cases where their sympathy is
aroused the jury is given a “get out clause”202 in that while they
are entitled to find intention, equally they are entitled not to find
intention. This approach gives juries “moral elbow-room”203 to
acquit in such cases without having to resort to perverse verdicts.
As Wilson puts it: by not having a strict definition of intention
the judge or jury have a “flexible friend, which, in appropriate
circumstances can allow good intentions to take doctrinal
precedence over knowledge”.204

R. V STEANE [1947] K.B. 997 (COURT
OF CRIMINAL APPEAL):

2–158

The appellant, a British film actor, was resident and working in
Germany before World War II. When war broke out he was arrested.
As a result of threats to place his wife and children in a concentration
camp and physical threats to himself, the appellant reluctantly agreed
to broadcast on the radio for the Germans. For four months he read the
news three times a day. After the war he was convicted of doing acts
likely to assist the enemy, with intent to assist the enemy, contrary to of
the Defence (General) Regulations 1939 reg.2A and was sentenced to
three years’ imprisonment. He appealed against the conviction.

GODDARD LCJ:

“The appellant also asserted … that he never had the slightest idea or
intention of assisting the enemy and what he did was done to save
his wife and children …

The … difficult question that arises, however, is in connection with
the direction to the jury with regard to whether these acts were done
with the intention of assisting the enemy … While no doubt the
motive of a man’s act and his intention of doing the act are in law
different things, it is nonetheless true that in many offences a
specific intention is a necessary ingredient, and the jury have to be
satisfied that a particular act was done with that specific intent …

An illustration … would be if a person deliberately took down his
blackout curtains or shutters with the result that light appeared on the



outside of his house, perhaps during an air raid; it might well be that
no evidence or explanation were given and if all that was proved was
that during that raid the prisoner exposed lights by a deliberate act, a
jury could infer that he intended to signal or assist the enemy. But if
the evidence in the case showed, for instance, that he or someone
was overcome by heat and that he tore down the blackout to
ventilate the room, the jury would certainly have to consider whether
his act was done with the intent to assist the enemy or with some
other intent, so that while he would be guilty of an offence against
the Blackout Regulations, he would not be guilty of the offence of
attempting to assist the enemy …

British soldiers who were set to work on the Burma Road, or if
invasion had unhappily taken place, British subjects who might have
been set to work by the enemy digging trenches would undoubtedly
be doing acts likely to assist the enemy. It would be unnecessary
surely in their cases to consider any of the niceties of the law relating
to duress because no jury would find that merely doing this work
they were intending to assist the enemy … The proper direction to
the jury in this case would have been that it was for the prosecution
to prove the criminal intent, and that while the jury would be entitled
to presume that intent if they thought that the act was done as the
result of the free uncontrolled action of the accused, they would not
be entitled to presume it if the circumstances showed that the act was
done in subjection to the power of the enemy or was as equally
consistent with an innocent intent as with a criminal intent, for
example, a desire to save his wife and children from a concentration
camp. They should only convict if satisfied by the evidence that the
act complained of was in fact done to assist the enemy and if there
was doubt about the matter the prisoner was entitled to be
acquitted.”

Conviction quashed
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If this case were decided today under the definitional
interpretation of Woollin, the jury would be forced (short of a
perverse verdict) to conclude that Steane intended to assist the
enemy: he would certainly have foreseen that consequence as a
virtual certainty. However, under the evidential interpretation the
jury would have the moral elbow-room to conclude that, despite



such foresight, the result was not intended.

This approach also provides flexibility in medical cases where
doctors administer drugs or other treatment with lawful motives
(for example, to relieve pain) but knowing the treatment will kill
the patient.

RE A (CONJOINED TWINS: SURGICAL
SEPARATION) [2000] 4 ALL E.R. 961
(COURT OF APPEAL, CIVIL DIVISION):
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The issue in this case was whether a declaration should be made that it
would be lawful for doctors to separate conjoined twins even though
such a procedure would certainly result in the death of the weaker twin.
One of the matters canvassed was whether the doctors would have the
mens rea of murder, namely, an intention to kill or cause grievous
bodily harm.

WARD LJ:

“I have to ask myself whether I am satisfied that the doctors
recognise that death or serious harm will be virtually certain (barring
some unforeseen intervention) to result from carrying out this
operation. If so, the doctors intend to kill or do that serious harm
even though they may not have any desire to achieve that result. It is
common ground that they appreciate that death to Mary would result
from the severance of the common aorta. Unpalatable though it may
be … to stigmatise the doctors with ‘murderous intent’, that is what
in law they will have if they perform the operation and Mary dies as
a result.

The doctrine of double effect … teaches that an act which produces
a bad effect is nevertheless morally permissible if the action is good
in itself, the intention is solely to produce the good effect, the good
effect is not produced through the bad effect and there is sufficient
reason to permit the bad effect. It may be difficult to reconcile with
R. v Woollin … I can readily see how the doctrine works when
doctors are treating one patient administering pain-killing drugs for
the sole good purpose of relieving pain, yet appreciating the bad
side-effect that it will hasten the patient’s death. I simply fail to see



how it can apply here where the side-effect to the good cure for
Jodie is another patient’s, Mary’s, death, and when the treatment
cannot have been undertaken to effect any benefit for Mary.”

BROOKE LJ:

“[A]n English court would inevitably find that the surgeons intended
to kill Mary, however little they desired that end, because her death
would be the virtual certain consequence of their acts, and they
would realize that for all practical purposes her death would
inevitably follow …”

ROBERT WALKER LJ:

“However the stark facts of R. v Woollin and the speeches in the
House of Lords in that case say nothing at all about the situation in
which an individual acts for a good purpose which cannot be
achieved without also having bad consequences (which may be
merely possible, or very probable, or virtually certain). This is the
doctrine (or dilemma) of double effect. In one class of case the good
purpose and the foreseen but undesired consequence (what Bentham
called ‘oblique intention’) are both directed at the same individual.
This can be illustrated by a doctor’s duty to his patient … [H]e may
in order to palliate severe pain, administer large doses of analgesics
even though he knows that the likely consequence will be to shorten
the patient’s life … In these cases the doctrine of double effect
prevents the doctor’s foresight of accelerated death from counting as
a guilty intention. This type of double effect cannot be relevant to
conduct directed towards Mary …

There is another class of case in which a person may be faced with
the dilemma of whether to save himself or others at the cost of harm
or even death to a third person. The dilemma generally arises as the
result of an emergency … [such as] disasters at sea. If a person,
faced with such a dilemma, acts with the intention of saving his own
life (or the lives of others) it may be said that that leaves no room for
a guilty intention to harm or even kill the third person. Equally, it
may be said that although he must (on R. v Woollin principles) be
taken to have intended the death which he foresaw as virtually
certain, he has a defence of necessity. That is the way the submission
was put by Miss Davies …

In Gillick v West Norfolk and Wisbech Area Health Authority [1986]



1 A.C. 112 at 190, Lord Scarman … said …:

‘The bona fide exercise by a doctor of his clinical judgment
must be a complete negation of the guilty mind which is an
essential ingredient of the criminal offence …’

Here the court is concerned with the possibility of the commission of
a much more serious criminal offence, that is murder. But in the
wholly exceptional case of these conjoined twins I consider that the
same principles apply … Mary’s death would be foreseen as an
inevitable consequence of an operation which is intended, and is
necessary, to save Jodie’s life. But Mary’s death would not be the
purpose or intention of the surgery.”
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This case is significant in two respects. First, it demonstrates the
difference between the two interpretations of intention. Ward LJ
and Brooke LJ, in effect, followed the definitional interpretation.
The doctors would foresee death as a virtual certainty and
therefore they would intend death.205 However, Robert Walker
LJ (implicitly) allowed himself moral elbow-room in holding
that the doctors would not intend to kill the weaker twin because
that was not “the purpose or intention of the surgery”.

Secondly, this divergence of approach brings to the fore a central
dilemma here. Is intention a psychological state of mind or a
moral conclusion?206 While Robert Walker LJ clearly adopted
the latter view that there was no intention because the doctors
would not be morally responsible for the death, the other two
members of the Court of Appeal proceeded on the basis that
intention is a psychological state. The issue was quite simply
whether the doctors would, as a matter of fact, foresee death as a
virtual certainty.

A conclusion that a defendant is criminally liable must, of
course, involve a judgment of moral responsibility but the issue
is ascertaining where such moral assessments should be located:
ought they to be part of the question whether the defendant
intended a result or should they affect the issue of whether a
defence is available? For example, Ward LJ and Brooke LJ were
clear that the doctors would not be guilty of murder but they
achieved this result by holding that, while they would intend



death, they would be afforded a defence of medical necessity.
Similarly, Steane could have been decided on the basis that he
did intend to assist the enemy but had a defence of duress
because he was forced to broadcast.

The argument in favour of the view that intention should be a
moral conclusion is that actions must pass a “threshold of
responsibility” before there can be intention. For example, the
teacher who gives a student a (deserved) bad mark knowing it
will upset the pupil does not intend such upset because of a
moral assessment that the teacher is only performing her duty to
grade properly.207 On this basis Norrie argues that:

“there is a moral objection in common sense to saying [that Steane
obliquely intended to assist the enemy], which stems from the duress
under which Steane operated. The threats to his family represented the
basis of a moral excuse for saying that he did not possess the oblique
intention to assist the enemy, but only intended to save his family.”208

Another way of making such moral assessments is to examine
the defendant’s attitudes towards the risks she is creating.

ANTJE PEDAIN, “INTENTION AND THE
TERRORIST EXAMPLE” [2003] CRIM.
L.R. 579, 589, 586, 587:
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“If intending something means to endorse it as the consequence of
one’s voluntary actions, then the issue is not about whether you
endorse it as the certain, the likely or the unlikely consequence of your
behaviour. It is about endorsement as such. The point is about whether
you give that consequence your blessing …

[The author applies this ‘endorsement test’ to the facts of Woollin] The
reason why we allow Woollin to distance himself from the foreseeable
consequences of his actions is that he did not endorse injury or death
even as a possibility … [and to the facts of Hyam] [T]he sense of ‘not
wanting something to happen’ is the sense of not caring about an
outcome, of having no interest in it or being indifferent to its



occurrence. This is the sense in which Hyam did ‘not want’ Mrs
Booth’s daughters to die in the fire. That in itself is insufficient for her
to disassociate herself from this consequence of her intentional
conduct.”
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Under the evidential interpretation such an approach would be
helpful to a jury in deciding whether to draw the inference of
intention or not.209

These approaches are, however, highly problematic in less
straightforward cases particularly where the defendant’s actions
do not unambiguously reveal her attitude or where there is
uncertainty as to whether the defendant does have a moral
excuse or not.

CHANDLER V DPP [1964] A.C. 763
(HOUSE OF LORDS):
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The appellants were deeply opposed to nuclear weapons. In order to
demonstrate their opposition, they planned non-violent action to
immobilise an aircraft at an RAF station for a period of six hours. They
were convicted of conspiracy to commit a breach of the Official
Secrets Act 1911 s.1, namely entering a prohibited place for “a purpose
prejudicial to the safety or interests of the state”. The trial judge ruled
that they were not entitled to call evidence to show that it would be for
the benefit of the country to give up nuclear armaments. He directed
the jury to convict if they were satisfied that the immediate purpose of
the appellants was the obstruction of an aircraft. Their appeal was
dismissed by the Court of Criminal Appeals. They appealed to the
House of Lords.

RADCLIFFE LJ:

“The trial judge … directed the jury that they should not be
influenced by what, he said, was the undisputed fact that the views
as to the wrongness and, indeed, unwisdom of nuclear weapons held
by the appellants were deeply and passionately held and that they
were honest and sincere views. In effect he put it to the jury that they



should look on the appellants as having made their entry for two
separate purposes, an immediate purpose of obstructing the airfield,
and a further or long-term purpose of inducing or compelling the
Government to abandon nuclear weapons in the true interests of the
state. His ruling was that, if they found the immediate purpose
proved, that of obstruction, they ought to find the appellants guilty of
offences under section 1 of the Act, regardless of whether they might
think the long-term purpose in itself beneficial or, at any rate, non-
prejudicial to the interests and safety of the state. In my opinion
there was nothing defective in law in this ruling.”

Appeal dismissed
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Following the definitional interpretation of Woollin the
defendants in Chandler would clearly be liable—a view
consistent with the notion that intention is a psychological state
of mind. The moral judgment as to liability would be left to the
determination of whether they should be afforded a defence—
which they would not.210 On the other hand, under the evidential
interpretation of Woollin, the jury would be able to evaluate the
motives of the defendants in deciding whether to find intention
or not. There are, however, problems with this latter approach.
First, whether intention would be “found” or not in a case such
as Chandler would depend largely on the “political” persuasions
of the jury, thus generating uncertainty and inconsistency.
Secondly, it results in a blurring of the distinction between the
elements of an offence and exculpatory defences.211 Would it
mean that Steane could have done anything (for example, blow
up an aeroplane killing hundreds of people) to save his family?
212

Such an important question as whether duress should be a
defence to murder should not be left to the vagaries of a jury
decision. It raises fundamental moral questions, which should be
determined as a matter of law within the parameters of the
defence of duress.

(iv) A variable meaning?
2–166



In Moloney and Hancock it was stressed that the court was not
only dealing with murder, but with all crimes of “intention”. In
short, according to these cases intention bears the same meaning
throughout the criminal law.

However, Lord Steyn in Woollin was careful to limit the scope
of his judgment:

“I approach the issues arising on this appeal on the basis that it does
not follow that ‘intent’ necessarily has the same meaning in every
context in the criminal law.”

The impact of this limitation is, of course, dependent on which
of the two interpretations of Woollin, discussed above, is
adopted. If, as generally accepted, Woollin is interpreted as not
defining intention, but simply confirming Nedrick that the jury is
“entitled to find” intention where there is foresight of a virtual
certainty, then this limitation is unimportant as the Nedrick test
was broadly accepted as applying to all crimes that required
intention.213 However, if Woollin is interpreted as laying down a
definition of intention, this would mean that there is a definition
of intention for the crime of murder, but for all other crimes
resort would still have to be had to Nedrick.

It is, of course, possible to argue that the concept “intention”
should have a chameleon-like character and change its meaning
according to its context. For example, Glanville Williams has
argued that “intent” should generally include foresight of a
virtual certainty, but that there are three exceptions where it
should bear its narrowest, purposive meaning of “direct” intent:
namely, offences of causing mental stress or annoyance; certain
instances of complicity; and treason.214 Duff, on the other hand,
also argues for a concept of “oblique” intention but with three
different exceptions where only “direct” intention should suffice.
His exceptions are attempted crimes, other “with intent” crimes
where there has to be an intention to cause a result not specified
in the actus reus of the crime and, finally, the doctrine of implied
malice.215

Such an approach is unacceptable. As can be seen from the
divergent views of the above writers, agreement as to which
crimes should require which type of intention would be



impossible to secure and would only increase the uncertainty in
this area of law. Further, it is difficult to see that there is any
justifiable legal policy underpinning a variable meaning for
“intention”. Also, such an approach would simply lead to
complication and complexity. If the Woollin limitation were
accepted it would mean that intention to cause grievous bodily
harm for murder would be governed by Woollin but for the
Offences Against the Person Act 1861 s.18 it would be governed
by Nedrick.

Both in terms of principle and pragmatism, the concept
“intention” should bear the same meaning throughout the
criminal law. If it were felt that for certain crimes this fixed
meaning was inappropriate, then an additional or alternative
species of mens rea should be stipulated—without the concept of
“intention” having to shrink or expand to meet the exigencies of
all situations.

3. Evaluation
2–167

From the above discussion, it should be clear that in the wake of
Woollin foresight of a virtual certainty is an alternative species
of intention or, at least, an evidential precondition to a finding of
intention. The implications of these two interpretations have
been assessed. However, a final question remains. Should
foresight of a virtual certainty suffice for intention? Is such an
approach too narrow in that intention should perhaps be found to
exist in a wider range of cases such as where a consequence is
foreseen as probable or likely? Or, is the foresight of a virtual
certainty approach too broad in that intention should be
restricted to its core meaning of direct intention (aim/purpose)?
It is suggested that an appropriate meaning can only be ascribed
to “intention” after the following four matters have been
considered.

(a) Semantic precision
2–168

There ought to be some semantic precision about the law’s use



of the word “intention” so that it correlates with the layman’s
perceptions of the word. Intention is an ordinary word in
everyday usage. The criminal law ought to reflect the values of
society and, thus, if the word “intention” is to have any useful
function, it ought to bear this ordinary meaning. As Duff states:

“[T]he ‘appeal to ordinary language’ should not be despised: not just
because it may cause confusion if the law uses terms whose legal and
extra-legal meanings differ radically; but because the term’s ordinary
usage reflects our moral understanding of its relevance to ascriptions
of responsibility, and of those distinctions which we regard as morally
significant. Thus if it is any part of the law’s purpose to assign legal
liability in accordance with moral responsibility, there must be a
presumption in favour of preserving the ordinary meanings of the
concepts through which responsibility is assigned.”216

Further, the task of the jury is made easier when legal terms are
given their ordinary meanings. It was this desire to avoid
confusing juries that led the Court of Appeal in the earlier case
of Belfon to reject broader interpretations of intention:

“There has never been any need to explain what ‘intent’ means …
Juries do not seem to have experienced any difficulty in understanding
the word ‘intent’ without further explanation.”217

It was this reasoning that led Lord Bridge in Moloney to his view
that generally juries needed no guidance as to the meaning of
“intention”. It was a matter of fact to be decided by them
according to the ordinary usage of the word.

On the other hand, as Lacey has suggested:

“if ordinary usage is as consistent and reliable as [the House of Lords]
presumably think it is given the importance they accord to it,
guidelines would be irrelevant.”218

2–169

In short, it is not always easy to ascertain the “ordinary,
everyday” meaning of words. This difficulty in assigning an
“ordinary” meaning to intention is illustrated by the fact that



while most commentators agree with the Oxford English
Dictionary definition of “intend” as aim or design, Lord Cross in
the now discredited House of Lords’ decision of Hyam
considered that the “ordinary man” would equate foresight of
injury with intentionally causing injury. It may well be that Lord
Cross was falling into the common trap of confusing the issue of
how ordinary people would describe the concept of intention
with the issue of whom ordinary people would want to hold
responsible for their actions. However, despite this potential
problem, it seems tolerably clear that to most people the term
“intend” means “aiming at” or “meaning to achieve”. The
consequence must be one’s purpose, objective or goal. Even the
Law Commission in an earlier draft Bill accepts that it is
attributing an artificial meaning to the word intention when it
defined its “standard test of intention” as being “either [to]
intend or have no substantial doubt”219 that a result will occur.
Having no substantial doubt is clearly accepted as being
something different from intention. As has been stated:

“Oblique intention is not really any kind of intention at all. It is a label
for a different sort of mental state altogether, namely foresight or, in
Model Penal Code terminology, knowledge. Calling it a species of
intention is pure obfuscation.”220

Should intention be defined or simply left to the jury? It is
becoming increasingly common in criminal law to leave crucial
issues such as this to the jury. For instance, one of the critical
concepts in theft, “dishonesty”, is largely left to jury
determination. However, a concept such as “dishonesty”
involves the application of standards; ethical stances have to be
taken. In short, a judgment has to be made as to the morality of
the defendant’s actions. The jury, as the mouthpiece of
community values, is probably the most appropriate body to
express such judgments. It has been argued that this is no less
true of the concept “intention” and that judicial reliance on “the
haven of ‘ordinary language”’221 allows judges to let in through
the back door ethical questions concerning the appropriateness
of criminal liability “under the guise of supplementing
conceptual analysis in a value-neutral way”.222 As already seen,
however, many commentators argue that the meaning to be



attributed to “intention” should involve moral judgments but
these are less various, and perhaps more capable of reduction to
a single formula, than the never-ending range of factors affecting
ethical judgments as to the meaning of a concept such as
dishonesty.223 Accordingly, it would be preferable for “intention”
to be given a legal definition, and that definition should largely
reflect the ordinary meaning of the word.

(b) Capable of proof
2–170

Proponents of both the definitional and the evidential
interpretation of intention often assume that foresight is easier to
prove than a person’s purposes in acting (direct intention).

M. CATHLEEN KAVENY, “INFERRING
INTENTION FROM FORESIGHT” [2004]
120 L.Q.R. 81, 87, 83, 82, 89, 91, 93:
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“Both [approaches to intention] assume that a defendant’s foresight is
simpler and easier to discern than his intent. Both assert a reliable
relationship of evidential inference between foresight and intent.
Finally, both maintain that the best way to pin down a defendant’s
intention is to move through foresight … [T]here is a conceptual
distinction between intention and all degrees of foresight … no degree
of foresight can, by itself, be the basis of a reliable inference of
intention … An agent may foresee a given result of his action as
virtually certain, but nonetheless not intend it (e.g. a chemotherapy
patient with respect to hair loss); on the other hand, he may intend to
achieve a result he predicts is highly unlikely to come about (e.g. a
diplomat with respect to a peace treaty) …

[W]e are concerned not with probability in the abstract, but rather with
the assessment of probability by human beings … Unfortunately, there
appears to be no uniformity in the way people assess probability or
even in the way they use terms pertaining to probability …

Additional complications and possibilities for error arise because the
jury’s evaluation of the defendant’s assessment of probability is both



retrospective and second-hand. To what degree is their judgment about
his foresight of bad consequences likely to be affected by their belief
that the defendant was a bad person doing a bad thing? … Foresight,
unlike intention (which bridges the thinking, acting agent and the
world), is a purely mental state. In itself, it leaves no immediate traces
in the world, and is propelled by no momentum. Short of eliciting a
true confession, how do we determine another person’s foresight of the
consequences of his action?”

(c) Distinction from recklessness
2–172

One of the main problems with the old Hyam formulation that
foresight of a probable or highly probable consequence
amounted to intention was that no principle could be discerned
to establish the cut-off point between recklessness and intention.
Foreseeing a consequence as probable or likely was intention but
foreseeing it as less than probable was recklessness. Such a test
involved having to define “probable” and “likely”.224 While
these problems are perhaps reduced after Woollin, they have not
been eradicated. The boundary between intention and
recklessness has simply shifted. If a consequence is foreseen as
extremely likely this will presumably still amount to
recklessness whereas if it is foreseen as virtually certain it can
count as intention (or intention can be found). No principled
basis for distinguishing between these two states of mind exists
because, in both situations, the consequence is not the objective
of the action. In both, it is simply a by-product of the actor’s
actions that is foreseen as having varying chances of occurring.
The only clear basis for drawing the distinction would be to limit
intention to direct intention.

(d) Moral content
2–173

The final factor to be taken into account in ascribing a meaning
to the concept of intention is the most important, but also the
most elusive. Is there a moral difference between foreseeing a
consequence as likely, foreseeing it as virtually certain and



aiming at it? If so, where should this “moral line” be drawn?

First, should intention be given a broad meaning so as to include
foresight of a consequence as merely probable or likely? If there
is no significant moral difference between the person who aims
to achieve a consequence and the person who merely foresees
that a consequence is probable, then one might be justified in
describing both as intention; but if there is a moral distinction
between the two, this distinction should be reflected by the law
in order that different levels of liability and punishment can be
imposed.

H. L. A. HART, “INTENTION AND
PUNISHMENT” IN PUNISHMENT AND
RESPONSIBILITY (1968), PP.119–122:

2–174

“[Hart cites the case of R. v Desmond, Barrett (The Times 28 April
1868) where the defendant, Barrett, dynamited a prison wall in order to
effect the escape of two Irish Fenians imprisoned therein. Though the
plot failed, the explosion killed some persons living nearby].

[F]or the law, a foreseen outcome is enough, even if it was unwanted
by the agent, even if he thought of it as an undesirable by-product of
his activities, and in Desmond’s case this is what the death of those
killed by the explosion was. It was no part of Barrett’s purpose or aim
to kill or injure anyone; the victims’ deaths were not a means to his
end; to bring them about was not his reason or part of his reason for
igniting the fuse, but he was convicted on the ground that he foresaw
their death or serious injury …

The reason [that the law should neglect the difference between direct
intention and foreseeing the consequence] is, I suggest, that both the
case of direct intention and that of oblique intention share one feature
which any system of assigning responsibility for conduct must always
regard as of crucial importance. This can be seen if we compare the
actual facts of the Desmond case with a case of direct intention.
Suppose Barrett shot the prison guard in order to obtain from them the
keys to release the prisoners. Both in the actual Desmond case and in
this imaginary variant, so far as Barrett had control over the alternative



between the victims’ dying or living, his choice tipped the balance; in
both these cases he had control over and may be considered to have
chosen the outcome, since he consciously opted for the course leading
to the victims’ deaths. Whether he sought to achieve this as an end or a
means to his end, or merely foresaw it as an unwelcome consequence
of his intervention, is irrelevant at the stage of conviction where the
question of control is crucial. However, when it comes to the question
of sentence and the determination of the severity of punishment it may
be (though I am not at all sure that this is in fact the case) that on both a
retributive and a utilitarian theory of punishment the distinction
between direct and oblique intention is relevant.”
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This “control” test of intention is similar to the views of Lord
Diplock in Hyam when he equated desiring a consequence with
foreseeing that consequence as likely because “what is common
to both these states of mind is willingness to produce the
particular evil consequence”.

Even if one accepts Hart’s premise that the actor has “control” in
both situations, does this necessarily mean that both states of
mind must be defined as “intention”, and that both deserve the
same level of criminal liability? The actor who acts recklessly in
merely foreseeing a remote possibility of a consequence
occurring, is also “in control”, but if one were to designate such
actions as being intentional, one would have eliminated much of
the concept of recklessness.

This view that intention should include foresight of probable
consequences has been firmly rejected by English law (in
Moloney and Hancock) and no longer commands serious support
from commentators.

The prevailing view, both judicial and extra-judicial, is that
intention should extend beyond its core meaning to include
foresight of a consequence as a virtual, practical or moral
certainty (“oblique intent”).

GLANVILLE WILLIAMS, TEXTBOOK
OF CRIMINAL LAW, 2ND EDN (1983),



PP.84–85:
2–176

“Clearly, a person can be taken to intend a consequence that follows
under his nose from what he continues to do, and the law should be the
same where he is aware that a consequence in the future is the certain
or practically certain result of what he does. As Lord Hailsham said in
Hyam, ‘intention’ includes ‘the means as well as the end and the
inseparable consequences of the end as well as the means.’ (What he
evidently meant was the consequences known to the defendant to be
inseparable.) …

To take a hypothetical case: suppose that a villain of the deepest dye
sends an insured parcel on an aircraft, and includes in it a time-bomb
by which he intends to bring down the plane and consequently to
destroy the parcel. His immediate intention is merely to collect on the
insurance. He does not care whether the people on board live or die,
but he knows that success in his scheme will inevitably involve their
deaths as a sideeffect. On the theoretical point, common sense suggests
that the notion of intention should be extended to this situation; it
should not merely be regarded as a case of recklessness. A
consequence should normally be taken as intended although it was not
desired, if it was foreseen by the actor as the virtually certain
accompaniment of what he intended. This is not the same as saying that
any consequence foreseen as probable is intended …

Clearly, one cannot confine the notion of foresight of certainty to
certainty in the most absolute sense. It is a question of human certainty,
or virtual certainty, or practical certainty. This is still not the same as
speaking in terms of probability.”

THE LAW COMMISSION (LAW COM.
NO.177), A CRIMINAL CODE FOR
ENGLAND AND WALES,
COMMENTARY ON DRAFT CRIMINAL
CODE BILL (1989), PARAS 8.14–8.16:

2–177



“Acting in order to bring about a result is, as it were, the standard case
of ‘intending’ to cause a result. But we are satisfied that a definition of
‘intention’ for criminal law purposes must refer, as Lord Hailsham of
St Marylebone LC expressed it in Hyam to ‘the means as well as the
end and the inseparable consequences of the end as well as the means.’
Where a person acts in order to achieve a particular purpose, knowing
that this cannot be done without causing another result, he must be held
to intend to cause that other result. The other result may be a pre-
condition—as where D, in order to injure P, throws a brick through the
window behind which he knows P to be standing; or it may be a
necessary concomitant of the first result—as (to use a much quoted
example) where D blows up an aeroplane in flight in order to recover
on the insurance covering its cargo, knowing that the crew will
inevitably be killed. D intends to break the window and he intends to
kill the crew. But there is no absolute certainty in human affairs. P
might fling up the window while the brick is in flight. The crew might
make a miraculous escape by parachute. D’s purpose might be
achieved without causing the second result—but these are only remote
possibilities and D, if he contemplates them at all (which may be
unlikely), must know that they are only remote possibilities. The result
will occur, and D knows that it will occur, ‘in the ordinary course of
events … unless something supervenes to prevent it.’ It is, and he
knows it is, ‘a virtual certainty.’ …

A person’s awareness of any degree of probability (short of virtual
certainty) that a particular result will follow from his acts ought not, we
believe, to be classed as an ‘intention’ to cause that result for criminal
law purposes.”

2–178

The view that foresight of a virtual certainty amounts to
intention has long been embraced by law reform bodies.225

In 2005, the Law Commission published a Consultation Paper on
homicide seeking views as to whether the law should adopt a
definition of intention as a matter of law (the definitional
approach) or whether it should set preconditions which must be
satisfied before the jury may find that a person acted
intentionally (the evidential approach).226 After consultation, the
Law Commission concluded that the latter approach should be
adopted.



LAW COMMISSION, NO.304, MURDER,
MANSLAUGHTER AND INFANTICIDE
(2006), PARA.3.27:
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“We recommend that the existing law governing the meaning of
intention is codified as follows:

(1) A person should be taken to intend a result if he or she
acts in order to bring it about.

(2) In cases where the judge believes that justice may not be
done unless an expanded understanding of intention is
given, the jury should be directed as follows: an intention
to bring about a result may be found if it is shown that
the defendant thought that the result was a virtually
certain consequence of his or her action.”

2–180

There are, however, contrary views that intention should not be
expanded so as to include oblique intention. The argument here
is that there are strong moral justifications for distinguishing
between an actor who foresees a result as virtually certain and
one who tries to achieve that result. A person’s objectives or
aims influence our perceptions of her character as a moral agent.
Actions become more reprehensible if they are deliberate and
purposeful. A boy, throwing a ball dangerously near a window
and realising that it is virtually certain that in the course of his
game he could break the window, will instinctively cry out: “I
didn’t mean to break it”, when the window is duly shattered. Our
characterisation of the boy as a moral agent would be different if
he had deliberately taken aim and thrown the ball, trying to
break the window. As Duff says:

“To do what I believe will help the enemy, or cause injury, may be
counted criminal even when I do it for reasons which have nothing to
do with helping the enemy or causing injury: but to act with the
intention of helping the enemy, or causing injury, gives a quite
different moral character to the action, which we may wish to mark by



making only that an offence, or by making it a more serious
offence.”227

JOHN FINNIS, “INTENTION AND SIDE-
EFFECTS” IN R. G. FREY AND
CHRISTOPHER W. MORRIS,
LIABILITY AND RESPONSIBILITY
(1991), P.46:
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“[I]t is well to recall how foreign to the commonsense concept of
intention is the academics’ notion that what is foreseen as certain is
intended.

One who hangs curtains knowing that the sunlight will make them fade
does not thereby intend that they shall fade. Those who wear shoes
don’t intend them to wear out. Those who fly the Atlantic foreseeing
certain jetlag don’t do so with the intention to get jetlag; those who
drink too heavily rarely intend the hangover they know is certain …
Indeed, we might call the academics’ extended notion of intent the
Pseudo-Masochist Theory of Intention—for it holds that those who
foresee that their actions will have painful effects upon themselves
intend those effects.”

R. A. DUFF, INTENTION, AGENCY AND
CRIMINAL LIABILITY: PHILOSOPHY
OF ACTION AND THE CRIMINAL LAW
(1990), PP.111–113:
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“[A] non-consequentialist view … finds an intrinsic moral difference in
intended action; a significance which depends not on its expected
consequences, but on the intentions which structure it … One who tries
to kill me … attacks my life and my most basic rights; and the harm
which I suffer in being murdered (or in being the victim of an



attempted murder) essentially involves this wrongful attack on me. The
point is not that a murder victim suffers the same (consequential) harm
of death as a victim of natural causes, and also suffers the separate
harm of being attacked: it is that she suffers the distinctive harm of
being killed by one who attacks her life. The ‘harm’ at which the law
of murder is aimed is thus not just the consequential harm of death, but
the harm which is intrinsic to an attack on another’s life … [A] n attack
is an action which is intended to do harm … It is through the intentions
with which I act that I engage in the world as an agent, and relate
myself most closely to the actual and potential effects of my actions;
and the central or fundamental kind of wrong-doing is to direct my
actions towards evil—to intend and to try to do what is evil.”228
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This is the approach recommended in the US by the American
Law Institute’s Model Penal Code and which has been widely
adopted in state code revisions throughout the US. The Code
does not adopt the view of intention favoured by the Law
Commission and leading commentators in England. It adopts the
narrower view that a person acts intentionally “when it is his
conscious object to engage in conduct of that nature or to cause
such a result”.229 What of foresight of a virtual certainty? The
Model Penal Code does not assimilate this with intention, nor
does it relegate it to the realms of recklessness. Instead, it has
created a special category of mens rea between intention and
recklessness, namely, knowledge. Section 202(2)(b) defines
“knowingly” in the following terms:

“A person acts knowingly with respect to a material element of an
offense when: … (ii) if the element involves a result of his conduct, he
is aware that it is practically certain that his conduct will cause such a
result.”

The commentary to this sub-section recognises that the
distinction drawn is a narrow one and is “no doubt
inconsequential for most purposes of liability”. But apart from
being conceptually necessary and helping to promote clarity of
definition, the distinction does have some practical utility as:



“there are areas where the discrimination is required … This is true in
treason, for example, in so far as a purpose to aid the enemy is an
ingredient of the offense … and in attempts and conspiracy, where a
true purpose to effect the criminal result is requisite for liability …
The distinction also has utility in differentiating among grades of an
offense for purposes of sentence, e.g. in the case of homicide.”230

Thus, according to this view, there is a moral, as well as a
linguistic, justification for drawing this fine distinction. Indeed,
there are some states in the US that have employed this Model
Penal Code terminology and have felt the distinction to be
sufficiently material to warrant using it as the basis for a grading
of homicide offences. Alaska provides that it is murder in the
first degree to kill “with intent to cause the death of another
person”, but only murder in the second degree to kill “knowing
that the conduct is substantially certain to cause death”.231 New
Hampshire provides that it is first degree murder to kill
“purposely” and second degree murder to kill “knowingly”.232
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One final question remains. How should one classify cases
where a consequence is foreseen as certain, as opposed to
virtually certain? In these situations, the consequence is foreseen
as something that must happen; it is a condition precedent to the
occurrence of the actor’s primary aim.233 To take the classic
example where I intend to shoot you; you are standing behind a
glass window that cannot open. Do I intend to break the
window? In this case, I foresee it as certain that I will break the
glass; I cannot shoot you without doing so. This means that
breaking the glass is my aim or objective, albeit only a
secondary aim or objective to my main one of killing you. It is a
necessary and “wanted” means to my end. I intend to break the
window. Lord Hailsham in Hyam endorsed this when he spoke
of:

“intention, which embraces, in addition to the end, all the necessary
consequences of an action including the means to the end and any
consequences intended along with the end.”234



However, where an undesired consequence is only foreseen as
“virtually certain” or “morally certain” it ceases to be an
inescapable consequence or a necessary means to an end. It thus
ceases to be a secondary aim and should no longer be described
as intention. In the celebrated example where I blow up an
aircraft in flight in order to obtain the insurance money and the
passengers are killed, I would foresee the death of these
passengers as virtually certain. But, if it is not my object to kill
them, the fact that there is a chance (albeit one in a million) that
they could parachute to safety, means that their death is not a
necessary means to an end and cannot be described as intention.
Using Duff’s “test of failure”,235 blowing up the aeroplane
without killing the occupants would not mark the failure of the
enterprise, but would represent the ultimate in success.
Similarly, flying across the Atlantic and not suffering jetlag
would be a cause for celebration. On the other hand, failing to
break the window represents a failure of the agent’s action
because this necessarily involves not killing the person behind it.
The line of demarcation is a thin one and would only apply in
the most exceptional cases.236 Nevertheless, it is a conceptually
clear distinction and provides a principled basis for
distinguishing intention from recklessness. There is no intention
to kill the passengers on the aeroplane, but there is an intention
to break the glass.

If there are indeed linguistic, practical and moral justifications
for distinguishing between intention (including the condition
precedent cases) and foresight of the virtually certain, English
law would surely not be justified in following the Law
Commission’s proposal (whether finally accepted as a definition
of intention or as an evidential proposition from which intention
can be inferred) to treat both as “intention”.

E. RECKLESSNESS

1. Background
2–185

Some crimes, such as attempted offences, can only be committed
intentionally and so it is crucial to be able to distinguish



intention from recklessness. This line of demarcation depends, as
we have just seen, on how broadly one chooses to define
“intention”. Any degree of foresight less than that specified in
the definition of intention will constitute recklessness. But a
large number of crimes can be committed “intentionally or
recklessly”. Indeed, the Draft Criminal Code 1989 proposes that
recklessness should be the basic fault element for all offences
(unless otherwise stated).237 For all these crimes the distinction
between intention and recklessness is unimportant; what matters,
instead, is the distinction between recklessness and negligence or
other forms of conduct not regarded as equally blameworthy.
This demarcation is vital as it has been the general policy of
English law to punish reckless wrongdoing, but, with notable
exceptions, to exempt negligent wrongdoing from criminal
liability.

2. Law prior to G: two species of
recklessness
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The concept of “recklessness” has had a chequered and uncertain
history with judges vacillating as to whether it meant “gross
negligence”238 (an objective major deviation from the standards
of the reasonable person) or whether it meant simply failing to
foresee an obvious risk or whether it should be limited to cases
where the defendant subjectively realised that there was a
possibility of the consequence occurring (or the circumstance
existing) but carried on regardless. By the beginning of the
present century and until the landmark decision of G,239

however, it had become established that there were two distinct
species of recklessness.

(i) Cunningham recklessness
2–187

By the late 1970s, following the leading decision of
Cunningham,240 a subjective meaning of recklessness had been
approved. Recklessness entailed the conscious running of an
unjustifiable risk. The following case illustrates this approach.



R. V STEPHENSON [1979] Q.B. 695
(COURT OF APPEAL, CRIMINAL
DIVISION):
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The appellant, who had crept into a hollow in the side of a large straw
stack to sleep, felt cold and lit a fire of twigs and straw inside the
hollow. The stack caught fire and was damaged. He was charged with
arson contrary to the Criminal Damage Act 1971 s.1(1). Evidence on
his behalf was given by a consultant psychiatrist that the appellant
suffered from schizophrenia that could have the effect of depriving him
of the ability of a normal person to foresee or appreciate the risk of
damage from the act of lighting the fire. The judge directed the jury
that a person was “reckless as to whether any such property would be
destroyed or damaged”, within s.1(1) of the 1971 Act, if he closed his
mind to the obvious fact of risk from his act, and that schizophrenia
might be a reason which made a person close his mind to the obvious
fact of risk. The jury returned a verdict of guilty and the appellant was
convicted. He appealed against the conviction on the ground, inter alia,
of a misdirection by the judge on what constituted recklessness.

GEOFFREY LANE LJ:

“Does the word ‘reckless’ require that the defendant must be proved
actually to have foreseen the risk of some damage resulting from his
actions and nevertheless to have run the risk (the subjective test), or
is it sufficient to prove that the risk of damage resulting would have
been obvious to any reasonable person in the defendant’s position
(the objective test)? In our view it is the subjective test which is
correct.

… A man is reckless when he carries out the deliberate act
appreciating that there is a risk that damage to property may result
from his act. It is however not the taking of every risk which could
properly be classed as reckless. The risk must be one which it is in
all the circumstances unreasonable for him to take.

Proof of the requisite knowledge in the mind of the defendant will in
most cases present little difficulty. The fact that the risk of some
damage would have been obvious to anyone in his right mind in the



position of the defendant is not conclusive proof of the defendant’s
knowledge, but it may well be and in many cases doubtless will be a
matter which will drive the jury to the conclusion that the defendant
himself must have appreciated the risk. The fact that he may have
been in a temper at the time would not normally deprive him of
knowledge or foresight of the risk. If he had the necessary
knowledge or foresight and his bad temper merely caused him to
disregard it or put it to the back of his mind not caring whether the
risk materialised, or if it merely deprived him of the self-control
necessary to prevent him from taking the risk of which he was
aware, then his bad temper will not avail him. This was the concept
which the court in R. v Parker (Daryl) [1977] 1 W.L.R. 600 at 604
was trying to express when it used the words ‘or closing his mind to
the obvious fact that there is some risk of damage resulting from that
act.’ … We wish to make it clear that the test remains subjective,
that the knowledge or appreciation of risk of some damage must
have entered the defendant’s mind even though he may have
suppressed it or driven it out …

How do these pronouncements affect the present appeal? The
appellant, through no fault of his own, was in a mental condition
which might have prevented him from appreciating the risk which
would have been obvious to any normal person. When the judge said
to the jury ‘there may be … all kinds of reasons which make a man
close his mind to the obvious fact—among them may be
schizophrenia’—we think he was guilty of a misapprehension, albeit
possibly an understandable misapprehension. The schizophrenia was
on the evidence something which might have prevented the idea of
danger entering the appellant’s mind at all. If that was the truth of
the matter, then the appellant was entitled to be acquitted. That was
something which was never left clearly to the jury to decide.”

Appeal allowed
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Under this “subjective” approach, the definition of recklessness,
both as to consequences and circumstances,241 imposes a double
test:

(1) whether the defendant foresaw the possibility of the
consequence occurring; and



(2) whether it was unjustifiable or unreasonable to take the
risk.

Whether a risk is justifiable or not depends on the social
importance of the acts and on the chances of the forbidden
consequence occurring. As the Law Commission has stated:

“The operation of public transport, for example, is inevitably
accompanied by risks of accident beyond the control of the operator,
yet it is socially necessary that these risks be taken. Dangerous
surgical operations must be carried out in the interests of the life and
health of the patient, yet the taking of these risks is socially
justifiable.”242

Thus if there is perceived to be a one in a thousand chance of
high-speed trains being involved in an accident, the social value
of high-speed public transport is such as to render the taking of
such a remote risk justifiable, but if it is realised that there is a
one in 20 chance of these trains being involved in an accident,
then the chances of an accident occurring outweighs the social
importance of the activity and it becomes unjustifiable to take
such a risk. On the other hand, if there is the same (subjectively
perceived) one in a thousand chance of killing a friend while
playing Russian roulette, the complete absence of any social
value attached to the activity renders the taking of the risk
unjustifiable. Thus, the test involves a subtle balancing operation
between the following questions: how socially useful is the
activity? What are the perceived chances of the harm occurring?
How serious is the harm that could occur? For example, in
Vehicle Inspectorate v Nuttall243 it was stated that if one was
dealing with conduct that could imperil the safety of the public,
foresight of the slightest possibility (of a breach of
contraventions) would suffice.

Whether a risk is justifiable or unreasonable is an objective issue
and does not depend on the defendant’s view of the matter. For
example, in Dodman244 it was stated that it was irrelevant that
the defendant did not know his conduct was wrongful. Of
course, the question whether there is any social utility in an
activity is a highly evaluative one which has led some writers to
argue that the concept of recklessness is an inherently political



one.245 This is true inasmuch as a value judgment is involved, a
point that can always be made when employing a value-ridden
concept such as “reasonableness”.246 The advantage, however, of
employing such a concept and leaving it to members of the jury
is that they can reflect the ever-shifting notions of social utility.

The Law Commission in the Draft Criminal Law Bill 1993247 has
endorsed this “subjective” approach, as has the Draft Offences
Against the Person Bill 1998 cl.14(2) of which provides:

“A person acts recklessly with respect to a result if he is aware of a
risk that it will occur and it is unreasonable to take that risk having
regard to the circumstances as he knows or believes them to be.”

(ii) Caldwell/Lawrence recklessness
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In 1981, there was a radical change of direction when the House
of Lords handed down two judgments on the same day, both
concerned with the meaning of recklessness. It should be
stressed that this change only affected the first limb of the test
cited above, namely, whether the defendant must foresee the
possibility of harm occurring. It did not affect the second
requirement that it must be unjustifiable to take the risk.

R. V CALDWELL [1982] A.C. 341
(HOUSE OF LORDS):
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The respondent had done some work for the owner of a hotel as the
result of which he had a quarrel with the owner, got drunk and set fire
to the hotel in revenge. The fire was discovered and put out before any
serious damage was caused and none of the ten guests in the hotel at
the time was injured. The respondent was indicted on two counts of
arson under the Criminal Damage Act 1971 s.1(1) and (2). At his trial,
he pleaded not guilty to the more serious charge under s.1(2) of
damaging property with intent to endanger life or being reckless
whether life would be endangered. He claimed that he was so drunk at
the time that the thought that he might be endangering the lives of the



people in the hotel had never crossed his mind. The trial judge directed
the jury that drunkenness was not a defence to a charge under s.1(2)
and he was convicted.

The Court of Appeal allowed his appeal. The Crown appealed to the
House of Lords, where in order to decide whether drunkenness was a
defence to a charge under s.1(2), the House ruled that it was necessary
to decide upon the precise meaning of the term recklessness as
employed in s.1(2).

LORD DIPLOCK (with whom Lord Keith and Lord Roskill
concurred):

“[T]he popular or dictionary meaning is careless, regardless, or
heedless, of the possible harmful consequences of one’s acts. It
presupposes that if thought were given to the matter by the doer
before the act was done, it would have been apparent to him that
there was a real risk of its having the relevant harmful consequences;
but, granted this, recklessness covers a whole range of states of mind
from failing to give any thought at all to whether or not there is any
risk of those harmful consequences, to recognising the existence of
the risk and nevertheless deciding to ignore it …

My Lords, the restricted meaning [adopted by] the Court of Appeal
in R. v Cunningham … called for a meticulous analysis by the jury
of the thoughts that passed through the mind of the accused at or
before the time he did the act that caused the damage, in order to see
on which side of a narrow dividing line they fell. If it had crossed his
mind that there was a risk that someone’s property might be
damaged but, because his mind was affected by rage or excitement
or confused by drink, he did not appreciate the seriousness of the
risk or trusted that good luck would prevent its happening, this state
of mind would amount to malice [a term used in the Malicious
Damage Act 1861] in the restricted meaning placed upon that term
by the Court of Appeal; whereas if, for any of these reasons, he did
not even trouble to give his mind to the question whether there was
any risk of damaging the property, this state of mind would not
suffice to make him guilty of an offence under the Malicious
Damage Act 1861.

Neither state of mind seems to me to be less blameworthy than the
other; but if the difference between the two constituted the
distinction between what does and what does not in legal theory



amount to a guilty state of mind for the purposes of a statutory
offence of damage to property, it would not be a practicable
distinction for use in a trial by jury. The only person who knows
what the accused’s mental processes were, is the accused himself—
and probably not even he can recall them accurately when the rage
or excitement under which he acted has passed, or he has sobered up
if he were under the influence of drink at the relevant time. If the
accused gives evidence that because of his rage, excitement or
drunkenness the risk of particular harmful consequences of his acts
simply did not occur to him, a jury would find it hard to be satisfied
beyond reasonable doubt that his true mental process was not that,
but was the slightly different mental process required if one applies
the restricted meaning of ‘being reckless as to whether’ something
would happen, adopted by the Court of Appeal in R. v Cunningham.

My Lords, I can see no reason why Parliament when it decided to
revise the law as to offences of damage to property should go out of
its way to perpetuate fine and impracticable distinctions such as
these, between one mental state and another. One would think that
the sooner they were got rid of, the better …

‘Reckless’ as used in the new statutory definition of the mens rea of
these offences is an ordinary English word. It had not by 1971
become a term of legal art with some more limited esoteric meaning
than that which it bore in ordinary speech—a meaning which surely
includes not only deciding to ignore a risk of harmful consequences
resulting from one’s acts that one has recognised as existing, but also
failing to give any thought to whether or not there is any such risk in
circumstances where, if any thought were given to the matter it
would be obvious that there was.

If one is attaching labels, the latter state of mind is neither more nor
less ‘subjective’ than the first. But the label solves nothing. It is a
statement of the obvious; mens rea is by definition, a state of mind
of the accused himself at the time he did the physical act that
constitutes the actus reus of the offence; it cannot be the mental state
of some non-existent, hypothetical person.

Nevertheless, to decide whether someone has been ‘reckless’ as to
whether harmful consequences of a particular kind will result from
his act, as distinguished from his actually intending such harmful
consequences to follow, does call for some consideration of how the



mind of the ordinary prudent individual would have reacted to a
similar situation. If there were nothing in the circumstances that
ought to have drawn the attention of an ordinary prudent individual
to the possibility of that kind of harmful consequence, the accused
would not be described as ‘reckless’ in the natural meaning of that
word for failing to address his mind to the possibility; nor, if the risk
of the harmful consequences was so slight that the ordinary prudent
individual upon due consideration of the risk would not be deterred
from treating it as negligible, could the accused be described as
‘reckless’ in its ordinary sense if, having considered the risk, he
decided to ignore it. (In this connection the gravity of the possible
harmful consequences would be an important factor. To endanger
life must be one of the most grave.) So to this extent, even if one
ascribes to ‘reckless’ only the restricted meaning, adopted by the
Court of Appeal in R. v Stephenson of foreseeing that a particular
kind of harm might happen and yet going on to take the risk of it, it
involves a test that would be described in part as ‘objective’ in
current legal jargon. Questions of criminal liability are seldom
solved by simply asking whether the test is subjective or objective.

In my opinion, a person charged with an offence under section 1(1)
of the Criminal Damage Act 1971 is ‘reckless as to whether any
such property would be destroyed or damaged’ if (1) he does an act
which in fact creates an obvious risk that property will be destroyed
or damaged and (2) when he does the act he either has not given any
thought to the possibility of there being any such risk or has
recognised that there was some risk involved and has nonetheless
gone on to do it. That would be a proper direction to the jury; cases
in the Court of Appeal which held otherwise should be regarded as
overruled. [His Lordship then went on to consider the defence of
drunkenness.]”
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LORD EDMUND-DAVIES (with whom Lord Wilberforce concurred)
dissenting:

“[I]t is well known that the Criminal Damage Act 1971 was in the
main the work of the Law Commission, who, in their Working Paper
No.31, Codification of the Criminal Law, General Principles, The
Mental Element in Crime (issued in June, 1970) defined recklessness
by saying, at p.52:



‘A person is reckless if, (a) knowing that there is a risk that an
event may result from his conduct or that a circumstance may
exist, he takes that risk, and (b) it is unreasonable for him to
take it, having regard to the degree and nature of the risk which
he knows to be present.’

It was surely with this contemporaneous definition and the much
respected decision of R. v Cunningham in mind that the draftsman
proceeded to his task of drafting the Criminal Damage Act 1971.

It has therefore to be said that, unlike negligence, which has to be
judged objectively, recklessness involves foresight of consequences,
combined with an objective judgment of the reasonableness of the
risk taken. And recklessness in vacuo is an incomprehensible notion.
It must relate to foresight of risk of the particular kind relevant to the
charge preferred, which, for the purpose of section 1(2), is the risk of
endangering life and nothing other than that.

So if a defendant says of a particular risk, ‘it never crossed my
mind,’ a jury could not on those words alone properly convict him of
recklessness simply because they considered that the risk ought to
have crossed his mind, though his words might well lead to a finding
of negligence. But a defendant’s admission that he ‘closed his mind’
to a particular risk could prove fatal, for:

‘A person cannot, in any intelligible meaning of the words,
close his mind to a risk unless he first realises that there is a
risk; and if he realises that there is a risk, that is the end of the
matter.’ See Glanville Williams, Textbook of Criminal Law
(1978), p.79.

In the absence of exculpatory factors, the defendant’s state of mind
is therefore all-important where recklessness is an element in the
offence charged and section 8 of the Criminal Justice Act 1967 has
laid down that:

‘A court or jury, in determining whether a person has
committed an offence—(a) shall not be bound by law to infer
that he intended or foresaw a result of his actions by reason
only of its being a natural and probable consequence of those
actions; but (b) shall decide whether he did intend or foresee
that result by reference to all the evidence, drawing such
inferences from the evidence as appear proper in the



circumstances.’

My Lords, it is unnecessary to examine at length the proposition that
ascertainment of the state of mind known as ‘recklessness’ is a
subjective exercise … [His Lordship then went on to consider the
defence of drunkenness].”

Appeal dismissed

R. V LAWRENCE [1982] A.C. 510
(HOUSE OF LORDS):
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The appellant was riding his motorcycle at an excessive speed along an
urban road and ran into and killed a pedestrian who was crossing the
road. The appellant was convicted of causing death by reckless driving,
contrary to the Road Traffic Act 1972 s.1 and appealed against his
conviction.

Lord Diplock (with whom Lord Fraser, Lord Roskill and Lord Bridge
agreed):

“[His Lordship cited sections 1 and 2 of the Road Traffic Act 1972,
as amended by section 50(1) of the Criminal Law Act 1977:

‘1. A person who causes the death of another person by
driving a motor vehicle on a road recklessly shall be
guilty of an offence.

2. A person who drives a motor vehicle on a road
recklessly shall be guilty of an offence.’248

He then contrasted these with the ‘lesser offence’ of section 3 of the
Road Traffic Act 1972:

‘If a person drives a motor vehicle on a road without due care
and attention, or without reasonable consideration for other
persons using the road, he shall be guilty of an offence.’]

So section 3 takes care of the kind of inattention or misjudgment to
which the ordinarily careful motorist is occasionally subject without
its necessarily involving any moral turpitude, although it causes
inconvenience and annoyance to other users of the road …



The context in which the word ‘reckless’ appears in section 1 of the
Criminal Damage Act 1971 differs in two respects from the context
in which the word ‘recklessly’ appears in sections 1 and 2 of the
Road Traffic Act 1972, as now amended. In the Criminal Damage
Act 1971 the actus reus, the physical act of destroying or damaging
property belonging to another, is in itself a tort. It is not something
that one does regularly as part of the ordinary routine of daily life,
such as driving a car or a motor cycle. So there is something out of
the ordinary to call the doer’s attention to what he is doing and its
possible consequences, which is absent in road traffic offences. The
other difference in context is that in section 1 of the Criminal
Damage Act 1971 the mens rea of the offences is defined as being
reckless as to whether particular harmful consequences would occur,
whereas in sections 1 and 2 of the Road Traffic Act 1972, as now
amended, the possible harmful consequences of which the driver
must be shown to have been heedless are left to be implied from the
use of the word ‘recklessly’ itself. In ordinary usage ‘recklessly’ as
descriptive of a physical act such as driving a motor vehicle which
can be performed in a variety of different ways, some of them
entailing danger and some of them not, refers not only to the state of
mind of the doer of the act when he decides to do it but also qualifies
the manner in which the act itself is performed. One does not speak
of a person acting ‘recklessly,’ even though he has given no thought
at all to the consequences of his act, unless the act is one that
presents a real risk of harmful consequences which anyone acting
with reasonable prudence would recognise and give heed to. So the
actus reus of the offence under sections 1 and 2 is not simply driving
a motor vehicle on a road, but driving it in a manner which in fact
creates a real risk of harmful consequences resulting from it. Since
driving in such a manner as to do no worse than create a risk of
causing inconvenience or annoyance to other road users constitutes
the lesser offence under section 3, the manner of driving that
constitutes the actus reus of an offence under sections 1 and 2 must
be worse than that; it must be such as to create a real risk of causing
physical injury to someone else who happens to be using the road or
damage to property more substantial than the kind of minor damage
that may be caused by an error of judgment in the course of parking
one’s car.

I turn now to the mens rea … Recklessness on the part of the doer of
an act does presuppose that there is something in the circumstances



that would have drawn the attention of an ordinary prudent
individual to the possibility that his act was capable of causing the
kind of serious harmful consequences that the section which creates
the offence was intended to prevent, and that the risk of those
harmful consequences occurring was not so slight that an ordinary
prudent individual would feel justified in treating them as negligible.
It is only when this is so that the doer of the act is acting ‘recklessly’
if before doing the act, he either fails to give any thought to the
possibility of there being any such risk or, having recognised that
there was such risk, he nevertheless goes on to do it.

In my view, an appropriate instruction to the jury on what is meant
by driving recklessly would be that they must be satisfied of two
things:

First, that the defendant was in fact driving the vehicle in such a
manner as to create an obvious and serious risk of causing
physical injury to some other person who might happen to be
using the road or of doing substantial damage to property; and

Second, that in driving in that manner the defendant did so
without having given any thought to the possibility of there
being any such risk or, having recognised that there was some
risk involved, had nonetheless gone on to take it …

If satisfied that an obvious and serious risk was created by the
manner of the defendant’s driving, the jury are entitled to infer
that he was in one or other of the states of mind required to
constitute the offence and will probably do so; but regard must
be given to any explanation he gives as to his state of mind
which may displace the inference.”

Appeal dismissed

R. V REID (1992) 95 CR. APP. R. 391
(HOUSE OF LORDS):
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LORD KEITH OF KINKEL:

“The precise state of mind of a person who drives in the manner
indicated must in the vast majority of cases be quite incapable of



ascertainment. Absence of something from a person’s mind is as
much part of his state of mind as its presence. Inadvertence to risk is
no less a subjective state of mind than is disregard of a recognised
risk.”

LORD GOFF OF CHIEVELEY:

“I think it is wise to bear in mind the possibility that words such as
reckless or recklessly, which can be used in a number of different
contexts, may not necessarily be expected to bear the same meaning
in all statutory provisions in which they are found … Indeed, it can
be argued with force that, in many cases of failing to think, the
degree of blameworthiness to be attached to the driver can be greater
than that to be attached in some cases to the driver who recognised
the risk and decided to disregard it. This is because the unspoken
premise which seems to me to underlie Lord Diplock’s statement of
the law in Lawrence (and perhaps also in Caldwell) is that the
defendant is engaged in an activity which he knows to be potentially
dangerous.”

(a) Implications of Caldwell/Lawrence
recklessness
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These decisions had a profound effect on English criminal law.
What was the precise meaning of recklessness under this test?

1. Ruling out the risk
2–196

This Caldwell/Lawrence test of recklessness excludes from its
ambit the defendant who stops to think whether there is a risk,
concludes there is no risk and consequently acts. Such a person
does not come within the test which requires that the actor must
have either “not given any thought to the possibility of there
being any such risk” (because thought has been given to such a
possibility) or must have “recognised that there was some risk
involved” (because the possibility of there being a risk has been
dismissed). Accordingly, there can be no recklessness. This has
been described as a “lacuna” (a gap) in the law of



recklessness.249 Thus if Stephenson could have established that
he had contemplated the possibility of the straw stack catching
fire but had dismissed the possibility (say, because of his
schizophrenia) then he could not be held reckless under Lord
Diplock’s test. Such an actor would of course be negligent. The
existence of the lacuna, as supported in the case of Shimmen,250

is an important feature distinguishing negligence from
Caldwell/Lawrence recklessness. The defendant in that case was
showing off his martial-arts skills to some friends. He aimed a
kick at a plate-glass window contending that he believed he had
the necessary muscular control and skill to avoid breaking the
window. He did however break it and was charged with criminal
damage contrary to the Criminal Damage Act 1971 s.1(1).
Taylor J interpreted the defendant’s state of mind as being that
he was aware of the risk and took precautions which he intended
to eliminate the risk, but which were plainly inadequate for this
purpose. As such, the defendant’s state of mind did not fall into
the so-called lacuna, since he had not completely ruled out the
risk. However, in deciding this, Taylor J was acknowledging that
such a lacuna might exist in a case where the defendant
considers the possibility of a result occurring and then comes to
the conclusion that there is no risk.

The whole approach towards a lacuna is highly questionable. In
Shimmen, the court was drawing an impossibly fine distinction.
A defendant who rules out a risk by mistakenly concluding that
there is no risk is not reckless. On the other hand, the defendant
who thinks there is no risk because she is taking all steps to
eliminate the risk, is reckless. Such hair-splitting distinctions,
apart from lacking any solid moral foundation, can only give rise
to numerous interpretive problems.

2. Creating an obvious risk
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Lord Diplock stated that recklessness involved the doing of an
act “which in fact creates an obvious risk” of the relevant harm
occurring. What was meant by the phrase “creates an obvious
risk”? Obvious to whom? To the reasonable person? Or, to the
defendant? There was a strong argument that the risk must have
been obvious to the defendant himself had he bothered to think



about the matter.251 Indeed, there are dicta in Caldwell that
recklessness “presupposes that, if thought were given to the
matter by the doer before the act was done, it would have been
apparent to him”252 that there were risks involved. However,
there are numerous other passages in both Caldwell and
Lawrence, fortified by the model direction in Caldwell, that the
risk must have been obvious to the “ordinary prudent
individual”. This was the view endorsed by later decisions.

ELLIOTT V C (A MINOR) (1983) 77
CR. APP. R. 103 (QUEEN’S BENCH
DIVISIONAL COURT):
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The defendant was a 14-year-old schoolgirl, with learning difficulties.
After staying out all night without sleep she poured white spirit on the
carpet of a garden shed and then threw two lighted matches on the
spirit. The shed was destroyed by fire. She was charged with criminal
damage contrary to the Criminal Damage Act 1971 s.1(1), it being
alleged that she had been reckless as to whether the shed be destroyed.
The justices concluded that because of her age, lack of understanding,
lack of experience and exhaustion, the risk of destroying the shed
would not have been obvious to her if she had given any thought to the
matter. Accordingly, they found she was not reckless and dismissed the
information. The prosecutor appealed by way of case stated.

GLIDEWELL J:

“Mr Moses [counsel for the prosecution] submits that the phrase
‘creates an obvious risk’ means that the risk is one which must have
been obvious to a reasonably prudent man, not necessarily to the
particular defendant if he or she had given thought to it. It follows,
says Mr Moses, that if the risk is one which would have been
obvious to a reasonably prudent person, once it has also been proved
that the particular defendant gave no thought to the possibility of
there being such a risk, it is not a defence that because of limited
intelligence or exhaustion she would not have appreciated the risk
even if she had thought about it …

In the light of [the authorities, viz. Caldwell, Lawrence and Miller],



we are in my judgment bound to hold that the word ‘reckless’ in
section 1 of the Criminal Damage Act 1971 has the meaning
ascribed to it by Mr Moses.”

Appeal allowed
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This approach was followed in R. (Stephen Malcolm),253 where it
was held that the risk had to be obvious to an ordinary prudent
person and it was not appropriate to endow such an ordinary
prudent person with the characteristics of the defendant—say,
age and sex.254 In Bell,255 the defendant, who had a history of
mental illness, suffered a schizophrenic attack and feeling he
was being driven on by an outside force which he thought was
God, used his car as a “weapon to attack various targets which
he regarded as evil”, namely, a Butlins holiday camp. He was
held to be acting recklessly in that he had failed to foresee
obvious risks. The fact that he might have been unable to foresee
those risks was irrelevant; they were obvious to ordinary prudent
people. Under this purely objective test the schizophrenic
Stephenson would clearly have been regarded as having acted
recklessly.

Such an approach was unfortunate. It is only possible to defend
the Caldwell/Lawrence test of recklessness if one is dealing with
an actor who is capable of improving her behaviour. We have
seen that the notion of responsibility, upon which the doctrine of
mens rea is premised, is based on choice. We can blame a
defendant for making the wrong choice. How can we
realistically blame the schizophrenics in Stephenson or Bell or
the young girl in Elliott v C? They were not able to assume the
responsibility we expect most people to shoulder. They “chose”
to act as they did only in the most meaningless sense of the word
“choice”. And, crucially, their actions did not demonstrate lack
of concern; they were simply the inevitable product of their
inadequacy. No civilised society should blame people for
inadequacies or immaturity over which they have no control (as
opposed to self-induced inadequacies such as the drunkenness in
Caldwell).

3. Distinguishing Caldwell/Lawrence recklessness



from negligence
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Negligence is a failure to exercise such care, skill or foresight as
a reasonable person would exercise in the circumstances. The
test is a purely objective one. The conduct of the defendant is
measured against that of an ordinary, reasonably careful person.

The Caldwell/Lawrence recklessness test was widely regarded as
laying down an objective standard in that the defendant need not
subjectively realise that there are risks involved. Following
Elliott v C, it was only necessary that those risks be obvious to
the ordinary prudent individual. This looks at first glance like a
definition of negligence. However, closer inspection reveals that
there was still a distinction between such recklessness and
negligence for the following reasons.

First, it was tolerably clear that a defendant who considered a
risk, but ruled it out, was not acting recklessly. Such a defendant
may, however, be acting negligently if the reasonable person in
that situation would not have so dismissed the risk.

Secondly, Lord Diplock’s judgment in Lawrence indicates that
something more than negligence simpliciter is required for a
finding of recklessness. He insisted that an “obvious and serious
risk” be established. “Serious” risk here seems to refer to the
degree of likelihood of the risk materialising.256 There is a
distinction between a risk being merely “obvious” (negligence)
and being “obvious and serious” (recklessness).

Lord Diplock encapsulated this distinction in Lawrence by
indicating that there must be “moral turpitude” for a finding of
recklessness, while no such “moral turpitude” was necessary for
the “lesser offence” of careless driving which is a crime of
negligence.257 Crimes of recklessness are “worse” than crimes of
negligence. In the former, the defendant, by failing to consider
the consequences of actions (or considering them and acting
regardless), manifests an attitude of indifference which is
culpable. A negligent actor simply makes an “error of
judgment”. This distinction is intolerably difficult to draw.

4. A variable meaning
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The concept of recklessness is employed in both statutory and
common law offences. During the period that the law employed
two tests of recklessness, a critical issue was whether
recklessness bore its Cunningham or its Caldwell/Lawrence
meaning.

In Seymour,258 the House of Lords indicated that recklessness
should bear its Caldwell/Lawrence meaning throughout the
criminal law, whether the offence was a statutory or a common
law one. However, in Reid it was made clear that recklessness
could be interpreted differently for different offences. Lord Goff
said of recklessness that “as used in our law, it has more than
one meaning”. Lord Browne-Wilkinson said that he did “not
accept that the constituent elements of recklessness must be the
same in all statutes. In particular [various] factors may lead to
the word being given different meanings in different statutes”.259

The unfortunate result was that for some offences recklessness
bore its Caldwell/Lawrence meaning but for other offences it
bore its Cunningham meaning. For example, the
Caldwell/Lawrence test of recklessness applied to criminal
damage and was held to be applicable to several lesser-known
offences.260 On the other hand, it had become established that the
subjective Cunningham test applies to aiding and abetting
offences,261 to conspiracy to damage property being reckless as
to whether life is endangered262 and to false imprisonment.263 It
had also become widely accepted as being applicable to the
central offences against the person such as common assault and
assault occasioning actual bodily harm,264 and as being
applicable to other lesser-known offences.265

The result was confusion and unpredictability. The stage was
thus set for the courts and/or Parliament to make a choice
between the two tests.

3. Present law
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As will be seen later, both tests had supporters but one thing was
agreed upon: with the exception of some of the (now repealed)



driving offences requiring recklessness, the two tests of
recklessness should not be allowed to co-exist. The matter was
brought to a head and largely resolved by the following leading
House of Lords’ decision. While the ratio of this decision is
limited to criminal damage, it has been interpreted, as we shall
see, as applying to other offences as well, resulting in the
effective demise of Caldwell/Lawrence recklessness.

R. V G [2004] 1 A.C. 1034 (HOUSE OF
LORDS):
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Two boys, aged 11 and 12 respectively, set fire to newspapers and
threw them under a wheelie-bin. The bin was set alight and adjoining
buildings caught fire causing some £1 million damage. They claimed
they thought the lit newspapers would burn themselves out on the
concrete floor and that it never crossed their minds that there was a risk
of the fire spreading. They were convicted of arson with the trial judge
ruling that whether there was an obvious risk of the property being
damaged was to be assessed by reference to the reasonable man and
not a person endowed with the characteristics of the defendants: “the
ordinary reasonable bystander is an adult”. The defendants were
convicted. Their appeal to the Court of Appeal was dismissed and they
appealed to the House of Lords.

LORD BINGHAM OF CORNHILL:

“The task confronting the House in this appeal is, first of all, one of
statutory construction: what did Parliament mean when it used the
word ‘reckless’ in section 1(1) and (2) of the 1971 Act? In so
expressing the question I mean to make it as plain as I can that I am
not addressing the meaning of ‘reckless’ in any other statutory or
common law context. In particular, but perhaps needlessly since
‘recklessly’ has now been banished from the lexicon of driving
offences, I would wish to throw no doubt on the decisions of the
House in R v Lawrence and R. v Reid …

[Lord Bingham, along with the other two Law Lords extracted
below, engaged in a detailed historical analysis and concluded that
Parliament, in enacting the Criminal Damage Act 1971, intended to
give effect to the Law Commission’s proposals that ‘reckless’ bear



its subjective Cunningham meaning. Caldwell was based on a
‘misinterpretation’ of that Act. Additionally, he put forward three
other reasons to justify departing from Caldwell.]

First, it is a salutary principle that conviction of serious crime should
depend on proof not simply that the defendant caused (by act or
omission) an injurious result to another but that his state of mind
when so acting was culpable … The most obviously culpable state of
mind is no doubt an intention to cause the injurious result, but
knowing disregard of an appreciated and unacceptable risk of
causing an injurious result or a deliberate closing of the mind to such
risk would be readily accepted as culpable also. It is clearly
blameworthy to take an obvious and significant risk of causing
injury to another. But it is not clearly blameworthy to do something
involving a risk of injury to another if (for reasons other than self-
induced intoxication: R. v Majewski [1977] AC 443) one genuinely
does not perceive the risk. Such a person may fairly be accused of
stupidity or lack of imagination, but neither of those failings should
expose him to conviction of serious crime or the risk of punishment.

Secondly, the present case shows, more clearly than any other
reported case since R. v Caldwell, that the model direction
formulated by Lord Diplock is capable of leading to obvious
unfairness … [T]he trial judge regretted the direction he (quite
rightly) felt compelled to give, and it is evident that this direction
offended the jury’s sense of fairness. The sense of fairness of 12
representative citizens sitting as a jury (or of a smaller group of lay
justices sitting as a bench of magistrates) is the bedrock on which the
administration of criminal justice in this country is built. A law
which runs counter to that sense must cause concern … It is neither
moral nor just to convict a defendant (least of all a child) on the
strength of what someone else would have apprehended if the
defendant himself had no such apprehension …

Thirdly, I do not think the criticism of R. v Caldwell expressed by
academics, judges and practitioners should be ignored …

It is perhaps unfortunate that the question at issue in [Caldwell] fell
to be answered in a case of self-induced intoxication. For one
instinctively recoils from the notion that a defendant can escape the
criminal consequences of his injurious conduct by drinking himself
into a state where he is blind to the risk he is causing to others. In R.



v Caldwell it seems to have been assumed that the risk would have
been obvious to the defendant had he been sober. Further, the
context did not require the House to give close consideration to the
liability of those (such as the very young and the mentally
handicapped) who were not normal reasonable adults. The
overruling by the majority of R. v Stephenson does however make it
questionable whether such consideration would have led to a
different result.

In the course of argument before the House it was suggested that the
rule in R. v Caldwell might be modified, in cases involving children,
by requiring comparison not with normal reasonable adults but with
normal reasonable children of the same age. This is a suggestion
with some attractions but it is open to four compelling objections.
First, even this modification would offend the principle that
conviction should depend on proving the state of mind of the
individual defendant to be culpable. Second, if the rule were
modified in relation to children on grounds of their immaturity it
would be anomalous if it were not also modified in relation to the
mentally handicapped on grounds of their limited understanding.
Third, any modification along these lines would open the door to
difficult and contentious argument concerning the qualities and
characteristics to be taken into account for purposes of the
comparison. Fourth, to adopt this modification would be to substitute
one misinterpretation of section 1 for another. There is no warrant in
the Act or in the travaux préparatoires which preceded it for such an
interpretation.

A further refinement, advanced by Professor Glanville Williams in
his article ‘Recklessness Redefined’ [1981] CLJ 252, 270–271 … is
that a defendant should only be regarded as having acted recklessly
by virtue of his failure to give any thought to an obvious risk that
property would be destroyed or damaged, where such risk would
have been obvious to him if he had given any thought to the matter.
This refinement also has attractions, although it does not meet the
objection of principle and does not represent a correct interpretation
of the section. It is, in my opinion, open to the further objection of
over-complicating the task of the jury (or bench of justices). It is one
thing to decide whether a defendant can be believed when he says
that the thought of a given risk never crossed his mind. It is another,
and much more speculative, task to decide whether the risk would



have been obvious to him if the thought had crossed his mind. The
simpler the jury’s task, the more likely is its verdict to be reliable.”
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LORD STEYN:

“The accepted meaning of recklessness [before Caldwell] involved
foresight of consequences. This subjective state of mind is to be
inferred ‘by reference to all the evidence, drawing such inferences
from the evidence as appear proper in the circumstances’ [citing
Criminal Justice Act 1967 s.8] … That is what Parliament intended
by implementing the Law Commission proposals.

This interpretation of section 1 of the 1971 Act would fit in with the
general tendency in modern times of our criminal law. The shift is
towards adopting a subjective approach. It is generally necessary to
look at the matter in the light of how it would have appeared to the
defendant … I regard section 8 of the Criminal Justice Act 1967, as
of central importance.

[His Lordship then cited the leading decisions on mistake which
have mostly adopted a subjective approach: see pp.210–214.]

That brings me to the question whether the subjective interpretation
of recklessness might allow wrongdoers who ought to be convicted
of serious crime to escape conviction. Experience before R. v
Caldwell did not warrant such a conclusion. In any event, as Lord
Edmund-Davies explained, if a defendant closes his mind to a risk
he must realise that there is a risk and, on the evidence, that will
usually be decisive …

In my view the case for departing from R v Caldwell has been shown
to be irresistible … I agree with the reasons given by Lord Bingham
of Cornhill. I have nothing to add to his observations on self-induced
intoxication.”

LORD ROGER OF EARLSFERRY:

“Cases of self-induced intoxication are an exception to the general
rule. In our judgment the decision of the House of Lords in R. v
Majewski makes it clear that they are such an exception …

It does not follow, however, that Lord Diplock’s broader concept of
recklessness was undesirable in terms of legal policy. On the
contrary, there is much to be said for the view that, if the law is to



operate with the concept of recklessness, then it may properly treat
as reckless the man who acts without even troubling to give his mind
to a risk that would have been obvious to him if he had thought
about it. This approach may be better suited to some offences than to
others. For example, in the context of reckless driving …

[However] I have come to share your Lordships’ view that we
should indeed overrule R. v Caldwell and set the law back on the
track that Parliament originally intended it to follow. If Parliament
now thinks it preferable for the 1971 Act to cover culpably
inadvertent as well as advertent wrongdoers, it can so enact.”

Appeal allowed
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This unanimous decision by the House of Lords adopts the
Cunningham view that recklessness involves foresight of the
possibility of an unjustified risk.

Three further points emerge from the judgments. First, Lord
Steyn, added that “if a defendant closes his mind to a risk he
must realise that there is a risk” and so will be reckless. In Booth
v CPS,266 the defendant ran across a road without checking
whether it was safe to cross; he collided with a car, denting it. It
was held that:

“aware of those risks (risk of collision and damage to property), he
then deliberately put them out of his mind … The magistrates have
found that the appellant was aware of the risk and closed his mind to it
… [Accordingly], they had applied the correct test [of recklessness as
laid down in G].”

Secondly, the law on self-induced intoxication (which was the
context in which Caldwell was decided) is unaffected. Lord
Bingham exempted self-induced intoxication stating that “one
instinctively recoils from the notion that a defendant can escape
the criminal consequences of his injurious conduct by drinking
himself into a state where he is blind to the risk he is causing to
others”. The law on self-induced intoxication is discussed in
Ch.4.

Thirdly, and very importantly, Lord Bingham (with whom all



their Lordships agreed) restricted his judgment to the meaning of
recklessness in the Criminal Damage Act 1971:

“I mean to make it as plain as I can that I am not addressing the
meaning of ‘recklessness’ in any other statute or common law
context.”
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In particular, he approved the Lawrence meaning of recklessness
adopted for offences involving reckless driving. Lord Rodger
also stated that that Caldwell “may be better suited to some
offences than to others. For example, in the context of reckless
driving”.

However, all offences involving reckless driving have been
abolished and replaced by offences requiring dangerous driving.
Prior to G, Caldwell had become largely restricted to the offence
of criminal damage and, as regards that offence at least, it has
been overruled. However, as seen earlier, there were a few other
offences, apart from criminal damage, that had employed the
Caldwell test of recklessness. Technically, these decisions have
not been overruled by G and Caldwell recklessness is still
applicable to them. However, these are mostly obscure, little-
used offences and it can be confidently predicted that for them
and other such offences that fall for consideration, the new test
laid down so firmly in G will be applicable. As was stated in
Brady,267 “many of their Lordships observations [in G] have
much wider application” and apply to crimes other than criminal
damage. In Attorney-General’s Reference (No.3 of 2003) the
Court of Appeal stated that in G “general principles were laid
down”.268

4. Evaluation
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English law has progressed to the point where there is, for
almost all offences, now only one test of recklessness.
Cunningham recklessness has prevailed over Caldwell/Lawrence
recklessness. However, while certainty and simplicity in this
area of the law is to be welcomed, it is less clear that the House



of Lords in G did in fact adopt the better test in terms of policy
and principle. Most of the decision is devoted to a technical,
historical examination as to the meaning intended by Parliament
when it enacted the Criminal Damage Act 1971 and to judicial
decisions relating to the interpretation of that Act. The only
discussion of matters of policy and principle are extracted above.
It is to these issues that we now turn.

The argument over the merits or otherwise of
Caldwell/Lawrence is a dispute as to whether blameworthiness is
dependent on cognition. Are we justified in blaming only those
who realise that their actions could cause the prohibited harm?
This was described earlier as “cognitive mens rea”. Or, should
the law adopt what was earlier described as “normative mens
rea” under which an assessment of culpability involves an
evaluation of the defendant’s actions, taking into account all the
circumstances including, but not limited to, the defendant’s state
of mind?

Many of the arguments over which of these two approaches
should be adopted have focused on whether negligence is an
appropriate basis for the imposition of criminal liability and
reference should be made to the next section where this issue is
addressed. However, as discussed earlier, Caldwell/Lawrence
recklessness was not synonymous with pure negligence. In
particular, as the House of Lords in Reid emphasised,
Caldwell/Lawrence recklessness still involved looking at the
defendant’s attitude, motive, emotional state and capacities.269

Not all cases of inadvertence are regarded as involving
blameworthiness. Where the inadvertence arose from drink,
rage, an attitude of indifference or wilful blindness the defendant
could be adjudged blameworthy and therefore reckless. But
where the lack of foresight arose from some other factor over
which the defendant had no control such as “some condition not
involving fault on his part” (Lord Keith in Reid) there is no
blame and no recklessness. Accordingly, the remainder of this
section focuses on whether the House of Lords in G was right to
jettison the Caldwell/Lawrence test of recklessness.
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Lord Diplock’s reasoning in Caldwell and Lawrence has been



described as “pathetically inadequate”,270 “slap-happy”, and
“profoundly regrettable”.271 The case for cognitive mens rea is
that recklessness is a species of mens rea and mens rea should be
based on the notion of responsibility which involves ideas of
choice. The defendant has chosen to act in a certain way and that
choice only becomes blameworthy if there was knowledge that
the actions could cause the prohibited harm. For example, in the
infamous case of Lamb272 the defendant pointed a revolver at his
best friend in jest and pulled the trigger. His friend was similarly
treating the incident as a joke. The revolver had a five-
chambered cylinder which, unknown to the defendant, rotated
clockwise each time the trigger was pulled. There were two
bullets in the chambers but, before firing, neither was in the
chamber opposite the barrel. The pulling of the trigger caused
the cylinder to rotate, placing a bullet opposite the barrel so that
it was struck by the striking pin. The bullet was discharged
killing his friend. Lamb’s defence was that he was unaware that
the pulling of the trigger would bring one bullet into the firing
position opposite the barrel and thus the killing was an accident.
Lamb was convicted of manslaughter and sentenced to three
years’ imprisonment. On appeal, this conviction was quashed
because of a misdirection on the law of manslaughter. However,
the Court of Appeal stated that with a proper direction, Lamb
would have been convicted and no criticism was made of the
sentence originally imposed. Glanville Williams has written of
this:

“I do not hesitate to say that I regard the sentence as outrageous, a
wholly mistaken exercise of judicial discretion. Lamb was a fool, but
there is no need to punish fools to that degree. There is no need to
punish Lamb at all. He had killed his friend, and that was punishment
enough.”273

According to this view, because there was no advertence to the
possibility of the consequence occurring, blame becomes
inappropriate.

However, there are opposing views supporting a broader
normative approach to mens rea under which the decisions in
Caldwell/Lawrence could be supported. There are two central



arguments here. The first relates to the immense difficulty in
proving a person’s state of mind. As seen earlier, in most cases
where there is no confession, juries, in drawing inferences from
conduct, can do little other than apply their own standards as
being the standards of ordinary people. If, in the circumstances,
they think they would have foreseen a result, then, unless there is
an explanation that the defendant is in some way materially
different from them, for example suffering from a mental illness,
they will conclude that the defendant did foresee the result.

R. A. DUFF, INTENTION, AGENCY AND
CRIMINAL LIABILITY (1990), PP.120–
121:
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“Our inferences from another’s behaviour to his mental states cannot
be based on correlations which we have observed between the
behaviour of others and their mental states: for we can never directly
observe the mental states of others. The only case in which we can
observe correlations between external behaviour and inner mental
states is our own. I am directly aware of my own mental states, and can
observe correlations between them and my external behaviour and
situation; these observed correlations must provide the basis of my
inferences from the behaviour of others to their mental states.

This is the Argument from Analogy. I see bodies around me, which
resemble mine and behave in ways similar to mine. I know that my
body is connected to a mind. So I infer, by analogy with my own case,
that these other bodies are also connected to minds [and have similar
responses to mine to stimuli].”
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The difficulties in proving a person’s state of mind were an
important reason behind Lord Diplock’s conclusion in Caldwell
that recklessness should be given a more objective meaning. He
described the distinction between consciously running a risk and
failing to appreciate a risk as “not being a practicable distinction
for use in a trial by jury”. He stated that:



“[t]he only person who knows what the accused’s mental processes
were, is the accused himself, and probably not even he can recall them
accurately when the rage or excitement under which he acted has
passed.”

He was not prepared to perpetuate such “fine and impracticable
distinctions”.

This, taken to its logical conclusion, is the argument that,
because it is unrealistic to believe that one can reliably determine
the state of a person’s mind, the criminal law should not attempt
to make criminal liability turn on states of mind.

The second strand to the arguments supporting the objectively-
based test in Caldwell/Lawrence relates to the central question of
how culpability should be established.

R. A. DUFF, “RECKLESSNESS” [1980]
CRIM.L.R.282, 289–292:
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“[There is a] view that inadvertence, however negligent, cannot
constitute mens rea since we cannot blame a man for what he does not
know. That view has been convincingly demolished: whether I notice
some aspect of my action or its context may depend on the attention I
pay to what I am doing, and be thus within my control; failures of
attention may be as ‘voluntary’ and culpable as other omissions …

Some failures of attention or realisation may manifest, not mere
stupidity or ‘thoughtlessness,’ but the same indifference or disregard
which characterises the conscious risk-taker as reckless. If I intend to
injure someone seriously, I may not realise that this might kill them:
not because I am mistaken about the likely effect of my assault, but
because it ‘just doesn’t occur to me’—I am blind to that aspect of my
action. But such blindness to such an essential and integral aspect of a
serious assault, though possible, itself manifests a ‘reckless disregard’
for my victim’s life no different from that of an assailant who knows he
is endangering life …

[M]y failure to realise this aspect of my action expresses a certain



attitude to it. I do not realise it because I regard it as unimportant; my
failure expresses my complete lack of concern about it. In general, the
extent to which I notice or realise the various aspects of my action, its
context, and its results, is a function as much of my attitudes and values
as of my powers of observation and attention: to say that I forgot or did
not realise something is to admit that I thought it unimportant, and thus
to convict myself of a serious lack of concern for it (which is why a
bridegroom would hardly mitigate his offence of missing his wedding
by the plea that he forgot it). If, as I have suggested, an agent is
reckless to the extent that his actions manifest a serious kind of
‘practical indifference,’ a ‘willingness’ to bring about some harm, then
such recklessness, indifference, and willingness can be exhibited as
much in his failure to notice obvious and important aspects of his
action as in his conscious risk-taking. A man may be reckless even
though, and even partly because, he does not realise the risk which is in
fact an essential and significant aspect of his action.”

R. A. DUFF, INTENTION, AGENCY AND
CRIMINAL LIABILITY: PHILOSOPHY
OF ACTION AND THE CRIMINAL LAW
(1990), P.172:
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“[A]n appropriate general test of recklessness would be—did the
agent’s conduct (including any conscious risk-taking, any failure to
notice an obvious risk created by her action, and any unreasonable
belief on which she acted) display a seriously culpable practical
indifference to the interests which her action in fact threatened?”
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Duff stresses that this is still a subjective test. What matters is
the defendant’s “practical indifference”; it is subjective to her.
Recklessness is not just failing to conform to an objective
standard:

“for what matters is not just that, but why, the agent fails to notice an
obvious risk; she is reckless only if she fails to notice it because she



does not care about it.”274

On this basis, he rejects the conclusion in Caldwell: it cannot be
established that because Caldwell failed to notice the risk to life
from his actions that he was displaying reckless indifference
thereto. On the other hand, the defendant in Lawrence was
driving recklessly: no-one could drive in the manner in which he
did unless he was utterly indifferent to the safety of others.

This approach, endorsed to some extent in Reid, presents an
immediate problem. On what basis are we to decide that
Lawrence displayed this practical indifference but that Caldwell
did not?

ALAN NORRIE, “SUBJECTIVISM,
OBJECTIVISM AND THE LIMITS OF
CRIMINAL RECKLESSNESS” (1992) 12
O.J.L.S. 45, 50–52:
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“This then raises the broader question of how one could tell the callous
from the stupid, the negligent or the thoughtless. Is it not likely that one
person’s callousness will be another person’s stupidity, negligence or
thoughtlessness? [What matters] on Duff’s analysis is the attitude of
the interpretive audience to the conduct on display. It is the inference
which ‘we,’ the observers of the events, or the jury, draw from the facts
of the case which is relevant … [Norrie then gives the rape example of
a man who makes an unreasonable mistake as to the woman’s consent
to sexual intercourse. While Duff would describe this as utter practical
indifference to the woman’s interests and therefore recklessness, there
might be others in our ‘society characterised by male chauvinism’ who
might have different views ‘about how willing women are to be
forcibly seduced.’]

This is not a matter of social consensus in a sexist society. The world
ought to be as Duff wants it to be but it is not. So the ‘we’ who judge
callous indifference to consent to be unreasonable cannot claim that
our judgment is apolitical because universal. And the attribution of
responsibility on the basis of a conception of practical indifference



therefore relies here upon an interpretation of behaviour and attitude
that may have nothing to do with the way in which the defendant
himself would explain them. It requires the reading onto, the
imposition of an interpretation of, an attitude on behaviour from
‘outside.’ It is practical indifference as interpreted objectively by an
audience, and having no necessary subjective link with the accused.
The accused does not necessarily share Duff’s worldview, and hence
interpretation of attitudes, yet may be adjudged subjectively guilty on
Duff’s account. It may be right to argue politically that the law ought to
promote Duff’s enlightened values through the requirement of a
particular moral attitude, but it should not be presented as a form of
subjectivism.”
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There is much to be said for Norrie’s criticisms. Why is Duff so
confident that Lawrence did not care about the risks of his
driving? Presumably, driving as he did posed severe risks to his
own life and safety as well. Was he indifferent to that as well?
Lord Diplock in Lawrence was clearly imposing (his own)
objective standard:

“to ensure that young tearaways and others who drive cars or motor
cycles disgracefully will not get off of a charge of reckless driving by
saying that they were perfectly convinced that their manner of driving
presented no danger, because they were so clever that they could
always avoid a mishap. The object of the offence of reckless driving is
to catch the driver who flagrantly disregards rules of prudence,
whatever he may think about the safety of his behaviour.”275

Nevertheless, Duff’s test of “practical indifference” does offer
the distinct advantage that it enables one to escape from some of
the rigours of the more formally objective test as laid down in
Caldwell and then subsequently applied in Elliott v C (a Minor)
without having to return to a full-blooded test based on
cognition. Indeed, one might not really ascertain what the
defendant’s true attitude was, but equally under the cognitive
tests one never really establishes what the defendant foresaw.
One simply draws inferences from facts and then tries to deduce
what that state of mind must have been. The Caldwell/Lawrence



test of recklessness (assuming the dicta in Reid, qualifying it,
had been built upon) is at least asking the right questions: who
can we adjudge to be reckless in the sense that they are
blameworthy and deserving of punishment? Those who advert to
the risks involved in their actions might276 well be blameworthy
but there is no reason why the inquiry should stop there.

The case being made here is that the Caldwell/Lawrence concept
of recklessness was right to have freed itself from the shackles of
cognition and that provided that the dicta in Reid (which are not
dissimilar to the ideas of Duff) had been accepted, this
recklessness test should not have been abandoned by the House
of Lords in G. Whether we might ever want to distinguish
advertence from inadvertence in assessing appropriate levels of
criminal liability or punishment is a matter to which we shall
return shortly.

F. NEGLIGENCE

1. Introduction
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When people cause harm accidentally, in circumstances where
they are acting impeccably, they will not be blamed; indeed, they
will probably get our sympathy. However, the “accident” may
have been one which, with some simple care and precautions,
could have been avoided. In this latter situation our tendency is
now to blame the actor: “You should have been more careful”.
The question is whether this moral blame should be translated
into criminal liability.

The legal concept of negligence has developed to reflect this
responsibility that is attributed in everyday life. The following is
a classic definition of negligence:

“A person is negligent if he fails to exercise such care, skill or
foresight as a reasonable man in his situation would exercise.”277

2. Negligence as a basis of liability
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For much of the last century the law was strongly committed to
subjectivism in the form of cognitive mens rea. Negligence was
regarded as imposing an objective test which could not be
accommodated within such an approach and, accordingly,
particularly at common law, negligence was not widely utilised
in the criminal law.

There were, however, notable exceptions at common law. First,
there has long been a crime of careless driving (now driving
without due care and attention or without reasonable
consideration for other persons contrary to the Road Traffic Act
1988 s.3). Secondly, in extreme cases where death results, the
law has been prepared to depart from its traditional insistence on
advertence and allow liability for negligence, provided the
defendant had shown such lack of care that the conduct could be
regarded as extremely negligent. The law thus developed the
idea that there can be degrees of negligence and that a person
can be liable for manslaughter if there is gross negligence.
Thirdly, for much of the last century there was a trend that
mistakes in relation to certain defences had to be reasonable. For
example, if a person claimed that she was acting in self-defence
but in reality she was mistaken in her belief that she was under
attack, the defence would only be available if the mistake were
reasonable. As we shall see shortly, the courts over the past 25
years have largely abandoned this approach to mistaken beliefs
in defences.

However, over the past few decades the law has tended to
expand these exceptions and has started to adopt a normative
theory of mens rea under which the defendant’s actions in the
circumstances are subjected to a broader moral assessment.
From this perspective, it is legitimate to regard negligence as a
species of mens rea. As seen earlier, the Sentencing Advisory
Panel regards negligence as one means (along with intention,
recklessness and knowledge) of establishing culpability.278 With
the proliferation of statutory offences regulating commercial and
other aspects of daily life these views have been gaining ground
and have led to the creation of many new offences based on
negligence: for example, insider dealing,279—harassment280 and
selling firearms or ammunition to “another person whom he
knows or has reasonable cause for believing to be drunk or of



unsound mind”.281 Further, as we shall see, many prima facie
strict liability offences allow “due diligence” defences. If the
defendant can establish that she was not negligent she will
escape liability. For example, the Food Safety Act 1990 s.21
provides a defence to any person who “took all reasonable
precautions and exercised all due diligence to avoid the
commission of the offence”.
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Additionally, negligence as to an aspect of the actus reus has
been employed for some serious criminal offences. Prior to the
Sexual Offences Act 2003, rape and other sexual offences
required subjective mens rea. For example, if a man honestly
believed the other was consenting to intercourse he would not be
guilty of rape, no matter how unreasonable that belief.282 The
Sexual Offences Act 2003 abandoned this subjectivist stance and
substituted negligence as a new basis of liability; under the Act
the defendant is liable unless he reasonably believed that the
other was consenting. The Domestic Violence, Crime and
Victims Act 2004 s.5 introduced the new crime of causing or
allowing the death of a child or vulnerable adult. This offence
can be committed negligently, the test being whether the
defendant was, or ought to have been,  aware of a significant risk
of serious physical harm being caused to the deceased. The 
Criminal Justice and Courts Act 2015 s.20, has created an
offence of ill-treatment or wilful neglect applicable to care-
workers punishable by a maximum of five years’ imprisonment
when tried at the Crown Court. No definition of “ill-treatment or
wilful neglect” is provided, although presumably no further
mens rea is required beyond an objective test of negligence. It is
perhaps strange that the statutory provision should provide a
definition of most of the terms in the offence (e.g. care worker;
health care), without defining the wrongdoing that it seeks to
punish.

3. Negligence and capacity
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Negligence was earlier defined as failing to exercise such care,
skill or foresight as a reasonable person in that situation would



exercise. Rape requires that the defendant have no reasonable
belief in the other’s consent and the Sexual Offences Act 2003
s.1(2) provides that “whether a belief is reasonable is to be
determined having regard to all the circumstances”. What is
meant by “in that situation” and “having regard to all the
circumstances”? Does this mean that the defendant’s
characteristics or capacities must be taken into account?283

In the following classic exposition of negligence, Hart suggested
that the characteristics and capacities of the defendant should be
taken into account.

H. L. A. HART, “NEGLIGENCE, MENS
REA AND THE ELIMINATION OF
RESPONSIBILITY” IN PUNISHMENT
AND RESPONSIBILITY (ESSAYS IN THE
PHILOSOPHY OF LAW) (1968), PP.152–
157:
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“What is crucial is that those whom we punish should have had, when
they acted, the normal capacities, physical and mental, for doing what
the law requires and abstaining from what it forbids, and a fair
opportunity to exercise these capacities. Where these capacities and
opportunities are absent, as they are in different ways in the varied
cases of accident, mistake, paralysis, reflex action, coercion, insanity,
etc., the moral protest is that it is morally wrong to punish because ‘he
could not have helped it’ or ‘he could not have done otherwise’ or ‘he
had no real choice’. But … there is no reason (unless we are to reject
the whole business of responsibility and punishment) always to make
this protest when someone who ‘just didn’t think’ is punished for
carelessness. For in some cases at least we may say ‘he could have
thought about what he was doing’ with just as much rational
confidence as one can say of any intentional wrong-doing ‘he could
have done otherwise’.

Of course, the law compromises with competing values over this
matter of the subjective element in responsibility …



The most important compromise which legal systems make over the
subjective element consists in its adoption of what has been unhappily
termed the ‘objective standard’. This may lead to an individual being
treated for the purposes of conviction and punishment as if he
possessed capacities for control of his conduct which he did not
possess, but which an ordinary or reasonable man possesses and would
have exercised. The expression ‘objective’ and its partner ‘subjective’
are unhappy because, as far as negligence is concerned, they obscure
the real issue. We may be tempted to say with Dr Turner that just
because the negligent man does not have ‘the thought of harm in his
mind,’ to hold him responsible for negligence is necessarily to adopt an
objective standard and to abandon the ‘subjective’ element in
responsibility. It then becomes vital to distinguish this (mistaken)
thesis from the position brought about by the use of objective standards
in the application of laws which make negligence criminally
punishable. For, when negligence is made criminally punishable, this
itself leaves open the question: whether, before we punish, both or only
the first of the following two questions must be answered affirmatively.

(i) Did the accused fail to take those precautions which any
reasonable man with normal capacities would in the circumstances
have taken?

(ii) Could the accused, given his mental and physical capacities,
have taken those precautions? … If our conditions of liability are
invariant and not flexible, i.e. if they are not adjusted to the
capacities of the accused, then some individuals will be held liable
for negligence though they could not have helped their failure to
comply with the standard. In such cases, indeed, criminal
responsibility will be made independent of any ‘subjective element’,
since the accused could not have conformed to the required standard.
But this result is nothing to do with negligence being taken as a basis
for criminal liability; precisely the same result will be reached if, in
considering whether a person acted intentionally, we were to
attribute to him foresight of consequences which a reasonable man
would have foreseen but which he did not. ‘Absolute liability’
results, not from the admission of the principle that one who has
been grossly negligent is criminally responsible for the consequent
harm even if ‘he had no idea in his mind of harm to anyone,’ but
from the refusal in the application of this principle to consider the
capacities of an individual who has fallen below the standard of care.



It is of course quite arguable that no legal system could afford to
individualise the conditions of liability so far as to discover and excuse
all those who could not attain the average or reasonable man’s
standard. It may, in practice, be impossible to do more than excuse
those who suffer from gross forms of incapacity, viz. infants, or the
insane, or those afflicted with recognisably inadequate powers of
control over their movements, or who are clearly unable to detect, or
extricate themselves, from situations in which their disability may
work harm. Some confusion is, however, engendered by certain
inappropriate ways of describing these excusable cases, which we are
tempted to use in a system which, like our own, defines negligence in
terms of what the reasonable man would do. We may find ourselves
asking whether the infant, the insane, or those suffering from paralysis
did all that a reasonable man would in the circumstances do, taking
‘circumstances’ (most queerly) to include personal qualities like being
an infant, insane or paralysed. This paradoxical approach leads to many
difficulties. To avoid them we need to hold apart the primary question
(1) What would the reasonable man with ordinary capacities have done
in these circumstances? from the second question (2), Could the
accused with his capacities have done that? Reference to such factors
as lunacy or disease should be made in answering only the second of
these questions. This simple, and surely realistic, approach avoids
difficulties which the notion of individualising the standard of care has
presented for certain writers; for these difficulties are usually created
by the mistaken assumption that the only way of allowing for
individual incapacities is to treat them as part of the ‘circumstances’ in
which the reasonable man is supposed to be acting. Thus Dr Glanville
Williams said that if ‘regard must be had to the make-up and
circumstances of the particular offender, one would seem on a
determinist view of conduct to be pushed to the conclusion that there is
no standard of conduct at all. For if every characteristic of the
individual is taken into account, including his heredity the conclusion
is that he could not help doing as he did.’ (The General Part (1st ed.)
p.82.)

But ‘determinism’ presents no special difficulty here. The question is
whether that individual had the capacity (inherited or not) to act
otherwise than he did, and ‘determinism’ has no relevance to the case
of one who is accused of negligence which it does not have to one
accused of intentionally killing.”
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Judicial support for this approach can be found in the case of
RSPA v C.284 A 15-year-old girl was charged with causing
unnecessary suffering to a domestic cat contrary to the
Protection of Animals Act 1911 s.1(a). In determining whether
she was negligent the issue was whether her age and position in
the household (her father had decided that the cat should not
receive veterinary care) should be taken into account. It was held
that the fact the defendant was a youth and part of her father’s
household was relevant in determining whether her actions were
reasonable.285

This approach is to be welcomed. If such an approach had been
adopted in the recklessness case of Elliott v C, it could well have
lessened the criticism levelled at the Caldwell/Lawrence test.
The Law Commission has similarly endorsed this approach in
relation to gross negligence for the purposes of manslaughter
stressing that it is important that:

“the grossness of negligence be made relative to someone’s individual
capacity to appreciate the nature and degree of risks, which may be
affected by youth or disability.”286

However, the degree to which individual characteristics or
qualities should be taken into account is brought into question in
relation to regulatory offences, where an individual is expected
to live up to a particular standard of care as a condition of
engaging in a particular, risky activity. The obvious example of
offences of negligence forming part of a regulatory regime is
that of driving offences such as careless and dangerous driving.
Both are offences of negligence, but of different degrees:
careless driving requires that the defendant drove below the
standard of driving expected of a competent and careful
driver287; dangerous driving that the defendant’s driving fell far
below that standard and that it would have been obvious to a
competent and careful driver that such driving was dangerous.288

All those who take control of a potentially lethal weapon such as
a car are expected to live up to the standard of a competent and
careful driver, whether she is on her first driving lesson or has 30
years of experience of driving. That this is an entirely objective



test was in question following the case of Milton, in which a
police officer, trained to drive at an advanced standard, argued
that whilst it might be dangerous for other drivers to drive at
speeds of up to twice the permitted speed limit, the fact that he
was particularly skilled was a characteristic which meant that it
was not dangerous for him to do so. This argument was upheld
on appeal to the Divisional Court and the officer’s conviction
quashed, with Smith LJ arguing that to allow such circumstances
to be taken into account “does not offend against the requirement
that the test for dangerous driving is objective. It simply refines
the objective test by reference to existing circumstances”.289 The
Court of Appeal, however, did not agree, later overruling Milton
in the case of Bannister.290 That case had very similar facts to
Milton: a police advanced driver drove at speeds of up to
113mph on a motorway in the dark and wet, and spun out of
control and crashed. The defendant argued that, on the basis of
Milton, he was not guilty of dangerous driving as it was relevant
that he had completed an advanced training course which had
enabled him to drive safely at high speed in the conditions
concerned, even if it would not be safe for the ordinary
competent and careful driver. The Court of Appeal overruled
Milton, and held that taking into account the driving skills of a
particular driver was inconsistent with the objective test set out
in the Road Traffic Act. The special skill, or lack of skill, of a
driver was an irrelevant circumstance when considering whether
the driving was dangerous. This decision is to be welcomed; to
continue with the position in Milton would allow arguments to
be made by a defendant that although her driving did not meet
the standard of a competent and careful driver, she should not be
assessed according to that standard because of a lack of skill or
experience in driving and she could not be expected to do more
than her incompetent best. That would undermine the regulatory
regime of driving offences put in place for the safety of all road
users.

4. Should negligence be a basis for the
attribution of criminal responsibility?

ROBERT P. FINE AND GARY M.



COHEN, “IS CRIMINAL NEGLIGENCE A
DEFENSIBLE BASIS FOR PENAL
LIABILITY” (1967) 16 BUFFALO L.
REV. 749, 750–752:
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“[T]he question is raised as to the advisability of punishing negligent
conduct with criminal sanctions. Professor Edwin Keedy responded to
this question as follows:

‘If the defendant, being mistaken as to the material facts, is to be
punished because his mistake is one an average man would not
make, punishment will sometimes be inflicted when the criminal
mind does not exist. Such a result is contrary to fundamental
principles, and is plainly unjust, for a man should not be held
criminal because of lack of intelligence.’ (Keedy, “Ignorance and
Mistake in the Criminal Law” 22 Harv. L. Rev. 75, 84 (1908)
(Emphasis added)).

This argument is persuasive, especially when considered in conjunction
with the traditional concepts and goals of criminal punishment.

The concept of criminal punishment is based on one, or a combination,
of four theories: deterrence, retribution, rehabilitation and
incapacitation.

The deterrence theory of criminal law is based on the hypothesis that
the prospective offender knows that he will be punished for any
criminal activity, and, therefore, will adjust his behaviour to avoid
committing a criminal act. This theory rests on the idea of ‘rational
utility,’ i.e. prospective offenders will weigh the evil of the sanction
against the gain of the contemplated crime. However, punishment of a
negligent offender in no way implements this theory, since the
negligent harm-doer is, by definition, unaware of the risk he imposes
on society. It is questionable whether holding an individual criminally
liable for acts the risks of which he has failed to perceive will deter him
from failing to perceive in the future.

The often-criticised retributive theory of criminal law presupposes a
‘moral guilt,’ which justifies society in seeking its revenge against the



offender. This ‘moral guilt’ is ascribed to those forms of conduct which
society deems threatening to its very existence, such as murder and
larceny. However, the negligent harm-doer has not actually committed
this type of morally reprehensible act, but has merely made an error in
judgment. This type of error is an everyday occurrence, although it
may deviate from a normal standard of care. Nevertheless, such
conduct does not approach the moral turpitude against which the
criminal law should seek revenge. It is difficult to comprehend how
retribution requires such mistakes to be criminally punished.

It is also doubtful whether the negligent offender can be rehabilitated in
any way by criminal punishment. Rehabilitation presupposes a ‘warped
sense of values’ which can be corrected. Since inadvertence, and not a
deficient sense of values, has caused the ‘crime’, there appears to be
nothing to rehabilitate.

The underlying goal of the incapacitation theory is to protect society by
isolating an individual so as to prevent him from perpetrating a similar
crime in the future. However, this approach is only justifiable if less
stringent methods will not further the same goal of protecting society.
For example, an insane individual would not be criminally
incarcerated, if the less stringent means of medical treatment would
afford the same societal protection. Likewise, with a criminally
negligent individual, the appropriate remedy is not incarceration, but
‘to exclude him from the activity in which he is a danger’.

The conclusion drawn from this analysis is that there appears to be no
reasonable justification for punishing negligence as a criminal act
under any of these four theories. It does not further the purposes of
deterrence, retribution, rehabilitation or incapacitation; hence, there is
no rational basis for the imposition of criminal liability on negligent
conduct …

In addition, Hall (“Negligent Behaviour Should be Excluded from
Penal Liability” 36 Colum.L.Rev. (1963)), suggests scientific
arguments for the exclusion of negligence from penal liability. One
contention is that the incorporation of negligence into the penal law
imposes an impossible function on judges, namely, to determine
whether a person, about whom very little is known, had the
competence and sensitivity to appreciate certain dangers in a particular
situation when the facts plainly indicate that he did not exhibit that
competence.”
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The opposing view is that “punishment supplies men with an
additional motive to take care before acting, to use their faculties
and to draw upon their experience”.291 As Brett puts it:

“It is common knowledge that as soon as traffic police appear on the
roads drivers begin to pay greater attention to what they are doing, and
the standard of driving rises sharply.”292

Further, perhaps those who fail to consider the obvious
consequences of their actions reveal their dangerousness and
need incapacitation (say, having their driving licence removed)
and rehabilitation.

However, many of the arguments in favour of negligence as a
basis for the imposition of criminal liability have not
concentrated on such utilitarian considerations, but have stressed
that judgments of blameworthiness should not be limited to
cases where the defendant realises that harm could occur. Even
accepting the premise of responsibility involving the notion of
choice, we can blame those who make choices of which we
disapprove. We can blame Lamb293 for acting as he did in total
disregard of an obvious and serious risk. In the context of
recklessness, Lord Diplock in Caldwell regarded non-advertence
as no less blameworthy than advertence. Lord Goff in Reid went
further and said that:

“it can be argued with force that, in many cases of failing to think, the
degree of blameworthiness to be attached to the driver can be greater
than that to be attached in some cases to the driver who recognized the
risk and decided to disregard it.”294

GEORGE P. FLETCHER, “THE
THEORY OF CRIMINAL NEGLIGENCE:
A COMPARATIVE ANALYSIS” (1971)
119 U. PA. L. REV. 401, 415–418:
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“At first blush it seems odd that anyone would argue that negligence is
not an appropriate ground for censuring the conduct of another … In
daily conduct, we all confidently blame others who fail to advert to
significant risks. If we confront a motorist driving without his lights on
and thereby endangering the lives of many others, we would hardly
condition our condemnation of his conduct on whether he knew his
lights were off. His failure to find out whether his lights were on or off
would itself be a basis for condemning him.295 Yet theorists have
repeatedly argued that this judicial practice is primitive and that, as a
matter of principle, an actor must choose to do harm in order to be
culpable and fairly subject to penal sanctions. Jerome Hall has
vigorously advanced this view … [T]he proponents of punishing
negligence have relied upon the same reply: the culpability of
negligence is not the culpability of choice, but rather of failing to bring
to bear one’s faculties to perceive the risks that one is taking … The
battleground of one segment of the literature is the role of culpability in
justifying criminal sanctions. Jerome Hall argues, for example, that ‘in
the long history of ethics voluntary harm-doing is the essence of
(culpability).’ From this premise he reasons that negligence is
involuntary, and that therefore it is unjust to punish negligent risk-
taking. The question Hall raises is the right one. We do wish to know
whether it is just to punish the negligent actor. It is not enough to show
that punishing negligence has a deterrent impact on other potential
risk-creators, for the goal of deterrence, however sound, does not speak
to the fairness of forcing the specific defendant to be the object of
exemplary sanctioning. Yet the issue of fairness to the defendant is not
resolved by positing that negligence is not voluntary and therefore not
culpable. Surely, the negligent actor, like the intentional actor, has the
capacity of doing otherwise; he could have brought to bear his faculties
to perceive and to avoid the risk he created. That is all we typically
require to label conduct as voluntary …

With the idea of forfeiture in the foreground, culpability functions as
the touchstone of the question whether by virtue of his illegal conduct,
the violator has lost his moral standing to complain of being subjected
to sanctions. If his illegal conduct is unexcused, if he had a fair chance
of avoiding the violation and did not, we are inclined to regard the
state’s imposing a sanction as justified. The defendant’s failure to
exercise a responsibility shared by all, be it a responsibility to avoid
intentional violations or to avoid creating substantial and unjustified
risks, provides a warrant for the state’s intrusion upon his autonomy as



an individual. From the viewpoint of culpability as a standard of moral
forfeiture, it seems fair and consistent to regard negligence as culpable
and to subject the negligent offender to criminal sanctions.”

5. Conclusion
2–225

There are deep tensions within English criminal law. On the one
hand, much of the judiciary is deeply committed to subjectivism.
For them, mens rea means cognitive mens rea. These views were
strongly expressed in G and in a series of House of Lords’
decisions dealing with mistake.296 The Law Commission has also
traditionally adopted this subjectivist stance. The Draft Criminal
Code Bill 1989, for example, makes no mention of negligence,
stating that recklessness should be the core fault element for
every offence unless specifically otherwise provided.297

On the other hand, there is no denying that, at least for statutory
offences, there is growing reliance on the concept of negligence.
With the notable exception of gross negligence manslaughter,
much of this increase has related to lesser offences. However,
with rape and the other sexual offences and the offence of
causing or allowing the death of a child or vulnerable adult now
added to the list of crimes that can be committed negligently, the
door to further utilisation of the concept has been thrown open.

G. LEVELS OF CULPABILITY
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An important final point needs consideration. Assuming
defendants who act with non-advertent recklessness (the now
overruled Caldwell/Lawrence recklessness) or negligence are to
be blamed and punished for the harms they cause, are they as
blameworthy as those who might have caused the same harms
intentionally or with subjective foresight of the risks they were
running? If not, should the law reflect the differences in
culpability by imposing different levels of liability and/or
punishment? Should the law reflect the view that:

“to break your Ming china, deliberately or intentionally, is worse than



to knock it over while waltzing wildly round the room and not
thinking of what might get knocked over?”298

Further, is it worse to break your Ming china while waltzing
round the room realising that you might knock it over than when
you have no such realisation?

A. KENNY, FREEWILL AND
RESPONSIBILITY (1978), PP.85–92:
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“In the same way as the justification of the general requirement of
mens rea flows from the nature of punishment and the nature of
practical reasoning, so the justification of distinguishing between
different degrees of mens rea arises from the different degrees of
proximity to the actuality or possibility of practical reasoning in
particular criminal behaviour. The same act, when performed
negligently, may be punished less severely than when performed
knowingly, and the same act when performed recklessly may be
punished less severely than when performed intentionally. We must
ask why this is so, and whether it should be so …

No doubt almost everyone would regard a reckless killer as more
wicked than an inadvertent killer; but the law’s principal concern is the
prevention of harm, and the harm done by either killer is identical.
Should not the penalty too be identical? No: for the point at which the
threat of punishment is intended to be brought to bear upon practical
reasoning is different in the two cases. The threat of punishment for
negligence is meant to enforce at all times a standard of care to ensure
that one’s actions do not endanger life: the threat of punishment for
recklessness is meant to operate at the specific points at which one is
contemplating a course of action known to be life-endangering. The
actions, therefore, on which the threat of punishment for negligence is
brought to bear are less dangerous than those on which the threat of
punishment for recklessness is brought to bear: for in general actions
which, for all one knows, may be dangerous are less dangerous than
actions which one positively knows to be a risk to life. Hence the more
severe threat of punishment is held out to the citizen contemplating the
more dangerous action.



“Just as actions known to be likely to cause death are in general more
dangerous than those not known to be so likely, so actions done with
the intention of causing death are in general more dangerous than those
merely foreseen as likely to cause death. (The latter, for instance,
unlike the former, are compatible with the taking of precautions against
the causing of death.) This perhaps offers a reason for punishing
intentional homicide more severely than reckless homicide, just as
reckless homicide is punished more severely than negligent homicide
…

Thus we have seen the rationale, on the deterrent theory of punishment,
for the discriminations made in law between the different forms of
mens rea from negligence, recklessness and basic intent up to specific
intent. It may well be thought that the theory behind such
discriminations presupposes a coolness in calculation and a
competence in the theory of games which it is unrealistic to impute to
the average citizen tempted to commit a crime. On the other hand, it is
surely not a mere accident that the gradations of severity in punishment
which a comparatively recondite application of the theory of deterrence
suggests should correspond in such large measure with the intuitions of
moral common sense about the comparative wickedness of frames of
mind.

In practice, of course, the deterrent effect of the law operates unevenly
and erratically. The elaborate efforts of lawyers and academics to sort
offences into precise categories and to fit crimes to punishment on
impeccable theoretical grounds may well strike a layman as resembling
an attempt to make a town clock accurate to a millisecond in a
community most of whom are too short-sighted to see the clock-face,
too deaf to hear the hours ring, and many of whom set no great store on
punctuality in any case.”
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Do such utilitarian arguments adequately explain why we
distinguish between different levels of culpability and reflect this
by different punishments for each?

JAMES B. BRADY, “RECKLESSNESS,
NEGLIGENCE, INDIFFERENCE AND
AWARENESS” (1980) 43 M.L.R. 381,



396–399:
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What is the justification for the decreasing culpability attaching to
intentional, reckless and negligent conduct? … First of all, I do not
believe that an utilitarian rationale concerning the purpose of
punishment will suffice. For example, it has been argued that the
culpability distinction between intentional action and recklessness may
be justified since there is a greater likelihood that an intentional action
will result in harm. If the purpose of punishment is the prevention of
harm, the argument goes, the degree of seriousness of the offence
should be proportionate to the degree of dangerousness. On this theory
we punish the intentional offender more because (a) a more severe
penalty may be necessary to deter a person from accomplishing a result
that is his aim or purpose than to deter one who acts knowing that there
is a risk but whose purpose is not to bring about that result, and (b) the
intentional offender may require a longer sentence, for purpose of
reform or special deterrence, than the reckless or negligent offender …
[T]hese arguments from an utilitarian rationale are not persuasive in
general. For example, considering the class of negligent or reckless
offenders as contrasted with the class of intentional offenders there
seems to be no reason to believe that the former pose less of a
continuing threat of harm than the latter. If the degree of seriousness of
the offence were only dictated by utilitarian reasons, negligence might
well be viewed as more serious, in light of the greater number of
negligent harms in comparison to intentional harms, and might in
special cases require more punishment for purposes of general or
special deterrence than intentional offences require.

These distinctions between different modes are to be viewed as
distinctions of culpability in the strict sense. If they are justified at all,
they are justified because they mark moral distinctions. The strongest
argument is that unless the law is to treat morally disparate cases alike
the law should reflect these distinctions …

There does not seem to be any single criterion which fully captures our
intuitions concerning degrees of culpability. One might argue, for
example, that the distinctions could be maintained on the basis of the
degree of voluntariness of the action. The reason that negligence,
where the agent is unaware of the risk, is less blameworthy than



recklessness is that negligent conduct is less voluntary than reckless
conduct. But this will not explain the distinction between intentional
and reckless conduct. Since in reckless conduct the agent is aware of
the risk, it would seem that in both reckless and intentional action the
agent has the choice of forbearing from his action. From a
consideration of control of conduct, therefore, reckless conduct seems
to be as voluntary as intentional conduct.

Suppose that we consider another theory, that it is the factor of
likeliness to cause harm which is the criterion of blame. This is a
different theory than the one discussed earlier which attempts to
explain these distinctions on utilitarian grounds relating to a greater
degree of likelihood of harm. The argument here is that the greater
likelihood of harm marks a moral distinction and that one who engages
in conduct which is more likely to cause harm is more culpable than
one who engages in conduct with a lesser chance of harm. Under this
theory the reason that intentional conduct is more culpable than
recklessness causing the same harm is that harm is judged more likely
to occur if that is the purpose of one’s action than if it is the merely
foreseen consequence of one’s action.

To a certain extent this factor might explain some of the distinctions in
culpability. It seems to be part of the reason, for example, for one who
hopes that the harm will not occur, is more blameworthy than one who
‘doesn’t care one way or the other’ in regard to a less likely risk. In this
case ‘hoping not’ is not a mitigating factor because of the greater
likelihood of the harm occurring.

But while the likelihood of harm is an important factor, it cannot
explain other distinctions. For example, a person who causes harm with
the desire of bringing about that harm is thought more culpable, even
where the chance of his succeeding was slight, than a person who
causes harm by recklessly taking a substantial risk. This cannot, of
course, be explained on the grounds of likelihood of harm since the
likelihood where the person intentionally takes a ‘long shot’ is less than
where the person acts recklessly in regard to a likely risk. And in cases
regarding the same risk, the person’s hopes that the harm will not occur
does reduce culpability in comparison with one who does not care at
all. Again, the difference in degree cannot be explained on the basis of
greater likelihood of harm since the risk is the same. Similarly, this
theory evidently cannot explain the distinctions between negligent and
reckless conduct involving the same risk of harm since, of course, the



likelihood of harm is the same. Why then do we blame the reckless
agent more? Here the answer seems to be that recklessness manifests a
trait of the person that is not present to the same degree in negligence.
The person who realises the risk would not have acted unless he was
indifferent, in the broad sense, to the interests of others. We properly
blame him more, since he is more indifferent. And the person who
hopes that harm will not occur is less indifferent, in regard to the same
risk, than one who does not care at all. Though again in some cases
involving different degrees of risk ‘hoping not’ does not show a lesser
degree of indifference.”
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Alternatively, there might be a different way of assessing
whether an objective or subjective test  of blameworthiness is
appropriate, depending on the context in which the offence is
committed.

SALLY CUNNINGHAM,
“RECKLESSNESS: BEING RECKLESS
AND ACTING RECKLESSLY” (2010) 21
KINGS LAW JOURNAL 445, 457–460:
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“The key to the mistakes made by the courts is that they tried to find a
definition of recklessness to apply to both conduct crimes and result
crimes. Reckless driving is a conduct crime. It does not require any
concrete harm to have been caused by the blameworthy conduct of the
offender, since it exists to punish those who take risks and to regulate
the dangerous activity of driving. Non-aggravated criminal damage
[under s.1(1) Criminal Damage Act 1971] and offences against the
person such as assault are result crimes which require a specific harm
to have been caused as part of the actus reus of the offence. These two
different types of crimes should have been dealt with in entirely
different ways by the courts, given their different natures.

This distinction was recognised by some of … the [relevant] cases …
In Murphy [1980] Q.B. 434 the distinction was made between
‘reckless’ as an adjective describing an attitude towards certain



possible consequences (result crime), and ‘recklessly’ as an adverb
governing the accused’s conduct (conduct crime). In each case the
word ‘reckless’ or ‘recklessly’ is doing a different job, and so it makes
sense that it should carry a different meaning. In one, ‘recklessness’ is
describing a state of mind, whilst in the other it relates to the quality of
D’s act.

A similar argument was made in Lawrence. Counsel for the Crown
contended that there are three basic categories of recklessness:

(a) Recklessness as to circumstance (‘conduct crimes’)

(b) Recklessness as to consequences (‘result crimes’) and

(c) Recklessness as defined by statute in relation to a
particular situation. (at p.514)

Reckless driving falls within the first category (a), whilst non-
aggravated criminal damage is an example of the second category (b).
It would therefore be consistent to have two different tests such as
those given in Murphy and Stephenson for different offences. In giving
his judgment in Lawrence Lord Diplock did admit that there was a
difference between the context in which the word ‘reckless’ was used
in relation to driving and in relation to criminal damage as the Crown
had suggested, …
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The distinction between the adjective ‘reckless’ and the adverb
‘recklessly’ can be seen in the drafting of relevant legislation. Section 2
of the Road Traffic Act 1988, prior to amendment by the Road Traffic
Act 1991, stated that: ‘a person who drives a motor vehicle on a road
recklessly is guilty of an offence.’ This uses recklessly as an adverb in
describing how a particular type of conduct which is normally lawful,
can be proscribed if a person goes about the activity in a particular
way. Section 1(1) of the Criminal Damage Act 1971 requires that D
destroy or damage property belonging to another intending to do so or
‘being reckless’ as to doing so. ‘Reckless’ describes D’s state of mind
when causing a proscribed harm, as an alternative to the state of mind
of intention.

…

Examples of conduct crimes (reckless driving, child neglect, rape,
aggravated criminal damage) all involve the creation of risks. But all of



these activities are in themselves hazardous occupations if not carried
out with care. The underlying risk is always present, in that: driving is
inherently dangerous; caring for a child can easily end in tragedy if
sufficient attention is not paid to the child’s needs; there is the
possibility of interfering with another individual’s autonomy; damage
to property can easily create danger of at least injury to others.
Psychologists suggest that there is a fundamental distinction between
‘risk and hazard’.

‘“Risk” (in any sense) is a measure of a subjective process. “Hazard”
is a measure of what actually happens independently of any
subjective considerations. Strictly speaking, no individual is in a
position to compare, in advance of any enterprise, the risk he is
taking with the hazard the undertaking involves. The individual can
only compare his risk (i.e. his expected success or failure) with his
impression or guess of the hazard, or with past hazards.’ (Cohen and
Christensen, Information and Choice, (Edinburgh: Oliver and Boyd),
1970), p.101.)

If someone is engaging in hazardous conduct where the potential for
risk exists, the question of whether she has foreseen that a risk might
materialise is not relevant. The salient point is that she must take care
in engaging in the activity to try to minimise the possibility of the
potential risk occurring. If she fails to take sufficient care, creating a
risk from a hazardous situation, she becomes blameworthy, whether or
not she adverts to the risk. She has carried out the hazardous activity in
a reckless manner if she fails to take care, thereby creating a risk which
should have been avoided.

An objective test of mens rea is appropriate in relation to conduct
crimes, because D is partaking in a dangerous activity and so should
pay attention to the risks and is blameworthy if she does not. D ought
to make her knowledge of a risk ‘explicit’, to use another term
employed by Duff, by making herself alert to the potential risks
involved in the activity and calling her latent knowledge to mind. If she
fails to do so she is blameworthy and should attract criminal
condemnation. On the other hand, in relation to result crimes we start
from the position that a particular proscribed harm has been caused and
need to work our way back from there in order to determine whether
D’s state of mind is sufficiently blameworthy in relation to that harm in
order to attract criminal liability. A different test is appropriate to that
employed in relation to conduct crimes.”
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Under this analysis, some offence definitions would need
redrafting to properly reflect the species of mens rea required,
and to perhaps use terms such as “negligently” rather than
“recklessly” where an objective test is appropriate. Indeed, it
may be that we should start to use a more varied selection of
mens rea terms, rather than trying to stretch the traditional terms
to fit what is needed.

FINDLAY STARK, “IT’S ONLY WORDS:
ON MEANING AND MENS REA” (2013)
72(1) C.L.J. 155, 170–172:
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“It has been argued that, if the criminal law is to live up to its
communicative ideal, citizens must be able to understand (normatively
and semantically) and use the language of wrongdoing and liability
adopted by the courts and the legislature in planning their conduct.
Similarly, if the discretion accorded to criminal justice actors is to be
controlled adequately, the criminal law’s mens rea terms should be
defined clearly and consistently.

But what are the courts and the legislature to do if they accept the
argument from communication made here, yet want to ensure that the
law can react appropriately to the competing principles and policies
which affect different areas of the criminal law? … Tadros suggests
that the courts may, in interpreting terms such as intention, be
conservative and not seek to make generalisations which might damage
some parts of the law. This approach results, however, in the courts
using a small number of mens rea terms in different ways and leads to
the potential confusion pointed to above. A better solution, it is
submitted, would be to expand the range of mens rea terms presently
utilised in the criminal law, and ensure that, when they were used,
these words are defined consistently across offences …

Consider again the definition of intention. Sometimes there does not
seem to be a significant moral difference between meaning to bring
about a certain result (for instance, death) and failing to be motivated



sufficiently by the realisation that it is virtually certain that, if the
defendant proceeds with his plan, that result will be brought about. It
might be argued that the law would be missing something morally
significant if it defined murder as only desired and purposeful killings.
Therefore, foresight of a virtual certainty might be treated, for the law
of murder, as being sufficient mens rea to secure culpability. This is the
position at present in English law (with the added complication that
nobody is sure if foresight of a virtual certainty is intention, or just
something morally equivalent to it).

Rather than doing what the English courts have up until now done,
however, and simply expanding the concept of intention in this area to
include foresight of a virtual certainty, it would be more conducive to
clarity if the mens rea of murder were expressed in terms of an
intention to kill (or cause grievous bodily harm) or foresight of virtual
certainty that death (or grievous bodily harm) would result from the
defendant’s action. ‘Foresight of virtual certainty’ could be conceived
of as a separate category of mens rea from intention … It is
unacceptable, because it makes inaccessible the message (and
undermines the communicative enterprise) of the criminal law, to be
conservative in the way that the English courts have been and, as a
result, use the same words in different ways in different contexts. The
courts should thus refuse to do so, and should define mens rea terms in
a uniform fashion wherever they are encountered.

The benefit of using different terms, rather than different definitions, is
obvious. It would avoid the need for the courts to decide when
intention ought to include foresight and when it ought not to. This
decision would be left to Parliament in drafting an offence … Intention
would mean, if foresight of virtual certainty were separated from it,
meaning to bring about a certain result—a definition that coheres
sufficiently with the ‘everyday’ understanding of that term that it could
be utilised effectively by citizens in planning or arguing about their
conduct. It would also be clear to citizens what ‘foresight of virtual
certainty’ means, and it would not be difficult to explain to them that,
where foresight of virtual certainty is viewed as being sufficiently
culpable to constitute mens rea then the definition of the crime is
satisfied. Plans could be made fairly, on this basis, to avoid liability.”
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Stark goes on to note that similar problems have been faced by



the courts in interpreting recklessness, and that they have put
forward different interpretations of the word in order to “do
justice” in a particular case. However, he submits that it would
have been preferable for the courts to stick to a uniform
definition of mens rea terms and require Parliamentary
intervention to ameliorate the position. This is eventually what
occurred in relation to the mens rea of rape, with the Sexual
Offences Act 2003 being passed to ensure that an appropriately
objective test is used in relation to belief in consent. Beyond
rape, however, that leaves the legislature with a huge amount of
work to do in redrafting offences to ensure that appropriate mens
rea terms are used, a process which Stark recognises is
extremely unlikely to happen. Despite this practical hurdle, the
argument that the courts should make the difficulties faced by
using current mens rea terms a more immediate problem for
Parliament by refusing to stretch them to fit the requirements of
a case “so that a more sensible debate over criminal fault can
commence” has much to merit it.

IV. Relationship of Mens Rea to Actus
Reus

A. INTRODUCTION
2–236

A general rule of the criminal law is that mens rea must exist in
relation to the actus reus. Bearing in mind that an actus reus can
consist of:

(1) an act;

(2) committed in certain specified circumstances; and

(3) leading to the prohibited consequence.

Mens rea should exist in relation to each of these separate
elements. However, it does not necessarily follow that the same
degree of mens rea is required in relation to each. Thus, the
crime of attempt, for example, could require (1) an intentional
act; (2) recklessness as to surrounding circumstances; and (3) an
intention to bring about the forbidden consequences. But



whatever the level of mens rea, it must exist “in relation to” the
actus reus, or, to put it another way, the actus reus must be
attributable to the mens rea. In order to understand this rule it is
necessary to investigate two “principles” that are well
established in criminal law, and to consider the problem of
mistake.

B. COINCIDENCE OF ACTUS REUS
AND MENS REA
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In the Rhodesian case of Shorty299 the defendant violently
assaulted the deceased with intent to kill him. The defendant,
genuinely believing the victim to be dead, attempted to dispose
of the “body” by putting it down a sewer. The deceased was in
fact still alive at the time but died of drowning in the sewer. The
court ruled that these actions must be divided into:

(1) the assault which did not cause death—this was
accompanied by an intent to kill; and

(2) the actus reus of murder (placing the “body” in a sewer
with resultant drowning)—but this was not
accompanied by mens rea at this stage.

Because the actus reus of murder did not coincide with the mens
rea thereof, the defendant could not be convicted of murder. He
was convicted only of attempted murder (stage 1), the actus reus
of which did coincide with the requisite mens rea.

Is such a result realistic? The defendant intended to kill his
victim; he did kill him. Should his mistake as to the method and
time of death affect his liability?

THABO MELI V R. [1954] 1 ALL E.R.
373 (PRIVY COUNCIL):
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The appellants, in accordance with a pre-arranged plan, took a man to a
hut, gave him beer so that he was partially intoxicated and then struck
him over the head. Believing him to be dead, they took his body and



rolled it over a low cliff, making the scene look like an accident. In
fact, the man was not dead, but died of exposure when unconscious at
the foot of the cliff.

LORD REID:

“The point of law which was raised in this case can be simply stated.
It is said that two acts were done:—first, the attack in the hut; and,
secondly, the placing of the body outside afterwards—and that they
were separate acts. It is said that, while the first act was accompanied
by mens rea, it was not the cause of death; but that the second act,
while it was the cause of death, was not accompanied by mens rea;
and on that ground, it is said that the accused are not guilty of
murder, though they may have been guilty of culpable homicide. It is
said that the mens rea necessary to establish murder is an intention
to kill, and that there could be no intention to kill when the accused
thought that the man was already dead, so their original intention to
kill had ceased before they did the act which caused the man’s death.
It appears to their Lordships impossible to divide up what was really
one series of acts in this way. There is no doubt that the accused set
out to do all these acts in order to achieve their plan, and as parts of
their plan; and it is much too refined a ground of judgment to say
that, because they were under a misapprehension at one stage and
thought that their guilty purpose had been achieved before, in fact, it
was achieved, therefore they are to escape the penalties of the law …
Their crime is not reduced from murder to a lesser crime merely
because the accused were under some misapprehension for a time
during the completion of their criminal plot.”

Appeal dismissed
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Dealing with a similar situation (except there was no
preconceived plan) in Church,300 it was stated that the jury
should have been told they could convict of murder “if they
regarded the appellant’s behaviour from the moment he first
struck her to the moment when he threw her into the river as a
series of acts designed to cause death or grievous bodily
harm”.301

R. V LE BRUN (1992) 94 CR. APP. R.



101 (COURT OF APPEAL, CRIMINAL
DIVISION):
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The defendant hit his wife on the chin knocking her unconscious.
While trying to drag her body away (probably to avoid detection) he
dropped her causing her to fracture her skull and die. He was convicted
of manslaughter and appealed.

LORD LANE CJ:

“[After citing Church with approval his Lordship continued]

It seems to us that where the unlawful application of force and the
eventual act causing death are parts of the same sequence of events,
the same transaction, the fact that there is an appreciable interval of
time between the two does not serve to exonerate the defendant from
liability. That is certainly so where the appellant’s subsequent
actions which caused death, after the initial unlawful blow, are
designed to conceal his commission of the original unlawful assault.

It would be possible to express the problem as one of causation. The
original unlawful blow to the chin was a causa sine qua of the later
actus reus. It was the opening event in a series which was to
culminate in death: the first link in the chain of causation, to use
another metaphor. It cannot be said that the actions of the appellant
in dragging the victim away with the intention of evading liability
broke the chain which linked the initial blow with the death.

In short, in circumstances such as the present … the act which
causes death and the necessary mental state to constitute
manslaughter need not coincide in point of time …

[The trial judge had drawn a correct distinction] between actions by
the appellant which were designed to help his wife and actions
which were not so designed: on the one hand that would be a way in
which the prosecution could establish the connection if he was not
trying to assist his wife; on the other hand if he was trying to assist
his wife, the chain of causation would have been broken and the
nexus between the two halves of the prosecution case would not
exist.”



Appeal dismissed
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Ashworth argues that these decisions “take a rather elastic view
of the contemporaneity principle, and seem to be motivated by
considerations akin to constructive liability”.302 However, in all
the above cases the so-called problem of a “coincidence of actus
reus and mens rea” is illusory. In each case, the defendant’s
actions caused the ultimate death (that is, the chain of causation
was not broken); the defendant was held liable for either murder
or manslaughter303 depending on the mens rea present at the time
of the original assault.

This approach was confirmed by the House of Lords in Attorney-
General’s Reference (No.3 of 1994) where Lord Mustill stated:

“The existence of an interval of time between the doing of an act by
the defendant with the necessary wrongful intent and its impact on the
victim in a manner which leads to death does not in itself prevent the
intent, the act and the death from together amounting to murder, so
long as there is an unbroken causal connection between the act and the
death.”304

Lord Hope added that:

“the act which caused the death and the mental state which is needed
to constitute manslaughter need not coincide in point of time … [as
long as] the original unlawful and dangerous act, to which the required
mental state is related, and the eventual death of the victim are both
part of the same sequence of events.”305

It has been suggested that this causation analysis will not apply
and that the “continuing actus reus” doctrine will still be
necessary in cases where the second event is the overwhelming
cause of death and breaks the chain of causation306—for
example, if the wife in Le Brun had been dropped by a Good
Samaritan trying to take her to hospital.307 The short answer to
this is that if the second event is so overwhelming as to break the
causal chain, it would not be regarded as part of the same “series
of acts” (Church) or “same sequence of events” (Le Brun). The



continuing actus reus principle would not apply.
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In such cases where there are two separate incidents which
cannot be conflated into a continuous act or the “same sequence
of events”, the jury must be unanimous as to which of the acts
forms the basis of the defendant’s liability.308 In Boreman,309 the
defendant seriously assaulted the victim (with the mens rea of
murder) and later (perhaps accidentally) started a fire at the
victim’s flat. The victim died but the medical evidence was
divided as to the cause of death. It was held that:

“where the two possible means by which the killing is effected
comprise completely different acts, happening at different times, it can
properly be said that the jury ought to be unanimous on which act
leads them to the decision to convict.”

However, the appeal was dismissed on the ground that the jury
must have been satisfied that the injuries were an operating
cause of death.

There are other “coincidence cases” where the initial act is not
accompanied by mens rea but the defendant forms mens rea at a
later stage in the sequence of events.

FAGAN V METROPOLITAN POLICE
COMMISSIONER [1969] 1 Q.B. 439
(QUEEN’S BENCH DIVISIONAL
COURT):
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The appellant was told by a police officer to park his car in an exact
position against the kerb. He drove the vehicle forward and stopped
with its front off-side wheel on the constable’s left foot. When told to
reverse off, the appellant replied, “Fuck you, you can wait”, and turned
off the ignition. After several further requests, the appellant reversed
the vehicle off the constable’s foot. He was convicted of assaulting a
police officer in the execution of his duty. On appeal, he claimed that
the initial driving on to the foot was unintentional and therefore not an



assault, and that his refusal to drive off was not an “act” capable of
amounting to an assault.

JAMES J:

“We think that the crucial question is whether, in this case, the act of
the appellant can be said to be complete and spent at the moment of
time when the car wheel came to rest on the foot, or whether his act
is to be regarded as a continuing act operating until the wheel was
removed. In our judgment, a distinction is to be drawn between acts
which are complete—though results may continue to flow—and
those acts which are continuing … For an assault to be committed,
both the elements of actus reus and mens rea must be present at the
same time … It is not necessary that mens rea should be present at
the inception of the actus reus, it can be superimposed on an existing
act. On the other hand, the subsequent inception of mens rea cannot
convert an act which has been completed without mens rea into an
assault …

There was an act constituting a battery which at its inception was not
criminal because there was no element of intention, but which
became criminal from the moment the intention was formed to
produce the apprehension which was flowing from the continuing
act. The fallacy of the appellant’s argument is that it seeks to equate
the facts of this case with such a case as where a motorist has
accidentally run over a person and, that action having been
completed, fails to assist the victim with the intent that the victim
should suffer.”

Appeal dismissed
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In Miller,310 the defendant fell asleep holding a lit cigarette
which started a fire. When he awoke, he failed to do anything
about the fire but simply moved to another room. The House of
Lords adopted the “duty theory” that by creating the dangerous
situation (starting the fire) the defendant became under a duty to
act and so could be held responsible for the omission to act. Lord
Diplock, however, conceded that the “continuous act” theory
would provide an alternative route to liability.

R. V MILLER [1983] A.C. 161 (HOUSE



OF LORDS):
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LORD DIPLOCK:

“[T]he conduct of the accused, throughout the period from
immediately before the moment of ignition to the completion of the
damage to the property by the fire, is relevant; so is his state of mind
throughout that period …

[The ratio decidendi of the Court of Appeal] treats the whole course
of conduct of the accused, from the moment at which he fell asleep
and dropped the cigarette on to the mattress until the time the
damage to the house by fire was complete, as a continuous act of the
accused, and holds that it is sufficient to constitute the statutory
offence of arson if at any stage in that course of conduct the state of
mind of the accused, when he fails to try to prevent or minimise the
damage which will result from his initial act, although it lies within
his power to do so, is that of being reckless as to whether property
belonging to another would be damaged.”
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In 1998, the Government published a Consultation Document
containing a Draft Bill which would deal with the problem in
Miller in the following manner.

HOME OFFICE, VIOLENCE:
REFORMING THE OFFENCES AGAINST
THE PERSON ACT 1861, DRAFT
OFFENCES AGAINST THE PERSON
BILL 1998 CL.16:
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“(1) Where it is an offence under this Act to be at fault in causing a
result by an act and a person lacks the fault required when he does an
act that may cause or does cause the result, he nevertheless commits
the offence if—



(a) being aware that he has done the act and that the result
may occur or (as the case may be) has occurred and may
continue, and

(b) with the fault required, he fails to take reasonable steps
to prevent the result occurring or continuing and it does
occur or continue.”
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This is, as indicated in Miller, a better way of resolving the
problem. Rather than resorting to fictions concerning a
“continuing actus reus”, the defendant is effectively treated as
having created a dangerous situation. This generates a duty to
take reasonable steps to prevent harm resulting from that danger.

C. TRANSFERRED MALICE
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There are two well-established and accepted rules of criminal
law:

(a) If a defendant causes the actus reus by a different
method than she intended she is nevertheless liable.
Thus, if the defendant intended to kill her victim by
stabbing him but after the first stab the victim fell and
struck his head on a kerb, the blow killing him, the
defendant is clearly guilty of murder and cannot claim
that the death is accidental. She intended to kill her
victim; by her actions she has killed the victim; she has
mens rea in relation to the actus reus; she is liable.

(b) If the defendant is mistaken as to the identity of her
victim, she is nevertheless liable. Thus if the defendant
shoots at a victim thinking he is Smith but in fact he is
Jones and Jones dies, the defendant is clearly guilty of
murder. Again, she is committed the actus reus of
murder; she had the requisite mens rea; she is liable.

However, what of the following scenarios?

(a) What if the defendant fires her gun at Smith, but
misses and hits a passing stranger, Jones, and kills



him? If the defendant was unaware of the existence of
Jones, can she nevertheless be liable for murder?

(b) What if the defendant throws a brick at Smith, but
misses and breaks a window near Smith? If the
defendant was unaware of the existence of the
window, can she be liable for criminal damage?
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The response of English law to these two situations is clear:

(a) The defendant will be liable for murder. She intended
to cause the actus reus of murder; she did cause the
actus reus of murder. Her malice against Smith is
transferred to Jones. The actus reus of murder is killing
a human being. This she has done, intentionally; the
identity of the victim is irrelevant. The leading
illustration of this principle is Latimer311 where the
defendant swung his belt at a man with whom he was
quarrelling but the belt hit the face of a woman to
whom he was talking. Lord Coleridge CJ held:
“if a person has a malicious intent towards one person,
and in carrying into effect that malicious intent he
injures another man, he is guilty of what the law
considers malice against the person so injured.”

(b) The defendant will not be liable for criminal damage
because the doctrine of transferred malice does not
apply where the actus reus (criminal damage) is
different from the mens rea (of an offence against the
person). Only if the actus reus intended and the actus
reus caused are the same can the malice be transferred
from the one to the other. In Pemblition,312 where the
facts were similar to the hypothetical example, the
defendant was acquitted (on appeal) of malicious
damage to a window.

The rationale of, and limits to, the doctrine of transferred malice
were explored in the following case. In order to understand the
decision, it is necessary to appreciate two rules to be explored in
Ch.8. First, a foetus cannot be the victim of a crime of violence.
If the foetus dies in utero, it cannot be murder or manslaughter.



If, however, the child is born alive but later dies from violence
aimed at it while in utero, the assailant may be liable for
manslaughter. Secondly, the mens rea of murder is satisfied by
either an intention to kill or an intention to cause grievous bodily
harm.

“ATTORNEY-GENERAL’S REFERENCE
(NO. 3 OF 1994) [1998] A.C. 245
(HOUSE OF LORDS):
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The appellant stabbed a pregnant woman intending to cause her
grievous bodily harm. As a result, her child was born prematurely and
121 days later died because of the prematurity of the birth. The trial
judge directed the jury to acquit the appellant of both murder and
manslaughter because the foetus, at the time of the attack, was not a
live person. The doctrine of transferred malice was not applicable
because “the intent to stab the mother (a live person) could not be
transferred to the foetus (not a live person)”. On a reference by the
Attorney-General, the Court of Appeal allowed the appeal on the
ground that the foetus is part of the mother so that an intention to cause
grievous bodily harm to the mother is equivalent to the same intent
directed towards the foetus. The appellant appealed to the House of
Lords.

LORD MUSTILL:

“[His Lordship rejected the Court of Appeal’s views on the ground
that] the mother and the foetus were two distinct organisms living
symbiotically, not a single organism with two aspects. The mother’s
leg was part of the mother; the foetus was not …

I turn to … ‘transferred malice’ … One explanation [of this rule is
that it is] founded on the notion of risk. The person who committed a
crime took the chance that the outcome would be worse than he
expected … but as a foundation of a modern doctrine of transferred
malice broad enough to encompass the present case it seems to me
quite unsupportable …

[T]here was [also] the idea of ‘general malice’, of an evil disposition
existing in the general and manifesting itself in the particular, uniting



the aim of the offender and the result which his deeds actually
produced. According to this theory, there was no need to ‘transfer’
the wrongful intent from the intended to the actual victim; for since
the offender was … ‘an enemy to all mankind in general’, the actual
victim was the direct object of the offender’s enmity. Plainly, this
will no longer do, for the last vestiges of the idea disappeared with
the abolition of the murder/felony doctrine.

What explanation is left: for explanation there must be, since the
‘transferred malice’ concept is agreed on both sides to be sound law
today? … [His Lordship then discussed Pembliton and Latimer.] I
find it hard to base a modern law of murder on these two cases …
[although the answers they gave] would be the same today. But the
harking back to a concept of general malice, which amounts to no
more than this, that a wrongful act displays a malevolence which can
be attached to any adverse consequence, has long been out of date.
And to speak of a particular malice which is ‘transferred’ simply
disguises the problem by idiomatic language. The defendant’s
malice is directed at one objective, and when after the event the
court treats it as directed at another object it is not recognising a
‘transfer’ but creating a new malice which never existed before. As
Dr Glanville Williams pointed out … the doctrine is ‘rather an
arbitrary exception to general principles’. Like many of its kind this
is useful enough to yield rough justice …

My Lords, the purpose of this enquiry has been to see whether the
existing rules are based on principles sound enough to justify their
extension to a case where the defendant acts without an intent to
injure either the foetus or the child which it will become. In my
opinion they are not. To give an affirmative answer requires a
double ‘transfer’ of intent: first from the mother to the foetus and
then from the foetus to the child as yet unborn … For me, this is too
much … I am willing to follow old laws until they are overturned,
but not to make a new law on a basis for which there is no principle.

Moreover, even on a narrower approach the argument breaks down.
The effect of transferred malice, as I understand it, is that the
intended victim and the actual victim are treated as if they were one,
so that what was intended to happen to the first person (but did not
happen) is added to what actually did happen to the second person
(but was not intended to happen), with the result that what was
intended and what happened are married to make a notionally



intended and actually consummated crime. The cases are treated as if
the actual victim had been the intended victim from the start. To
make any sense of this process there must, as it seems to me, be
some compatibility between the original intention and the actual
occurrence, and this is, indeed, what one finds in the cases. There is
no such compatibility here. The defendant intended to commit and
did commit an immediate crime of violence to the mother. He
committed no relevant violence to the foetus, which was not a
person, either at the time or in the future, and intended no harm to
the foetus or to the human person which it would become … I would
not overstrain the idea of transferred malice by trying to make it fit
the present case.

Accordingly, … the judge was right to direct an acquittal on the
count of murder.

[His Lordship then went on to hold that the appellant could have
been guilty of manslaughter for which recourse to transferred malice
was not necessary.]”

Appeal allowed
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This decision can be supported because what was intended
(grievous bodily harm to the mother) was qualitatively different
to what occurred (death of the child who, at the time of the
attack, was not legally a person). As Lord Mustill put it: for the
doctrine of transferred malice to apply, there must be “some
compatibility between the original intention and the actual
occurrence”.

JEREMY HORDER, TRANSFERRED
MALICE AND THE REMOTENESS OF
UNEXPECTED OUTCOMES FROM
INTENTIONS” [2006] CRIM. L.R. 383,
388, 385, 386, 388–389:
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“In my terms, ‘compatibility’ can be maintained by asking the jury to



consider whether the way in which the death of an unanticipated victim
resulted was too remote from the death that the defendant intended or
anticipated, for a conviction for murder … to constitute a
representative label …

Example 1: D fires a gun at V1 intending to kill V1. D misses, but the
noise of the gun being fired startles a bystander, V2, who consequently
dies of a heart attack.

… What should matter in these examples is not only that the actual
victims were unintended victims, but also that they died in an
unanticipated way. This double element of deviation from D’s plan is
what, in principle, may make the deaths too ‘remote’ from what D
intended for murder to be a representative label …

[T]he remoteness principle comes into play only when (a) the victim
was not the intended victim; and (b) the victim was not killed in the
way intended. These two conditions were met in Attorney-General’s
Reference (No.3 of 1994). Although they are necessary conditions, they
should not, however, be treated as sufficient conditions for the
purposes of the remoteness principle. Crucial in this regard is the
evidence that B deliberately stabbed M in the abdomen, knowing that
she was pregnant. If D is aware that something might go awry, and a
fortiori of how it may go awry, when they try to put their intention into
effect, that awareness is highly relevant to the question of how far,
morally speaking, D can distance himself from the unintended
outcome. Morally speaking, it makes the outcome less ‘remote’ from
what B intended, and more compatble with it.”
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Horder’s suggested approach is somewhat impractical. It
involves leaving too much to the jury who have to decide
whether the death is too remote from what was intended or
anticipated for murder to constitute a representative label. This is
effectively telling the jury that “if it looks like murder, if it feels
like murder, then it is murder”.

Real life has provided a complex scenario in which to consider
the boundaries of the doctrine of transferred malice, albeit not
quite as complex as Horder’s fictional one. In the case of
Gnango,313 two gunmen were engaged in a shoot-out in a car-
park when a passer-by got caught in the crossfire and was killed.



The gunman who fired the fatal shot was, for unknown reasons,
not prosecuted, and the question for the court was whether the
doctrine of transferred malice could be used, in conjunction with
the doctrine of joint enterprise liability,314 to convict the second
gunman of the murder of the passer-by. The Supreme Court held
that the defendant was indeed guilty of murder on the basis that
he had aided and abetted the other gunman in the attempted
murder of himself, and his malice towards himself could
therefore be transferred to the passer-by. This is surely stretching
the doctrine too far.315

Is the doctrine of transferred malice justifiable? Lord Mustill’s
clear dislike of the doctrine of transferred malice in Attorney-
General’s Reference (No.3 of 1994) echoes the earlier views of
Ashworth.

ANDREW ASHWORTH,
“TRANSFERRED MALICE AND
PUNISHMENT FOR UNFORESEEN
CONSEQUENCES” IN P. R.
GLAZEBROOK (ED), RESHAPING THE
CRIMINAL LAW (1978), PP.77, 84–89:
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“The principle that a person should not be convicted of an offence
unless he brought about the proscribed harm either intentionally or
recklessly is frequently urged … The doctrine known as transferred
malice seems to stand out as an exception to this principle, for it results
in criminal liability for consequences which would in ordinary
language be described as accidental. The doctrine applies ‘when an
injury intended for one falls on another by accident.’ …

But if the indictment charges D with wounding P with intent to do
grievous bodily harm to P, contrary to section 18 of the Offences
Against the Person Act 1861, is it not an affront to common sense to
convict him in the knowledge that his intent was to harm O and not P?
316 … The apparent illogicality can of course be ignored in the belief
that transferred malice represents a higher principle of criminal liability



which must be applied even where the particular words of a statute do
not sit happily with it …

What, if anything, would be lost if the doctrine were abolished here?
Does our criminal law offer any acceptable alternative methods of
dealing with these cases? There are two obvious possibilities—liability
for the crime attempted (thus ignoring the accidental result), and
liability for the actual result based on recklessness—and these will be
examined in turn …

A conviction for attempt is possible in virtually all cases which fall
within the doctrine of transferred liability … In Latimer, for example,
D could quite simply have been convicted of the attempted unlawful
wounding of O; and likewise in Pembliton there were strong grounds
for convicting D of attempted unlawful wounding of persons in the
crowd …

In many of the cases to which transferred malice applies, the harm to P
was quite unforeseen. But in some of them D could be held liable for
harm to P without invoking transferred malice—on the basis that, in
attempting to harm O, he was reckless as to harming P … It is often
said that in Pembliton the jury should have found D reckless as to
damaging the window, and that this would have spared counsel and the
courts much fruitless argument …

The doctrine could, then, be abolished without material loss to criminal
justice; and it is desirable that it should be. For, quite apart from any
problems over the consistency of the doctrine with general principles
of criminal liability, it attributes significance to matters of chance and
results in a mischaracterisation of D’s criminality which could simply
and effectively be avoided by charging an attempt. What, then, are the
objections to using the law of attempts?

The first is that it would be wrong for a person who intended to cause
harm of a certain kind and did cause such a harm to escape with a
lighter sentence merely because he was charged with an attempt …

A second objection … is that even if the punishment were the same, it
is more appropriate to convict of the completed crime in the
‘transferred malice’ situation. Where D set out to cause harm of a
certain kind and did cause harm of that kind, it seems empty and
insufficient to convict him of a mere attempt. He has actually caused a
loss to the community of the kind he intended to cause, and that fact



should be recorded. Once again, however, this reasoning leans too
heavily on results which may be entirely a matter of chance. In a
system based on subjective liability, the legal label attached to D’s
offence should generally reflect his intentional act and not the chance
result.”
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This hostility to the doctrine of transferred malice seems
misplaced. Where the defendant intends to kill another human
being and does kill another human being, albeit a different one
from the one intended, is it fair to describe that result as a
“matter of chance”, exempting the defendant from liability for
murder? Is this mistake as to the identity of the victim relevant in
any material way?317 Murder involves the intentional killing of a
human being. If the defendant tries to kill Smith and instead kills
Jones, the difference in result can hardly be sufficient to avoid
the conclusion that the defendant intentionally killed a human
being and deserves the label “murderer”. Further, if the
defendant detonates a bomb in a crowded pub, intentionally
killing 20 strangers, he will be liable for their murder; the fact
that their identity is unknown to him is irrelevant. Similarly, if
he burns down a house intending to kill V1 but, unknown to
him, V2 is also in the house and dies, he will be liable for the
murder of both provided the indictment is drafted in a suitable
manner. Where it is not only a different victim, but that victim is
killed in a different way (as in the example given by Horder), the
only relevant moral issue is whether the defendant can still be
held to have caused death. The Law Commission and the Draft
Offences Against the Person Bill 1998 accepted the doctrine of
transferred malice in its present form and proposed a statutory
provision to that effect.318

D. MISTAKE
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A defendant may make many different types of mistake.
Sometimes she will think she is committing no crime at all. At
other times, she will think that she is committing a different
crime from the one that transpires. What is the law’s response to



such pleas?

In order for a mistake to be considered as a possible exculpatory
factor, it must relate in a relevant way to the elements of the
crime. If a driver makes a mistake and puts a foot on the
accelerator thinking that he is putting it on the brake and so kills
a pedestrian, this is not a relevant mistake as to an element of the
crime of causing death by dangerous driving.319 Indeed, instead
of being an exculpatory factor, such a mistake is important
evidence in establishing the critical element required for the
crime, namely that the driving was “dangerous”.

A mistake might have relevance to an exemption from liability
in the following three situations:

(1) mistake as to one of the elements of the actus reus;

(2) mistake as to a defence element; or

(3) mistake as to law.

As we shall see, it is difficult to distinguish rigidly between these
three, but such a classification is useful for purposes of
exposition.

1. Mistake as to element of actus reus
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For most crimes, the defendant must have mens rea in relation to
the actus reus. This means that she must have mens rea in
relation to every element of the actus reus—often referred to as
the “definitional elements”. However, the mistake must not
simply be one as to some quality of the definitional element. It
must be as to the existence of the definitional element. For
example, the actus reus of criminal damage is destroying or
damaging any property belonging to another.320 If the defendant
thinks the property belongs to Smith when in fact it belongs to
Jones, her mistake is irrelevant because she knows that the
property belongs to another. On the other hand, if the defendant
thinks the property belongs to herself this mistake now negates
her mens rea. She does not have mens rea in relation to a
definitional element and would thus escape liability.321

The Customs and Excise Management Act 1979 s.170(2) makes



it an offence to be knowingly concerned in the fraudulent
evasion of the prohibition on the importation of prohibited
goods. In Ellis,322 the defendants believed they were importing
prohibited pornographic goods but in fact it was prohibited
drugs. Their convictions were upheld. They had mens rea in
relation to the definitional element “prohibited goods”. The
precise nature and quality of such prohibited goods was of no
more relevance than whether the property belonged to Smith or
Jones in the earlier example.323 In Taaffe,324 the defendant was
charged with this offence when he imported cannabis resin into
the country. He believed the substance was currency and that
doing this was illegal, which it was not. The House of Lords held
that there would be no liability in these circumstances. His
mistake of fact meant he believed he was importing goods which
were not prohibited.325

Where the mistake is as to the existence of a definitional
element, the position used to be that the defendant would only
escape liability if the mistake was a reasonable one. In Tolson,326

the defendant’s husband deserted her and sailed for the US.
Inquiries revealed that the ship had been sunk and so, believing
herself to be a widow, five years later she went through a
marriage ceremony with another man. Later that year her
husband returned from the US and the defendant was charged
with bigamy. Her conviction was quashed, on the basis that she
had believed “in good faith and on reasonable grounds” that her
husband was dead.

However, the House of Lords in the following case effected a
radical change of direction by holding that in certain
circumstances an honest mistake would exempt a defendant from
criminal liability. It was no longer necessary that the mistake be
reasonable.

DPP V MORGAN [1976] A.C. 182
(HOUSE OF LORDS):
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A husband invited a number of companions to have sexual intercourse
with his wife, apparently in order to be avenged for her real or



imagined infidelity. He suggested that she might put up a struggle but
that they were not to take it seriously; it was her way of increasing her
sexual satisfaction. The men, so urged, had intercourse in turn without
her consent. They were tried and convicted of rape; the husband was
convicted of aiding and abetting rape. The judge directed the jury that
the men were guilty of rape even if they in fact believed that Mrs
Morgan consented if such belief was not based on reasonable grounds.

The question certified to the House of Lords was whether the
defendants’ belief in her consent had to be based on reasonable
grounds.

LORD CROSS:

“In fact, however, I can see no objection to the inclusion of the
element of reasonableness in what I may call a ‘Tolson’ case. If the
words defining an offence provide either expressly or impliedly that
a man is not to be guilty of it if he believes something to be true,
then he cannot be found guilty if the jury think that he may have
believed it to be true, however inadequate were his reasons for doing
so. But, if the definition of the offence is on the face of it ‘absolute’
and the defendant is seeking to escape his prima facie liability by a
defence of mistaken belief, I can see no hardship to him in requiring
the mistake—if it is to afford him a defence—to be based on
reasonable grounds. As Lord Diplock said in Sweet v Parsley [1970]
A.C. 132, there is nothing unreasonable in the law requiring a citizen
to take reasonable care to ascertain the facts relevant to his avoiding
doing a prohibited act. To have intercourse with a woman who is not
your wife is, even today, not generally considered to be a course of
conduct which the law ought positively to encourage and it can be
argued with force that it is only fair to the woman and not in the least
unfair to the man that he should be under a duty to take reasonable
care to ascertain that she is consenting to the intercourse and be at
the risk of prosecution if he fails to take such care. So if the Sexual
Offences Act 1956 had made it an offence to have intercourse with a
woman who was not consenting to it, so that the defendant could
only escape liability by the application of the ‘Tolson’ principle, I
would not have thought the law unjust.

But, as I have said, section 1 of the Act of 1956, does not say that a
man who has sexual intercourse with a woman who does not consent
to it commits an offence; it says that a man who rapes a woman



commits an offence. Rape is not a word in the use of which lawyers
have a monopoly and the question to be answered in this case, as I
see it, is whether according to the ordinary use of the English
language a man can be said to have committed rape if he believed
that the woman was consenting to the intercourse and would not
have attempted to have it but for his belief, whatever his grounds for
so believing. I do not think that he can. Rape, to my mind imports at
least indifference as to the woman’s consent. I think, moreover, that
in this connection the ordinary man would distinguish between rape
and bigamy. To the question whether a man who goes through a
ceremony of marriage with a woman believing his wife to be dead,
though she is not, commits bigamy, I think that he would reply ‘Yes,
—but I suppose that the law contains an escape clause for bigamists
who are not really to blame.’ On the other hand, to the question
whether a man, who has intercourse with a woman believing on
inadequate grounds that she is consenting to it, though she is not,
commits rape, I think that he would reply ‘No. If he was grossly
careless then he may deserve to be punished but not for rape.’ That
being my view as to the meaning of the word ‘rape’ in ordinary
parlance, I next ask myself whether the law gives it a different
meaning. There is very little English authority on the point but what
there is … accords with what I take to be the proper meaning of the
word … For these reasons, I think that the summing up contained a
misdirection.

The question which then arises as to the application of the proviso
[to section 2(1) of the Criminal Appeal Act 1968] is far easier of
solution … The jury obviously considered that the appellant’s
evidence as to the part played by Mrs Morgan was a pack of lies and
one must assume that any other jury would take the same view as to
the relative culpability of the parties … So I would apply the proviso
and dismiss the appeal.”
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LORD HAILSHAM:

“No doubt it would be possible, by statute, to devise a law by which
intercourse, voluntarily entered into, was an absolute offence subject
to a ‘defence’ of belief whether honest or honest and reasonable, of
which the ‘evidential’ burden is primarily on the defence and the
‘probative’ burden on the prosecution. But in my opinion such is not



the crime of rape as it has hitherto been understood. The prohibited
act in rape is to have intercourse without the victim’s consent. The
minimum mens rea or guilty mind in most common law offences,
including rape, is the intention to do the prohibited act …

The only qualification I would make … is the refinement … that if
the intention of the accused is to have intercourse nolens volens, that
is recklessly and not caring whether the victim be a consenting party
or not, that is equivalent on ordinary principles to an intent to do the
prohibited act without the consent of the victim … Once one has
accepted, what seems to me abundantly clear, that the prohibited act
in rape is non-consensual sexual intercourse, and that the guilty state
of mind is an intention to commit it, it seems to me to follow as a
matter of inexorable logic that there is no room either for a ‘defence’
of honest belief or mistake, or of a defence of honest and reasonable
belief or mistake. Either the prosecution proves that the accused had
the requisite intent, or it does not. In the former case it succeeds, and
in the latter if fails. Since honest belief clearly negatives intent, the
reasonableness or otherwise of that belief can only be evidence for
or against the view that the belief and therefore the intent was
actually held … Any other view, as for insertion of the word
‘reasonable’ can only have the effect of saying that a man intends
something which he does not …

I am content to rest my view of the instant case on the crime of rape
by saying that it is my opinion that the prohibited act is and always
has been intercourse without consent of the victim and the mental
element is and always has been the intention to commit that act, or
the equivalent intention of having intercourse willy-nilly not caring
whether the victim consents or no [sic]. A failure to prove this
involves an acquittal because the intent, an essential ingredient, is
lacking. It matters not why it is lacking if only it is not there, and in
particular it matters not that the intention is lacking only because of
a belief not based on reasonable grounds …

For the above reasons I would answer the question certified in the
negative, but would apply the proviso to the Criminal Appeal Act on
the ground that no miscarriage of justice has or conceivably could
have occurred.”

LORD SIMON:

“It remains to consider why the law requires, in such circumstances,



that the belief in a state of affairs whereby the actus would not be
reus must be held on reasonable grounds …

… The policy of the law in this regard could well derive from its
concern to hold a fair balance between victim and accused. It would
hardly seem just to fob off a victim of a savage assault with such
comfort as he could derive from knowing that his injury was caused
by a belief, however absurd, that he was about to attack the accused.
A respectable woman who has been ravished would hardly feel that
she was vindicated by being told that her assailant must go
unpunished because he believed, quite unreasonably, that she was
consenting to sexual intercourse with him …

I would therefore answer the question certified for your Lordships’
consideration, Yes. But, even did I consider that it should be
answered No, I would, for the reasons given by my noble and
learned friends, think this a suitable case to apply the proviso.”

[Lord Fraser held that the defendant’s belief in the woman’s consent
did not have to be based on reasonable grounds; Lord Edmund-
Davies, however, felt that only the legislature could effect such a
reform in the law.]

Appeal dismissed

B (A MINOR) V DPP [2000] A.C. 428
(HOUSE OF LORDS):
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The defendant, a 15-year-old boy, invited a 13-year-old girl to perform
oral sex with him on a bus. He was charged with the offence of inciting
a girl under the age of 14 to commit an act of gross indecency, contrary
to the Indecency with Children Act 1960 s.1(1) (an offence now
repealed by the Sexual Offences Act 2003). He honestly believed that
she was over 14 years of age.

LORD NICHOLLS OF BIRKENHEAD:

“The ‘reasonable belief’ school of thought held unchallenged sway
for many years. But over the last quarter of a century there have
been several important cases where a defence of honest but mistaken
belief was raised. In deciding these cases the courts have placed



new, or renewed, emphasis on the subjective nature of the mental
element in criminal offences. The courts have rejected the reasonable
belief approach and preferred the honest belief approach. When
mens rea is ousted by a mistaken belief, it is as well ousted by an
unreasonable belief as by a reasonable belief … [I]t is the
defendant’s belief, not the grounds on which it is based, which goes
to negative the intent …

Considered as a matter of principle, the honest belief approach must
be preferable. By definition the mental element in a crime is
concerned with a subjective state of mind, such as intent or belief.
To the extent that an overriding objective limit (‘on reasonable
grounds’) is introduced, the subjective element is displaced. To that
extent a person who lacks the necessary intent or belief may
nevertheless commit the offence. When that occurs the defendant’s
‘fault’ lies exclusively in falling short of an objective standard. His
crime lies in his negligence. A statute may so provide expressly or
by necessary implication. But this can have no place in a common
law principle, of general application, which is concerned with the
need for a mental element as an essential ingredient of a criminal
offence …

There has been a general shift from objectivism to subjectivism in
this branch of the law. It is now settled as a matter of general
principle that mistake, whether reasonable or not, is a defence where
it prevents the defendant from having the mens rea which the law
requires for the crime with which he is charged. It would be in
disharmony with this development now to rule that in respect of a
defence under subsection 1(1) of the Act of 1960 the belief must be
based on reasonable grounds.”

Appeal allowed
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One year later the House of Lords reaffirmed this approach in R.
v K,327 an appeal involving indecent assault on a girl under the
age of 16 contrary to the Sexual Offences Act 1956 s.14(1). A
26-year-old man committed sexual acts with a consenting 14-
year-old girl believing she was aged 16 or over. Under s.14(2), a
girl under the age of 16 could not give valid consent for the
purposes of this offence. It was held that the actus reus of this



offence involved “an indecent act done … with or without the
consent of the other person being a person under the age of 16
years” and that, as regards mens rea, the prosecution “must be
prepared to prove that the defendant did not have an honest
belief that the other person was in fact consenting and not under
16 years of age”. Lord Bingham did, however, stress that while
the defendant’s belief need only be honest and genuine and need
not be reasonable, “the more unreasonable the belief, the less
likely it is to be accepted as genuine”.

These decisions on mistake in relation to rape and the other
sexual offences have now been overruled by the Sexual Offences
Act 2003. Section 1(1) provides that the mens rea of rape is
satisfied if the defendant does not reasonably believe that the
other is consenting. Sections 9 to 12 of this Act create various
“child sex offences”. For those offences where the age of 16 is
the material age there is provision that the belief that the child is
16 or over must be reasonable.

However, in relation to other offences where statute does not
specifically insist on mistakes being reasonable in order to
exculpate defendants, the principle established by Morgan and
its progeny continues to apply. The appropriateness of this
approach is considered later in this section but, for now, two
points need to be noted.

First, it is incorrect to talk of a “defence of mistake”. It is not a
defence: the defendant does not have to prove anything. The
prosecution has to prove mens rea. If there is a mistake as to an
actus reus element, the prosecution will have failed to prove its
case. The principle is clear. A mistake as to a definitional
element can negate mens rea; it is irrelevant whether the mistake
is reasonable or not; reasonableness is only relevant as a matter
of evidence in determining whether a belief was in fact honestly
held.

Secondly, given this clear principle, what is the status today of
Tolson which required a mistake, for the crime of bigamy, to be
reasonable? This case was approved in Morgan with Lord Cross
stating that Tolson was dealing with a prima facie strict liability
offence and in such cases, any “defence of mistaken belief”
needed to be reasonable. One view is that the Tolson principle



still operates for bigamy because bigamy is a crime of
negligence.328 If the defendant makes an unreasonable mistake,
she is negligent. However, Tolson was disapproved in B (A
Minor) v DPP. Lord Nicholls, in addition to the passages
extracted above, cited Sweet v Parsley on this point and
concluded that this view was “out of step with this recent line of
authority” and that the dicta from those cases “must in future be
read as though the reference to reasonable grounds were
omitted”. It thus appears that Tolson is no longer good authority,
or, at least, is limited to the offence of bigamy.

2. Mistake as to a defence element
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There is another type of mistake a defendant can make. He might
have made a mistake in thinking he was entitled to a defence.
For example, a defendant might admit that he intentionally killed
another but claim that he thought that he was being attacked and
was therefore defending himself, when, in reality, he had made a
mistake and was not under attack.329

Originally, and even for a few years after Morgan, the courts
insisted that only reasonable mistakes as to defence elements
would suffice to exempt a person from liability.330 However, in
relation to mistakes affecting self-defence the courts soon
abandoned the requirement that the mistake be reasonable.

R. V WILLIAMS (GLADSTONE) (1984)
78 CR. APP. R. 276 (COURT OF
APPEAL, CRIMINAL DIVISION):
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The appellant saw a man, Mason, dragging a youth along a street and
striking him; the youth was calling for help. Mason claimed he was a
police officer and was arresting the youth for mugging a lady. When he
was unable to produce a warrant card, a struggle ensued during which
the appellant punched Mason, who sustained injuries to his face. The
appellant, who was charged with assault occasioning actual bodily
harm, claimed that he honestly believed Mason was unlawfully



assaulting the youth and that he was trying to rescue the youth. (One is
entitled to use reasonable force to prevent an unlawful assault on
another.) However, the appellant had made a mistake. While Mason
was not a police officer, he had nevertheless seen the youth seize the
woman’s handbag and was acting lawfully in restraining the youth with
a view to taking him to a police station. At his trial, the jury were
directed that the appellant’s mistake would only be relevant if it were a
reasonable one. He was convicted and appealed on the ground of a
misdirection.

LANE LCJ:

“‘Assault’ … is an act by which the defendant, intentionally or
recklessly, applies unlawful force to the complainant. There are
circumstances in which force may be applied to another lawfully.
Taking a few examples: first, where the victim consents, as in lawful
sports, the application of force to another will, generally speaking,
not be unlawful. Secondly, where the defendant is acting in self-
defence: the exercise of any necessary and reasonable force to
protect himself from unlawful violence is not unlawful. Thirdly, by
virtue of section 3 of the Criminal Law Act 1967, a person may use
such force as is reasonable in the circumstances in the prevention of
crime or in effecting or assisting in the lawful arrest of an offender
or suspected offender or persons unlawfully at large. In each of those
cases the defendant will be guilty if the jury are sure that first of all
he applied force to the person of another, and secondly that he had
the necessary mental element to constitute guilt.

The mental element necessary to constitute guilt is the intent to
apply unlawful force to the victim. We do not believe that the mental
element can be substantiated by simply showing an intent to apply
force and no more.

What then is the situation if the defendant is labouring under a
mistake of fact as to the circumstances? What if he believes, but
believes mistakenly, that the victim is consenting, or that it is
necessary to defend himself, or that a crime is being committed
which he intends to prevent? He must then be judged against the
mistaken facts as he believes them to be. If judged against those
facts or circumstances the prosecution fail to establish his guilt, then
he is entitled to be acquitted.

The next question is, does it make any difference if the mistake of



the defendant was one which, viewed objectively by a reasonable
onlooker, was an unreasonable mistake? … The reasonableness or
unreasonableness of the defendant’s belief is material to the question
of whether the belief was held by the defendant at all. If the belief
was in fact held, its unreasonableness, so far as guilt or innocence is
concerned, is neither here nor there. It is irrelevant. Were it
otherwise, the defendant would be convicted because he was
negligent in failing to recognise that the victim was not consenting
or that a crime was not being committed and so on. In other words
the jury should be directed first of all that the prosecution have the
burden or duty of proving the unlawfulness of the defendant’s
actions; secondly, if the defendant may have been labouring under a
mistake as to the facts, he must be judged according to his mistaken
views of the facts; thirdly, that is so whether the mistake was, on an
objective view, a reasonable mistake or not …

We have read the recommendations of the Criminal Law Revision
Committee, Part IX, paragraph 72(a), in which the following passage
appears:

‘The common law defence of self-defence should be replaced by a
statutory defence providing that a person may use such force as is
reasonable in the circumstances as he believes them to be in the
defence of himself or any other person.’

In the view of this Court that represents the law as expressed in
Morgan.”

Appeal allowed

BECKFORD V R. [1988] A.C. 130
(PRIVY COUNCIL):
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The appellant was a police officer who was a member of an armed
posse which chased, shot and killed a fleeing man. The appellant
claimed he had killed in self-defence. The trial judge directed the jury
that the belief that life was in danger had to be a reasonable belief. The
Court of Appeal of Jamaica confirmed this. The appellant appealed to
the Privy Council.



LORD GRIFFITHS:

“There can be no doubt that prior to the decision of the House of
Lords in R. v Morgan the whole weight of authority supported the
view that it was an essential element of self-defence not only that the
accused believed that he was being attacked or in imminent danger
of being attacked but also that such belief was based on reasonable
grounds …

The question then is whether the present Lord Chief Justice, Lord
Lane, in R. v Williams (Gladstone), was right to depart from the law
as declared by his predecessors in the light of the decision of the
House of Lords in R. v Morgan …

It is because it is an essential element of all crimes of violence that
the violence or the threat of violence should be unlawful that self-
defence, if raised as an issue in a criminal trial, must be disproved by
the prosecution. If the prosecution fail to do so the accused is
entitled to be acquitted because the prosecution will have failed to
prove an essential element of the crime namely that the violence
used by the accused was unlawful.

If then a genuine belief, albeit without reasonable grounds, is a
defence to rape because it negatives the necessary intention, so also
must a genuine belief in facts which if true would justify self-
defence be a defence to a crime of personal violence because the
belief negatives the intent to act unlawfully …

There may be a fear that the abandonment of the objective standard
demanded by the existence of reasonable grounds for belief will
result in the success of too many spurious claims of self-defence.
The English experience has not shown this to be the case. The
Judicial Studies Board with the approval of the Lord Chief Justice
has produced a model direction on self-defence which is now widely
used by judges when summing up to juries. The direction contains
the following guidance:

‘Whether the plea is self-defence or defence of another, if the
defendant may have been labouring under a mistake as to the facts,
he must be judged according to his mistaken belief of the facts: that
is so whether the mistake was, on an objective view, a reasonable
mistake or not.’”

Appeal allowed
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In Faraj,331 the defendant restrained a victim mistakenly thinking
he was a burglar. On a charge of false imprisonment, it was held
that he was entitled to a defence of defence of property if he
honestly believed the victim was a burglar, irrespective of the
reasonableness of this belief.

These cases clearly establish that, in order to afford a defence, a
mistake in relation to the need to resort to self-defence (or
defence of property) need only be honest; it need not be a
reasonable mistake. This has now been confirmed by the
Criminal Justice and Immigration Act 2008 s.76(3) which
provides that whether force can be used is to be decided “by
reference to the circumstances as D believed them to be”.

This subjective approach, however, has not been adopted with
other defences. In Graham,332 it was held that the defence of
duress would only be available to one who reasonably believed
that he was being subjected to the requisite threats for a defence
of duress. This approach was approved by the House of Lords in
Howe333 and Hasan.334 The same test was applied in Martin335 to
“duress of circumstances”.336 In O’Grady,337 it was held that a
person who made a drunken mistake in thinking he was being
attacked was not entitled to a defence. In Fotheringham,338 the
defendant made a drunken mistake when having non-consensual
intercourse with his 14-year-old babysitter: he thought it was his
wife. It was held that such a drunken mistake was no defence.
While it was held in both these cases that drunken mistakes were
no defence, if, in fact, despite the defendant’s drunkenness, the
mistake made was a perfectly reasonable mistake that an
ordinary sober person would have made, it should be a defence.
The Criminal Justice and Immigration Act 2008 s.76(5) now
provides that a defendant pleading self-defence cannot rely on
“any mistaken belief attributable to intoxication”. If the mistake
was a reasonable one, it would presumably not be attributable to
the intoxication; the intoxication would be coincidental; the
same mistake would probably have been made if he had been
sober. The Law Commission endorses this approach: where the
defendant is voluntarily intoxicated, “D’s actual belief is to be
taken into account only if D would have held the same belief if



not intoxicated”.339

How can this divergence of approach, between mistakes as to
consent and self-defence on the one hand, and duress, duress of
circumstances and drunkenness on the other hand, be explained?

In Williams (Gladstone) and Beckford, the court drew a
distinction between mistakes which affect definitional elements
(where the mistake need only be genuine) and mistakes as to a
defence element (where the mistake must be reasonable).
According to these cases it is part of the definitional elements
that the defendant be acting “unlawfully”; self-defensive action
renders conduct lawful and so if a defendant has made a mistake
as to the need for self-defensive action, there is no mens rea in
relation to that definitional element of “unlawfulness”.

GLANVILLE WILLIAMS, TEXTBOOK
OF CRIMINAL LAW, 2ND EDN (1983),
P.138:
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“No other rule of the substantive criminal law distinguishes between
the definitional and defence elements of a crime, and it is a distinction
that is impossible to draw satisfactorily. (Our notion of what issue is a
‘defence,’ in so far as we have any clear notion, seems to depend
largely on whether we think that the defendant should be required to
take the initiative in introducing it, i.e. on whether he should bear an
evidential burden in respect of it. But there is no reason why the
distribution of evidential burdens should affect the rules of liability.) A
rule creating a defence merely supplies additional details of the scope
of the offence. To regard the offence as subsisting independently of its
limitations and qualifications is unrealistic. The defence is a negative
condition of the offence, and is therefore an integral part of it. What we
regard as part of the offence and what as part of a defence depends
only on traditional habits of thought or accidents of legal drafting; it
should have no bearing on the important question of criminal liability.
For example, it is purely a matter of convenient drafting whether a
statute says, on the one hand, that damaging the property of another
without his consent is a crime, or, on the other hand, that damaging the
property of another is a crime but that his consent is a defence. In fact



we regard the non-consent of the owner as a definitional element, but
there is no particular reason why this should be so, and the question of
guilt or innocence should not depend on it.”
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It is difficult to determine on what basis an offence or a defence
requirement should be classified as either a definitional or a
defence element.340 For example, if a defendant honestly
believes that he is being subjected to duress, could one not say
that he lacks mens rea in relation to the definitional element of
“unlawfulness”? If so, why did Graham and Martin insist that
such mistakes be reasonable?

Another possible explanation is that mistakes as to justificatory
defences need only be honest but that mistakes as to excusatory
defences must be reasonable. Consent and self-defence are both
justificatory defences. Justificatory conduct is in effect
“approved of”—or, at least, tolerated as acceptable conduct.
Thus, a person acting in self-defence is effectively doing “right”;
she is doing what we expect her to do; she is restricting
unprovoked aggression; in effect, she is acting lawfully. A
person who honestly thinks that she is acting in a justified and
thus lawful manner is not blameworthy and there is no point
punishing her. Accordingly, an honest mistaken belief will
suffice to exempt from criminal liability.

On the other hand, duress and intoxication raise excusatory
defences. When conduct is excused, it remains wrong and
unacceptable (i.e. unlawful) but because the defendant has an
excuse, we punish her less or not at all. If, thinking she is being
subjected to duress a defendant robs a bank, this is “wrong and
disapproved of” conduct—but we might wish to exempt the
defendant from liability if she had been subjected to terrible
threats. But because the conduct remains wrong we will only
excuse those who have a plausible excuse—and a plausible
excuse is a reasonable one. The same analysis is true of drunken
mistakes. The defendant has acted unlawfully and will only be
afforded an excuse if the mistake was one that a sober,
reasonable person would have made.

This approach presupposes that there is a water-tight distinction



between justification and excuse. As will be seen in Ch.4, where
these defences are explored more fully, this is not always the
case.341 For example, it is uncertain how “duress of
circumstances” should be classified. The approach in Martin342

suggests it is an excuse while in Martin (DP)343 it was held that
the defence was analogous to self-defence, which is a
justificatory defence.

Nevertheless, to summarise, the position at the moment would
seem to be that with regard to mistakes as to definitional
elements (which include mistakes as to justificatory defences) an
honest mistake will exempt a defendant from criminal liability.
However, with regard to mistakes as to excusatory defences,
only a reasonable mistake will entitle a defendant to such
exemption.

This whole approach had been condemned by the Law
Commission who in the Draft Criminal Code Bill 1989 proposed
that “a person who acts in the belief that a circumstance exists
has any defence that he would have if the circumstance
existed”.344

3. Evaluation of the law
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How are we to evaluate the law’s response to the problem of
mistake? Are we to approve of Morgan and its progeny? Are the
present distinctions drawn by the law based upon sound policy
considerations or should we adopt the Law Commission’s
proposal of allowing an honest mistake to exculpate in all cases?

D. COWLEY, “THE RETREAT FROM
MORGAN” [1982] CRIM. L.R. 198,
206–208:
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“One theory suggests that whether the objective test of mistake applies
depends upon where in respect of the relevant issue the evidential
burden lies, and that where an evidential burden lies on the accused to
show that he believed in facts inconsistent with the offence,



‘a bald assertion of belief for which the accused can indicate no
reasonable ground is evidence of insufficient substance to raise any
issue requiring the jury’s consideration’ (per Lord Simon in
Morgan).

It is respectfully submitted that this theory is unsound and that there is
no connection between the incidence of the evidential burden and the
question whether the mistake must be reasonable, the main reason
being that an evidential burden on the defendant merely requires him to
give some reasonable evidence of belief as opposed to evidence of
reasonable belief. It may well be the case that his assertion of belief is
not ‘bald’ but is fully corroborated by independent evidence leading
the jury to accept that the unreasonable belief was in fact held and, in
such circumstances, the defendant will have discharged the burden cast
upon him.

An alternative reason for requiring the belief to be reasonable put
forward by Lord Simon is the fact that the victim must be ‘vindicated’
by punishing e.g. an assailant who has made an unreasonable mistake:
‘the policy of the law in this regard could well derive from its concern
to hold a fair balance between the victim and the accused. It would
hardly seem just to fob off a victim of a savage assault with such
comfort as he could derive from knowing that his inquiry was caused
by a belief, however absurd, that he was about to attack the accused.
One cannot but agree with Professor Williams’ opinion ((1975) New
L.J. p.968) that this is not only a somewhat old-fashioned view of the
criminal law but also fails to explain who is vindicated when a
bigamist is punished. The lawful spouse, in particular, may not care a
jot about the bigamy.

Perhaps … [an] insistence on there being reasonable grounds for
mistaken belief can, rather, be put down to a simple lack of confidence
in the jury as the final arbiter of fact. If so, such judicial mistrust is
very reminiscent of the somewhat misconceived and blinkered popular
reaction to the decision in Morgan. What was apparently overlooked
by those whose passions were aroused by Morgan’s effect on the law
of rape, and those whose railing against the case implied a serious lack
of faith in the tribunal of fact in criminal cases, was not only the total
lack of gullibility of that particular jury who decided that the
defendants’ tale as to Mrs Morgan’s consent to their intercourse with
her was a ‘pack of lies’, but also the ultimate result of the case—the
dismissal of the defendants’ appeals against conviction. There is little



evidence there to support the often heard claim that a requirement of
mere honest belief facilitates bogus defences, and before seeking to
impose any kind of restriction upon the freedom of the jury to
determine issues of fact the judiciary might reflect upon the oft-quoted
words of Dixon J. that a ‘lack of confidence in the ability of a tribunal
correctly to estimate evidence of states of mind and the like can never
be sufficient ground for excluding from inquiry the most fundamental
element in a rational and humane criminal code’ Thomas v R. (1937)
59 C.L.R. 278 at 309.”

GEORGE P. FLETCHER, RETHINKING
CRIMINAL LAW (1978), PP.696–697,
707, 709–710:
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“[W]e would be naive to think we had a definitive, unassailable
solution to the enduring problem of determining when mistakes must
be reasonable in order to have an exculpatory effect. The thesis is
tentative, and to aid those who might wish to carry the effort further,
we should restate the critical premises for recognising that some
mistakes have a categorical exculpatory effect.

1. The definition of an offence is the violation of a
prohibitory norm.

2. The prohibitory norm identifies the minimal set of
objective circumstances necessary, in the given cultural
context, to state a coherent moral or social imperative.

3. There is no violation of a prohibitory norm unless the
actor acts intentionally or knowingly with respect to the
elements of the definition (the prohibitory norm) …

A mistake as to one of these elements … has the same effect in barring
liability for an intentional offence as the absence of one of the objective
elements … Of course, if the offense is one that can be committed
negligently, then the mistake only bars conviction for the intentional
offence. The premises supporting the alternative track requiring
mistakes to be reasonable are the following:

4. Relevant mistakes about elements extrinsic to the



definition are excuses.

5. Elements of justification are extrinsic to the definition.

6. Excuses are not valid unless they negate the actor’s
culpability.

7. A mistake does not negate culpability unless the making
of the mistake was blameless …

[Fletcher admits that this distinction is as yet fragile. For example, he
finds the issue of consent in Morgan to be justificatory, rather than
definitional.] … [I]n the field of putative self-defense and other
imagined circumstances of justified conduct, it is generally assumed
that the mistake must be reasonable. We could interpret this
requirement as a concern about whether the actor’s mistake is free from
fault. But the doctrine could also be read as a theory about the
justifying effect of appearances. If the circumstances warrant a
reasonable belief, the actor is entitled to rely upon appearances,
whatever the facts may actually be … [C]ommon-law courts are
reluctant to reveal to the jury the extent to which a conviction rests on a
moral assessment of the actor’s wrongful conduct … As a step toward
overcoming these inhibitions about moral discourse, we should try to
state precisely how individuals can be fairly blamed for making
mistakes or for remaining inadvertent to the risks implicit in their
conduct. The inquiry encompasses not only mistakes in the narrow
sense, but the culpability of inadvertent negligence.”

ANDREW ASHWORTH AND JEREMY
HORDER, PRINCIPLES OF CRIMINAL
LAW, 7TH EDN (2013), P. 217:
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“[T]he law should adopt [a] more context-sensitive approach, taking
some account of the circumstances of the act, of D’s responsibilites,
and of what may reasonably be expected in such situations. The
consequence may be not to require knowledge of a certain
circumstance in the definition of the offence, but to require reasonable
grounds for a belief. In rape cases these considerations militate in
favour of a requirement of reasonable grounds for any mistake, as the



Sexual Offences Act 2003 now provides; reasonable grounds should
also be required in respect of age requirements for consensual sexual
conduct … In principle, it is also right to require reasonable grounds
before allowing the acquittal of a police officer with firearms training,
as in Beckford v R. Of course, any such infusion of objective principles
must recognize the exigencies of the moment, and must not expect
more of D than society ought to expect in that particular situation. That
is a necessary safeguard of individual autonomy. The general point,
however, is that there may be good reasons for society to require a
certain standard of conduct if the conditions were not such as to
preclude it, particularly where the potential harm involved is serious.”
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This “context-sensitive” approach can be welcomed. Owing to
their training we can legitimately expect a higher standard of
responsibility from police officers or members of the armed
forces who inflict force on others believing they are acting in
self-defence: we can insist that their mistakes be reasonable if
they are to escape liability. So too with rape: because of the
necessary proximity between the parties and thus the ease of
ascertaining whether there is consent, only reasonable mistakes
should exculpate. Similarly, the basis of the decision in R. v K is
flawed. The effect of this case is that a middle-aged paedophile
could (under the law prior to the Sexual Offences Act 2003)
escape liability for an indecent assault on a girl under the age of
16 on the basis that he genuinely believed, albeit unreasonably,
that she was 16. Surely, if older men want to have sex with
“children” they should be under a duty to ensure that the person
is at least 16 and ought only to be able to “rely on appearances”
(Fletcher) if other reasonable people would also have thought the
girl was over 16.

This context-sensitive approach has been accepted for rape and
other sexual offences in the Sexual Offences Act 2003.
However, this view was rejected by the self-defence provisions
in the Criminal Justice and Immigration Act 2008 where no
distinction is drawn between the mistaken beliefs of the police or
military personnel and similar mistakes of ordinary people.345

However, as these examples show, looking at the problem
another way, the question becomes: in what contexts will a mere



honest, but unreasonable, mistake serve to exculpate? Given the
sorts of interests the criminal law seeks to protect (bodily
integrity, property rights etc), can we not demand of all
defendants that only reasonable mistakes will suffice for
exemption of liability? Most people would accept that Williams
(Gladstone) be allowed to “rely on appearances”—but, again,
this means only relying on reasonable mistakes. Ashworth
argues that we should not expect more of a defendant “than
society ought to expect in that particular situation”. Following
the above argument, we ought always to expect ordinary persons
to avoid making unreasonable mistakes. However, we can have
no such expectations when dealing with defendants whose
mental capacities are such that they are unable to achieve this
standard, for example, mentally vulnerable defendants with
severe learning difficulties. This argument then reduces itself to
a proposition similar to that encountered earlier when we
examined Hart’s favoured test of negligence: we are entitled to
blame persons for their unreasonable conduct (and unreasonable
mistakes) provided they had the capacity to act according to that
standard.

4. Mistake as to law
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Traditionally, mistakes of law have been regarded as generally
irrelevant. Citizens are presumed to know the law of the land—
their ignorance or mistake cannot avail them. The reason often
given is that the law sets an objective standard; citizens should
not be able to make it subjective by their mistaken view of it,346

or that it might encourage ignorance.347

However, this proposition that mistakes of law are irrelevant is
somewhat misleading. Some mistakes of law can be highly
relevant. In this context, it is necessary to distinguish between:

(i) mistake as to civil law; and

(ii) mistake as to criminal law.

(i) Mistake as to civil law
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Some mistakes of civil law may negate the mens rea required for
a crime. In Smith (David),348 the defendant damaged property
wrongly believing it was his own property. He was not liable. He
had made a mistake of the civil law. As a result of this mistake
he lacked the intention to damage property belonging to
another.349

In essence, a mistake of civil law is (or results in) a mistake of
fact, e.g. thinking one is damaging property belonging to
oneself. Accordingly, such mistakes will be governed by the
principles—discussed above. So, where a defendant mistakenly
believes that her first marriage has been dissolved by a foreign
divorce entitled to recognition in England, she will, following
the demise of Tolson, escape liability if her mistake as to the
civil law on recognition of foreign divorces was honest and
genuine.

(ii) Mistake as to criminal law
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Here the maxim “ignorance of the law is no excuse” comes into
operation. A mistake as to whether one’s actions are criminal
will generally be irrelevant. So, if a defendant thinks it is legal to
have more than one wife, the actus reus and mens rea of the
crime of bigamy are present; he is merely alleging that he did not
know bigamy was a crime and such a mistaken belief is
irrelevant.350

This same principle extends to persons who know that a
particular activity is criminal but mistakenly think they have not
committed the crime. In Lee,351 the defendant honestly believed
he had not failed a roadside breathalyser test and so, believing
his arrest to be unlawful, punched the police officers. It was held
that his belief in his innocence did not negate his liability for the
offence of assault with intent to resist lawful arrest contrary to
the Offences Against the Person Act 1861 s.38. This decision is
uncontroversial. Any other solution would have given carte
blanche to all arrested persons to resist that arrest on the ground
that they believed they were innocent and so the arrest was
unlawful.352

In many cases, however, there are problems in distinguishing



between mistakes of civil law and criminal law, and much turns
on the wording of particular statutory provisions. Three cases
demonstrate this. In Grant v Borg,353 the offence charged was
under the Immigration Act 1971 s.24(1)(b)(i), which makes it an
offence if a non-partial “having only limited leave to … remain
… knowingly … remains beyond the time limited by the leave”.

The House of Lords held that a mistake as to whether “leave”
had expired was a mistake of law and thus irrelevant. Lord
Bridge went so far as to state that:

“The principle that ignorance of the law is no defence in crime is so
fundamental that to construe the word ‘knowingly’ in a criminal
statute as requiring not merely knowledge of the facts material to the
offender’s guilt, but also knowledge of the relevant law, would be
revolutionary and, to my mind, wholly unacceptable.”354

But in this case, there was no dispute that the defendant knew it
was a crime to overstay his leave. The question was whether he
might have been mistaken as to when his leave had expired—
surely a question of civil law.
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In Secretary of State for Trade and Industry v Hart,355 a
somewhat different approach was adopted. In this case, the
defendant acted as the auditor of two companies while being
disqualified from so acting because he was a director of the
companies. He was charged with an offence under the
Companies Act 1976 s.13(5) which prohibited a person acting as
auditor of a company “at a time when he knows that he is
disqualified for appointment to that office”. The defendant
admitted he knew all the facts or circumstances disqualifying
him, but did not know that he was disqualified in law—in other
words, he was unaware of the disqualification and its criminal
sanctions—surely a mistake as to whether he had committed a
crime which, in principle, is not dissimilar to the mistake made
in Lee. Yet the Divisional Court held the defendant must know
he was disqualified; an awareness of the statutory restrictions
was a prerequisite of liability. As Ormrod LJ said:



“If that means that he is entitled to rely on ignorance of the law as a
defence, in contrast to the usual rule, the answer is that the section
gives him that right.”356

In Attorney-General’s Reference (No.1 of 1995)357 the defendant
was charged with an offence, contrary to the Banking Act 1987
s.3(1), of accepting deposits in the course of acting as a
deposittaking business without being authorised to do so by the
Bank of England. The defendants knew they were accepting
deposits but had “no idea” they needed to be licensed by the
Bank of England. It was held that as long as the defendants knew
the facts which constituted the offence (which they did), they
would be liable. The fact that they did not know it was an
offence to act as they did without a licence was mere ignorance
of the law and no defence. This decision seems correct. If they
had mistakenly believed they had acquired a licence, this would
be a mistake of fact or civil law (depending on the
circumstances). Not knowing it was a crime to fail to acquire a
licence was a mistake of criminal law.

A limited exception to the rule that ignorance of the law is no
excuse is provided by the Statutory Instruments Act 1946 s.3(2):
it is a defence to a crime created by a Statutory Instrument if the
instrument has not been published and reasonable steps have not
been taken to bring its contents to the notice of the public or the
defendant. Further, in Rimmington,358 Lord Bingham stated that
under the ECHR art.7 “the law must be adequately accessible—
and an individual must have an indication of the legal rules
applicable in a given case”. In Christian,359 Lord Woolf, in the
Privy Council, stated that it was a “requirement of the rule of
law” that persons must “be given actual or at least constructive
notice of what the law requires”. He added, however, that “the
onus is firmly on a person … to take the action that is open to
him to find out what are the provisions of that law”.

A final question remains for consideration. Is it right that
mistake or ignorance of the law should generally have no
bearing on the imposition of criminal liability?

PAUL ROBINSON, CRIMINAL LAW



DEFENCES (VOL.2) (1984), PP.375–
376:

2–278

“Austin argues that to permit mistakes as to criminality as an excuse
for criminal conduct would be to present insoluble problems of proof
(Austin on Jurisprudence: 13th edn 1920). Everyone could claim such
ignorance and it could be disproved only with considerable difficulty.

An examination of the structure of a general mistake excuse gives this
concern considerable support. It is the one excuse that has no disability,
no observance and verifiable abnormality, to lend support to the actor’s
claim of an excusing condition. The mistaken actor, except for his
mistake, is indistinguishable from all other ‘normal’ persons. Evidence
of the defendant’s excusing condition, of his ignorance of criminality,
must come solely from circumstantial evidence of his state of mind.

The absence of a distinguishing abnormality not only makes it difficult
to distinguish the defendant and to establish his excusing condition, but
also makes it more difficult to maintain the integrity of the prohibition
violated while excusing the actor for his violation. ‘[O]nce the conduct
has been so defined [as criminal], one cannot usurp the lawmaking
function by pleading that his ignorance must mean that the conduct is
not criminal as to him.’ (Packer, “The Model Penal Code and Beyond”
63 Colum. L. Rev. 594, 596–97, 1963). In light of the heightened need
for clear proof and the simultaneous increased difficulty in reliably
determining mistake of law claims, one may reasonably concur with
Holmes that ‘to admit [such an] excuse at all would be to encourage
ignorance where the lawmaker has determined to make men know and
obey …’ (Holmes, The Common Law 48, 1881). It is on the basis of
these arguments that ‘ignorance of the law is no excuse’ is a maxim of
long standing.”

A. T. H. SMITH, “ERROR AND
MISTAKE OF LAW IN ANGLO-
AMERICAN CRIMINAL LAW” (1985)
14 ANGLO-AM. L.R. 3, 16–18:
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“1. Problems of proof.

… [I]t may be argued that mistakes of fact and law and mistakes of law
are not essentially different in kind, and since the inquiry is manifestly
not impossible in the case of the former, it is equally not impossible in
the latter. This response does not directly confront the brutal
utilitarianism that lies behind the objection; it is not so much that proof
is impossible but that the pursuit of absolute justice must be curtailed
by considerations of social utility and the distribution of resources …

2. To admit the defence would be to encourage ignorance …

Even the utilitarian should allow that where a particular individual can
show that he has taken all the steps that he conceivably can to conform
his conduct to what he reasonably believes to be the dictates of the law,
he has done all that can be asked of him.

3. The argument from legality. According to Jerome Hall, ((1976) 24
Am. Jo. Comp. Law 680) if the law were to assess a defendant’s
culpability on the footing of the law as he believed it to be, then for
those purposes the law would be thus and so. This could undercut the
rule of law, which relies on an objective law impartially administered
by officials who declare what the law is. But this, as has been most
persuasively argued, is to fail to distinguish between wrong-doing and
attribution, justification and excuse. The mere fact that an individual is
not held to be legally accountable for a wrong act does not mean that
the act is not condemned; it means only that the actor is not to be
blamed for what he did.”
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The present approach of English law is perhaps justifiable in
relation to the major offences where there is a close correlation
between law and morality, for instance, crimes of murder and
rape and so on. In Christian,360 the defendants, from Pitcairn
Island, argued that they did not know that the English law of
rape and sexual abuse applied on their island. This argument was
rejected on the ground that rape and sexual abuse are such
obvious moral wrongs that they must have known that their
conduct was criminal—even if they were unaware of the specific
provisions of the law.



Similarly, the present law can be defended in relation to
specialist activities in which the actor may be engaged.361

However, when turning to the plethora of legislation surrounding
modern life, one is forced to question whether this approach is
either just or efficacious.

Ashworth362 has argued that (at least) in cases where the
defendant has relied upon incorrect official assurances there
should be a defence of mistake of law or any prosecution should
be stayed as an abuse of the process of court. He cites two cases.
In the first, Cambridgeshire and Isle of Ely CC v Rust,363 the
defendant, having made enquiries of local and national
authorities, set up a stall beside a highway. After operating and
paying rates on the stall for three years, the defendant was
prosecuted and convicted of an offence of pitching a stall on a
highway with the Divisional Court holding that his mistake of
law was irrelevant. However, in Postermobile v Brent LBC,364 a
prosecution was stayed for abuse of process in a case where the
defendant had been told by officials from the Brent planning
department that it would be lawful to erect advertising
hoardings. It was held that persons should be able to rely on the
statements of public officials: “it was not as though they had
requested planning advice from one of the council’s gardeners”.
More recently, though, Ashworth has argued in favour of a
broader defence of ignorance of the criminal law in limited
circumstances.365 He notes that this step has been taken in South
Africa, where in S v De Blom366 it was held that the defendant’s
ignorance of the law prohibiting her from taking jewellery out of
the country negated the mens rea required for that offence.

ANDREW ASHWORTH, “IGNORANCE
OF THE CRIMINAL LAW, AND DUTIES
TO AVOID IT” (2011) 74 M.L.R. 1, 24–
26
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“The aim of this article is to offer a critique of the common law
doctrine on ignorance of the criminal law, with a view to moving
discussions away from narrow (and unpersuasive) consequentialist



arguments and opening up some wider issues of justice and political
obligation. Three points have particular significance.

First, the common law doctrine that ignorance of the criminal law is no
excuse has been shown to have insecure foundations. To exclude any
defence based on ignorance of the criminal law is manifestly unfair,
given the diverse, often technical, and changing content of the criminal
law. To require actual knowledge of particular conduct’s criminality
would be to go too far in the other direction, since it is right to expect
citizens to make reasonable efforts to find out the criminal law (so long
as the State recognises its obligations too). It was argued that a defence
of excusable or reasonable ignorance of the law would achieve the best
alignment with fairness, bearing in mind the censure inherent in
criminal conviction

Secondly, the State’s duty of security requires not just the creation of
laws to protect us from significant wrongs and harms, but also
recognition of the State’s obligations in relation to the accessibility of
the criminal law and communication of its ambit to adults and to
children. If the State takes proper steps to inform its citizens about the
criminal law, the incidence of ignorance of the criminal law should
decline, there would be fewer unfair convictions, and there might
possibly be fewer crimes. The State’s primary interest should be in
ensuring maximum law-abidance without having to bring prosecutions,
and this is in the interests of potential victims too. This obligation also
flows from the State’s duty of justice, respecting the right of
individuals not to be convicted of offences of which it was not
reasonable to expect them to have knowledge.

Thirdly, the State’s duties of security and justice are particularly
engaged in relation to omissions. Offences of omission are unusual in
English criminal law, and are known to be so, and therefore the State
must make a particular effort to draw any such offence to people’s
attention …

These three points should lead the government, the Law Commission
and the judiciary to re-appraise their approaches. The common law
ignorance-of-law doctrine is theoretically and practically unsustainable.
The criminal law, and particularly new crimes and extensions to
existing crimes, must be properly communicated to the public. So
much for the critical dimension of this article. Much more problematic
is the task of devising a fair and workable response to excusable



ignorance of the criminal law. Three particular difficulties may be
mentioned in conclusion.

First, a defence of reasonable ignorance of the criminal law can only
operate if there is a serviceable distinction between ignorance and
mistakes of fact and ignorance and mistakes of law …

Secondly, there are still people who find a nagging attraction in the
malum in se concept. The argument above was that there are very few
mala in se, because in a culturally diverse country there is a range of
different views about right and wrong. That argument is strong in
relation to sexual offences, where the boundaries may change in a
generation or from one country to another nearby, but it may be much
weaker for possession of some types of firearm. Moreover, when
members of a household (indeed, a family) stand by and fail to
intervene as another family member repeatedly beats his wife, are we
not all drawn to the argument that they must have known that it was
wrong not to intervene? The answer offered here is that there is a
significant distinction between knowing something is wrong and
knowing that it is a (serious) criminal offence; and that this distinction
is supported by English law’s general and known reluctance to
recognise positive duties to intervene. Our sympathies may sometimes
point in a different direction, but the malum in se argument is too
uncertain and too unruly to be relied upon in circumstances where there
is excusable or reasonable ignorance of the criminal law. More difficult
to accommodate is the probability that many defendants may either
suspect that their conduct is close to the borderline of crime or have a
kind of partial ignorance, in the sense that they know there are
prohibitions on firearms but do not know or are mistaken as to the
details. Those cases have been treated here as falling within the ambit
of reasonable ignorance, but some would prefer a narrower defence
that does not extend to those who suspect that their conduct may be
unlawful.

Thirdly, at two crucial stages—in developing the argument for a
defence of reasonable or excusable ignorance of the criminal law, and
in discussing the State’s duty of justice—particular emphasis has been
laid on the values of the rule of law and the principle of legality. The
criminal law must be certain, prospective and accessible in order to
guide people’s behaviour. Yet liberal criminal lawyers must note the
tension that this creates … The compromises are evident in the
arguments … in favour of an individual’s duty to take reasonable steps



to discover the law; in favour of legal specification of duty-situations
…; in favour of the State’s duty to make the criminal law reasonably
accessible, and to take reasonable steps to communicate it to adults
and children, and so forth.”
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Ashworth points to the Sexual Offences Act 2003 as an example
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Chapter 3

Strict Liability and
Corporate
Culpability

I. Strict Liability

A. INTRODUCTION
3–001

Under the general principles considered in Ch.2, a finding of
culpability or blameworthiness is necessary for the imposition of
criminal liability. While this proposition is true for most serious
criminal offences, there are nevertheless many offences for
which no culpability need be established.1 These are called
crimes of strict liability. Liability is “strict” because the
prosecution is relieved of the necessity of proving mens rea in
relation to one or more of the elements of the actus reus.2 In the
first “modern” case of strict liability,3 for example, the defendant
was accused of selling adulterated milk. It was sufficient to
prove that the milk was adulterated and that he was selling it; his
mistake that he had thought the milk was pure was irrelevant.
Similarly, in the much later case of Alphacell v Woodward4

liability was established under the Rivers (Prevention of
Pollution) Act 1951 s.2(1)(a) by the defendants causing polluted
water to enter a river. The fact that they had not known that the
pollution was taking place and that they had mistakenly thought
that their filtering system was operating efficiently did not
exonerate them. A majority of strict liability crimes exist within
schemes of regulation where the main emphasis is on the
maintenance of standards such as safety. Regulatory schemes
making extensive use of strict liability cover areas such as food,



consumer protection, the environment, agriculture, the
countryside, construction and fire. In these areas, the main
concern is to ensure compliance with the law and administrative
remedies such as improvement notices are extensively used.
However, as a last resort, a criminal prosecution can be brought.
These offences are known as “regulatory offences”. While much
of the literature and debate in this area has revolved around these
regulatory offences, it must be emphasised that there are
countless other strict liability offences that do not exist within
regulatory schemes.

B. THE LAW
3–002

How are the courts to determine whether an offence is one of
strict liability? At first sight, the issue resolves itself into a
problem of statutory interpretation. When the legislature has
done its job efficiently, there is no difficulty. It may indicate, by
the inclusion of terms such as “knowingly” or “recklessly” that
the offence being created is one requiring mens rea. It may,
alternatively, make it clear that an offence of strict liability is
being created.5

All too often, however, legislation is enacted with no indication
as to whether the offence is one requiring proof of mens rea. In
such cases, it is for the courts to determine whether the offence
is one of strict liability. The mere absence of mens rea terms is
by no means indicative that no culpability is required. On the
contrary, there is an “established common law presumption that
a mental element, traditionally labelled mens rea, is an essential
ingredient unless Parliament has indicated a contrary intention
either expressly or by necessary implication”.6

1. The presumption of mens rea

SWEET V PARSLEY [1970] A.C. 132
(HOUSE OF LORDS):

3–003



The defendant, a teacher, let rooms to students in a farmhouse in which
she did not reside although she occasionally stayed overnight in the one
room retained for her use. She exercised no control over the students
beyond collecting rent from them and occasionally shouting at them to
be quiet if on her visits there was excessive noise late at night.

She was convicted of being concerned in the management of premises
which were used for the purpose of smoking cannabis contrary to the
Dangerous Drugs Act 1965 s.5(b), when such substances were found
during a police search. The Divisional Court upheld her conviction on
the basis that she was not only in a position of being able to choose her
tenants but could have made it a term of the leting that the smoking of
cannabis was prohibited.7 She appealed to the House of Lords.

LORD REID:

“How has it come about that the Divisional Court has felt bound to
reach such an obviously unjust result? It has in effect held that it was
carrying out the will of Parliament because Parliament has chosen to
make this an absolute offence. And, of course, if Parliament has so
chosen the courts must carry out its will, and they cannot be blamed for
any unjust consequences. But has Parliament so chosen? Our first duty
is to consider the words of the Act: if they show a clear intention to
create an absolute offence that is an end of the matter. But such cases
are very rare. Sometimes the words of the section which creates a
particular offence make it clear that mens rea is required in one form or
another. Such cases are quite frequent. But in a very large number of
cases there is no clear indication either way. In such cases there has for
centuries been a presumption that Parliament did not intend to make
criminals of persons who were in no way blameworthy in what they
did. That means that whenever a section is silent as to mens rea there is
a presumption that, in order to give effect to the will of Parliament, we
must read in words appropriate to require mens rea.

In the absence of a clear indication in the Act that an offence is
intended to be an absolute offence, it is necessary to go outside the Act
and examine all relevant circumstances in order to establish that this
must have been the intention of Parliament. I say ‘must have been’
because it is a universal principle that if a penal provision is reasonably
capable of two interpretations, that interpretation which is most
favourable to the accused must be adopted.”



LORD PEARCE:

“My Lords, the prosecution contend that any person who is concerned
in the management of premises where cannabis is in fact smoked even
once, is liable, though he had no knowledge and no guilty mind. This
is, they argue, a practical act intended to prevent a practical evil. Only
by convicting some innocents along with the guilty can sufficient
pressure be put upon those who make their living by being concerned
in the management of premises. Only thus can they be made alert to
prevent cannabis being smoked there. And if the prosecution have to
prove knowledge or mens rea, many prosecutions will fail and many of
the guilty will escape. I find that argument wholly unacceptable.

The notion that some guilty mind is a constituent part of crime and
punishment goes back far beyond our common law. And at common
law mens rea is a necessary element in a crime. Since the Industrial
Revolution the increasing complexity of life called into being new
duties and crimes which took no account of intent. Those who
undertake various industrial and other activities, especially where these
affect the life and health of the citizen, may find themselves liable to
statutory punishment regardless of knowledge or intent, both in respect
of their own acts or neglect and those of their servants. But one must
remember that normally mens rea is still an ingredient of any offence.
Before the court will dispense with the necessity for mens rea it has to
be satisfied that Parliament so intended. The mere absence of the word
‘knowingly’ is not enough. But the nature of the crime, the
punishment, the absence of social obloquy, the particular mischief and
the field of activity in which it occurs, and the wording of the particular
section and its context, may show that Parliament intended that the act
should be prevented by punishment regardless of intent or knowledge.”

Appeal allowed

The strength of this presumption of mens rea has more recently
been strongly affirmed.

B (A MINOR) V DPP [2000] 2 A.C. 428
(HOUSE OF LORDS):

3–004

The defendant, a 15-year-old boy, invited a 13-year-old girl to perform



oral sex on him on a bus. He was charged with the offence of inciting a
girl under the age of 14 to commit an act of gross indecency, contrary
to the Indecency with Children Act 1960 s.1(1). He honestly believed
she was over 14 years of age.

LORD NICHOLLS OF BIRKENHEAD:

“The starting point for a court is the established common law
presumption that a mental element, traditionally labelled mens rea, is
an essential ingredient unless Parliament has indicated a contrary
intention either expressly or by necessary implication …

In section 1(1) of the Indecency with Children Act 1960 Parliament has
not expressly negatived the need for a mental element in respect of the
age element of the offence. The question, therefore, is whether,
although not expressly negatived, the need for a mental element is
negatived by necessary implication. ‘Necessary implication’ connotes
an implication which is compellingly clear. Such an implication may
be found in the language used, the nature of the offence, the mischief
sought to be prevented and any other circumstances which may assist
in determining what intention is properly to be attributed to Parliament
when creating the offence.

I venture to think that, leaving aside the statutory context of section 1,
there is no great difficulty in this case. The section created an entirely
new criminal offence, in simple unadorned language. The offence so
created is a serious offence. The more serious the offence, the greater is
the weight to be attached to the presumption, because the more severe
is the punishment and the graver the stigma which accompany a
conviction. Under section 1 conviction originally attracted a
punishment of up to two years’ imprisonment. This has since been
increased to a maximum of ten years’ imprisonment. The notificaton
requirements under Part I of the Sex Offenders Act 1997 now apply, no
matter what the age of the offender: see Schedule 1, paragraph 1(1) (b).
Further, in addition to being a serious offence, the offence is drawn
broadly (‘an act of gross indecency’). It can embrace conduct ranging
from predatory approaches by a much older paedophile to consensual
sexual experimentation between precocious teenagers of whom the
offender may be the younger of the two. The conduct may be depraved
by any acceptable standard, or it may be relatively innocuous
behaviour in private between two young people. These factors
reinforce, rather than negative, the application of the presumption in



this case.

Similarly, it is far from clear that strict liability regarding the age
ingredient of the offence would further the purpose of section 1 more
effectively than would be the case if a mental element were read into
this ingredient. There is no general agreement that strict liability is
necessary to the enforcement of the law protecting children in sexual
matters.”

LORD HUTTON:

“It would be reasonable to infer that it was the intention of Parliament
that liability under section 1(1) of the Act of 1960 should be strict so
that an honest belief as to the age of the child would not be a defence.
But the test is not whether it is a reasonable implication that the statute
rules out mens rea as a constituent part of the crime—the test is
whether it is a necessary implication. Applying this test, I am of the
opinion that there are considerations which point to the conclusion that
it is not a necessary implication.”

Appeal allowed

3–005

This approach was reaffirmed by the House of Lords in R. v K8

where it was held that the offence of indecent assault on a girl
under the age of 16, contrary to the Sexual Offences Act 1956
s.14(1) was an offence requiring mens rea and so the defendant,
believing the girl to be aged 16 or over, could not be liable. Lord
Steyn emphasised the point made by Lord Nicholls in B (A
Minor) v DPP that the presumption of mens rea can only be
displaced by “necessary implication which is compellingly
clear”.

In these cases where the presumption is applied, it is necessary
for the courts to specify the precise form of mens rea that is
being implied. This is generally taken to mean intention or
subjective recklessness or knowledge or belief.9 Negligence has
not traditionally been regarded as sufficiently blameworthy for
this purpose. Perhaps, despite the strength of the presumption
emphasised in the above cases, it is this “all or nothing”
approach (full subjective mens rea or strict liability) that has
resulted in the presumption being displaced so often. If the



courts had been prepared to utilise negligence as an appropriate
fault requirement here, the presumption might have been applied
in a wider range of situations. The recent case of Taylor10 does,
however, hint at a potential shift in approach. In relation to the
offence of aggravated vehicle taking under the Theft Act 1968
s.12A, which had previously, in the case of Marsh,11 been
interpreted as requiring no fault element, the Supreme Court
followed the approach it had taken in Hughes12 in requiring that
some fault in D’s driving must be found before D could be
punished for the fatal outcome of such driving. Despite showing
that the Supreme Court is in fact prepared to utilise some degree
of negligence as an appropriate fault element instead of
displacing the presumption in favour of mens rea, this does not
necessarily indicate a general change in approach. It is more
likely to have been prompted by the particular constructive
offence under examination. Indeed, the court appears to have
conflated two separate issues here: whether D had caused V’s
death and whether the offence was one of strict liability or not.

2. Displacing the presumption

GAMMON LTD V ATTORNEY-
GENERAL OF HONG KONG [1985] 1
A.C. 1 (PRIVY COUNCIL):
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LORD SCARMAN:

In their Lordships’ opinion, the law may be stated in the following
propositions: (1) there is a presumption of law that mens rea is required
before a person can be held guilty of a criminal offence; (2) the
presumption is particularly strong where the offence is ‘truly criminal’
in character; (3) the presumption applies to statutory offences, and can
be displaced only if this is clearly or by necessary implication the
effect of the statute; (4) the only situation in which the presumption can
be displaced is where the statute is concerned with an issue of social
concern, and public safety is such an issue; (5) even where a statute is
concerned with such an issue, the presumption of mens rea stands
unless it can also be shown that the creation of strict liability will be



effective to promote the objects of the statute by encouraging greater
vigilance to prevent the commission of the prohibited act.”

3–007

The presumption in favour of mens rea can be overridden.
Guiding criteria have gradually emerged as to when this is
appropriate. These criteria, encapsulated in the “Gammon
principles” above are now regularly applied as the appropriate
test to determine whether an offence is one of strict liability.13

(i) Type of offence
3–008

Strict liability is more likely to be imposed in relation to
offences that:

•  pertain to matters of social regulation and public welfare such
as health and safety or road traffic;

•  are regarded generally as only “quasi-criminal”: that is, there
is little or no stigma attached to their violation; and

•  carry a light punishment, typically a fine.

STAPLES V UNITED STATES 511 US
600 (1994) (SUPREME COURT OF THE
UNITED STATES):

3–009

STEVENS J:

“‘Public welfare’ offenses share certain characteristics: (1) they
regulate ‘dangerous or deleterious devices or products or obnoxious
waste matterials’; (2) they ‘heighten the duties of those in control of
particular industries, trades, properties or activities that affect public
health, safety or welfare’; public welfare statutes render criminal ‘a
type of conduct that a reasonable person should know is subject to
stringent public regulation and may seriously threaten the
community’s health or safety. The purposes of this legislation thus
touch phases of the lives and health of people which, in the



circumstances of modern industrialism, are largely beyond self-
protection’. [A]n overriding public interest in health or safety may
outweigh that risk [of injustice] when a person is dealing with
products that are sufficiently dangerous or deleterious to make it
reasonable to presume that he either knows, or should know,
whether those products conform to special regulatory requirements14

[citations omitted]”.

LIM CHIN AIK V THE QUEEN [1963]
A.C. 160 (PRIVY COUNCIL):
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(For facts see below, para.3–019)

LORD EVERSHED:

“Where the subject matter of the statute is the regulation for the
public welfare of a particular activity—statutes regulating the sale of
food and drink are to be found among the earliest examples—it can
be and frequently has been inferred that the legislature intended that
such activities should be carried out under conditions of strict
liability. The presumption is that the statute or statutory instrument
can be effectively enforced only if those in charge of the relevant
activities are made responsible for seeing that they are complied
with. When such a presumption is to be inferred, it displaces the
ordinary presumption of mens rea. Thus sellers of meat may be
made responsible for seeing that meat is fit for human consumption
and it is no answer for them to say that they were not aware that it
was polluted. If that were a satisfactory answer, then the distribution
of bad meat (and its far-reaching consequences) would not be
effectively prevented.”

3–011

It is, however, not always clear what a “public welfare” offence
is. “The connection between ‘public welfare’/‘quasi’ crime and
strict liability is self-fulfilling at both a legislative and an
interpretive level.”15 An offence can be held to be one of strict
liability because it is only “quasi-criminal” and then because it is
an offence of strict liability it can be labelled a “public welfare



offence”.

MUHAMAD V R. [2003] 2 W.L.R. 1050
(COURT OF APPEAL, CRIMINAL
DIVISION):

3–012

The appellant was convicted of matterially contributing to the extent of
his insolvency by gambling contrary to the Insolvency Act 1986
s.362(1)(a) and appealed.

DYSON LJ:

“It is not clear to us whether an offence under section 362(1) (a) would
have been classified by Lord Reid as ‘quasi-criminal’, or ‘truly
criminal’. A maximum penalty of two years’ imprisonment is by no
means insignificant, although it is towards the lower end of the scale of
maximum custodial sentences. On the other hand, it is open to doubt
whether, at any rate in 2002, such an offence would be regarded as
‘truly criminal’ …

The question whether the presumption of law that mens rea is required
applies, and, if so, whether it has been displaced can be approached in
two ways. One approach is to ask whether the act is truly criminal, on
the basis that, if it is not, then the presumption does not apply at all.
The other approach is to recognise that any offence in respect of which
a person may be punished in a criminal court is, prima facie,
sufficiently ‘criminal’ for the presumption to apply. But the more
serious the offence, the greater the weight to be attached to the
presumption, and conversely, the less serious the offence, the less
weight to be attached. It is now clear that it is this latter approach
which, according to our domestic law, must be applied.

The starting point, therefore, is to determine how serious an offence is
created by section 362(1) (a), and accordingly how much weight, if
any, should be attached to the presumption. Some weight must
undoubtedly be given to the presumption, but in our judgment it can be
readily displaced. As we have said, the maximum sentence indicates
that Parliament considered this to be an offence of some significance,
but not one of the utmost seriousness. This is not surprising. We do not
believe that great stigma attaches to a conviction of this offence. In our



view, this is not, and never has been, a particularly serious offence …

First, the 1986 Act created a clear and coherent regime. The majority of
the offences include an express requirement of a mental element. This
is achieved either in the section which creates the offence (for example,
section 356(2)); or by reference to section 352 (which contains a
reverse onus of proof provision). Only a few, of which section 362(1)
(a) is one, do not specify a mental element. In our judgment, this is a
clear pointer to Parliament’s intention in relation to section 362(1) (a)
…

Further support for the displacement of the presumption in relation to
section 362(1) (a) emerges when a comparison is made of the
maximum sentences provided for by the various offences created in
Chapter VI of the 1986 Act. The offences where no mental element is
specified, for the most part, attract considerably lower maximum
sentences than those where a mental element is specified …

The next point relied on by [the prosecution] is the fact that gambling
which harms a gambler’s creditors is a matter of social concern. That is
obviously right. It follows that this is a case where the fourth and fifth
of Lord Scarman’s propositions [in Gammon] are engaged. So too they
were in Harrow LBC v Shah [1999] 2 Cr.App.R. 457. In that case, the
Divisional Court had to decide whether the offence of selling National
Lottery tickets to a person under the age of 16 was an offence of strict
liability. The court decided that it was. In giving the leading judgment,
Mitchell J said that the legislat on dealt with an issue of social concern,
and that it was an excellent example of the sort of legislation
contemplated by Lord Scarman’s fifth proposition. He said: ‘That strict
liability attaches to this offence will unquestionably encourage greater
vigilance in preventing the commission of the prohibited act’ …

It is self-evident that section 362(1) (a) is aimed at an issue of social
concern. [A]n offence of strict liability may have a more chilling effect
on gambling that may matterially contribute to insolvency than an
offence which requires a mental element. We are satisfied that strict
liability will encourage greater vigilance to prevent gambling which
will or may matterially contribute to insolvency …

We conclude, therefore, that the offence created by section 362(1) (a)
of the 1986 Act is one of strict liability.”

Appeal dismissed
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The approach towards offence seriousness expressed in the
above cases is by no means universally applied. There are
glaring examples of cases where strict liability has been imposed
where the crime has the stamp of traditional criminality. For
example, in Warner16 it was held that the serious crime of
possession of dangerous drugs contrary to the Drugs (Prevention
of Misuse) Act 1964 s.1 involved strict liability. Similarly, in
Land,17 it was held that the offence of possessing an indecent
photograph of a child contrary to the Protection of Children Act
1978 s.1(1)(c) was one of strict liability. In Barnfather it was
held that the strict liability offence committed by a parent whose
child failed regularly to attend at school involved:

“a real stigma (being) attached … It suggests either an indifference to
one’s children, or  incompetence at parenting, which in the case of the
blameless parent will be unwarranted.”18

As seen in Muhamad, it is often stated that the level of
punishment attached to a crime is important in assessing whether
the offence is one of strict liability. In the US, the Model Penal
Code proposes that the possibility of imprisonment should
conclusively indicate that the offence is not one of strict
liability.19

However, this is again only a guiding principle. In Jackson,20 it
was held that strict liability was not precluded merely because
the offence imposed the sanction of imprisonment. In many
cases, offences carrying reasonably severe penalties have been
held to be crimes of strict liability. In Hussain,21 the defendant
was convicted of unlawful possession of a firearm contrary to
the Firearms Act 1968 s.1 even though he believed it was a toy
used by his son. Despite the fact that this offence carried a
maximum penalty of three years’ imprisonment, it was held to
be one of strict liability.

GAMMON LTD V ATTORNEY-
GENERAL OF HONG KONG [1985] 1
A.C. 1 (PRIVY COUNCIL):
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The appellants were charged under Hong Kong Building Ordinances
with deviating in a matterial way from work shown on an approved
plan. It had to be determined whether they had to know that their
deviation was matterial or whether liability was strict in relation to that
element of the offence, the maximum penalty for which was a fine of
$250,000 and imprisonment for three years.

LORD SCARMAN:

“The severity of the penalties is a more formidable point. But it has to
be considered in the light of the Ordinance read as a whole … [T]here
is nothing inconsistent with the purpose of the Ordinance in imposing
severe penalties for offences of strict liability. The legislature could
reasonably have intended severity to be a significant deterrent, bearing
in mind the risks to public safety arising from some contraventions of
the Ordinance … It must be crucially important that those who
participate in or bear responsibility for the carrying out of works in a
manner which complies with the requirements of the Ordinance should
know that severe penalties await them in the event of any contravention
or non-compliance with the Ordinance.”

Appeal dismissed

3–015

One of the most serious offences created by the Sexual Offences
Act 2003 is that of the crime of rape of a child under 13 (which
carries a maximum penalty of life imprisonment). Yet this is an
offence of strict liability: it is irrelevant that the defendant
believes the child is over 13.22 Whether strict liability for an
offence as serious as this can be justified is a matter to which we
shall return.

(ii) Statutory context
3–016

It has been repeatedly stated by the House of Lords that the
presumption of mens rea can only be displaced if this is clearly
or by necessary implication the effect of the statute. As the
wording of the statute usually leaves the matter open, what is



important is the statutory context of the provision in question.

PHARMACEUTICAL SOCIETY OF
GREAT BRITAIN V STORKWAIN LTD
(1986) 83 CR. APP. R. 359 (HOUSE OF
LORDS):

3–017

The appellants, retail chemists, supplied prescription-only drugs in
accordance with a forged prescription. They were charged with an
offence contrary to the Medicines Act 1968 s.58(2)(a) which provides
that:

“no person shall sell by retail, or supply in circumstances
corresponding to retail sale, a medical product of a description, or
falling within a class, specified in an order under this section except in
accordance with a prescription by an appropriate practitioner.”

It had to be determined whether this was an offence of strict liability.

LORD GOFF OF CHIEVELEY:

“It is, in my opinion, clear from the Act of 1968 that Parliament must
have intended that the presumption of mens rea should be inapplicable
to s.58(2) (a). First of all, it appears from the Act of 1968 that, where
Parliament wished to recognize that mens rea should be an ingredient
of an offence created by the Act, it has expressly so provided. Thus,
taking first of all offences created under provisions of Part II of the Act
of 1968, express requirements of mens rea are to be found in both
s.45(2) and in s.46(1), (2) and (3) of the Act. More particularly, in
relation to offences created in Part III and Parts V and VI of the Act of
1968, section 121 makes detailed provision for a requirement of mens
rea in respect of certain specified sections of the Act, including ss.63 to
65 (which are contained in Part III), but significantly not s.58 … It is
very difficult to avoid the conclusion that, by omitting s.58 from those
sections to which s.121 is expressly made applicable, Parliament
intended that there should be no implication of a requirement of mens
rea in s.58(2) (a).”23

3–018



If several sections of a statute allow due diligence defences (see
below) but the provision under consideration omits such a
defence, it will be easier to infer strict liability.24

(iii) Effectiveness in promoting the
objectives of the statute

LIM CHIN AIK V THE QUEEN [1963]
A.C. 160 (PRIVY COUNCIL):

3–019

The defendant was convicted of contravening an immigration
ordinance by remaining in Singapore after he had been declared a
prohibited immigrant. There was no evidence that the prohibition order
had been brought to his attention or that any effort had been made to do
so. He appealed.

LORD EVERSHED:

“But it is not enough in their Lordships’ opinion merely to label the
statute as one dealing with a grave social evil and from that to infer that
strict liability was intended. It is pertinent also to inquire whether
putting the defendant under strict liability will assist in the enforcement
of the regulations. That means there must be something he can do,
directly or indirectly, by supervision or inspection, by improvement of
his business methods or by exhorting those whom he may be expected
to influence or control, which will promote the observance of the
regulations. Unless this is so, there is no reason in penalising him, and
it cannot be inferred that the legislature imposed strict liability merely
in order to find a luckless victim. Their Lordships prefer [this] to the
alternative view that strict liability follows simply from the nature of
the subject matter and that persons whose conduct is beyond any sort
of criticism can be dealt with by the imposition of a nominal penalty.25

Where it can be shown that the imposition of strict liability would
result in the prosecution and conviction of a class of persons whose
conduct could not in any way affect the observance of the law, their
Lordships consider that, even where the statute is dealing with a grave
social evil, strict liability is not likely to be intended. The
subjectmatter, the control of immigration, is not one in which the



presumption of strict liability has generally been made. Nevertheless, if
the courts of Singapore were of the view that unrestricted immigration
is a social evil which it is the object of the Ordinance to control most
rigorously, their Lordships would hesitate to disagree. That is a matter
peculiarly within the cognisance of the local courts. But [counsel for
the respondent] was unable to point to anything that the appellant could
possibly have done so as to ensure that he complied with the
regulations. It was not, for example, suggested that it would be
practicable for him to make continuous inquiry to see whether an order
had been made against him. Clearly one of the objects of the Ordinance
is the expulsion of prohibited persons from Singapore, but there is
nothing that a man can do about it if, before the commission of the
offence, there is no practical or sensible way in which he can ascertain
whether he is a prohibited person or not.”

Appeal allowed

MATUDI V THE CROWN [2003] EWCA
CRIM 697 (COURT OF APPEAL,
CRIMINAL DIVISION):

3–020

The defendant was convicted of importing animal products (meat from
Africa) contrary to of the Products of Animal Origin (Import and
Export) Regulations 1996 regs 21 and 37.26 The defendant received a
consignment which he believed contained leaves and herbs; he had no
idea that it contained any meat. He appealed on the ground that the
offence ought to require mens rea.

SCOTT BAKER LJ:

“[Counsel for the defendant] argued that if Regulation 21 is interpreted
as an absolute offence the importer is in an impossible position; he
cannot control what the consignor puts into the consignment … In our
judgment an importer will emphasise to his supplier that the contents of
the consignment must correspond with the information on the
accompanying documents. Also, it is up to importers to ensure that
their consignments come from a reliable source. In our view it is too
simplistic for the appellant to say there is nothing he could have done
about it. Strict liability imposes a clear black and white obligation on



importers. It is up to them to ensure that they contract with consignors
that they can trust who do not take risks on lax procedures …

[The issue] is whether strict liability will be effective to promote the
objects of the legislation. There will obviously be a temptation with
some importers to by-pass the notice provisions and thus save the delay
and expense involved in the consignment being diverted to a border
inspection post. It seems to us that strict liability is inevitably going to
make the regulation more effective …

[T]he mischief sought to be prevented … is likely to be better achieved
if the offence is one of strict liability.”

Appeal dismissed

3. Defences to strict liability

(i) General defences
3–021

A crime of strict liability is one where mens rea is not required
in relation to one or more elements of the actus reus. Liability is
thus strict and not absolute, although courts often misleadingly
use this latter term. The importance of this point is only fully
realised when one comes to consider what, if any, defences are
available to a defendant charged with a strict liability offence. If
the offence were “absolute” then no defences would save the
defendant from the consequences of his actions. But, given that
this is not the case, one has to consider whether the defendant
may plead, for example, duress or self-defence or even
automatism in answer to a charge. What would be the position if
a dangerous dog was properly secured inside premises but let
loose by a burglar? Prima facie the owner of the dog would be
liable under the Dangerous Dogs Act 1991 s.3(1) as this is a
strict liability offence. However, in Robinson-Pierre it was held
that the owner’s conviction could not be upheld where the dog
was released by a deliberate act of a third party (in this case
police officers deliberately entering the property in execution of
a search warrant) and the jury had not been given the
opportunity to consider whether the owner had contributed to the
events by his voluntary act or omission.27



One approach would be to make the availability of a defence
depend upon the nature of the defence being raised. As we shall
see, it is possible to distinguish between defences that are
justificatory in nature (resulting in a determination that there was
no wrongful act at all) and those that are excusatory (relieving
the defendant from blame whilst acknowledging the
wrongfulness of the conduct). In relation to strict liability
offences, it would be logical to allow the defendant to plead
defences that are justifications for conduct (such as self-defence)
but to deny defences that are excuses (because the defendant is
really claiming  absence of blame, which is not in any event
required). If this argument were adopted, the excusatory
defences of insanity, infancy, intoxication, duress and
automatism would be denied to the defendant. An approach
consistent with this view was adopted in DPP v Harper28 where
it was held that insanity could only be a defence to crimes
requiring mens rea and, accordingly, was not a defence to the
strict liability offence of driving with excess alcohol.

The above argument, however, presupposes that the distinction
between justificatory and excusatory defences is clear which, as
will be seen, is not always the case. Further, if the underlying
rationale of strict liability is the promotion of higher standards of
care, this seems unlikely to be served by the punishment of, say,
infants, the insane or others whose actions were involuntary. In
Hill v Baxter,29 automatism was successfully pleaded to a charge
of dangerous driving. If non-insane automatism can be a defence
here, so too should insane automatism. After all, the essence of
an automatism defence is a denial of the “voluntary act”
requirement, which is an essential element of the actus reus, and
not merely a denial of mens rea. Going even further, in Martin30

it was held that duress of circumstances (classically regarded as
an excuse) was a defence to the strict liability offence of driving
while disqualified.31 As we shall see, whether strict liability
offences are ever justifiable is a controversial matter.
Recognising that all established defences are available to such
offences would go a long way towards “sweetening the bitter
pill” of their (perhaps necessary) existence.

(ii) Due diligence defences
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In addition to any general defences that may be available, there
is the growing possibility that the offence may contain within it a
specific defence. This will be based upon showing an absence of
fault; these are often called “due diligence” defences. An
example of such a defence is to be found in the Food Safety Act
1990. This Act creates a number of offences relating to the
preparation and sale of food such as rendering food injurious to
health and not complying with food safety requirements and
selling food which is not of the nature or substance or quality
demanded. Section 21(1) creates a due diligence defence:

“[I]t shall be a defence for the person charged to prove that he took all
reasonable precautions and exercised all due diligence to avoid the
commission of the offence by himself or by a person under his
control.”

A research study into 41 Statutory Instruments concerning food
found that 34 of them included due diligence defences.32 This
same research revealed extensive use of due diligence defences
in the other main areas of regulatory crime: environmental
health, trading and consumer laws and construction.

DEBORAH L. PARRY, “JUDICIAL
APPROACHES TO DUE DILIGENCE”
[1995] CRIM. L.R. 695, 701–702:
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“[The author examined a series of cases dealing with the due diligence
defence provided by section 39 of the Consumer Protection Act 1987
and concluded that while a flexible attitude was apparent in pricing
cases, a very demanding standard was required for safety-related
offences.]

[W]hilst at the trial a due diligence defence may succeed in a safety-
related matter, in none of the appeal cases has it been established …
[This causes] concern as strict liability offences may be appearing more
like absolute offences …



If … it is felt by businesses that no one can ever ‘win’, there is a risk of
the offences being viewed as unavoidable and of removing any stigma
from convictions if it is known that even ‘careful’ defendants are
convicted. It could certainly encourage many to opt for a plea of guilty
plus mitigation, rather than expend time and money on establishing a
defence.”

Placing the burden on the defendant to establish due diligence
does, however, present problems. In Woolmington v DPP,33 the
House of Lords declared that it was for the prosecution to
establish the guilt of the defendant. It was not the responsibility
of the defendant to establish their innocence. The European
Convention on Human Rights art.6(2) provides that “everyone
charged with a criminal offence shall be presumed innocent until
proven guilty according to law”. This raises the issue of whether
due diligence defences are compatible with art.6(2).

Broadly speaking, the courts have tackled this issue in the
following manner. If a provision imposes a legal burden of proof
on a defendant (where they are required to prove on a balance of
probabilities that, in this context, they have exercised due
diligence or reasonable care), it will be incompatible with the
presumption of innocence unless the provision is serving a
legitimate aim and is a proportionate and justifiable response.
For example, in Matthews34 the defendant was charged with
possession of a knife contrary to the Criminal Justice Act 1988
s.139 and claimed a due diligence defence under s.139(4) that he
had good reason for having the article with him in a public place,
namely, that it was to cut lino. It was held that this reverse
burden of legal proof was not incompatible with art.6(2) because
it was a justifiable and proportionate response: the reason for
having a knife in a public place was something peculiarly within
the knowledge of the accused; the reverse onus provision struck
a fair balance between the interests of the community and the
individual and went:

“no further than is necessary to accomplish Parliament’s objective in
protecting the public from the menace posed by persons having bladed
articles in public places without good reason.”35
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However, if a reverse burden of proof is not regarded as a
reasonable and proportionate response, the court can “read
down” the provision as only placing an evidential burden on the
defence. An evidential burden merely requires the defendant to
raise sufficient evidence to show that the defence could apply
but the burden remains on the prosecution to establish beyond
reasonable doubt that the defence does not apply. For example,
in Lambert36 the defendant was charged with possession of a
controlled drug with intent to supply, contrary to the Misuse of
Drugs Act 1971 s.5(3) but raised the due diligence defence
available in s.28(2) and (3) that he did not know or suspect that
he was possessing controlled drugs. The House of Lords
declared, obiter, that placing a legal burden on the defendant
would be incompatible with art.6(2) as being a disproportionate
measure for such a serious offence. However, the majority stated
that s.28(2) and (3) should be “read down” so that only an
evidential burden was placed on the defendant and this would
not be incompatible with the presumption of innocence
established in art.6(2).37 Such a “reading down” will almost
always be possible38 but, if the provision cannot be “read down”,
then as a last resort under the Human Rights Act 1998 s.4 the
court should declare the reverse burden incompatible with
art.6(2).

The result of this approach is inevitable uncertainty. It is difficult
to see why “a strong public interest in bladed articles not being
carried in public” makes a due diligence defence a proportionate
response while a similar defence to possession of drugs is a
disproportionate response. We shall see in the next section that
since the coming into force of the Human Rights Act 1998 the
English courts have considered the status of some strict liability
offences and have held that they are not, per se, incompatible
with the European Convention. If such (admittedly lesser)
offences without due diligence defences represent a
proportionate response to a problem, it would be odd to hold that
affording a due diligence defence with a reverse burden of legal
proof (admittedly for more serious offences) could be
incompatible with the ECHR. We shall shortly examine the
many objections to offences of strict liability. As a response to



these problems, courts in some Commonwealth countries, such
as Canada, have declared that all strict liability offences should
presumptively be construed as incorporating due diligence
defences39 and the Law Commission of England and Wales has
also consulted on whether courts should be given a power to
apply a due diligence defence to any statutory offence not
requiring fault.40 It would be a sad irony if human rights
concerns, as expressed in Lambert, were to lead to a foreclosure
of this option.

4. Strict liability and the European
Convention on Human Rights
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As seen above, in certain circumstances strict liability offences
with reverse burdens of proof could be incompatible with
art.6(2) of the European Convention. There is, however, a
further argument that some strict liability offences could, in
dispensing with any fault element, contravene other articles of
the Convention. This approach has not been adopted by the
English courts.41

MUHAMAD V R. [2003] 2 W.L.R. 1050
(COURT OF APPEAL, CRIMINAL
DIVISION):
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The appellant was convicted of matterially contributing to the extent of
his insolvency by gambling, contrary to the Insolvency Act 1986
s.362(1)(a).

DYSON LJ:

“[It is argued that art.7] requires the criminal law to be sufficiently
accessible and precise to enable an individual to know in advance
whether his conduct is criminal. No gambler can necessarily know,
when he places his bet, whether he runs a real risk of prosecution if he
loses. The only way to avoid running this risk is not to gamble at all, or
to gamble for low stakes. Without mens rea the offence is



objectionably uncertain. Furthermore, a construction of strict liability is
neither necessary in a democratic society, nor proportional to any
legitimate aim …

[T]he narrow question that arises is whether the fact that the offence is
one of strict liability is disproportionate so as to render it in breach of
Article 7. We accept that a strict liability offence is easier to prove than
one requiring a mental element, and that, if section 362(1)(a) is
interpreted as creating an offence of strict liability, it may deter persons
from gambling who, if the offence required a mental element, might
not be so deterred. We do not consider that either of these
consequences indicates that it is disproportionate to hold that the
section creates an offence of strict liability. [I]f strict liability does have
a chilling effect on gambling, we are not convinced that the imposition
of strict liability is a disproportionate response to the need, in the
public interest, to deter persons from gambling in such a way as to
cause loss to their creditors.

We should add that, so far as concerns the ECHR, there is nothing
objectionable in principle with strict liability offences. In Salabiaku v
France 13 E.H.R.R. 379 at [27] the ECtHR said:

’27. As the Government and the Commission have pointed out, in
principle the Contracting States remain free to apply the criminal law
to an act where it is not carried out in the normal exercise of one of
the rights protected under the Convention and, accordingly, to define
the constituent elements of the resulting offence. In particular, and
again in principle, the Contracting States may, under certain
conditions, penalise a simple or objective fact as such, irrespective
of whether it results from criminal intent or from negligence.
Examples of such offences may be found in the laws of the
Contracting States.’

In our judgment, therefore, there is nothing in the ECHR and in
particular in Article 7 which requires us to reach a different conclusion
from that which we expressed earlier on the basis of an application of
domestic law principles. Upon its true construction, section 362(1)(a)
creates an offence of strict liability.” (Emphasis added)
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In Barnfather, it was held that these “certain conditions”
(emphasised in above extract) related to procedural matters (such



as reverse burdens of proof) and did not apply to the substantive
elements of an offence. It was held that art.6(2) (presumption of
innocence) does not impose any restrictions on the right of
Parliament to create strict liability offences.42 Lord Hope in R. v
G stated that these “certain conditions” were simply referring to
the fact that a strict liability offence could be incompatible with
other articles of the Convention.43 The ironic result (conceded in
Barnfather) is that:

“a state’s laws are subject to fuller review when they include a defence
which places a burden on the defence than they are when no defence at
all is conferred.”44

In R. v G it was held that the strict liability offence of rape of a
child under 13 contrary to the Sexual Offences Act 2003 s.5 was
not incompatible with art.6.2 (presumption of innocence) or with
art.8 (right to respect for privacy and family life) of the ECHR.

R. V G. [2009] 1 A.C. 92 (HOUSE OF
LORDS):
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The defendant, aged 15, had consensual sexual intercourse with a 12-
year-old girl. He believed she was 15. He was convicted of rape of a
child under 13 contrary to the Sexual Offences Act 2003 s.5 and
appealed.

LORD HOFFMANN:

“[3] … [T]he offence is one of strict liability and it is no defence that
the accused believed the other person to be 13 or over.

[4] Article 6(1) guarantees fair procedure but not that either the civil or
criminal law will have any particular substantive content … Likewise,
article 6(2) requires him to be presumed innocent of the offence but
does not say anything about what the mental or other elements of the
offence should be. In R v G [2003] 1 Cr App R 343, para 33 Dyson LJ
said:

‘The position is quite clear. So far as article 6 is concerned, the
fairness of the provisions of the substantive law of the contracting



states is not a matter for investgation. The content and interpretaton
of domestc substantve law is not engaged by artcle 6.’

[7] The other ground of appeal is that the conviction violated the
defendant’s right of privacy under article 8 …

[10] Prosecutorial policy and sentencing do not fall under artcle 8. If
the offence in question is a justifiable interference with private life, that
is an end of the matter. If the prosecution has been unduly heavy
handed, that may be unfair and unjust, but not an infringement of
human rights.”

BARONESS HALE:

“[54] In effect, therefore, the real complaint is that the defendant has
been convicted of an offence bearing the label ‘rape’. Parliament has
very recently decided that this is the correct label to apply to this
activity. In my view this does not engage the artcle 8 rights of the
defendant at all, but if it does, it is entirely justified. The concept of
private life ‘covers the physical and moral integrity of the person,
including his or her sexual life’: X and Y v The Netherlands 8 EHRR
235, para 22. This does not mean that every sexual relationship,
however brief or unsymmetrical, is worthy of respect, nor is every
sexual act which a person wishes to perform. It does mean that the
physical and moral integrity of the complainant, vulnerable by reason
of her age if nothing else, was worthy of respect.”

LORD MANCE:

“[70] In the final analysis, the core of the defendant’s objection to what
occurred lies in the stigma which he maintains he will sustain as a
result of the heading attached to section 5. If he had any complaint on
this score, it has to be, as I see it, on the basis that the use of the word
‘rape’ in that heading involves an unjustified stigma which will affect
his ‘right to establish and to develop relationships with other human
beings, especially in the emotional field for the development and
fulfilment of one’s own personality’. However, the concept of
‘statutory rape’ has long been familiar as a description of the previous
strict liability offence of unlawful sexual intercourse with a girl
existing under section 5 of the Sexual Offences Act 1956. The actual
ingredients of the offence are defined by the actual wording of the
section. The ingredients are strict, but their strictness reflects the



protective purpose of the section and the unreality or unreasonableness
of speaking of any properly informed consent in relation to sexual
intercourse with someone aged 12 or under …

[71] The criticism made is that the offence under section 5 should have
been framed so as to contain an exception for a belief (at least if
reasonably held) on the part of the defendant that the complainant was
13 or over, and/or possibly also for circumstances where the defendant
was himself under a certain age. But the offence under section 5 is
deliberately strict in its protective intention, and leaves such matters to
be taken account of in sentencing.”

Appeal dismissed45
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The one area where the ECHR can have an impact is in relation
to sentencing for strict liability offences. In International
Transport Roth GmbH46 it was stated that to be compatible with
art.6(1) there needed to be an investigation into the culpability of
defendants at the sentencing stage to ensure that a punitive
response is proportionate to the offending. In R. v G, the
defendant had been sentenced to a 12-month detention and
training order. The Court of Appeal reduced this to a conditional
discharge for 12 months. (He had already spent five months in
custody.) Baroness Hale and Lord Mance stated that this final
sentence was rational and proportional, impliedly suggesting that
the original sentence imposed might have been incompatible
with the Convention.

5. Are strict liability offences justifiable?
3–031

The Law Commission has stated:

“The criminal law should only be employed to deal with wrongdoers
who deserve the stigma associated with criminal conviction because
they have engaged in seriously reprehensible conduct. It should not be
used as the primary means of promoting regulatory objectives.”47

In the light of this strong statement of principle, possible



justifications for the imposition of strict liability require close
scrutiny, starting with the general purposes of punishment.

HERBERT L. PACKER, “MENS REA
AND THE SUPREME COURT” (1962)
SUP. CT. REV. 107, 109:
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“To punish conduct without reference to the actor’s state of mind is
both inefficacious and unjust. It is inefficacious because conduct
unaccompanied by an awareness of the factors making it criminal does
not mark the actor as one who needs to be subjected to punishment in
order to deter him or others from behaving similarly in the future, nor
does it single him out as a socially dangerous individual who needs to
be incapacitated or reformed. It is unjust because the actor is subjected
to the stigma of a criminal conviction without being morally
blameworthy.”

From this, two major questions emerge:

(i) Can strict liability be justified on utilitarian or instrumental
grounds?

(ii) Is strict liability a morally justifiable doctrine?

(i) The utilitarian and instrumental
arguments
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In favour of strict liability, it is claimed that the interests of the
public require that the highest possible standards of care be
exercised by people engaged in certain forms of conduct and that
“strict liability can reduce the risks of harm to private and public
interests”.48 Expressed in utilitarian terms, the greater good to be
achieved by occasionally convicting someone who may have
taken all reasonable care to abide by the law could not be
achieved to the same extent, if, for example, the defence of
reasonable mistake were available.



R. MACRORY, REGULATORY JUSTICE:
SANCTIONING IN A POST-HAMPTON
WORLD (2006), PARAS D4–D8:
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“D4 A core argument in favour of the use of strict liability offences is
that it improves deterrence … This is likely to be especially important
where the non-compliance involves technical and managerial
complexities of which only the regulated body, rather than the
regulator, has full knowledge.

D5 Prosecution of legitimate businesses should generally be a matter of
last resort after other sanctioning tools have failed or where the offence
is serious enough to warrant a prosecution in the first instance.
However, without the existence of criminal offences which are
reasonably easy to prove, the regulator’s power to advise and warn
regulated business would be seriously jeopardised: ‘Routine
enforcement is conducted against a background of the criminal law and
the implied threat of invocation …’

D6 Strict liability offences are also an important tool in securing
convictions of corporate entities …

D7 Strict liability for regulatory offences can also be justified on the
grounds that business operating in regulatory areas can be said to
implicitly accept the risk of criminal liability even where no intention
or recklessness is involved … Strict liability encourages companies not
just to do what they can reasonably be capable of, but to do everything
possible to comply. Further, it may be consistent with a public view
that regulatory breaches causing serious damage (such as a major
pollution incident, or death or serious injury in the workplace or
elsewhere) are truly criminal in their own right, whatever the state of
mind of the perpetrator.

D8 Finally, in practice, any perceived injustices from strict criminal
liability is tempered by the fact that ‘fault creeps back in during the
various stages of the enforcement process’. Prosecution bodies have
discretion whether or not to prosecute in a particular case, and are more
likely to prosecute where in their view there is some element of fault.
Courts have discretion in the sentence they impose, and lack of



intention or recklessness can be presented by the offender in
mitigaton.”

UNITED STATES V DOTTERWEICH, 320
US (1943) 277 AT 284–285 (SUPREME
COURT OF THE UNITED STATES):
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FRANKFURTER J:

“The Food and Drugs Act of 1906 was an exertion by Congress of its
power to keep impure and adulterated food and drugs out of the
channels of commerce … The purposes of this legislation thus touch
phases of the lives and health of people which, in the circumstances of
modern industrialism, are largely beyond self-protection … In the
interest of the larger good it puts the burden of acting at hazard upon a
person otherwise innocent but standing in responsible relation to a
public danger …

Hardship there doubtless may be under a statute which thus penalizes
the transaction though consciousness of wrongdoing be totally wanting.
Balancing relative hardships, Congress has preferred to place it upon
those who have at least the opportunity of informing themselves of the
existence of conditions imposed for the protection of consumers before
sharing in illicit commerce, rather than to throw the hazard on the
innocent public who are wholly helpless.”

A. KENNY, FREEWILL AND
RESPONSIBILITY (1978), P.93:
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“The application of strict liability can be justified in special cases:
particularly with regard to the conduct of a business. In such a case,
even a strict liability statute makes an appeal to the practical reasoning
of the citizens: in this case, when the decision is taken whether to enter
the business the strictness of the liability is a cost to be weighed. Strict
liability is most in place when it is brought to bear on corporations. In
such cases there may not be, in advance, any individual on whom an



obligation of care rests which would ground a charge of negligence for
the causing of the harm which the statute wishes to prevent: the effect
of the legislation may be to lead corporations to take the decision to
appoint a person with the task of finding out how to prevent the harm
in question.”
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Opponents of strict liability have argued that there is no evidence
that a higher standard of care results from the imposition of strict
liability. Those engaged in activities will only do what is
reasonable to prevent harm. Indeed, some have argued that strict
liability may operate as a disincentive to do even this. If
operators know that prosecution could flow whatever
precautions they take, they may be tempted to take none
whatsoever. In other words, the defendant may as well be
“hanged for a sheep as for a lamb”.49 Such an attitude scarcely
increases respect for the law. There may be further harmful
effects: the innocent may be made to feel insecure not only in
general psychological terms but to the extent that they may be
deterred from entering into socially beneficial enterprises
governed by strict liability.50

JAMES B. BRADY, “STRICT LIABILITY
OFFENCES: A JUSTIFICATION” (1972)
8 CRIM. L. BULLETIN 217, 224:
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“There are two replies to this argument. First, there is little evidence to
show that the effect of strict liability offences has been to make these
socially beneficial enterprises less attractive. The second, and more
important point is that a person who does not have the capacity to run
(for example) a dairy in such a manner as to prevent the adulteration of
milk is not to be protected on the sole ground that he is engaged in a
‘socially beneficial’ enterprise. An incompetent carrying on an
enterprise in which there is the danger of widespread harm actually is
not engaged in a ‘socially beneficial’ enterprise. There can be no
objection, therefore, to his choosing not to enter the business.”
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In addition to the arguments above, a further instrumental
argument may be adduced. Because of the sheer volume of
criminal offences, particularly those of a regulatory nature, it is
argued that it would be too time-consuming to require the
prosecution to prove a mental element.

A. P. SIMESTER, “IS STRICT
LIABILITY ALWAYS WRONG?” IN A.
P. SIMESTER (ED), APPRAISING
STRICT LIABILITY (2005), P.26:
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“From an administrative perspective, the costs involved before and
during trial are likely to be considerably decreased if [the activity] is
made a criminal offence, since the number of elements required to be
proved at trial, and the number of potential issues, is reduced. This
consideration matters because criminal justice is very expensive. It is
plausible that, if every one of a nation’s offences required proof of
mens rea with respect to all elements of the actus reus, administration
of the criminal law would not be merely cumbersome but unaffordable
… If it is impossible fully to protect victims from harm while
maintaining a Rolls-Royce system of criminal justice, the conflicting
interests of defendants and victims may be mediated, in part, by
simplifying the mens rea elements of certain offences … The state
should consider which offences to ‘skimp’ on. If the choice is either
cutting corners or abandoning the prohibition altogether, a pared-down
regulation (say, with reduced sanctions attached) may well be
preferable.”

NORVAL MORRIS AND COLIN
HOWARD, STUDIES IN CRIMINAL LAW
(1964), P.199:
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“[It is often alleged that there is] an administrative problem.



Prosecutions are numerous: if P were required to prove a wrongful
intention, in itself impossible in most regulatory offence cases, the
speed at which these charges can at present be dealt with would be
much diminished and overwhelming arrears of work would accumulate
… There is no evidence of an administrative problem. Proof of absence
of fault is admissible in mitigation of punishment. If such proof is
admissible for one purpose, no loss of time is involved in admiting it
for another. Prosecutions for regulatory offences may be numerous but
so are prosecutions for many other offences, particularly the various
forms of larceny. No one suggests that the pressure of work should be
relieved by removing the requirement of mens rea from larceny.
Indeed, it is arguable that, far from saving time, strict liability often
wastes time by necessitating legal argument as to whether it applies to
the case in hand.”
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Supporters of the expediency argument sometimes temper their
support by claiming that prosecutorial discretion will prevent the
obviously blameless being charged. There are, however, great
difficulties with this approach. Prosecutorial discretion is
notoriously unreliable; there is no guidance as to how extreme
the case must be to justify a prosecution. Most importantly, it
amounts to a negation of strict liability. To some extent at least,
liability is being made to depend upon fault. We shall return to
this point later.

(ii) Is strict liability morally justifiable?
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It has already been noted that the concept of mens rea is deeply
embedded in the development of the criminal law. For many
commentators, its importance is so great that it cannot be
trumped by utilitarian considerations. According to this view, the
criminal law should only be invoked when the defendant has
done something deserving of blame. Somebody who has taken
all reasonable precautions is not blameworthy and does not
deserve to be punished. Labelling a blameless person, a criminal
“amounts to systematic moral defamation by the state”.51

The classic response to this argument is that while these views



might be true of stigmatic crimes, most offences of strict liability
are not “real” crimes, but, at most, are “quasi-criminal”
offences.52 Simester has argued that sometimes “strict liability
may be legitimate in non-stigmatic offences”.53 In Wings Ltd v
Ellis, Lord Scarman referred to the Trade Descriptions Act 1968,
which creates consumer protection offences, as being “not a
truly criminal statute. Its purpose is not the enforcement of the
criminal law but the maintenance of trading standards”.54

PETER BRETT, AN INQUIRY INTO
CRIMINAL GUILT (1963), PP.114–116:
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“Let us now consider what ought to be the future of the doctrine of
strict liability. There are those who believe that there is no great
objection to it, and even that it serves a useful and proper social
purpose. Sayre’s general conclusion (‘Public Welfare Offences’, 33
Col. L. Rev. 55 (1933)) was that the doctrine was applicable only to the
minor public welfare offences, despite his recognition of its
applicability in some other fields, which he attempted to distnguish on
special grounds. In his view there is no objection to applying strict
liability so long as only a light penalty is involved; but it ought not to
be applied to ‘true crimes’. This seems rather like saying that it is all
right to be unjust so long as you are not too unjust. My own position is
that any doctrine which permits the infliction of punishment on a
morally innocent man is reprehensible.

If my view is accepted, we are then faced with the question whether it
can be implemented without imperilling the social fabric. There seems
to be a strong belief that it cannot. The argument is that the regulation
of public welfare has been successfully accomplished under a regime
of strict liability, and that it is thus proved that ‘strict liability
regulation works’. This is doubtless true, but it does not take us one
step further to the proposition that effective public welfare regulation
will not work without strict liability. That proposition must for most
countries remain empirically unverified, for the simple reason that it
has

never been tried out in practice.

A school of thought has sprung up in recent years which attempts to



resolve the question by attaching new labels to strict liability offences.
Thus it has been argued that the strict liability offences should be
termed ‘civil offences’, and that to such offences mistake of fact should
not be a defence. They would be punishable only by a fine, and not by
any form of imprisonment.55 The Model Penal Code appears to accept
this basic position save that it proposes to treat the strict liability
offences as still being criminal in nature, but classes them as violations:
as such the punishment which may be imposed when they are
committed without fault is strictly limited, and the determination
whether to class an offence as a violation is left to the legislature.

The difficulty which I have with proposals of this kind is that their
proponents seem to regard the injustice of punishing innocent conduct
as a matter which may be disregarded if it takes place under a different
label. My own view is that the injustice remains unaffected despite the
semantic change. A fine continues to be a punishment whether it is
labelled civil or criminal. I do not deny that the change of label may
accomplish a removal of part, if not the whole, of the stigma which
results from the mere fact of conviction for a crime; nor would I wish
to diminish the importance of such a step. But when this step has been
taken, there still remains the brute fact that a man is being punished for
innocent behaviour. I cannot reconcile this with any theory of justice
with which I am acquainted.”
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The distinction drawn between “real” and “quasi-criminal”
crimes or between stigmatic and non-stigmatic crimes
(sometimes known as crimes mala in se and mala prohibita), is
problematic. How is one to determine whether a crime is a
stigmatic one or not? Is it based on whether the convicted person
feels stigmatised (psychological stigma) or on whether such a
person ought to feel stigmatised (normative stigma)?56 Referring
to the offence under the Insolvency Act 1986 in Muhamad,
extracted above, Stanton-Ife asks:

“How is it that stigma gets attached to criminal convictions on his
Lordship’s view? Does he mean the population at large or the business
community or some other group does not believe this behaviour to be
stigmatic or that it is not deserving of stigma, whatever any group of
people may think about the matter?” (Emphasis in original)57



Baroness Wootton argued that the distinction being drawn
between crimes mala in se and mala prohibita does not rest on
any inherent characteristics of the former category other than the
antiquity of such crimes.58 Particularly once one steps beyond
offences that are part of a regulatory scheme, it becomes far
from obvious that a clear line can be drawn between truly
criminal and quasi-criminal offences. Even with regulatory
offences there are problems with making them offences of strict
liability because this “marginalises” such offences; nobody, least
of all the perpetrator, has to take them seriously because, after
all, they are not really criminal.

6. Enforcement
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One of the classic arguments against strict liability is that it
results in the prosecution and conviction of people who were not
at fault and who might even have done everything they possibly
could to avoid bringing about the harm. However, empirical
studies of the enforcement of many strict liability offences do
not always support this conclusion.

The case of Storkwain59 provides an interesting case study. In
this case, the defendants were found guilty of the strict liability
offence of supplying prescription-only drugs without a valid
prescription; it had been forged. At first sight it seems that the
defendants could not be blamed for what had happened. How, in
a busy chemist, could checks be made as to the validity of every
prescription? Yet closer examination of the case reveals that the
Pharmaceutical Society (the regulatory body) which wanted to
confirm the principle of strict liability, actually believed the
pharmacist’s conduct fell short of normal good practice. The
prescription was a blatant forgery. Moreover, because the
prescription was for controlled drugs it was expected that the
pharmacist would telephone for confirmation. He did so, but,
rather than checking in the directory, rang the number given on
the prescription. Not surprisingly, the forgery was confirmed by
an accomplice at the end of the phone. In conclusion then, the
pharmacist was prosecuted because he was at fault; even a due
diligence defence, had one existed, would not have saved him.60



Empirical studies of many strict liability offences also point to
highly selective enforcement practices amongst different
enforcement agencies.61 Fault appears to play an important role
in the decision to prosecute (although the magnitude of the harm
is also significant). However, compliance is more normally
secured by means of co-operation rather than coercion and the
self-image of the inspectors is that of educators and advisers
rather than as police. Advice, repeat visits, warnings,
improvement notices and the like are all much more likely to be
used to secure compliance. For example, in 2005 the Health and
Safety Executive commenced 712 prosecutions yet, in contrast,
issued 8,445 enforcement notices (improvement notices,
immediate prohibition notices and deferred prohibition
notices).62 The emphasis is on administrative procedures with the
criminal law being a remedy of last resort.63

7. Sentencing
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Sentences for strict liability offences (particularly white collar
crimes) are generally light. This may be because a defendant is
regarded as less blameworthy than for “real” crimes or may even
be seen as blameless.

R. V JACKSON [2007] CR. APP. R. 28
(COURT OF APPEAL, CRIMINAL
DIVISION):
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HOOPER LJ:

“At the sentencing stage it is important for the court to determine the
level of culpability to the criminal standard of proof. A pilot who
knowingly or recklessly flies his plane at less than 100 ft may expect a
higher sentence than one who flies lower than that height negligently
(as did the appellant). Likewise if there is no knowledge or
recklessness or negligence then it may well be that the appropriate
penalty is one of an absolute discharge.”



On the other hand, there may be a number of other factors
having little to do with blame or the amount of harm caused that
influence such sentencing practices. The fact that the defendant
has lost her job or business may be seen as punishment enough.
The level of fine may be affected by the sentencer’s perception
of the defendant’s ability to pay.64 The defendant’s previous
good character may be persuasive but likely to figure is, once
again, the judgment that such offences are not really criminal.
The result is that the fines imposed may be no more than “pin-
pricks” to an organisation which may be able to write them off
as a minor business expense.65
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Recently the Sentencing Council has sought to enhance
uniformity in sentencing and, as with other offences, has taken a
methodical approach in determining sentence ranges dependent
on a combination of culpability and harm. In relation to
environmental offences, for example, culpability is measured in
four bands: deliberate, reckless, negligent and no or low
culpability. “Deliberate”, however, does not include only
deliberate pollution, but also, in the case of organisations,
deliberate failure “to put into place and to enforce such systems
as could reasonably be expected in all the circumstances to avoid
commission of the offence”.66

8. Civil sanctions
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Instead of employing strict criminal liability (or criminal
punishments), more use could be made of civil/administrative
law to ensure compliance with the law.

In 2009, Baroness Scotland, the Attorney-General, was “fined”
(according to the press) £5,000 by the UK Border Agency for
employing an illegal worker. Baroness Scotland is reported as
saying:

“It’s a civil penalty just as if you drive into the city and don’t
pay a congestion charge. It’s not a criminal offence. I made an
administrative technical error.”67

It is notoriously difficult to define a crime.68 Perhaps the most



widely-accepted definition is that of Glanville Williams that a
crime is:

“an act that is capable of being followed by criminal
proceedings, having one of the types of outcome (punishment,
etc.) known to follow these proceedings.”69

Applying this test to the Baroness Scotland case, this was indeed
a civil penalty (and not a fine) that was imposed under the
Immigration, Asylum and Nationality Act 2006 s.15. Section 15
refers to a “penalty” and uses the civil language that “it is
contrary to this section to employ”. This can be contrasted with
s.21 of the same Act which states that “a person commits an
offence if he employs another knowing that the employee is
subject to immigration control”. Of course, the nomenclature
chosen by Parliament is not determinative but what is important,
in distinguishing this from a crime, is that this civil penalty “may
be recovered by the Secretary of State as debt due to him”.70

This does suggest a possible way forward. Instead of employing
strict liability criminal offences, the civil law and civil sanctions
could be utilised. If decriminalisation of existing strict liability
offences were contemplated, there would need to be some
assurance that the loss of procedural safeguards thereby
occasioned would not be likely to lead to administrative
malpractice and, of course, it would not satisfy critics such as
Brett, who believe that relabeling offences using the language of
civil law is mere semantics.71

An alternative approach is to retain (or create) strict liability
offences as criminal offences but to utilise civil sanctions instead
of traditional criminal punishments. In 2006, the Government
commissioned the Macrory Report to examine regulatory
sanctions.72 This Report proposed that much regulatory non-
compliance should be dealt with by administrative remedies
outside the criminal justice system. These recommendations
have been given effect to by the Regulatory Enforcement and
Sanctions Act 2008 which allows Ministers to introduce
statutory instruments providing civil sanctions to a wide range of
strict liability offences contained in a long list of statutes: for
example, the Control of Pollution Act 1974, the Dangerous Dogs
Act 1991, the Fireworks Act 2003, the Food Safety Act 1990



and the Medicines Act 1968. In all, 135 statutes are listed.73

These civil sanctions can also be applied to a further 44 statutes
under which Ministers have power by statutory instrument to
create criminal offences.74
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In these cases, where a Regulator (for example, the Environment
Agency, the Food Standards Agency, the Health and Safety
Executive, the Financial Conduct Authority75) is satisfied beyond
reasonable doubt that a person has committed one of the
specified offences, instead of a criminal prosecution, the
Regulator may impose one of the following civil sanctions:

(1) Fixed Monetary Penalty76: usually capped at £5,000.77

(2) Discretionary requirements.78 The Regulator may
impose one or more of the following:

•  a Variable Monetary Penalty,

•  a compliance notice, and

•  a restoration notice.

(3) Stop notices79 (preventing a person from carrying on an
activity until specified steps have been taken).

(4) Enforcement undertakings80 (an undertaking to take
specified corrective action).

In all of these cases there is a right of appeal to a tribunal, but
not to a court of law.81 Provision may be made for the Regulator
to recover monetary penalties either as a civil debt or, on the
order of a court, as if payable under a court order.82

Under these provisions the criminal process and the criminal
courts will be bypassed although a breach of any of the orders
could ultimately result in judicial sanctions. These provisions do
not involve any decriminalisation of existing offences. A
criminal prosecution remains an option. As we have seen, those
enforcement agencies already involved in such procedures rely
upon the stick of the criminal sanction as their last resort.

9. Conclusion
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Despite the weight of the arguments against strict liability
offences, it would be naïve to imagine that they can all be
transformed into offences requiring full mens rea or that they
could all be decriminalised. It seems clear that there is a cogent
argument in favour of strict liability for the most minor of
offences. However, for the rest a number of possibilities exist.

First, it is open to the courts to extend the presumption in favour
of mens rea.83 One important enhancement, copied from Canada,
would be to state that if the penalty for the offence involves
imprisonment, then strict liability is precluded.84

Secondly, again following the lead set elsewhere,85 and as
recommended in the Law Commission’s consultation paper,86

existing offences of strict liability could be converted into what
would amount to offences of negligence by the general, rather
than selective, use of due diligence defences. This would not
have the effect of making the prosecutor’s task too difficult
because the onus would be on the defendant to show that he was
not negligent. However, as seen, it is possible that such a general
shifting of the burden of proof could be incompatible with the
ECHR.
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Thirdly, increased use of administrative procedures and civil
sanctions (as under the Regulatory Enforcement and Sanctions
Act 2008) could be made to secure compliance. This can have
twin benefits. It can close the “compliance gap, where some
regulators lack the appropriate enforcement tools to address
regulatory non-compliance”.87 Also, through by-passing the
criminal process, the civil sanctions will not carry the same
stigma as a criminal conviction. This might lessen the objections
to such strict liability offences. However, some caution is
necessary here as this by-passing of the criminal process could
result in a loss of the protection offered by the criminal justice
system, for example, in relation to the burden of proof.

Many of the provisions in the Regulatory Enforcement and
Sanctions Act 2008 are aimed at corporate non-compliance with
regulatory laws (but are not limited to such cases). Perhaps this
differentiation between individual and corporate responsibility
should be extended. Many, if not most, strict liability offences



govern the operations not of individuals but of businesses. Those
who object to strict liability when applied to individuals might
be prepared to support its use for corporations, especially if a
wider range of sentencing options were introduced. It is to this,
and related, matters that we now turn.

II. Corporate Criminal Liability

A. INTRODUCTION
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The criminal law has developed as a mechanism for responding
to individual wrongdoing. Individuals are regarded as
autonomous. They are free to control their actions, to think and
make decisions, including the choice to do wrong. Accordingly,
such persons can be held responsible for those choices and can
be praised or blamed and punished for them. This individualistic
notion of responsibility does not naturally encompass artificial
organisations such as companies.

Much of our lives today is affected by companies and other
organisations: we work for them (in conditions that might be
dangerous); we purchase their products (that might explode or
poison us); we travel in their ferries and trains (that might be
unsafe); we drink the water they provide (which might be
unclean); and we breathe the air (into which they might have
emitted their fumes). In short, companies can destroy our
environment or kill or injure us but can they be held criminally
responsible?

A company is a legal entity. It has a legal personality. It can sue
and be sued in its own name and, as seen in the previous section
on strict liability where many of the defendants were companies,
it can be held criminally liable.88 In principle, there is no reason
why a company should not be capable of committing any
criminal offence, subject to two exceptions. First, it is unlikely
that a company could commit crimes that necessarily involve
human action such as sexual offences and bigamy.89 Secondly,
as the only criminal penalty that can be imposed on a company
in English law is a fine (apart from remedial orders and publicity



orders), a company cannot be convicted of murder as this carries
a mandatory sentence of life imprisonment.

While companies have long been held liable for a wide array of
offences, such as pollution offences and offences involving
financial irregularities, the whole issue of corporate criminal
liability has become extremely high-profile and controversial in
cases where the activities of companies have led to the death or
injury of workers or members of the public. The interest in this
subject was heightened by two sets of developments. First, there
were a series of highly publicised “disasters” in which large
numbers of persons were killed. In 1988, there was the Piper
Alpha oil rig explosion in which 167 people were killed. The
inquiry which followed identified “unsafe practices”, “grave
shortcomings” and “significant flaws” in the management’s
approach to safety as causes of the explosion and subsequent
deaths.90 In 1987, there was the King’s Cross fire in which 31
people died and 60 people were injured, the cause being the
failure of the various groups and individuals within the overall
corporate structure to identify their respective areas of
responsibility.91 And, most infamously, in 1987, there was the
Zeebrugge “disaster” in which the ferry, Herald of Free
Enterprise, capsized killing 192 people. The official inquiry
found that:

“from top to bottom the body corporate was infected with the disease
of sloppiness … The failure on the part of the shore management to
give proper and clear directions was a contributory cause of the
disaster.”92
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Further, there have been a series of high-profile train crashes
(Southall: seven killed and 151 injured; Paddington: 31 killed
and over 400 injured; Hatfield: four killed and 102 injured)
accompanied by mounting accusations of incompetence and
complacency and poor safety management by the rail companies
concerned.93 More recently, there has been strong condemnation
of deaths caused in hospitals. In 2006, it was revealed that 33
people had died from C Difficile bacterium over the previous
two years at Stoke Mandeville Hospital. Over the same period



this bacterium directly caused the deaths of 90 people and
contributed to the deaths of a further 345 people at two Kent
hospitals. In both cases a Healthcare Commission Report
revealed “serious failings” by senior managers.94

Secondly, there has been an increased awareness of the numbers
of persons annually being killed and seriously injured in their
places of work. In 2015/16, 144 people were killed at work.
Over the same year, 621,000 workers self-reported as having
sustained injuries, whilst employers reported 72,702 injuries
causing absences from work of at least seven days.95

Many of these incidents will have been the result of corporate
fault. The HSE itself has publicly stated in the past that 90 per
cent of deaths could have been prevented and that “in 70 per cent
of cases positive action by management could have saved
lives”.96

FRANK PEARCE AND STEVE TOMBS,
TOXIC CAPITALISM: CORPORATE
CRIME AND THE CHEMICAL
INDUSTRY (1998), PP.153–154:
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“In report after report, the HSE and its Inspectorates have stated that
managements bear primary responsibility for these ‘accidents’. For
example, … the HSE has stated that in 75 per cent of maintenance
accidents in the chemical industry, site management were found to be
‘wholly or partly responsible for failing to take all reasonably
practicable precautions to prevent an accident’; similarly, managements
have been cited as responsible for approximately two out of three
deaths in general manufacturing, three out of five farm deaths. 78 per
cent of fatal maintenance accidents in manufacturing, 70 per cent of
deaths in the construction industry, and so on … It seems clear that the
predominance of the label ‘accident’ to such systematic failings …
owes more to legal, social, political and economic modes of thought
and balances of power—to a dominant ideological hegemony—than to
any inherent features of the events themselves …

It is clear that for many instances of employee death, injury or ill-



health arising out of work, the use of the term ‘accident’ is often
inappropriate … [A] significant number of these incidents are the
consequence of criminal acts of commission or omissions.”
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Increased publicity of these “disasters” and other work-related
fatality cases has had a profound effect on “transmitting
messages about risk to the wider population”.97 The result of
these two developments has been mounting pressure for the
introduction of laws making it easier to hold corporations
accountable in such cases. This pressure led to the enactiment of
the Corporate Manslaughter and Corporate Homicide Act 2007
for cases where people have been killed through corporate gross
negligence. This statute will be considered towards the end of
this section but, first, more general issues concerning corporate
criminal liability, and its application to other offences, must be
considered.

B. CORPORATE OR PERSONAL
CRIMINAL LIABILITY
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A central question is whether the criminal law should hold
corporations accountable or whether it should rather seek to
punish the culpable individuals within the company. The
argument in favour of only prosecuting individuals is that it is
they who are blameworthy and deserve punishment. In some
cases, an individual manager in order to secure promotion, for
example, might implement a policy with short-term rewards but
contrary to the long-term interests of the company. In such cases
the company does not deserve blame and punishment. Further, it
is argued that individuals within a company are the ones most
amenable to deterrence. In order to deter the company itself fines
would need to be huge. A company is only likely to be deterred
if its expected costs exceed its expected gains. If a company
anticipates making £10 million from a criminal act and the risk
of apprehension is 20%, it has been argued that the fine would
need to be at least £50 million to have any hope of being an
effective deterrent.98 There is a further problem here with the



“deterrence trap”: this is where the risk of apprehension is so
low that no penalty will operate as a deterrent.99 In terms of
incapacitation and rehabilitation, it could be said that it is the
particular individuals who should be removed from office,
disciplined or made to improve their work practices.

Finally, it is argued that punishment of a company by way of a
fine amounts to punishment of innocent shareholders, creditors,
employees who might be made redundant, or the public who will
ultimately have to bear the burden of the fine. In short, the ones
who will really suffer will be those whom the law is aiming to
protect.

On the other hand, the case in favour of corporate criminal
liability is formidable.

BRENT FISSE AND JOHN
BRAITHWAITE, “THE ALLOCATION OF
RESPONSIBILITY FOR CORPORATE
CRIME: INDIVIDUALISM,
COLLECTIVISM AND
ACCOUNTABILITY” (1988) 11 SYDNEY
L. REV. 468, 479–508:
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“In the case of organisations, individuals may be the most important
parts, but there are other parts, as is evident from factories with
manifest routines which operate to some extent independently of the
biological agents who flick the switches. Organisations are systems …
not just aggregations of individuals … Indeed, the entire personnel of
an organisation may change without reshaping the corporate culture;
this may be so even if the new incumbents have personalities quite
different from those of the old … The fact is that organisations are
blamed in their capacity as organisations for causing harm or taking
risks in circumstances where they could have acted otherwise. We
often react to corporate offenders not merely as impersonal harm-
producing forces but as responsible, blameworthy entities. When
people blame corporations they … [are not] pointing the finger at



individuals behind the corporate mantle. They are condemning the fact
that the organisation either implemented a policy of non-compliance or
failed to exercise its collective capacity to avoid the offence for which
blame attaches … We routinely hold organisations responsible for a
decision when and because that decision instantiates an organisational
policy and instantiates an organisational decision-making process
which the organisation has chosen for itself …

Punishment directed at a corporate entity typically seeks to deter a
wide range of individual associates from engaging in conduct directly
or indirectly connected with the commission of an offence. Individual
persons who are directly implicated in offences may be difficult or
impossible to prosecute successfully, and those who influence the
commission of offences indirectly may fall outside the scope of
liability for complicity or other ancillary heads of criminal liability …
Companies value a good reputation for its own sake, just as do
universities, sporting clubs and government agencies. Individuals who
take on positions of power within such organisations, even if they as
individuals do not personally feel any deterrent effects of shaming
directed at their organisation, may find that they confront role
expectations to protect and enhance the repute of the organisation …
Another factor which tends to limit the deterrent efficacy of individual
criminal liability for corporate crime is the expendability of individuals
within organizations … [T]he corporation ‘marches on its elephantine
way almost indifferent to its succession of riders.’ The risk thus arises
of rogue corporations exploiting their capacity to toss off a succession
of individual riders and, if necessary, to indemnify them in some way
… Consider also the extreme tactic adopted by some companies of
setting up internal lines of accountability so as to have a ‘vice-president
responsible for going to jail.’ By offering an attractive sacrifice the
hope is that prosecutors will feel sufficiently satisfied with their efforts
to refrain from pressing charges against the corporation or members of
its managerial elite …

[I]n some respects corporations may be better endowed than
individuals to be the subject of responsibility. Corporations, it may be
argued, have a number of advantages when it comes to rational
decision-making, including access to a pool of intelligence and the
resources to acquire a superior knowledge of legal and other
obligations. The conclusion is thus invited that although corporations
do not have a ‘soul to be damned’ they can deserve to be blamed …



[With regard to the argument that punishing companies amounts to
punishment of innocent shareholders etc] [f]irst, cost-bearing
associates are not themselves subject to the stigma of conviction and
criminal punishment—they are not convicts but corporate distributees.
Secondly, employees and stockholders accede to a distributional
scheme in which profits and losses from corporate activities are
distributed on the basis of position in the company or type of
investment rather than degree of deserved praise or blame … Thirdly,
and above all, not to punish an enterprise at fault would be to allow
corporations to accumulate and distribute to associates a pool of
resources which does not reflect the social cost of production. Justice
as fairness requires, as a minimum, that the cost of corporate offences
be internalised by the enterprise.”
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Many large corporations have complex structures which make it
difficult for outsiders to ascertain who is responsible for a
particular decision. Punishing the company can trigger the most
appropriate institutional response in that the company is in the
best position to identify and discipline its employees. In many
cases, prosecution of individuals might be inappropriate as it
ignores the corporate pressures that might have been placed
upon them by the corporate structure; these pressures will often
remain even after the individual has been sacrificed. It is only by
punishment of the company itself that one can hope for a
corporate response to the wrongdoing by the implementation of
the appropriate safety procedures.

Modern companies now often promote themselves as distinct
identifiable entities. Such advertising:

“designed to ‘humanise’ the company in the interests of image-
building, has reinforced the anthropomorphic perception of the
company in the public mind, which in turn has led to a public
demand to apportion blame and to criminalise and punish
companies for serious transgressions.”100

The concept of fair-labelling applies not just to offences
themselves, but to whom we choose to blame for the offences
committed. After the capsize of the Herald of Free Enterprise a
manslaughter prosecution was brought against the company



involved (P&O) and seven employees of the company. For
reasons to be explored shortly, the judge directed acquittals
against P&O and the five most senior employees. It is a telling
fact that the relatives of the victims who died on the Herald of
Free Enterprise were primarily interested in a prosecution of
P&O and not of the individuals. Even the prosecution seemed of
similar mind when it dropped the charges against the two most
immediate “causers” of the sinking as soon as the judge had
directed acquittals against P&O and its senior executives.
Perhaps there was a realisation that junior employees should
never have been left in a position where the entire safety of the
ferry and its passengers depended on them without any adequate
system of checks or controls. The true fault lay with the
company.
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However, a final and critical point must be stressed here. The
above argument is that companies should be capable of being
held criminally liable. This does not mean that individuals within
the company should be exempt from liability. In appropriate
cases, where an individual has committed the actus reus with the
mens rea of the offence, she should also be liable. Indeed, in the
case of small companies, particularly “one-person-companies”,
imposing criminal liability on the company, in addition to the
individual, is somewhat pointless. Even in relation to larger
companies, individual criminal liability should be imposed (in
addition to corporate criminal liability). The central case for this
is based on deterrence. People are more amenable to deterrence
than corporations. The evidence suggests that employer groups
are most vocal in their opposition to new laws when there is a
risk that under those laws company directors or senior managers
might go to prison.101

Indeed, for many statutory offences, there is specific provision
for holding individuals liable when an offence is committed by a
company. A standard form employed in many statutes, such as
the Health and Safety at Work etc. Act 1974 s.37(1), is as
follows:

“Where an offence under any of the relevant statutory provisions
committed by a body corporate is proved to have been committed with



the consent or connivance of, or to have been attributable to any
neglect on the part of, any director, manager, secretary or other similar
officer of the body corporate or a person who was purporting to act in
any such capacity, he as well as the body corporate shall be guilty of
that offence and shall be liable to be proceeded against and punished
accordingly.”

Liability under such a provision is broader and easier to establish
than liability under the complex common law rules on
accessorial liability. The extent to which this provision is utilised
in the controversial cases of death at work is considered later in
this section.

C. THE LAW
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There are two ways in which a company can be criminally liable.

1. Vicarious liability
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With many offences of strict liability and negligence a company
can be vicariously liable for the acts of its employees in the
course of their duties.

NATIONAL RIVERS AUTHORITY V
ALFRED MCALPINE HOMES EAST
LTD [1994] 4 ALL E.R. 286 (QUEEN’S
BENCH DIVISIONAL COURT):
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The defendant company was charged with causing pollution, namely,
wet cement, to enter controlled waters contrary to the Water Resources
Act 1991 s.85(1). Two employees of the company, the site agent and
the site manager, accepted responsibility for the pollution. At their trial
in the magistrates’ court the company was acquitted on the ground that
a company can only be criminally liable if the criminal acts are
committed by senior persons within the company. The prosecution



appealed by way of case stated.

SIMON BROWN LJ:

“I for my part see Alphacell as an illustration of vicarious liability …
[A]n employer is liable for pollution resulting from its own operations
carried out under its essential control, save only where some third party
acts in such a way as to interrupt the chain of causation … It is
sufficient that those immediately responsible on site (those who in the
event acknowledged what had occurred) were employees of the
company and acting apparently within the course and scope of that
employment.”

MORLAND LJ:

“The object of the relevant words of s.85(1) and the crime created
thereby is the keeping of streams free from pollution for the benefit of
mankind generally and the world’s flora and fauna. Most significantly
deleterious acts of pollution will arise out of industrial, agricultural or
commercial activities … In almost all cases the act or omission will be
that of a person such as a workman, fitter or plant operative in a fairly
low position in the hierarchy of the industrial, agricultural or
commercial concern.

In my judgment, to make the offence an effective weapon in the
defence of environmental protection, a company must by necessary
implication be criminally liable for the acts or omissions of its servants
or agents during activities being done for the company.”

Appeal allowed Case remitted for rehearing
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The doctrine of vicarious liability is well established in English
law in relation to strict liability offences dealing with matters
such as pollution, food and drugs and trading standards.102 It has
also been applied to hybrid offences which are prima facie strict
liability offences but allow a due diligence defence.103 However,
it is clear that vicarious liability will not necessarily apply to all
offences of strict liability. In Seaboard Offshore Ltd,104 the
House of Lords held that the doctrine of vicarious liability did
not apply to the offence before it105 irrespective of whether the
offence was one of strict liability or not. Whether vicarious
liability applies or not is a matter of statutory interpretation,



taking into account the policy of the law and whether vicarious
liability will assist enforcement.106 For example, in McAlpine,
the law could only be made effective by holding the company
vicariously liable. In Seaboard, it was concluded that the statute
was aimed at the safety policies of the company itself rather than
the actions of menial employees. The result is that at present it is
rather difficult to predict whether an offence will be held to be
one to which the doctrine of vicarious liability will be
applicable.

Is the doctrine of vicarious liability justifiable? The doctrine can
be defended on pragmatic grounds. It is easy to apply. As long as
someone (anyone) acting in the course of their employment has
committed a crime the company can be held liable. It prevents
companies shielding themselves from criminal liability by
delegating potentially illegal operations to employees.
Companies delegate powers to act, in their respective spheres, to
all their employees and accordingly should be held responsible
for their criminal acts. It is also argued that optimum deterrence
is achieved through the imposition of vicarious liability in that
companies will “know where they stand”.107 These arguments
are, of course, particularly powerful when applied to strict
liability offences. If no fault is required on the part of the
individual committing the crime, there seems little point in
requiring fault on the part of the company to be established.
There are, however, strong arguments against the doctrine.

ERIC COLVIN, “CORPORATE
PERSONALITY AND CRIMINAL
LIABILITY” (1995) 6 CRIMINAL LAW
FORUM 1, 8:
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“Vicarious corporate liability has been criticized for being both
underinclusive and overinclusive. It is underinclusive because it is
activated only through the criminal liability of some individual. Where
offenses require some form of fault, that fault must be present at the
individual level. If it is not present at this level, there is no corporate
liability regardless of the measure of corporate fault. Yet vicarious



liability is also overinclusive because, if there is individual liability,
corporate liability follows even in the absence of corporate fault. The
general objection to vicarious liability in criminal law—that it divorces
the determination of liability from an inquiry into culpability—applies
to corporations as it does to other defendants. The special
characteristics of corporations do not insulate them from the
stigmatizing and penal consequences of a criminal conviction.”
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An example of the over-inclusiveness of the doctrine is that a
company could be liable for an offence despite having adopted
clear policies and having issued express instructions to avert the
wrongdoing. It hardly seems justifiable to hold a company liable
for the actions of a lowly employee who decides to breach
company rules and commit a crime.

A possible compromise would be to make companies prima
facie vicariously liable for all offences committed by employees
in the course of their employment (whether a particular
individual could be identified or not), but to afford a due
diligence defence.

COUNCIL OF EUROPE, LIABILITY OF
ENTERPRISES FOR OFFENCES,
RECOMMENDATION NO. R (88) 18
(1990), 6–7:
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“1(2) The enterprise should be [criminally] liable, whether a natural
person who committed the acts or omissions constituting the offence
can be identified or not.

(4) The enterprise should be exonerated from liability where its
management is not implicated in the offence and has taken all the
necessary steps to prevent its commission.”
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A similar proposal would allow vicarious liability to apply to all



offences, but only afford a due diligence defence to “non-
regulatory offences that carry a stigma”.108

2. Direct liability: the identification
doctrine
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When it comes to crimes involving blameworthiness the
commitiment to individualistic notions of responsibility meant
that English criminal law was reluctant to hold companies
criminally liable. However, as company law developed the
fiction of corporate personality—the idea that a company was a
legal “person” that could sue and be sued in its own name—the
criminal law did not take long to lift this fiction and superimpose
it on its individualist conception of criminal liability. The courts
started “lifting the veil” of companies to see if there was an
individual who had committed the actus reus of a crime with the
appropriate mens rea. This individual had to be sufficiently
important in the corporate structure for their acts to be identified
with the company itself; in such circumstances the company
could be criminally liable (as well as the individual). This is
known as the identification doctrine.

TESCO SUPERMARKETS LTD V
NATTRASS [1972] A.C. 153 (HOUSE OF
LORDS):
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Tesco were prosecuted under the Trade Descriptions Act 1968 s.11(2)
for advertising outside their shop that they were selling goods for less
than they were being offered for sale inside the shop. The fault for the
incorrect advertisement lay with the local manager whose system of
daily checks had broken down. Tesco claimed a defence under s.24 of
the same Act that the “failure was due to the default of another
person”. The question then arose as to whether the local manager was
“another person” or whether he was to be identified with the company.

LORD REID:



“I must start by considering the nature of the personality which by a
fiction the law attributes to a corporation. A living person has a mind
which can have knowledge or intention or be negligent and he has
hands to carry out his intentions. A corporation has none of these: it
must act through living persons, though not always one or the same
person. Then the person who acts is not speaking or acting for the
company. He is acting as the company and his mind which directs his
acts is the mind of the company. There is no question of the company
being vicariously liable. He is not acting as a servant, representative,
agent or delegate. He is an embodiment of the company or, one could
say, he hears and speaks through the persona of the company, within
his appropriate sphere, and his mind is the mind of the company. If it is
a guilty mind then that guilt is the guilt of the company. It must be a
question of law whether … a person … is to be regarded as the
company or merely as the company’s servant or agent …

Reference is frequently made to the judgment of Denning LJ in HL
Bolton (Engineering) Co Ltd v TJ Graham & Sons Ltd [1957] 1 Q.B.
159. He said, at p.172:

‘A company may in many ways be likened to a human body. It has a
brain and nerve centre which controls what it does. It also has hands
which hold the tools and act in accordance with directions from the
centre. Some of the people in the company are mere servants and
agents who are nothing more than hands to do the work and cannot
be said to represent the mind or will. Others are directors and
managers who represent the directing mind and will of the company,
and control what it does. The state of mind of these managers is the
state of mind of the company and is treated by the law as such.’

In that case the directors of the company only met once a year: they left
the management of the business to others, and it was the intention of
those managers which was imputed to the company. I think that was
right. There have been attempts to apply Lord Denning’s words to all
servants of a company whose work is brain work, or who exercise
some managerial discretion under the direction of superior officers of
the company. I do not think that Lord Denning intended to refer to
them. He only referred to those who ‘represent the directing mind and
will of the company, and control what it does.’

[The local manager was not to be identified with the company. He was,
therefore, ‘another person’.]”



Appeal allowed

3–072

There were significant objections to this strict interpretation of
the identification doctrine particularly with larger companies
where it is most unlikely that a senior manager will actually
commit the actus reus of an offence with the accompanying
mens rea. It is arguable that a more flexible approach was
adopted by the Privy Council in the following case.

MERIDIAN GLOBAL FUNDS
MANAGEMENT ASIA LTD V
SECURITIES COMMISSION [1995] 2
A.C. 500 (PRIVY COUNCIL):
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The chief investment officer and senior portfolio manager of Meridian,
unknown to the board of directors and managing director, invested in
another company without making disclosures to the stock exchange as
required by the New Zealand Securities Amendment Act 1988 s.20(3).
The company was convicted of failing to comply with s.20. The New
Zealand Court of Appeal upheld the conviction on the basis that the
investment manager was the directing mind and will of the company
and so his knowledge was attributable to the company. The company
appealed to the Judicial Committee of the Privy Council.

LORD HOFFMANN:

“Any proposition about a company necessarily involves a reference to
a set of rules. A company exists because there is a rule (usually in a
statute) which says that a persona ficta shall be deemed to exist and to
have certain of the powers, rights and duties of a natural person … It is
… a necessary part of corporate personality that there should be rules
by which acts are attributed to the company. These may be called ‘the
rules of attributon’ …

Judges sometimes say that a company ‘as such’ cannot do anything; it
must act by servants or agents … [A] reference to a company ‘as such’
might suggest that there is something out there called the company of



which one can meaningfully say that it can or cannot do something.
There is in fact no such thing as the company as such, no ding an sich,
only the applicable rules. To say that a company cannot do something
means only that there is no one whose doing of that act would, under
the applicable rules of attribution, count as the act of the company.

… [T]he criminal law … ordinarily impose[s] liability only for the
actus reus and mens rea of the defendant himself. How is such a rule to
be applied to a company?

… In such a case, the court must fashion a special rule of attribution for
the particular substantive rule. This is always a matter of interpretation:
given that it was intended to apply to a company, how was it intended
to apply? Whose act (or knowledge, or state of mind) was for this
purpose intended to count as the act etc. of the company? One finds the
answer to this question by applying the usual canons of interpretation,
taking into account the language of the rule (if it is a statute) and its
content and policy.

… The policy of section 20 of the Securities Amendment Act 1988 is
to compel, in fastmoving markets, the immediate disclosure of the
identity of persons who become substantial security holders in public
issuers. Notice must be given as soon as that person knows that he has
become a substantial security holder. In the case of a corporate security
holder, what rule should be implied as to the person whose knowledge
for this purpose is to count as the knowledge of the company? Surely
the person who, with the authority of the company, acquired the
relevant interest. Otherwise the policy of the Act would be defeated.
Companies would be able to allow employees to acquire interests on
their behalf which made them substantial security holders but would
not have to report them until the board or someone else in senior
management got to know about it. This would put a premium on the
board paying as little attention as possible to what its investment
managers were doing. Their Lordships would therefore hold that upon
the true construction of section 20(4) (e), the company knows that it
has become a substantial security holder when that is known to the
person who had authority to do the deal …

It was therefore not necessary in this case to inquire whether [the
investment officer] could have been described in some more general
sense as the ‘directing mind and will’ of the company. But their
Lordships would wish to guard themselves against being understood to



mean that whenever a servant of a company has authority to do an act
on its behalf, knowledge of that act will for all purposes be attributed to
the company. It is a question of construction in each case as to whether
the particular rule requires that the knowledge that an act has been
done, or the state of mind with which it was done, should be attributed
to the company … [T]he fact that a company’s employee is authorised
to drive a lorry does not in itself lead to the conclusion that if he kills
someone by reckless driving, the company will be guilty of
manslaughter. There is no inconsistency. Each is an example of an
attribution rule for a particular purpose, tailored as it always must be to
the terms and policies of the substantive rule.”

Appeal dismissed
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This decision is unfortunately ambiguous and could lead to
uncertainty. Lord Hoffmann states that “the court must fashion a
special rule of attribution for the particular substantive rule”. On
the facts of Meridian this was easy. The issue was whether the
company knew it had invested in another company without
making the required disclosures. The person who had “authority
to do the deal” was the investment manager; his knowledge was
attributed to the company. But what was the “special rule of
attribution” that enabled this sensible result to be achieved? Is
Lord Hoffmann saying that, depending on the statute, one has a
choice between utilising the identification doctrine or imposing
vicarious liability—and that the company here was vicariously
liable for the acts of its investment manager? Or does it mean
that, again depending on the statute, one can broaden the
identification doctrine so that a company can be directly liable
for the acts of someone not traditionally associated with the
“controlling mind” of the company, which in this case was the
investment manager? Perhaps the answer to these questions is
not important. After all, the identification doctrine can be viewed
as a very narrow form of vicarious liability109: companies can
only be held “vicariously” liable for the acts of persons
representing the controlling mind of the company. Whichever
route is adopted, the effect of Meridian is the same. Companies
can be liable for mens rea offences on the basis of acts by
persons not traditionally regarded as senior enough under the



Tesco Supermarkets Ltd v Nattrass formulation of the
identification doctrine.

How is this approach to be applied to statutes dealing with non-
regulatory areas and creating stigmatic offences, such as the
Offences Against the Person Act 1861 or to cases where there is
no statute to be construed? If the acts and knowledge of an
investment manager can be attributed to a company for
investment offences, logic would dictate that the acts and
knowledge of a health and safety manager should be attributed to
a company for all health and safety purposes which would
include cases where a worker sustained serious injuries. In
Odyssey v OIC Run-Off Ltd,110 it was stated that the Meridian
principle was of general application and could be applied to “a
substantive rule of judge made law” (whether the finality of a
judgment could be displaced by the perjury of a party). In this
case, a company was identified through the acts of a former
director because at the trial where the perjury took place, he was
“part of a team which was helping to row [the company] to
victory”. However, Brooke LJ was careful to emphasise that this
was a civil case where the approach to corporate liability was
“fundamentally different”. In a strong dissent, Buxton LJ stated
that the same rules of attribution should be applied in both
criminal and civil cases. His view was that Meridian is “at best
an imperfect guide to the correct approach to the rule for
attribution of a crime” and that he was “bound by Tesco v
Nattrass to apply the ‘directing mind and will’ formulation, or
something very near to it”.111

Indeed, the following criminal decision confirmed that any
flexibility introduced by Meridian in relation to statutory
offences had no application to the common law offence of
manslaughter.

ATTORNEY-GENERAL’S REFERENCE
(NO.2 OF 1999) [2000] 2 CR. APP. R.
207 (COURT OF APPEAL, CRIMINAL
DIVISION):
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Following a train collision at Southall, seven passengers died and 151
were injured. Great Western Trains was prosecuted for manslaughter
but was acquitted, as there was no human being with whom the
company could be identfied. On reference by the Attorney General:

ROSE LJ:

“There is, as it seems to us, no sound basis for suggesting that, by their
recent decisions, the courts have started a process of moving from
identification to personal liability as a basis for corporate liability for
manslaughter … [T]he identification principle is in our judgment just
as relevant to the actus reus as to mens rea …

In our judgment, unless an identified individual’s conduct,
characterisable as gross criminal negligence, can be attributed to the
company the company is not, in the present state of the common law,
liable for manslaughter. Civil negligence rules … are not apt to confer
criminal liability on a company.

None of the authorities relied on by [counsel] as pointing to personal
liability for manslaughter by a company supports that contention. In
each, the decision was dependent on the purposive construction that the
particular statute imposed … In each case there was an identified
employee whose conduct was held to be that of the company. In each
case it was held that the concept of directing mind and will had no
application when construing the statute. But it was not suggested or
implied that the concept of identification is dead or moribund in
relation to common law offences … Indeed, Lord Hoffmann’s speech
in the Meridian case, in fashioning an additional special rule of
attribution geared to the purpose of the statute, proceeded on the basis
that the primary ‘directing mind and will’ rule still applies although it
is not determinative in all cases. In other words, he was not departing
from the identification theory but reaffirming its existence …

[T]he identification principle remains the only basis in common law for
corporate liability for gross negligence manslaughter.”

Opinion accordingly
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The ratio of this decision only extends to the common law
offence of corporate manslaughter (which, as we shall see, has
now been abolished) and would probably apply to other common



law offences. While the point has not been settled, it seems
likely that it would also apply to statutes creating stigmatic
offences, such as the Offences Against the Person Act 1861. So
if a prosecution had been brought under the 1861 Act in relation
to the 151 people seriously injured (probably under s.20), it
would seem that the company would only have been liable if a
person representing the controlling mind of the company had
actually committed the offence. This is intolerably narrow.
Managing Directors do not drive trains and it would be
extraordinarily difficult, if not impossible, to establish that their
gross negligence in the boardroom caused the death of workers
or members of the public.

The extent of Meridian has even been brought into question in
relation to regulatory offences. In St Regis Paper Co Ltd,112 the
trial judge relied on Lord Hoffmann’s observations to conclude
that the company defendant could be identified as having
committed an offence of intentionally making a false entry in a
record required to be kept under the condition of a permit
(Pollution Prevention and Control Regulations 2000113 reg.32)
through the acts and state of mind of the technical manager of
the smallest of five paper mills owned by the company. The
offence involved the manager making a false entry about the
amount of solids the company was discharging into a river. The
Court of Appeal quashed the conviction, holding that to attribute
an employee’s act to the company the individual must be seen as
the directing mind and will of the company, and such persons
would normally be on the board of directors, a managing
director or some other superior officer of the company who
carried out the functions of management and spoke and acted as
the company. That was the case even though the offence fell
within a regulatory regime, since if parliament had intended
vicarious liability to be possible it would not have drafted the
offence to require mens rea. The lesson to be learned from
Meridian, noted Moses LJ, is the importance of construing the
statute which creates the statutory offence in order to determine
the rules of attribution applicable to the statutory offence in
question.114

That the question revolves around statutory interpretation in
relation to offences specifically designed as part of a regulatory



regime may not be particularly enlightening in determining the
rules of attribution in relation to a statutory offence, such as one
under the Offences Against the Person Act 1861, which was not
drafted with the liability of corporations in mind. However, even
if the more flexible Meridian approach were adopted, there
would still be immense problems with the identification
doctrine. It still requires an individual to be identified within the
company whose acts and knowledge can be attributed to the
company. In many cases the wrong might have occurred for the
very reason that there was no person within the company
responsible for, say, health and safety. Alternatively, the
company’s structures may be so complex and impenetrable, with
decision-making buried at many different departmental levels,
that it becomes impossible to pin-point any individual with
responsibility for a particular area of activity. It is for these, and
other, reasons, explored below, that there has been a call for the
complete abandonment of the identification doctrine in English
law.

D. RESTRUCTURING CORPORATE
CRIMINAL LIABILITY
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The identification doctrine is inadequate to deal with the reality
of decision-making in many modern companies. Accordingly,
several alternative methods for the establishment of corporate
culpability have been suggested.

1. Aggregation doctrine
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In HM Coroner for East Kent Ex p. Spooner,115 the aggregation
doctrine was considered and rejected.116 Under this doctrine, one
aggregates all the acts and mental elements of the various
relevant persons within the company to ascertain whether,
aggregated together, they would amount to a crime if they had
all been committed by one person. This doctrine has the
advantage of recognising that in many cases it is not possible to
isolate a single individual who has committed the crime with



mens rea. This doctrine can deter companies from burying
responsibility deep within the corporate structure.

However, this doctrine simply perpetuates the personification of
companies myth. Instead of finding one person with whom the
company can be identified (as required by the identification
doctrine), one finds several people. The doctrine ignores the
reality that the real essence of the wrongdoing might not be what
each individual did but the fact that the company had no
organisational structure or policy to prevent each individual
doing what she did in a way that cumulatively amounts to a
crime. Indeed, in the Herald of Free Enterprise117 case, it is
doubtful whether the aggregation of the acts and omissions of
the various personnel would have amounted to a corporate
crime. The real fault in that case lay with the lack of policy and
responsibility for safety within the company.

2. Reactive corporate fault
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A somewhat different approach to corporate criminal liability
has been proposed by Fisse and  Braithwaite. As many company
structures are impenetrable to outsiders they propose that 
companies “activate and monitor [their own] private justice
systems of corporate defendants”.

BRENT FISSE AND JOHN
BRAITHWAITE, “THE ALLOCATION OF
RESPONSIBILITY FOR CORPORATE
CRIME: INDIVIDUALISM,
COLLECTIVISM AND
ACCOUNTABILITY” (1988) 11 SYDNEY
L. REV. 468, 511–512:
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“One possible approach would be to restructure the imposition of
corporate liability so as to enforce internal accountability. Where the



actus reus of an offence is proven to have been committed by or on
behalf of a corporation, the court, if equipped with a suitable statutory
injunctive power, could require the company (a) to conduct its own
enquiry as to who was responsible within the organisation, (b) to take
internal disciplinary measures against those responsible, and (c) to
return a report detailing the action taken. If the corporate defendant
returned a report demonstrating that due steps had been taken to
discipline those responsible then corporate criminal liability would not
be imposed. If the reaction of the company was inexcusably deficient
then both the company and its top managers would be criminally liable
for their failure to comply with the order of the court. The range of
punishments for corporate defendants would include court-ordered
adverse publicity, community service, and punitive injunctive
sentences …

Where it can be proven that harm proscribed by the actus reus of an
offence has been caused by conduct performed on behalf of a
corporation, it is not unreasonable that the cost of investigating internal
responsibility for that harm causing be borne by the corporate
defendant rather than by taxpayers in general … Even though sanctions
available to private justice systems—fines, dismissals, demotions,
shame—may be less potent than some of those available in the public
arena, it seems better to have weaker sanctions hitting the right targets
than stronger weapons pounding the wrong targets.”118
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There are, however, many problems with this reactive fault
doctrine. What corrective measures and disciplinary actions will
suffice to avoid liability? Would a formal reprimand of an
employee coupled with the circulation of an internal
memorandum advising staff that certain actions need to be taken
in future suffice?119 If a company fails to take sufficient steps,
what offence would be committed? If the company were to be
liable for established offences such as theft or fraud, there would
be a severe danger of “false labelling”120 in that the established
prerequisites of the crime, in terms of actus reus and mens rea,
would not be made out. On the other hand, if new special
offences relating to reactive fault were to be created, there is the
danger that the crimes committed by such companies will
continue to be perceived as “poor cousins” to the “real criminal



offences”. Convicting companies of a failure to comply with a
court order conveys the same message as a conviction under the
Health and Safety legislation. What is needed is a more direct
public shaming of the company itself for the actual harm that the
company’s culpable acts have caused.

Nevertheless, such proposals could be useful for lesser
regulatory offences and an approach along these lines is already
adopted by English law to a certain extent. In these situations,
Statutory Notices can be imposed requiring a company to do or
refrain from certain behaviour with failure to comply being a
specific criminal offence. For example, it is common in
environmental and health and safety law for such an approach to
be adopted.121 The Regulatory Enforcement and Sanctions Act
2008, discussed earlier,122 enables Regulators to serve Stop
Notices on corporations prohibiting them from carrying on
specified activities until certain steps have been taken.123 Further,
Regulators can accept Enforcement Undertakings from
corporations that they will take specified action to secure that the
offence does not continue or recur.124 As will be seen at the end
of this chapter, something similar has been introduced in relation
to corporate liability for economic crime, in the form of Deferred
Prosecution Agreements.

3. Corporate culture doctrine
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What is needed is a recognition that corporate policies and
behaviour often depend on the organisational structure and lines
of authority within the corporation with responsibility for
standard procedures, such as those relating to safety, being
spread throughout the company. Corporate acts and policies are
not simply an aggregation of individual choices but are often the
acts and policies of the company itself. A company might have
“no soul to be damned, and no body to be kicked”,125 but it can
be likened to “an intelligent machine”.126 Much of the modern
literature on corporate culpability has rejected the individualistic
conceptions underlying the identification doctrine and favours an
organisational model in which companies are seen as more than
the sum of their total numbers: “they are discrete and unique



moral entities which can be criminally culpable in their own
right”.127 The focus should be on corporate structures and
systems and on practices and policies and whether the
corporation has allowed a “corporate culture” to develop which
facilitated the commission of the crime. From such a corporate
culture of non-compliance with the law, it becomes possible to
infer corporate mens rea by the corporation itself.

BRENT FISSE, “RECENT
DEVELOPMENTS IN CORPORATE
CRIMINAL LAW AND CORPORATE
LIABILITY TO MONETARY
PENALTIES” (1990) 13 UNSWLJ 1,
15–16:
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“Corporate policy is the corporate equivalent of intention, and a
company that conducts itself with an express or implied policy of non-
compliance with a criminal prohibition exhibits corporate criminal
intentionality … The concept of negligently failing to comply with the
law is also applicable to a corporation as a collectivity. Corporations
perform corporate roles in society and have collective capacities.
Accordingly, they are subject to distinctly corporate standards of care.

Although it is possible to define corporate fault in terms of corporate
policy and corporate negligence, the worry is that corporations will
develop compliance systems that look immaculate on paper but which
are not meant to be taken seriously by their personnel. One solution is
to recognise that a corporation may have an implied policy of non-
compliance … There would be merit in a rule that a company is
deemed to have a policy of non-compliance where the company has
failed to have in place a system whereby employees could report
suspected or anticipated episodes of non-compliance directly to top
management.”

C. M. V. CLARKSON, “CORPORATE
CULPABILITY” [1998] 2 WEB



JOURNAL OF CURRENT LEGAL
ISSUES:
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“While it is perhaps easy to grasp the notion of a company being
grossly negligent in that no subjective mental element is required, it is
important to stress that both recklessness or intention can also be found
in a company’s policies, operational procedures and lack of
precautions. If the corporate culture permitted or encouraged the
wrongdoing, it may be easy to infer that the corporate body itself must
have foreseen the possibility of the harm occurring (Cunningham
recklessness) … or that the consequence was virtually certain to occur
from which intention may be inferred (Moloney/Hancock intention).
The important point about this approach is that it is not whether any
individual within the company would have realised or foreseen the
harm occurring but whether in a properly structured and organised
careful company the risks would have been obvious … Possibly the
only avenue of escape would be for a company to assert that while the
risks looked objectively obvious, they had special expertise enabling
them to rule out the risk (which would negate both … recklessness and
intention). In the unlikely event of this claim being believed (bearing in
mind that the risk clearly did matterialise), the company would
(rightly) escape liability.

The major objection to the corporate mens rea doctrine is the difficulty
of determining whether the policies and practices of a company are
sufficiently defective to be adjudged blameworthy to the requisite
degree. In Herald of Free Enterprise this could easily have been done.
The company had no proper safety procedures, no director responsible
for safety and had received and ignored prior warnings of open-door
sailings. In other cases, however, particularly where there is no pattern
of wrongdoing, it could be more difficult to identify the policies and
practices as amounting to mens rea. One method of addressing this
problem in the United States would be to inquire whether a company
had a Corporate Compliance Programme (a formal system or
programme designed to ensure that all employees know the relevant
laws affecting the company’s operations and seeking to ensure
corporate compliance with the law) which has been enforced in good
faith.”
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In 2001, Australia enacted the Criminal Code Pt 2.5,128 allowing
for corporations that do not have a culture of compliance to be
held liable for any offence with a fault element.129 In addition to
this, in 2004, the Australian Capital Territory (ACT) introduced
a new criminal offence (Industrial Manslaughter)130 expressly
endorsing this approach whereby mens rea can be inferred from
a corporate culture. Recklessness is needed for the offence and is
attributed to the company itself if it “expressly, tacitly or
impliedly authorised or permitted the commission of the
offence”. Such authorisation or permission may be established
by:

“proving that a corporate culture existed within the corporation that
directed, encouraged, tolerated or led to non-compliance with the
contravened law; or proving that the corporation failed to create and
maintain a corporate culture requiring compliance with the
contravened law.”131

Corporate culture is defined to mean:

“an attitude, policy, rule, course of conduct or practice existing within
the corporation generally or in that part of the corporation where the
relevant conduct happens.”132
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In assessing whether a relevant corporate culture exists it is
relevant to consider whether the employee etc. who committed
the offence reasonably believed that senior managers of the
corporation would have authorised or permitted the commission
of the offence. (This would capture situations where, although
corporate policy ostensibly prohibits conduct, it is in fact
encouraged by management.)

Academic commentators133 have suggested that the following
factors could be relevant in establishing a corporate culture:

•  Hierarchy of corporation: does the Board make efforts to
comply with the law? Is the management structure organised
in such a way as to encourage non-compliance (e.g. insulating



certain officers from responsibility)?

•  Corporate goals: are these realistic or so unrealistic as to
encourage unlawful behaviour?

•  Monitoring compliance: monitoring systems/internal
audits/channels of communication for employees to report
concerns.

•  Circumstances of offence.

•  Reactions to past violations.

•  Incentives and indemnification.

We shall see later in this section that English law has endorsed a
version of this approach in establishing liability for the new
offence of corporate manslaughter.

4. Specific corporate offences
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The discussion of the above approaches to establishing corporate
criminal liability relates to mechanisms for holding corporations
liable for established criminal offences that can be committed by
individuals. These offences were all shaped around
individualistic conceptions of liability making it difficult to
fashion rules for corporate liability. Accordingly, an alternative
approach could be the creation of special offences that can only
be committed by corporations. These offences can then be
specially designed to accommodate the reality of corporate
decision-making. As we shall see, this has been done with the
creation of a special offence of corporate manslaughter. The
other major statute to deal with criminal liability is the Bribery
Act 2010, which created a special offence of failure of
commercial organisations to prevent bribery.134

The Law Commission has conducted a general review of
organisational liability. One of its proposals was that new
legislation should include specific provisions in criminal
offences to indicate the basis on which companies may be found
liable.135 However, such proposals were put on hold and a full
scale project on corporate liability remains on the Commission’s
list of future programmes of reform.



E. DEATH AND INJURY AT WORK:
A CASE STUDY IN CORPORATE
CRIMINAL LIABILITY
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The issues discussed above apply to all criminal offences that
can be committed by corporations. However, it was the
application of these rules in cases where workers or others had
been killed or injured at work or through other corporate
operations (such as transport) that proved most controversial.
The result was a sustained and vigorous campaign for reform of
the law which culminated in the Corporate Manslaughter and
Corporate Homicide Act 2007. Before the provisions of this Act
are examined, we need to explore why this area of the law has
proved so controversial. This involves examining both how the
law in this field has operated in practice and the particular
shortcomings of the identification doctrine in such cases.

1. The law in action
3–089

Where someone has been killed or injured as a result of
corporate activities, it is possible to have recourse to the main
homicide and non-fatal offences against the person. However,
the reality is that there were only ever seven convictions of
corporations for common law manslaughter in England and
Wales136 and prosecutions for other serious offences against the
person are virtually unknown. Why is this?

An important explanation relates to enforcement procedures and
public attitudes moulded by the media, the state and companies
themselves. When persons are killed or seriously injured at work
(even when they are members of the public) the typical response
has in the past been to describe this as an “accident”—which in
turn structures the official response.137 While there is evidence
that work-related fatalities are now regarded as very serious
crimes,138 crime in the streets is still generally regarded as worse
than crime in the suites. In an attempt to increase safety at work
and prevent such “accidents” the Health and Safety at Work etc.



Act 1974 makes it an offence for an employer to breach a duty
“to ensure, so far as is reasonably practicable, the health, safety
and welfare at work of all his employees”.139 This and other
similar offences under the Act are drafted without any reference
to whether a worker is killed or injured or not. The crime is
simply an endangerment offence involving the failure to
maintain proper safety standards. This stands in strong contrast
to the offences available when persons are killed or injured
outside their workplaces which are structured in terms of the
seriousness of the harm caused. This is true not only in cases of
personal violence but also under the Road Traffic Act 1988. The
different structure of the health and safety offences contributes
to the overall sense that death and injury at work is not “real
crime”. The main body set up to enforce this legislation is the
HSE which has the power to notify companies that certain safety
matters require attention, to issue improvement or prohibition
notices or to bring a criminal prosecution. It is only since 1998,
as a result of a protocol agreed between the HSE, the CPS and
the Association of Chief Police Officers (ACPO), that the police
now attend the scene of every sudden workplace death.140 When
someone is seriously injured at work it is extremely rare for the
police to conduct an investigation into the incident141 and only
about 10% of non-fatal serious injuries are investigated by the
HSE.142
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Further, in those cases where an investigation is undertaken, the
HSE does not regard its primary function as being one of
initiating prosecutions, but rather as one of advising companies
and of determining good practice.143 The HSE’s regulatory
practice is underpinned by three concepts: self-regulation, co-
operation and compliance seeking.144 The HSE, under-manned
and under-resourced,145 with its policy of advising rather than
prosecuting companies, will only press charges in cases that they
believe represent a flagrant breach of the Health and Safety at
Work etc. Act 1974. In cases where serious injuries have been
sustained a prosecution (under the Health and Safety legislation)
is only brought in 11% of cases that were investigated (i.e. only
in about 1% of the total number of cases where a serious injury
was sustained).146 A majority of these prosecutions are brought



in the magistrates’ court (60%147) as this is quicker and cheaper
for the HSE.148 Penalties there have traditionally been low.149

This displacement of police powers by the primarily regulatory
HSE simply marginalises corporate crime and contributes, even
in those cases where there is a prosecution, to the general feeling
that such deaths and injuries are not really “crime” or the
products of corporate violence.

However, deaths in the work place began to be taken more
seriously.

PAUL ALMOND, CORPORATE
MANSLAUGHTER AND REGULATORY
REFORM, (2013), P.XIII:
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“I was … undertaking fieldwork for my study of health and safety
inspectors’ attiudes in relation to work-related fatality cases, and I was
speaking with a very experienced inspector about his 30-year career
and the changes he had witnessed during that time. He identified what
he saw as a paradox underpinning this area of regulation:

‘When I joined HSE 27 years ago it wasn’t a very important job to be
honest, but it just seems to have grown and grown in importance … I
remember investigating fatalities when nobody was interested in what
was going on, it was just one of those things, people go to work and get
killed, but it’s a big event now. I wonder why, when actually we’re
safer, the importance of the subject seems to keep rising? In the time
I’ve been an inspector, employee fatalities have fallen from about six
or seven hundred a year down to about two hundred a year. You’d
expect people to have said “right, we can pack in now”, but they don’t,
the importance keeps growing. It’s a conundrum.’”

2. Failings of the identification doctrine
3–092

One reason for the lack of criminalisation in cases when people
were killed as a result of corporate activities was that the
identification doctrine made a conviction for homicide extremely



difficult. This problem still persists when people are injured.

R. V HM CORONER FOR EAST KENT,
EX P. SPOONER (1989) 88 CR. APP. R.
10 (QUEEN’S BENCH DIVISIONAL
COURT)
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The applicants sought judicial review of the coroner’s decision that a
company could not be indicted for manslaughter and that the acts or
omissions of the company personnel could not be aggregated so as to
render the company liable.

BINGHAM LJ:

“The inquest arises from the capsize of the vehicle ferry ‘Herald of
Free Enterprise’ off Zeebrugge on March 6, 1987 and the huge loss of
life, both of passengers and crew, to which that tragic disaster gave
rise. Nearly 200 lives were lost, causing widespread grief, and the facts
of the disaster are etched not only on the recollections of all who were
involved, directly or indirectly, but on the consciousness of the nation
as a whole.

Very shortly after the Secretary of State for Trade ordered a formal
investgation under section 55 of the Merchant Shipping Act 1970,
Sheen J. sitting with Assessors, was appointed to conduct it …

The investigation found that the immediate cause of the vessel’s loss
was that she sailed with her bow doors opened trimmed by the head,
i.e. with her nose down. The manoeuvre in which she engaged led to
the entry of water into the vehicle deck, the heavy listing of the vessel
and her speedy capsize.

Sheen J criticised a number of individuals who had failed to perform
their duty, in particular those responsible for failing to close the bow
doors, failing to see that the doors were closed and sailing without
knowing that the doors were closed. He expressed his criticisms in
strong terms. The vessel was owned and operated by Townsend Car
Ferries Ltd, and that company also was the subject of severe criticism.

It is right that I should refer to the terms in which Sheen J expressed



those criticisms. In paragraph 14.1 of his report he said this:

‘At first sight the faults which led to this disaster were the aforesaid
errors of omission on the part of the Master, the Chief Officer and the
assistant bosun, and also the failure by Captain Kirby to issue and
enforce clear orders. But a full investigation into the circumstances of
the disaster leads inexorably to the conclusion that the underlying or
cardinal faults lay higher up in the Company. The Board of Directors
did not appreciate their responsibility for the safe management of their
ships. They did not apply their minds to the question: What orders
should be given for the safety of our ships? The Directors did not have
any proper comprehension of what their duties were. There appears to
have been a lack of thought about the way in which the HERALD
ought to have been organised for the Dover/Zeebrugge run. All
concerned in management, from the members of the Board of Directors
down to the junior superintendents, were guilty of fault in that all must
be regarded as sharing responsibility for the failure of management.
From top to bottom the body corporate was infected with the disease of
sloppiness … The failure on the part of the shore management to give
proper and clear directions was a contributory cause of the disaster.
This is a serious finding which must be explained in some detail.’

The report then goes into very considerable detail and in the course of
the present hearing three points are relied on as being particularly
relevant. First, it is pointed out that the company and its representatives
failed to give serious consideration to a proposal that lights should be
fitted on the bridge of the vessel which would inform the Master
whether the bow doors and, for that matter, the stern doors were closed
or not. Such a warning system, if duly heeded by the Master, would
have prevented this disaster. This was a suggestion which was made
but seems unhappily to have been the subject of facetious comment.

Secondly, attention is drawn to the failure of the company and its
representatives to report and collate information relating to previous
incidents when vessels had sailed with their doors open. It appears that
there were five or six such incidents between October 1983 and
February 1987. Had knowledge of these repeated incidents been
appreciated it should have alerted the officers of the company to the
risk of disaster, but it appears that there was no person within the
company who ever knew of all the incidents.



Thirdly, attention is drawn to the lack of any proper system within the
company to ensure that the vessels were operated in accordance with
the highest standards of safety. It is rightly urged upon us that where
the result of an unsafe system is liable to be so grave, the onus on a
company to ensure safe operation is correspondingly high.

At the very end of his report, Sheen J answered the questions posed for
the investigation by the Secretary of State. Question 3 was in these
terms: ‘Was the capsize of the “Herald of Free Enterprise” caused or
contributed to by the fault of any person or persons and, if so, whom
and in what respect?’ The answer given to that question was: ‘Yes, by
the faults of the following,’ and three individuals are listed. Then: ’4.
Townsend Car Ferries Limited at all levels from the Board of Directors
through the managers of the Marine Department down to the Junior
Superintendents …’

[The coroner] said this …

‘although it is possible for several persons to be guilty individually of
manslaughter, it is not permissible to aggregate several acts of neglect
by different persons, so as to have gross negligence by a process of
aggregation. That is a very important point of law …’

No criticism is I think made of what the coroner said about
manslaughter as against a personal defendant, but criticism has been
made before us as to what he said about aggregation. The point has
been made that a company can be guilty of manslaughter as well as an
individual … I am, however, tentatively of opinion that on appropriate
facts the mens rea required for manslaughter can be established against
a corporation. I see no reason in principle why such a charge should
not be established … [F]or a company to be criminally liable for
manslaughter—on the assumption I am making that such a crime exists
—it is required that the mens rea and the actus reus of manslaughter
should be established not against those who acted for or in the name of
the company but against those who were to be identified as the
embodiment of the company itself. The coroner formed the view that
there was no such case fit to be left to the jury against this company. I
see no reason to disagree. I would add that I see no sustainable case in
manslaughter against the directors who are named either.

I do not think the aggregation argument assists the applicants. Whether
the defendant is a corporation or a personal defendant, the ingredients
of manslaughter must be established by proving the necessary mens rea



and actus reus of manslaughter against it or him by evidence properly
to be relied on against it or him. A case against a personal defendant
cannot be fortified by evidence against another defendant. The case
against a corporation can only be made by evidence properly addressed
to showing guilt on the part of the corporation as such. On the main
substance of his ruling I am not persuaded that the coroner erred.”

Applications refused
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At the inquest, the jury ignored the coroner’s instruction that
there were no grounds for a verdict of corporate manslaughter
and returned verdicts of unlawful death. Eventually, almost three
years after the Zeebrugge deaths and after threats of a private
prosecution, prosecutions for manslaughter were instituted
against P&O (who had taken over Townsend) and seven
employees of the company. At a preliminary hearing it was
finally established that a company can be liable for
manslaughter150 but at the end of the prosecution case the trial
judge, Turner J, directed acquittals against P&O and the five
most senior employees.151 This indicates that there was a case to
be answered by the two most junior employees, Stanley, the
assistantbosun who had not closed the bow doors, and Sable, the
loading officer/officer of the watch whose responsibility it was
to check that the bow doors were closed. The prosecution
immediately dropped all charges against these two on the ground
that it was not in the public interest to proceed against them
alone. The reason for directing an acquittal against P&O and the
senior managers was that it could not be proved that the risks of
open-door sailing were obvious to any of them.

The collapse of this prosecution is not surprising. There was no
one individual, sufficiently high in the hierarchy of P&O, who
could be said to have committed the actus reus and mens rea of
manslaughter. For similar reasons, the failure to secure a
manslaughter conviction in the Great Western Trains case,
discussed above,152 was predictable. In short, this whole
approach of “humanising” companies will generally only be
appropriate for small ownermanaged companies where it will not
be too difficult to pinpoint a senior individual with whom the
company can be identified. For example, a corporate



manslaughter conviction was obtained in Kite153 where four
teenagers had been drowned during a canoeing trip in Lyme

Bay, because the company, OLL Ltd, was effectively a one-
person company and as the trial judge put it: “Mr Kite and the
company OLL, of which he is managing director, stand or fall
together. One for all and all for one”.154 However, with larger
companies, such as P&O, it will not be easy to find a corporate
officer who committed an offence that can be attributed to the
company. The identification doctrine ignores the reality of
modern corporate decision-making which is often the product of
corporate policies and procedures rather than individual
decisions.

3. Corporate manslaughter
3–096

The inadequacy of the law, particularly in relation to securing a
manslaughter conviction against larger companies, led to a
sustained campaign for reform of the law.

In 1996, the Law Commission responded to these calls for
reform of the law and proposed the introduction of a new
offence of “corporate killing”.155 It proposed abandonment of the
identification doctrine and its replacement by a test of
“management failure”. When the Labour Government came to
power in 1997, one of its pledges was to introduce an offence
along these lines and in due course the Corporate Manslaughter
and Corporate Homicide Act 2007 (CMCH Act) was enacted
and came into force in 2008.156

This Act abolishes the “common law of manslaughter by gross
negligence” in its application to corporations and other
organisations. A new offence, corporate manslaughter,157 is
created. Individuals cannot be liable for aiding, abetting,
counselling or procuring the new offence but can still be liable
for the common law offence of manslaughter.

The offence of corporate manslaughter is defined as follows:

CORPORATE MANSLAUGHTER AND
CORPORATE HOMICIDE ACT 2007 S.1:
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“The offence

(1) An organisation to which this section applies is guilty of
an offence if the way in which its activities are managed
or organised—

(a) causes a person’s death, and

(b) amounts to a gross breach of a relevant duty of care
owed by the organisation to the deceased …

(3) An organisation is guilty of an offence under this section
only if the way in which its activities are managed or
organised by its senior management is a substantial
element in the breach referred to in subsection (1).”
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From this somewhat cumbersome offence definition, it can be
seen that the following core ingredients need to be established:

•  Organisation.

•  Relevant duty of care.

•  Senior management failure.

•  Gross breach of duty.

•  Causing death.

Each of these ingredients will be examined in turn.

(i) Organisiation
3–099

Despite the nomenclature of “corporate” manslaughter, the
offence can be committed by any of the following specified
“organisations”.

CORPORATE MANSLAUGHTER AND
CORPORATE HOMICIDE ACT 2007
S.1(2):
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“The organisations to which this section applies are—

(a) a corporation;

(b) a department or other body listed in Schedule 1;

(c) a police force;

(d) a partnership, or a trade union or employers’
association, that is an employer.”
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Schedule 1 lists various government departments and other
public bodies such as the Department of Transport, the
Department of Health and Her Majesty’s Revenue and Customs.
This list may be amended by statutory instrument.158 Crown
immunity for all such bodies is removed by s.11. While this
extension of the law to these other bodies is significant, we shall
see in the next section that ss.3–7 provide that public authorities
do not owe a relevant duty of care in a wide range of
circumstances meaning that the lifting of crown immunity is
largely a matter of “symbolism”.159

(ii) Relevant duty of care

CORPORATE MANSLAUGHTER AND
CORPORATE HOMICIDE ACT 2007 S.2:
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“Meaning of ‘relevant duty of care’

(1) A ‘relevant duty of care’, in relation to an organisation, means any
of the following duties owed by it under the law of negligence—

(a) a duty owed to its employees or to other persons
working for the organisation or performing servicesfor
it;

(b) a duty owed as occupier of premises;

(c) a duty owed in connection with—



(i)   the supply by the organisation of goods or services
(whether for consideration or not),

(ii)  the carrying on by the organisation of any construction
or maintenance operations,

(iii) the carrying on by the organisation of any other activity
on a commercial basis, or

(iv) the use or keeping by the organisation of any plant,
vehicle or other thing;

(d) a duty owed to [a person held in custody] …

(5) For the purposes of this Act, whether a particular
organisation owes a duty of care to a particular individual
is a question of law.
The judge must make any findings of fact necessary to
decide that question.

(6) For the purposes of this Act there is to be disregarded—

(a) any rule of the common law that has the effect of
preventing a duty of care from being owed by one
person to another by reason of the fact that they are
jointly engaged in unlawful conduct;

(b) any such rule that has the effect of preventing a duty of
care from being owed to a person by reason of his
acceptance of a risk of harm.”
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As with the current law of manslaughter by gross negligence, the
organisation must owe a relevant duty of care to the deceased.
This is a duty owed under the civil law of negligence; whether a
duty of care is owed is a question of law.

This requirement is drawn from the Adomako160 test for gross
negligence manslaughter under which the defendant must owe a
duty of care to the deceased. However, under this common law
test the civil law concept of duty of care has not been fully
employed by the criminal law. In Wacker,161 it was stated that
the law of tort and criminal law have different objectives and so
concepts such as duty of care need to be adapted to the different
areas of law in which they are being applied.162 Accordingly, in



this case it was held that the tortious doctrine of ex turpi causa
non oritur actio did not apply in a case where a lorry driver
smuggled 58 illegal immigrants (who died) into the country. To
preserve the effect of this decision and also to ensure that the
civil law rules on volenti non fit injuria do not apply, s.2(6)
specifically provides that neither doctrine applies for the
purposes of corporate manslaughter. Thus, a corporate defendant
in a Wacker-type case will be regarded as being under a duty of
care. Similarly, the fact that a worker has accepted a risk of harm
will not prevent the employer company being under a duty of
care.

The extent to which a duty of care is owed by public authorities,
the military, police and law enforcement agencies, emergency
services, child-protection and probation agencies are severely
limited by ss.3–7 which provide various exemptions from
liability. Some of these exemptions are “comprehensive”.163

Public authorities do not owe a relevant duty of care “in respect
of a decision as to matters of public policy (including in
particular the allocation of public resources or the weighing of
competing public interests)”.164 Thus if the Department of Health
makes a decision not to allocate public resources to, for example,
the purchase of certain drugs, there will be no duty of care owed
to any patients who might die because of the unavailability of
the drug. The other comprehensive exemptions relate to military
combat operations165 and police operations dealing with
terrorism and violent disorder.166 Other exemptions are “partial”.
For example, with regard to other policing and law enforcement
activities and the emergency response of fire authorities and
other emergency response organisations, there is, in essence,167

no duty of care in relation to their operational activities; there is
only a duty of care where the death relates to the organisation’s
responsibility as employer or as occupier of premises.168 So, for
example, if a fire authority acts negligently while rescuing
people from a fire, there will be no liability. However, if the fire
authority negligently fails to maintain its fleet of fire engines
with the result that a death is caused, the fire authority can be
liable for the new offence. The exemption which applies in
relation to military operations is broadly accepted, but the
exemption of a duty of care owed by the military in respect of
training of a hazardous nature or carried out in a hazardous way



has recently come under attack. The House of Commons Select
Committee recommended that the CMCH Act ought to be
amended to allow for appropriate prosecutions in relation to
deaths arising from training exercises.169
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It is to be hoped that the courts will not get bogged down with
legal intricacies relating to whether a duty of care exists under
the civil law or whether the case comes within the exclusions in
ss.3–7. Indeed, it may be questioned whether it is appropriate to
employ the civil law concept of duty of care here at all. The duty
of care concept has been developed and refined in the totally
different context of claims for compensation. It is also a complex
legal concept that is still evolving through judicial decisions.
Given the special context of the new offence, it might have been
better not to follow the contours of the law of gross negligence
manslaughter and instead to have recognised that the focus of the
new offence should be on breaches of health and safety that
cause death. As shall be seen, such breaches form a critical
component in the assessment of whether an organisation is
liable. Such offences are specifically designed for regulating
corporate conduct and are clear and well-established. The Law
Commission’s original proposal with no such requirement of a
duty of care was superior.170 However, the CMCH Act rejects
this view.

(iii) Senior management failure

CORPORATE MANSLAUGHTER AND
CORPORATE HOMICIDE ACT 2007 S.1:

3–105

“(3) An organisation is guilty of an offence under this section only if
the way in which its activities are managed or organised by its senior
management is a substantial element in the breach referred to in
subsection (1) …

(4)(c) ‘senior management’, in relation to an organisation, means the
persons who play significant roles in—



(i)   the making of decisions about how the whole or a
substantial part of its activities are to be managed or
organised, or

(ii)  the actual managing or organising of the whole or a
substantial part of those activities.”

MINISTRY OF JUSTICE,
UNDERSTANDING THE CORPORATE
MANSLAUGHTER AND CORPORATE
HOMICIDE ACT 2007 (2007), PP.12–14:
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“The offence is concerned with the way in which activities were
managed or organised. This represents a new approach to establishing
corporate liability for manslaughter … and does not require the
prosecution to establish failure on the part of particular individuals or
managers. It is instead concerned with how an activity was being
managed and the adequacy of those arrangements.

•  This approach is not confined to a particular level of
management within an organisation: the test considers how
an activity was managed within the organisation as a
whole. However, it will not be possible to convict an
organisation unless a substantial part of the organisation’s
failure lay at a senior management level …

•  Exactly who is a member of an organisation’s senior
management will depend on the nature and scale of an
organisation’s activities. Apart from directors and similar
senior management positions, roles likely to be under
consideration include regional managers in national
organisations and the managers of different operational
divisions …

Can the offence be avoided by senior management delegating
responsibility for health and safety?

•  No. The Act is concerned with the way an activity was
being managed or organised and will consider how



responsibility was being discharged at different levels of
the organisation. Failures by senior managers to manage
health and safety adequately, including through
inappropriate delegation of health and safety matters, will
therefore leave organisations vulnerable to corporate
manslaughter … charges.”
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The above provisions focus on the way in which the
organisation’s activities are managed and organised by the
senior management. This is to ensure “that the new offence is
targeted at failings in the strategic management of an
organisation’s activities, rather than failings at relatively junior
levels”.171 The insistence in the Act on fault by senior
management is a response to critics of earlier proposals who
argued that because companies are purely creatures of law,
crimes can only be committed by people and not companies and
so the real issue is one of determining when the acts of these
people should be attributed to a company.172

DAVID ORMEROD AND RICHARD
TAYLOR, “THE CORPORATE
MANSLAUGHTER AND CORPORATE
HOMICIDE ACT 2007” [2008] CRIM.
L.R. 589, 593–594:
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“This test returns the focus, at least to some extent, to the evaluation of
the relative contribution of groups of individuals. It can thus be
described as implementing a ‘qualified aggregation principle’ in two
respects: (1) because it adds together the failings of a number of
individuals or groups of individuals, not in creating an artificial level of
fault of an appropriate degree than can be anthropomorphically
attributed to the company but rather, in characterising the company’s
management failure as the aggregate of those (groups of) individuals’
failures; and (2) because whilst the failures might be found in and
aggregated from a variety of places within the company, there is a



proviso or qualification that failures must include to an appropriate
(substantial) extent, failure or failures by ‘senior management’.”
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Once the decision had been made to abandon the identification
doctrine (and not to adopt the aggregation doctrine)173 and
instead to focus “responsibility on the working practices of the
organisation”,174 this insistence on identifying the “senior
management” seems unduly restrictive and threatens to open the
door to endless argument in court as to whether certain persons
do or do not qualify as part of the “senior management”. A
further obvious problem with this approach is that it replicates
one of the main problems with the previous law in that it could
apply inequitably to small and large organisations. It will clearly
be easier to identify senior management failings in small
companies.175 In essence, this senior management test is little
more than a broadening of the identification doctrine. In effect,
as suggested by Ormerod and Taylor, it is an endorsement of a
version of the aggregation doctrine where, instead of identifying
one senior directing mind, one aggregates the actions and
culpability of several senior persons. It is unfortunate that the
Law Commission approach was not adopted whereby the
definition of a management failure removed the need to identify
persons representing the senior management and placed the
emphasis on the activities of the company: “the way in which its
activities are managed or organised”.176 This placed the focus
where it should be: on the activities and organisational practices
of the company.

Price is optimistic that the provisions of the CMCH Act can in
fact be interpreted in a way which would focus on the
organisational practices of the company.

LUKE PRICE, “FINDING FAULT IN
ORGANISATIONS
—RECONCEPTUALISING THE ROLE OF
SENIOR MANAGERS IN CORPORATE
MANSLAUGHTER” (2015) 35 (3) LEGAL



STUDIES 385, 404–405:
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“The senior management requirement functions without regard to the
presence or absence of misconduct by senior managers themselves.
The 2007 Act requires the management and organisation of corporate
activities by senior management to be a substantial element of the
offence, but does not specify the necessary manner of this involvement.
There is no requirement within the act for the individuals who make up
senior management to contribute to any criminal act, so long as senior
management remains a substantial element of the corporate crime.
There is no requirement that senior managers are at fault, or that
corporate liability derives from the aggregated culpability of
individuals.

Senior managers themselves need not be substantially involved in
events giving rise to corporate manslaughter liability, which ceases to
be [a] matter of aggregating the misconduct of senior management
members. It is not the members of senior management themselves that
matter, nor any fault on their part but, rather, their characteristic
involvement as architects and surveyors that facilitate development of
corporate structure. Through occupying these roles, members of senior
management have a significant and substantial role in corporate crime.

With this interpretation of the senior management requirement, the
Corporate Manslaughter Act becomes a model of corporate culpability.
The liability of an organisation is indicated by the involvement of
individuals who play a particular role, and have particular significance,
within that organisation. When corporate structure, marked by the
involvement of senior management, causes death, the organisation is
liable. When corporate structure alters the decisions of individual
employees, it becomes capable of causing them to act in a way that
causes death. Corporate manslaughter liability arises when the way in
which the organisation is managed or organised causes death.
Corporations are liable due to the effect of the system of work on
individual action, with no further causal link required. There is no need
to enquire into the fault of individuals, whether senior manager or
otherwise.”
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It may be that, interpreted in this way, the senior management
failure requirement could throw off the shackles of the
identification doctrine. There is little evidence, however, that it
is likely that the courts will find favour with such an approach. If
this had been Parliament’s intention in drafting the provision, it
could have made it much clearer.

(iv) Gross breach of duty

CORPORATE MANSLAUGHTER AND
CORPORATE HOMICIDE ACT 2007
S.1(4)(B):
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“[A] breach of a duty of care by an organisation is a ‘gross’ breach if
the conduct alleged to amount to a breach of that duty falls far below
what can reasonably be expected of the organisation in the
circumstances.”
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This is following the contours of gross negligence manslaughter
as laid down in Adomako.177 There must be a gross breach of the
relevant duty of care in the way the senior managers manage or
organise the organisation’s activities.

It is for the jury to determine whether a breach of duty is a
“gross breach”. One of the main criticisms of the Adomako test
is that it is too vague. The jury has to assess, in an unstructured
manner, the broad, open issue of whether the conduct was “so
bad” that it deserves to be labelled manslaughter. In response to
this, and to similar criticisms that the Law Commission’s
proposals were also too vague in this respect, the Act provides a
range of statutory criteria for the jury in deciding whether there
was a gross breach of duty.

CORPORATE MANSLAUGHTER AND
CORPORATE HOMICIDE ACT 2007 S.8:
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“Gross breach

Factors for jury

(1) This section applies where—

(a) it is established that an organisation owed a relevant
duty of care to a person, and

(b) it falls to the jury to decide whether there was a gross
breach of that duty.

(2) The jury must consider whether the evidence shows that
the organisation failed to comply with any health and
safety legislation that relates to the alleged breach, and if
so—

(a) how serious that failure was;

(b) how much of a risk of death it posed.

(3) The jury may also—

(a) consider the extent to which the evidence shows that
there were attitudes, policies, systems or accepted
practices within the organisation that were likely to have
encouraged any such failure as is mentioned in
subsection (2), or to have produced tolerance of it;

(b) have regard to any health and safety guidance that
relates to the alleged breach.

(4) This section does not prevent the jury from having regard
to any other matters they consider relevant.”

(a) Failure to comply with health and safety legislation
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In deciding whether there has been a gross breach of duty, the
jury must consider whether the organisation failed to comply
with any health and safety legislation that relates to the alleged
breach, and if so, (a) how serious that failure was; and (b) how
much of a risk of death it posed.

Four points should be made with regard to this provision. First,
the jury must consider the issues specified in s.8(2). This is to be



welcomed. Companies are expected to comply with the health
and safety legislation. Their failure to do so raises at least a
prima facie case of a gross breach. Secondly, it is only
compliance with health and safety legislation that must be
considered. Whether there has been compliance with health and
safety guidance is a matter to which the jury may have regard.178

Thirdly, the jury must consider whether the organisation (as a
whole) failed to comply with the health and safety legislation.
While it has been stated that this “further supports the argument
that the activities of non-senior managers are relevant in
determining whether there has been a management failure”,179

the fact remains that the failure to comply with the health and
safety legislation by the organisation must be substantially
attributable to the way in which the organisation’s activities are
managed or organised by its senior management. Fourthly, it is
right that not every (perhaps trivial) breach of health and safety
laws should give rise to liability for the new offence. The jury
must go on to assess how serious the failure was and how much
of a risk of death it posed.
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Of course, there is an inevitable circularity in asking whether
conduct falls far below a standard and then measuring this by
“how serious” is the failure to comply with the law. However,
making these decisions in relation to something tangible (the
breach of health and safety laws) is a helpful step compared to
the position under Adomako where no guidance at all for the jury
is specified. The approach is not without practical problems,
though. As highlighted by Dobson,180 proving breaches of health
and safety legislation involves a reverse burden of proof,
allowing a company to escape liability if it is able to show that it
did what was practicable.181 It is unclear whether such a reverse
burden would apply when the jury is to assess whether a breach
of health and safety legislation has occurred for the purposes of
s.8.182 Given that a company may well be facing charges of
breach of health and safety legislation alongside a corporate
manslaughter charge (see below), such procedural issues could
become confusing for the jury.

(b) Corporate culture
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As a result of the Parliamentary Subcommittees’ Report on the
2005 Bill,183 the Act has introduced a new, additional, test for the
jury in determining whether the conduct “falls far below what
can reasonably be expected of the organisation in the
circumstances”. The jury may also “consider the extent to which
the evidence shows that there were attitudes, policies, systems or
accepted practices within the organisation that were likely to
have encouraged” the failure to comply with health and safety
laws or to have produced tolerance of such a failure.

This is drawing upon the corporate culture test applied in the
Australian Capital Territory (discussed earlier184). This approach
has tried to escape from the notion that corporate acts must be
linked to individual human beings’ choices and acts. It has
adopted an organisational model with the focus being on
corporate structures and systems and on practices and policies
and whether the corporation has allowed a “corporate culture” to
develop which facilitated the commission of the crime. It should
be noted that the Subcommittees’ Report proposed this corporate
culture test as a substitute for the senior management test. The
Act has, however, utilised the corporate culture test as an
additional mechanism to determine whether there has been the
required senior management failure. While the Australian test
has been criticised as too vague,185 the provision in s.8(3) is less
amenable to attack because it is an additional test to the breach
of health and safety laws test. It is only when there has been a
breach of health and safety laws that the jury may go on to
consider the corporate culture within the corporation; the
provision specifically relates to how the corporate culture
encouraged the failure to comply with the health and safety laws.
This is a far more focused issue than the rather unstructured and
broad test from Australia.

(c) Any other relevant matters
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Neither of the above two provisions prevent the jury from having
regard to “any other matters they consider relevant”. It is
difficult to see that this provision will be much utilised. It is
unthinkable that a jury could conclude that there had been no



breach of health and safety laws yet because of “other matters”
there was a gross breach of duty. So, the relevance of this
provision must relate to the issue of “how serious” was the
failure to comply with the health and safety laws. Such issues
would normally fall to be determined by the corporate culture
test.

(v) Causing death
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In many cases when a death occurs at work, the most immediate
cause of the death will be the act of a particular individual. To
prevent arguments that this could constitute a free, deliberate and
informed act breaking the chain of causation, the Law
Commission Report recommended that liability could not be
avoided on the ground that the most immediate cause of death
was the act or omission of “an individual”.186 The Government
rejected this approach.

HOME OFFICE, CORPORATE
MANSLAUGHTER: THE
GOVERNMENT’S DRAFT BILL FOR
REFORM, CMND.6497 (2005),
PARA.51:
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“The case law in this area has, however, developed since the Law
Commission reported and we are satisfied that no separate provision is
now needed. An intervening act will only break the chain of causation
if it is extraordinary—and we do not consider that corporate liability
should arise where an individual has intervened in the chain of events
in an extraordinary fashion causing death, or the death was otherwise
immediately caused by an extraordinary and unforeseeable event.”
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Accordingly, s.1(1)(a) simply specifies that the way in which the
organisation managed or organised its activities must “cause a



person’s death”. The normal rules on causation apply. This
Home Office view was based on the then leading decision in
Empress Cars.187 However, since then the House of Lords has
reaffirmed the supremacy of the rule that a chain of causation
will be broken by the free, voluntary and informed action of a
third party.188 This has opened the door to arguments that the
action of an individual employee, who is the most immediate
cause of the death, will be regarded as voluntary and informed
and will break the chain of causation. It is unfortunate that the
Law Commission’s proposal was not carried into the legislation.

Having outlined the main ingredients of the new offence, the
following matters deserve consideration.

(vi) Relationship to health and safety
legislation

CORPORATE MANSLAUGHTER AND
CORPORATE HOMICIDE ACT 2007
S.19:
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“(1) Where in the same proceedings there is—

(a) a charge of corporate manslaughter … arising out of a
particular set of circumstances, and

(b) a charge against the same defendant of a health and
safety offence arising out of some or all of those
circumstances,
the jury may, if the interests of justice so require, be
invited to return a verdict on each charge.

(2) An organisation that has been convicted of corporate
manslaughter … arising out of a particular set of
circumstances may, if the interests of justice so require,
be charged with a health and safety offence arising out
of some or all of those circumstances.”
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An organisation may be charged with both corporate
manslaughter and a health and safety offence and the jury may
return a verdict on only the lesser charge. Under s.17, the
consent of the Director of Public Prosecutions is required for a
corporate manslaughter prosecution. The Act makes no change
to the position that the CPS (and not the HSE) has responsibility
for prosecuting the offence.189

SENTENCING GUIDELINES COUNCIL,
CORPORATE MANSLAUGHTER AND
HEALTH AND SAFETY OFFENCES
CAUSING DEATH: DEFINITIVE
GUIDELINE (2010), PARA.4:
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“There are considerable differences between these two offences:

(a) because corporate manslaughter involves both a gross
breach of duty of care and senior management failings
as a substantial element in that breach, those cases will
generally involve systemic failures; by contrast the
HSWA offences are committed whenever the defendant
cannot show that it was not reasonably practicable to
avoid a risk of injury or lack of safety; that may mean
that the failing is at an operational rather than systemic
level and can mean in some cases that there has been
only a very limited falling below the standard of
reasonable practicability;

(b) in corporate manslaughter the burden of proof remains
on the prosecution throughout; in particular this will
ordinarily involve the prosecution identifying the acts or
omissions which it relies upon as constituting the
breach, and then proving them; by contrast, in a HSWA
prosecution the prosecutor need only prove that there
has been a failure to ensure safety or absence of risk,
which it may often be able to do simply by pointing to
the injury; once it has done so the burden of proof shifts
to the defendant; the prosecution need not identify the



precautions which it says ought to have been taken, nor
need it prove how the accident happened (R. v Chargot
[2008] UKHL 73, Electric Gate Services Ltd [2009]
EWCA Crim 1942); usually however it will do so.

(c) in corporate manslaughter the prosecution must prove
that the breach was a (but not necessarily the only)
substantial cause of death; by contrast the HSWA
offences can be proved without demonstrating that any
injury was caused by the failure to ensure safety …”190

(vii) Abolition of liability or
organisations for manslaughter at
common law

CORPORATE MANSLAUGHTER AND
CORPORATE HOMICIDE ACT 2007
S.20:
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“The common law offence of manslaughter by gross negligence is
abolished in its application to corporations, and in any application it
has to other organisations to which section 1 applies.”
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While the common law offence of manslaughter by gross
negligence is abolished in relation to organisations, it is not
abolished, as shall be seen in the next section, in relation to
individuals.

(viii) No individual liability

CORPORATE MANSLAUGHTER AND
CORPORATE HOMICIDE ACT 2007
S.18:
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“(1) An individual cannot be guilty of aiding, abetting, counselling or
procuring the commission of an offence of corporate manslaughter.”
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One of the most controversial aspects of the new law is the
exemption from liability for individuals, such as directors or
managers. Section 18 provides that no individual can be liable
for aiding, abetting, counselling or procuring an offence of
corporate manslaughter committed by an organisation. Such
persons can still be liable to prosecution under the Health and
Safety legislation (Health and Safety at Work etc. Act 1974 s.37)
or for the common law offence of gross negligence
manslaughter. However, the reality is that few company
directors (mostly of small companies) are personally convicted
under Health and Safety legislation and even fewer have been
convicted of manslaughter.191 With the introduction of the new
corporate manslaughter offence, it was feared that even fewer
prosecutions would be brought against individuals as prosecutors
could view companies as easier targets.192

However, what appears to be emerging is a tendency to use
prosecutions of both companies and their individual directors to
open the door to plea bargains. In Lion Steel, for example, a
guilty plea to corporate manslaughter was offered and accepted
once the charges against the individual directors were
dropped.193 Woodley worries that this is cause for concern:

“Will plea bargains be offered as a matter of course in the hope that
directors facing individual prosecution will instruct their company’s
solicitors to plead guilty? Or will the initiative come from those same
directors to offer a corporate guilty plea in the hope or knowledge that
any individual liability will be dropped with the added ‘bonus’ of a
reduction in any subsequent fine on the company?”194
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Antrobus concludes that in cases combining gross negligence
manslaughter charges against individual directors and a
corporate manslaughter charge against their company, where the
prosecution seek to persuade the jury that the:



“corporate entity is little more than the vehicle of those directors, then
the risk is run that the company’s liability will stand or fall with the
liability of those individuals. It is therefore tempting to conclude that
in many respects the liability of corporations and their directors is little
different from the situation prior to the CMCHA 2007 coming into
force.”195

(ix) Need for a special offence
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The inadequacies of the old law were exposed earlier in this
section. Reform of the law was essential. However, was it
necessary to introduce a completely new offence? There are two
views that can be adopted here.

The first view is that there was no need for the introduction of a
new special offence. All unlawful killings should be prosecuted
under the general law of homicide (in these situations,
manslaughter). Whether someone is killed by an attack, by a car,
by a negligent doctor or as a result of corporate activities should
make no difference. As long as the identification doctrine were
abolished or reformed, “corporate killings” could have been
dealt with in the same way as other unlawful killings. Separate
treatment through the introduction of a new offence could lead to
a marginalisation of the seriousness of such killings. The offence
will not be regarded as serious as “real” manslaughter and much
of the law’s censuring and symbolic role would be defeated.
Further, while the introduction of this new offence could greatly
facilitate prosecutions in cases where death has been caused, the
identification doctrine still continues to apply to all other cases,
in particular, those where serious injury has been caused and
with the high-profile problem of corporate killings being catered
for, pressure for reform of the identification doctrine has been
significantly reduced.

The alternative view is that the new offence can be supported.

C. M. V. CLARKSON, “CORPORATE
MANSLAUGHTER: NEED FOR A NEW



OFFENCE?” IN C. M. V. CLARKSON
AND S. R. CUNNINGHAM (EDS),
CRIMINAL LIABILITY FOR NON-
AGGRESSIVE DEATHS (2008), PP.84–
86:
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“Special homicide offences are perhaps needed when there is
something distinctive about the context in which the killing occurred
that justifies labelling the offence as something different from
manslaughter…

Where a death has been caused in the context of corporate activities,
the killing is far removed from the paradigmatic manslaughter. Duff
(‘Criminalising Endangerment’ in R. A. Duff and S. Green (eds),
Defining Crimes (2005)) distinguishes attacks from endangerments and
argues that there is a significant moral difference between them.
Attacks manifest ‘practical hostility’ towards people and their interests.
An attack involves being guided by the wrong reasons: I attack you
because I want to harm you; this is not a reason by which I should be
guided. Endangerment involves not being guided by the right reasons.

Corporate activities do not involve attacks on the interests of others.
Harming people is not the object of corporate enterprises. Such
activities are widely regarded as acceptable and beneficial … But if a
company allows dangerous machinery or operations it is not being
guided by all the reasons against allowing danger at work. These
different actions reveal different wrongs (compared to attacks) and
show the company’s character in different lights … [D]eath is still the
product of a lack of health and safety measures. It is very far-removed
from manslaughter and so should be marked by the existence of a
special offence. To underwrite this difference, it can be strongly argued
that the label ‘corporate killing’ would have been more appropriate
than ‘corporate manslaughter’.”
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Further, this fear that such a new, separate offence could lead to
its marginalisation could be misplaced. Having separate



vehicular homicide offences has not resulted in trivialisation of
their seriousness as can be seen by the sentences imposed in
such cases.196

4. Corporate liability for non-fatal
injuries
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Early in the process that led to the CMCH Act it was suggested
that the Act should be extended to cover cases where serious
injuries had been caused by corporate gross negligence. As was
seen earlier, the number of people seriously injured at work
grossly exceeds the number killed (144 people killed; 72,702
injured in 2015/16). It was argued that it was illogical that a
company could be liable for the death of a worker but not for the
serious injury to another worker when both might have been
involved in the same incident and the second worker’s life might
only have been saved by the quick actions of the emergency
services or by sheer luck.197

However, such a proposal was not pursued. The view that
prevailed was that while it was acceptable to criminalise
corporate manslaughter on the basis of gross negligence as such
culpability has always sufficed for manslaughter, it would be
anomalous and a major extension of the law to criminalise
serious injury caused negligently as subjective mens rea has
traditionally been required for non-fatal offences against the
person. It was also felt that it could “lead to dilution of the
corporate killing offence and could potentially over-stretch
investigation and enforcement resources”.198 However, the most
important reason for the limitation of the new offence to killings
was because of political expedience:

“it might lose its current clear focus on manslaughter, and the ensuing
controversy and drafting difficulties might further delay the
introduction of the actual Bill.”199
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Accordingly, for serious, stigmatic offences—such as non-fatal



offences against the person (where vicarious liability cannot be
applied)—the common law, with its notorious identification
doctrine, continues to apply and will continue to hamper the
prosecution of companies in cases where serious injury is caused
at work. The most realistic charge will be for inflicting grievous
bodily harm contrary to s.20 of this Act. However, for such a
charge to succeed it will be necessary to prove that the senior
person representing the directing mind and will of the company
inflicted the grievous bodily harm and did so foreseeing the risk
of some harm.200 It will only be in the most extraordinary
circumstances that this could be proved—which is why there
have been no reported convictions to date for such a corporate
offence. Such cases will continue to be prosecuted under the
Health and Safety legislation. However, it can be anticipated that
there will be calls for legislative intervention to extend the law to
non-fatal offences. At the time the Act was passed, the
Government was urged to consider the possibility of using the
Corporate Manslaughter Act as a template for introducing
further criminal offences, such as an offence of corporate
grievous bodily harm, in due course.201 This suggestion can be
further bolstered by the fact that such an offence would no
longer be an anomaly, thanks to the introduction of a new
offence of causing serious injury by dangerous driving in
2012.202

Although no general offence of corporate grievous bodily harm
has yet been created, the Corporate Manslaughter Act has been
used as a template for creating an additional specific offence
resulting in corporate liability.

CRIMINAL JUSTICE AND COURTS ACT
2015 S.21:
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“Ill-treatment or wilful neglect: care provider offence

(1) A care provider commits an offence if—

(a) an individual who has the care of another individual by
virtue of being part of the care provider’s arrangements
ill-treats or wilfully neglects that individual,



(b) the care provider’s activities are managed or organised
in a way which amounts to a gross breach of a relevant
duty of care owed by the care provider to the individual
who is ill-treated or neglected, and

(c) in the absence of the breach, the ill-treatment or wilful
neglect would not have occurred or would have been
less likely to occur.

(2) ‘Care provider’ means—

(a) a body corporate or unincorporated association which
provides or arranges for the provision of—

(i) health care for an adult or child, other than excluded
health care, or

(ii) social care for an adult, or

(b) an individual who provides such care and employs, or
has otherwise made arrangements with, other persons to
assist him or her in providing such care.”
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It can be seen that this offence uses the same concept of a breach
of a relevant duty of care, and can apply to both corporations and
individuals. The penalties, under s.23 of the Act, include a fine, a
remedial order and a publicity order. It appears that, unlike
corporate manslaughter, this is not a result crime, but a conduct
crime, in that s.21 does not require any particular harm to have
been caused as a result of the ill-treatment or wilful neglect. It
will undoubtedly be for the courts to decide how this provision is
to be interpreted.

F. PUNISHMENT OF
CORPORATIONS203

3–137

It is useful to consider first sentencing in cases of corporate
manslaughter and health and safety offences causing death and
then to consider sentencing of other offences committed by
organisations and other sentencing options.



1. Corporate manslaughter/health and
safety offences causing death

(i) Fines
3–138

Traditionally, the main penalty imposed on corporations for
these offences has been a fine. This continues to be the main
penalty under the CMCH Act. As seen earlier, fines imposed on
companies under the Health and Safety legislation have
traditionally been low and could be described as little more than
a “public morality tax”.204 This is one of the reasons contributing
to the marginalisation of such offences. However, the last 20
years has seen a change of attitude. In F Howe & Sons
(Engineers) Ltd205 it was stated that:

“Generally where death is the consequence of a criminal act it is
regarded as an aggravating feature of the offence. The penalty should
reflect public disquiet at the unnecessary loss of life … The objective
of prosecutions for health and safety offences in the work place is to
achieve a safe environment for those who work there and for other
members of the public who may be affected. A fine needs to be large
enough to bring that message home where the defendant is a company
not only to those who manage it but also to its shareholders. [It was
argued] that the fine should not be so large as to imperil the earnings
of employees or create a risk of bankruptcy. Whilst in general we
accept that submission … there may be cases where the offences are
so serious that the defendant ought not to be in business.”
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The average fine following a death at work increased steadily
between the 20th and 21st centuries, and in a few high-profile
cases the fines have been significant. In the Great Western
Trains case, a fine of £1.5 million was imposed following the
Southall train crash. In 2005, the two biggest fines ever for
breach of health and safety laws were imposed on Balfour Beatty
(£10 million) and Network Rail (£3.5 million) following the
Hatfield derailment where four people were killed and 70



injured.206 However, while this new attitude to the level of fines
is to be welcomed, it should be pointed out that the fine in the
Great Western Trains case represented only 5.6% of the
company’s profit for the preceding year.207 Under the Criminal
Justice Act 2003 s.164(3), the court must inquire into the
financial circumstances of the offender before fixing the amount
of a fine. Equality in sentencing means equality of impact. If
large corporations with vast profits were to be fined according to
their means (say a percentage thereof) a new attitude to
corporate violence and other crime might start emerging.

Since the CMCH Act, sentencing guidelines have been issued
for both corporate manslaughter and for breaches of health and
safety legislation causing death. These have been recently
revised, with clearer guidance on the level of fine to be imposed,
applying the now standard sentencing approach of using harm
and culpability to assess offence seriousness, whilst also taking
account of the size of the company (large, medium, small or
micro-organisation).208

Previously, the sentencing guidelines had suggested that the
appropriate fine for corporate manslaughter would “seldom be
less than £500,000”.209 Despite this, none of the first five
successful prosecutions for corporate manslaughter exceeded
that amount. The largest company to be convicted, Lion Steel,
was fined just shy of this supposed minimum at £480,000, the
judge explaining this on the basis that a fine at the recommended
level would “have a serious effect on the ability of the company
to pay its way and sustain its business”.210 This is not to suggest,
however, that judges will always balk at the idea of effectively
applying the death penalty to companies. The first company
convicted of corporate manslaughter, Cotswold Geotechnical
Holdings, was fined £385,000, upheld on appeal, despite the fact
that the company would probably have to go into liquidation to
pay the fine.211 Under the 2010 guidelines, the largest fine
imposed was £700,000, against Baldwins Crane Hire.212 Under
the 2016 guidelines, however, more detail is given on the precise
starting points and sentencing ranges for different sizes of
company. It is now the case that a ‘medium’ sized company such
as Baldwins Crane Hire213 could expect to be fined a far higher
sum of money.



SENTENCING COUNCIL, HEALTH AND
SAFETY OFFENCES, CORPORATE
MANSLAUGHTER AND FOOD SAFETY
AND HYGIENE OFFENCES, DEFINITIVE
GUIDELINE (2015), PP.22–24:
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STEP ONE: Determining the Seriousness of the Offence

“By definition, the harm and culpability involved in corporate
manslaughter will be very serious. Every case will involve death and
corporate fault at a high level. The court should assess factors affecting
the seriousness of the offence within this context by asking:

(a) How foreseeable was serious injury?
Usually, the more foreseeable a serious injury was, the
graver the offence. Failure to heed warnings or advice
from the authorities, employees or others or to respond
appropriately to ‘near misses’ arising in similar
circumstances may be factors indicating greater
foreseeability of serious injury.

(b) How far short of the appropriate standard did the
offender fall?
Where an offender falls far short of the appropriate
standard, the level of culpability is likely to be high.
Lack of adherence to recognised standards in the
industry or the inadequacy of training, supervision and
reporting arrangements may be relevant factors to
consider.

(c) How common is this kind of breach in this organisation?
How widespread was the non-compliance? Was it
isolated in extent or, for example, indicative of a
systematic departure from good practice across the
offender’s operations or representative of systemic
failings? Widespread non-compliance is likely to
indicate a more serious offence.

(d) Was there more than one death, or a high risk of further



deaths, or serious personal injury in additon to death?
The greater the number of deaths, very serious personal
injuries or people put at high risk of death, the more
serious the offence.

Offence Category A: Where answers to questions (a)–(d) indicate a
high level of harm or culpability within the context of offence.

Offence Category B: Where answers to questions (a)–(d) indicate a
lower level of culpability.

STEP TWO: Starting point and category range

Having determined the offence category, the court should identify the
relevant table for the offender on the following pages. There are tables
for different sized organisations.

At step two, the court is required to focus on the organisation’s annual
turnover or equivalent to reach a starting point for a fine. The court
should then consider further adjustment within the category range for
aggravating and mitigating features.

At step three, the court may be required to refer to other financial
factors listed below to ensure that the proposed fine is proportionate.

Obtaining financial information

The offender is expected to provide comprehensive accounts for the
last three years, to enable the court to make an accurate assessment of
its financial status. In the absence of such disclosure, or where the
court is not satisfied that it has been given sufficient reliable
information, the court will be entitled to draw reasonable inferences as
to the offender’s means from evidence it has heard and from all the
circumstances of the case, which may include the inference that the
offender can pay any fine.

…

Very large organisation

Where an offending organisation’s turnover or equivalent very greatly
exceeds the threshold for large organisations, it may be necessary to
move outside the suggested range to achieve a proportionate sentence.

Large
organisation



Turnover more
than £50
million

Offence category Starting point Category range

A £7,500,000 £4,800,000–
£20,000,000

B £5,000,000 £3,000,000–
£12,500,000

Medium
organisation

Turnover £10
million to £50
million

Offence category Starting point Category range

A £3,000,000 £1,800,000–
£7,500,000

B £2,000,000 £1,200,000–
£5,000,000

Small
organisation

Turnover £2
million to £10
million

Offence category Starting point Category range

A £800,000 £540,000–£2,800,000

B £540,000 £350,000–£2,000,000



Micro
organisation

Turnover up to
£2 million

Offence category Starting point Category range

A £450,000 £270,000–£800,000

B £300,000 £180,000–£540,000”
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Having established a starting point, the sentence must take into
account a list of aggravating and mitigating circumstances to
result in an upward or downward movement from the starting
point. Steps three and four of the sentencing process then
involve the court taking a “step back”, to review and, if
necessary, adjust the initial fine based on turnover to ensure that
it fulfils the objectives of sentencing for these offences. The
main objective is emphasised as being that: “the fine must be
sufficiently substantial to have a real economic impact which
will bring home to management and shareholders the need to
achieve a safe environment for workers and members of the
public affected by their activities”.214

This more punitive stance is to be welcomed. It demonstrates
that the courts should be taking death caused by corporations
seriously, and it is encouraging to see the objective being
expressed as one which addresses safety culture rather than
solely providing retribution for the bereaved. It appears that this
change in the guidelines is translating into sentencing practice,
with the first case to be sentenced for corporate manslaughter
under the new guidelines resulting in the joint third highest
penalty of the 19 fines to have been imposed by the time the
micro-company was sentenced.215 This was followed by the 20th
company convicted for the offence being fined £600,000 despite
again being small, and also in liquidation.216 This case was
reported to be an “indication that the guideline will result in
more severe and proportionate penalties”.217 The guidelines on



health and safety offences are even more complex, given that
they must cater for a full range of harms, including risks that
matterialised in some kind of injury falling short of death, as
well as those that did not give rise to any physical harm. As a
result, the starting point for a medium sized company ranges
from £3,000 to £1,600,000.218 The recent case of R. v Merlin
Attractions Operations219 represents how the change in the
guidelines may signal a change in approach to sentencing,
representing as it does the highest fine imposed under the new
guidelines. The company that runs Alton Towers theme park was
fined £5 million for failures that resulted in a collision of two
trains on a rollercoaster at the park. Sixteen people were injured
in the incident, several seriously. Merlin Attractions pleaded
guilty to a breach of the Health and Safety at Work Act s.3(1) in
that on or before 2 June 2015 the conduct of its undertaking had
exposed persons other than its employees at its theme park (i.e.
visitors) to risks to their safety. In sentencing, Judge Chambers
emphasised that the “offence is concerned primarily with
punishing the criminality for the exposure to a matterial risk; the
fact that actual injuries were in fact caused is simply a
manifestation of that risk and an aggravating feature”.220

(ii) Penalties other than fines
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The CMCH Act permits other penalties to be imposed.

CORPORATE MANSLAUGHTER AND
CORPORATE HOMICIDE ACT 2007:
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“Remedial orders and publicity orders

9 Power to order breach etc to be remedied

(1) A court before which an organisation is convicted of
corporate manslaughter or corporate homicide may
make an order (a ‘remedial order’) requiring the
organisation to take specified steps to remedy—

(a) the breach mentioned in section 1(1) (‘the relevant



breach’);

(b) any matter that appears to the court to have resulted
from the relevant breach and to have been a cause of the
death;

(c) any deficiency, as regards health and safety matters, in
the organisation’s policies, systems or practices of
which the relevant breach appears to the court to be an
indication …

(5) An organisation that fails to comply with a remedial
order is guilty of an offence, and liable on conviction on
indictment to a fine.

10 Power to order conviction etc to be publicised

(1) A court before which an organisation is convicted of corporate
manslaughter or corporate homicide may make an order (a ‘publicity
order’) requiring the organisation to publicise in a specified manner—

(a) the fact that it has been convicted of the offence;

(b) specified particulars of the offence;

(c) the amount of any fine imposed;

(d) the terms of any remedial order made.”
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These provisions are to be welcomed although it must be
recognised that there is a risk that with the sanction for failing to
comply with the order being a monetary penalty, a corporation
could deliberately refuse to comply with the order, thus
converting the remedial order into a fine.221

Remedial orders are also available for HSWA offences.222 Such
orders are rarely imposed as, by the time an organisation is
sentenced for an offence, the offender should have remedied any
specific failings involved in the offence and if it has not, will be
deprived of significant mitigation.223 Indeed, in Lion Steel the
judge chose not to apply a remedial order following a guilty plea
to corporate manslaughter on the basis that he was satisfied that
the company’s working protocols had been sufficiently
improved since the fatality occurred.224



The Sentencing Council states that publicity orders “should
ordinarily be imposed in cases of corporate manslaughter”, the
object of it being deterrence and punishment.225 Again, in Lion
Steel the judge failed to make full use of the sentencing options
available to him, choosing not to make a publicity order, instead
commenting that such an order would “achieve nothing which
will not be achieved by the reporting of these sentencing
remarks”.226 As of March 2016, only five of the 18 companies
convicted of and fined for corporate manslaughter also had
publicity orders imposed on them.227

2. Other corporate offences; other
sentencing options
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With other offences committed by organisations the main
penalty has again been a fine. However, increasingly,
suggestions have been made that other sentencing options should
be made available as there is doubt whether fines alone ensure
that companies revise their internal operational procedures to
guard against repetition of the offence.228

Because of these concerns and the fear that the public will
ultimately have to bear the cost in terms of price rises, Coffee
has advocated the imposition of “equity fines” whereby a
company would be forced to issue shares to a public body (say,
the Victim Compensation Fund) which would then dispose of
them on the market.229 As the company would have no need to
raise immediate cash, there would be no need for consumers to
bear the cost of price increases and no threat of redundancies.230

And, as Coffee says:

“Because the equity fine can vastly exceed the cash fine, the stock
market will begin to discount the securities of those companies
perceived to be vulnerable to future criminal prosecutions …
[C]orporate managers will have an incentive to institute preventive
monitoring controls to forestall this decline.”231

Releasing such shares onto the market would increase the risk of
a hostile takeover. As managers gain great psychological



rewards in the form of power and prestige (as well as money)
from their positions of authority in the corporation, the threat of
losing these benefits is regarded by managers as a traumatic
experience and they will defend their positions with great zeal.232

Other alternatives have been mooted and tried in other
jurisdictions. For example, a community service order could be
made against the company requiring it to engage in various
projects. Thus, a company convicted of a pollution offence could
be required to clean up rivers or beaches. In imposing such
orders a court could order senior management to be involved in
the service:

“Executive wrongdoers should not be able to delegate to employees
responsibilities that are rightfully theirs … any more than a convicted
defendant should be allowed to hire a substitute to serve his prison
sentence.”233
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However, care must be taken here to ensure that the company
does not profit, in terms of publicity and reputation, from
involvement in such worthwhile projects. For example, in order
to prevent this, the CMCH Act permits organisations to be
ordered to place adverse publicity advertisements in newspapers.

An alternative sentence is corporate probation whereby
companies could be forced to change those policies and
procedures that allowed the offence to be committed. Courts
could demand an internal restructuring of the company234 or
could appoint trustees or directors to examine the procedures of
the company or to investigate who was responsible within the
company. These measures, which would have to be financed by
the company itself, would ensure that companies “rehabilitated
themselves” and adopted whatever measures were necessary to
prevent a reoccurrence of the wrongdoing.

In England and Wales, the Macrory Report proposed a range of
sanctioning regimes that would not involve a court prosecution.
Some of these recommendations have been implemented by the
Regulatory Enforcement and Sanctions Act 2008 and are
discussed in the previous section on strict liability. Where a



conviction has been obtained in the criminal courts, the
following sanctions were recommended:

MACRORY REPORT, REGULATORY
JUSTICE: MAKING SANCTIONS
EFFECTIVE (FINAL REPORT, 2006):
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“Profit Orders

4.49 … [I]it would be preferable if the criminal courts had the power to
impose a profits order that is separate from any fine imposed. The
Profit Order would be a non-judgmental sanction in that it reflected
solely the profits made from non-compliance, while the fine imposed
would reflect the court’s assessment of the seriousness with which they
regard the breach … Identifying and removing the financial benefit
from a regulatory breach is something I believe would strengthen
enforcement and send a clearer signal to industry that it is not
acceptable to make financial gain from non-compliance …

Corporate Rehabilitation Orders

4.53 Corporate Rehabilitation Orders … contain provisions to enable a
court to require a company to undertake specific actions or activities
during a specified period … [with the] aim to rehabilitate the offender
by ensuring tangible steps are taken that will address a company’s poor
practices and prevent future non-compliance. They involve a period of
monitoring of the activities, policies and procedures of a business, with
a view to organisational reform …

Community Projects

4.57 The range of requirements that could form the elements of
Corporate Rehabilitation Orders should be flexible … It could, for
example, include a requirement for the business to complete an
appropriate community improvement project … Community projects
would enable the business community to take responsibility for its
actions within a local community and restore the harm it may have
caused to the community or individuals …

4.58 Examples of community projects include funding and delivering
an education campaign in a specific subject or funding and delivering a



project in the built environment, such as a park or a garden, or making
some donations to the local community of time or resource …”

While the Regulatory Enforcement and Sanctions Act 2008
accepted other recommendations by the Macrory Report,235 it did
not implement these particular proposals. Since then, the Crime
and Courts Act 2013 has introduced provisions which may have
the same effect as such recommendations, but not as sentences
per se. Schedule 17 to the Act introduces Deferred
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Prosecution Agreements (DPA) as an alternative to trial and
conviction of companies in relation to certain financial crimes. It
should be noted that the wrongdoing this is proposed to tackle is
quite different to that under discussion here, which has focused
on injuries and fatalities caused by health and safety breaches.
Instead, the target is economic crime, in the form of theft, fraud,
forgery, bribery,236 money laundering etc.237 Essentially, the
DPA is a type of conditional caution for companies, which
permits the prosecution to achieve the objectives of punishment
without the cost of a trial. The prosecution commences
proceedings against the company for one of the offences listed,
after which such proceedings are automatically suspended once
the prosecution and defendant company have negotiated the
content of the DPA. So long as the terms of the DPA are met, the
company will avoid the prosecution resuming. A DPA may
impose the following requirements:

(a) to pay to the prosecutor a financial penalty;

(b) to compensate victims of the alleged offence;

(c) to donate money to a charity or other third party;

(d) to disgorge any profits made by P from the alleged offence;

(e) to implement a compliance programme or make changes to
an existing compliance programme relating to P’s policies
or to the training of P’s employees or both;

(f) to co-operate in any investigation related to the alleged
offence;

(g) to pay any reasonable costs of the prosecutor in relation to



the alleged offence or the DPA.238

The Ministry of Justice, in proposing the creation of DPAs,
suggested that they were designed to overcome particular
obstacles to successfully prosecuting a company for economic
crime. Such obstacles stem from the law of corporate criminal
liability, the increasingly sophisticated criminal behaviour in the
area of economic crime, the size of commercial organisations
and the difficulties of identifying criminal activity and of
prosecution at national level for what can often be wrongdoing
across a number of jurisdictions.239 What is not clear is how
DPAs circumvent the need for the Crown Prosecution Service to
have collected sufficient evidence against a company for the
relevant offences in order to be able to bring charges to begin
with, before a DPA can be negotiated. Although the initiative
has been imported from the US, it is yet to be seen how they will
generally operate in practice in this country. The first case in
which a DPA was reached under the Crime and Courts Act 2013
involved an innocent parent company self-reporting suspicions
of corporate wrongdoing by a subsidiary company. In granting
the application for a DPA, Sir Brian Leveson P in the Crown
Court at Southwark identified a core purpose of the creation of
DPAs as being to incentivise the exposure and self-reporting of
corporate wrongdoing.240
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While DPAs are not relevant to corporate wrongdoing involving
corporate violence, the point is that there is a range of sentencing
options that could be employed to tackle corporate wrongdoing
generally. As already stressed, nothing in this chapter should be
taken as suggesting that corporate criminal liability should in all
cases replace individual liability. In many cases where an
individual has “gone out on a limb” it is that individual who
should be prosecuted. In many cases, both the company and
individuals should be prosecuted.241 Indeed, culpable persons
should never be allowed to hide behind the corporate facade.
Equally, however, in many cases the real fault will lie with the
company and not with any individual. In such cases, there should
be a real possibility of a prosecution and conviction with
appropriate, meaningful punishment being available to reflect
the true guilt of the company.
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Chapter 4

General Defences

I. Justification and Excuse

A. INTRODUCTION
4–001

A defendant may commit the actus reus of an offence with the
requisite mens rea and yet escape liability because he has a
“general defence”.1 For example, he may have intentionally
killed his victim, but have been acting in self-defence because
the victim had been trying to kill him. In such a case, assuming
the requirements of self-defence are met, he escapes all liability.

It was seen in Ch.2 that there are different ways of analysing
criminal liability. It could be, continuing the above example, that
the defendant is regarded as having committed the actus reus
with an appropriate mens rea but is afforded a defence which is a
separate third element. This mode of analysis could be useful in
describing the shifting burdens of proof in a criminal trial in
those jurisdictions2 where it is for the prosecution to prove
beyond reasonable doubt that the defendant committed the actus
reus with appropriate mens rea, but the burden then shifts to the
defendant to establish on a balance of probabilities that he has a
defence. This “procedural analysis” is employed in England and
Wales with the defences of insanity3 and diminished
responsibility.4 Such an approach is, however, not accurate in
describing the burden of proof in other cases in England and
Wales where, in relation to common law defences, the burden
remains on the prosecution throughout.5 Nor is this “procedural
analysis” helpful in understanding the true bases of criminal
liability: who, why and when persons should be adjudged
blameworthy and held criminally responsible for their actions.



Accordingly, a “substantive interpretation” tends to focus on the
requirement of blameworthiness. Criminal liability is imposed
on a blameworthy actor who causes a prohibited harm or
prohibited act or omission. If a defendant has a “general
defence” she is not blameworthy and, therefore, deserves to
escape criminal liability. Accordingly, as Horder states, the way
in which defences are defined and restricted “represents criminal
law’s contribution to society’s commitment to the common good
of upholding respect for the individual and general interests of
persons” just as much as the definition and scope of offences.6

The term “general defences” is used to convey that such
defences are available to all crimes. There are some defences
that are not “general” but specific to particular offences: for
example, loss of control (formerly provocation) and diminished
responsibility are defences only to murder, reducing liability to
manslaughter. Such specific defences are dealt with later in
relation to their particular offences. Further, it must be stressed
that the title “general defences” is adopted purely for expository
convenience. It is patently untrue that all these defences are
available to all offences. For example, duress is not available for
murder. Another problematic area is the extent to which the
“general defences” are available to offences of strict liability.

4–002

These general defences used to be listed as isolated sets of
identifiable conditions or circumstances which prevented a
defendant being convicted. However, over the last 35–40 years a
number of attempts have been made to bring defences within an
overall theoretical framework. The chief advantage of this is that
it enables more rational analysis of the ways in which the law
has developed or been restricted.7 Defences have been broadly
classified into two groups: those that provide a justification for
the defendant’s conduct, and those that excuse her conduct.8

However, commentators have reworked the category of
excusatory defences and increasingly exclude from it those
which amount to denials of responsibility. This latter group may
be called exemptions. Most recently, as we will see, Duff has
suggested a reworking of defences to introduce a fourth
category.9



It must be stressed, however, that the classification of defences
into groups is not watertight. This is true in a number of respects.
First, at least some members of the judiciary appear to have less
regard for the classifications than many academic
commentators.10 Secondly, the categories themselves are still
being refined. As we shall see, it has become commonplace to
distinguish between the categories on the basis that excuses
focus upon the actor and justifications upon actions. But it can
be argued that in reality the focus has to be upon both actors and
actions for both justifications and excuses. Thus, the distinction
between the categories is often blurred.11 Finally, it may be
difficult to locate a particular defence within just one category:

“In English law this is compounded by the law’s cautious insistence
on having a belt as well as braces: in general no excuse is accepted
into the criminal law which is not also a partial justification, and no
justification is accepted which is not also a partial excuse.”12

PAUL ROBINSON, “CRIMINAL LAW
DEFENSES: A SYSTEMATIC
ANALYSIS” (1982) 82 COL. L. R. 199,
213, 221, 229:

4–003

“[J]ustification defences are not alterations of the statutory definition of
the harm sought to be prevented or punished by an offense. The harm
caused by the justified behaviour remains a legally recognised harm
which is to be avoided whenever possible. Under the special justifying
circumstances, however, that harm is outweighed by the need to avoid
an even greater harm or to further a great societal interest …

Excuses admit that the deed may be wrong, but excuse the actor …

Justifications and excuses may seem similar in that both are general
defenses which exculpate an actor because of his blamelessness … The
conceptual distinction remains an important one, however. Justified
conduct is correct behaviour which is encouraged or at least tolerated.
In determining whether conduct is justified, the focus is on the act, not



the actor. An excuse represents a legal conclusion that the conduct is
wrong, undesirable, but that criminal liability is inappropriate because
some characteristic of the actor vitiates society’s desire to punish him.
Excuses do not destroy blame … rather, they shift it from the actor to
the excusing condition. The focus in excuses is on the actor. Acts are
justified; actors are excused.”

4–004

Robinson’s analysis has been very influential, but, as we shall
see, both his description of justifications and excuses has come
under fire. At times, it is far from clear-cut whether a particular
defence is justificatory or excusatory in nature.

B. JUSTIFICATIONS

JOSHUA DRESSLER, UNDERSTANDING
CRIMINAL LAW (1987), PP.180–183:
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”[V]arious theories of justification are espoused …

Moral Forfeiture

Some moral interests … may be forfeited as a result of morally wrong
conduct. As a result of a person’s improper conduct society may
determine unilaterally that it will no longer recognize her interest in her
life or property.

The moral-forfeiture doctrine is frequently used to explain why taking
human life in self-defence or in preventing the escape of a fleeing felon
is justified. Pursuant to this principle, V, an aggressor or a felon,
forfeits her legal interest in the protection of her life as a result of her
morally wrong conduct … When D kills V in self-defence or in order
to prevent her flight from a felony, no socially recognized harm has
occurred. From the perspective of the homicide laws, the taking of V’s
life is viewed as no different than the killing of a fly or damage to an
inanimate object.

The forfeiture principle … is morally troubling because it involves the
non-consensual loss of a valued right. When the principle is applied to
the interest in human life it runs counter to the ‘good and simple moral



principle that human life is sacred’. A theory that treats human life as
the equivalent of an inanimate object is troubling to those who believe
in the sanctity of human life.

Securing Legal and Moral Rights

… The defendant’s conduct is justified when it is determined that she
had an affirmative right to protect a socially recognized interest that
was threatened by the victim.

For example, when D kills or seriously injures V, a lethal aggressor,
her conduct may be justified because she was enforcing a natural right
of personal autonomy that V’s conduct threatened. As this theory views
the situation, D is a citizen protecting her interest against the outlaw, V,
who seeks to take away her rights. This principle of justification does
not treat V’s death as socially irrelevant (as does the forfeiture
doctrine); rather, it views D’s conduct as affirmatively proper.

This concept is not without its critics … Once it is determined that V
has intruded on a right belonging to D—e.g. the right to personal
autonomy or the right to possess personal property—the theory
suggests that D may use whatever force is necessary to enforce her
rights, no matter how minor the intrusion on them. After all, she is in
the right, and V is in the wrong, and Right should never give way to
Wrong. In its unadulterated form, therefore, this justification theory
may permit a disproportional response to the harm threatened.

Superior Interest

… Conduct may be justified by a straightforward balancing of
competing interests. In this view, the victim’s interests are not forfeited
by her prior conduct nor does the defendant possess an unlimited right
to act in enforcement of a particular interest. Pursuant to this principle
the interests of D and V—and, more broadly, the interests of society in
the values that they seek to enforce—are balanced. In each case there is
a superior, or at least a noninferior, interest. As long as such an interest
is pursued, it is justified.”

4–006

Some commentators have been of the view that “a defence is
justificatory whenever it denies the objective wrongness of the
act” and that “a justification is a defence, affirming that the act,
state of affairs or consequences are on balance, to be socially



approved, or are matters about which society is neutral”.13

However, other commentators decline to go this far.

JOHN GARDNER, “JUSTIFICATIONS
AND REASONS” IN A. P. SIMESTER
AND A. T. H. SMITH (EDS), HARM AND
CULPABILITY (1996), PP.107–108:
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“In classifying some action as criminal, the law asserts that there are
prima facie reasons against its performance—indeed reasons sufficient
to make its performance prima facie wrongful. In providing a
justificatory defence the law nevertheless concedes that one may
sometimes have sufficient reason to perform the unlawful act, all things
considered …

The reasons against the action, which are the reasons for its
criminalisation, may all have been defeated in the final analysis. It may
have been alright for the defendant to act against them, all things
considered. But it does not mean that they dropped out of the picture.
That a reason is defeated does not mean that it is undermined or
cancelled. It still continues to exert its rational appeal. It may indeed be
a matter of bitter regret or disappointment that, thanks to the reasons
which justified one’s action, one nevertheless acted against the prima
facie reasons for avoiding that action. It may even be a matter of regret
or disappointment to the criminal law. The law certainly need not
welcome it. But by granting a defence the law concedes that any regret
or disappointment must be tolerated … By granting a justificatory
defence the law concedes that this is true by virtue of the fact that the
defendant had, at the time of her prima facie wrongful action, sufficient
reason to perform it.”

4–008

According to this view it is not enough that the action may be
justified on a utilitarian, balancing of interests, basis (as
favoured, for example, by Robinson). It is necessary to explore
the reasons the defendant had for acting. In order to have a
justificatory defence, the defendant’s (explanatory) reasons for



acting must correspond to the (guiding) reasons that exist for
such actions.14 In other words, her actual reasons for acting must
be one of the accepted reasons for acting. As Tadros explains:
justifications “operate where the defendant has acted for good
reason”.15

Bringing the reasons for acting into the concept of a justification
creates a dilemma for theorists. How should we respond to the
person who acts for what she believes to be a good reason when
in fact that reason does not exist? Duff gives the example of the
person who deliberately breaks a window of a house in order to
obtain entry so that she can provide assistance to a person she
believes (wrongly) to be unconscious (the person in fact being
simply asleep). Gardner would, at most, treat this as an excuse, if
the mistake had been a reasonable one to make. Tadros would
regard this still as a justification.16 Duff has suggested that this
should be described as “warranted” and in so doing proposes a
fourth category of defences:

“[By] calling her action warranted we can do justice both to the way in
which it unlike straightforwardly ‘justified’ actions (because it is not
right) and to the ways in which it is unlike excused actions (because it
is warranted).”17

Whether one confines one’s analysis to a balancing of interests
or looks for underlying guiding reasons for permitting action, the
following defences can be classified as justificatory in nature.

(i) Self-defence
4–009

Under any of the above theories self-defence provides a
justification. The interests of the person attacked are greater than
those of the attacker. The aggressor’s culpability in starting the
fight tips the scales in favour of the defendant.18 Further “a rule
allowing defensive action tends to inhibit aggression, or at least
to restrain its continuance, as a rule forbidding defensive action
would tend to promote it”.19

(ii) Necessity (where the harm



threatened is greater than the harm
caused)
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Where a lesser evil is committed in order to prevent a greater
evil (for example, criminal damage is caused to save the lives of
20 people), the interests of the latter outweigh the interests of the
owner of the property. In the US, necessity is widely regarded as
a paradigmatic example of justification.20 This defence has only
recently been admitted by English law, initially under the
nomenclature of “duress of circumstances” and its parameters
are as yet uncertain. As will be argued later, it is because of this
classification of necessity as a justification that English judges,
historically, showed reluctance to admit the defence at all.
Perhaps if necessity had been viewed as an excuse only, there
might have been a greater willingness to accept the defence into
English law as it would have been seen as posing less threat to
the established prohibitions of the criminal law. The closely
related defence of duress is widely regarded as an excuse and in
the leading case of Howe,21 the House of Lords seemed to think
that the same principles applied to both. The recent “duress of
circumstances” cases have a distinct excusatory flavour to them.
Perhaps, then, if a fully-blown defence of necessity were to be
admitted into English law it would be in an excusatory format.
However, where the threatened harm is greater than the harm
inflicted, the defence bears all the hallmarks, in principle, of a
justification.

(iii) Public authority
4–011

The use of force by the police, for example, in effecting an arrest
is justified, the superior interest being the enforcement of the
law. The same applies to acts “to prevent or terminate crime” or
“to prevent or terminate a breach of the peace”.22

(iv) Discipline/chastisement
4–012



Parents are, controversially, regarded as justified in using force
not amounting to actual bodily harm against their children, the
superior interest being to “promote the welfare of the minor” and
to prevent or punish misconduct.23

(v) Consent
4–013

Force against a person who has consented is justified, the
superior interest being the value of human autonomy.
Individuals are free and responsible agents and respect must be
given to their right to consent to the infliction of force against
them. However, in certain cases the interests of society prevail
over any value attached to human autonomy and thus consent
may not be given to certain types of force (mainly serious force
such as death or grievous bodily harm, or disapproved-of-force
such as sado-masochistic beatings inflicting injury).

C. EXCUSES
4–014

Duff suggests that, “to offer an excuse is to admit that I got it
wrong: I acted as I should not have acted”.24 A defence is thus
excusatory when a wrongful, unjustified act has been committed
but, because of the excusing circumstances, the wrongdoer is not
morally to blame for committing that act.

SANFORD H. KADISH, “EXCUSING
CRIME” (1987) 75 CAL. L. REV. 257,
264:

4–015

“To blame a person is to express a moral criticism, and if the person’s
action does not deserve criticism, blaming him is a kind of falsehood
and is, to the extent the person is injured by being blamed, unjust to
him. It is this feature of our everyday moral practices that lies behind
the law’s excuses. Excuses, then, … represent no sentimental
compromise with the demands of a moral code; they are, on the



contrary, of the essence of a moral code.”

According to this view, an excuse destroys blame. However, the
theoretical basis upon which this is done is far from agreed:

“Two theories of excuses are currently popular in criminal law theory:
the character theory and the capacity theory. In the former, the claim
that the defendant makes is ‘although I did it, I wasn’t really myself’.
In the latter, the claim is ‘I did it but I couldn’t have done otherwise. I
had no real choice.’”25

4–016

While the capacity-based approach, which centred on notions of
voluntariness,26 was very influential during the latter part of the
20th century, it has become subject to criticism.27 More recently,
debate has been divided as to whether a character-based analysis
or a modified capacity-based analysis28 offers the best way of
understanding the role excuses play in the criminal law. Gardner,
for example, prefers the character theory.

JOHN GARDNER, “THE GIST OF
EXCUSES” (1998) 1 BUFFALO
CRIMINAL LAW REVIEW 575, 575–
579:

4–017

“It is often said that the criminal law judges actions, not character. That
is true, but misleading. It is true that, barring certain exceptional and
troubling examples, crimes are actions … Nevertheless, the criminality
of an action frequently falls to be determined, in part, according to
standards of character—according to standards of courage, carefulness,
honesty … Nobody can be a thief in English law, for instance, unless
she acts dishonestly. There is, to be sure, a difference between asking
whether the accused acted dishonestly, and asking whether she is
dishonest. She is dishonest if and only if she tends to act dishonestly. In
other words, judging a person dishonest has a diachronic aspect which
judging an action dishonest lacks. But apart from this diachronic



aspect, the standard by which we judge a person dishonest is exactly
the same standard as that by which we judge an action dishonest. It is a
standard of character, a standard which bears not only on what is done,
but also on the spirit in which and reason for which it is done …

[S]ometimes, standards of character figure in the criminal law because
they are built into the definition of particular criminal offenses … They
also figure separately, however, in many of the criminal law’s
excusatory doctrines … On one familiar view, sometimes called the
‘Humean’ view, we should grant an excuse to somebody in respect of
what he did if and only if what he did was no manifestation of his
character. This view proceeds from the sound thought that excuses
matter because a person’s excused actions do not reflect badly on him
—do not show him, personally, in a bad light. That being so, the
thinking goes, an excuse must be something that blocks the path from
an adverse judgment about an action to a correspondingly adverse
judgment about the person whose action it is. The action is cowardly,
say, but since this person does not otherwise tend towards cowardly
actions, she herself is no coward. Her cowardly action is ‘out of
character’. And that, according to the Humean view, is the gist of
excuses. But there is a good deal of confusion in this line of thought.
For there is no such thing as a cowardly action which does not show its
agent in a cowardly light. It is true that … one cowardly action does
not make a coward. But … in my cowardly action, by definition, I
manifest at least the beginnings of a cowardly tendency … Cowards
are no more and no less than people who tend to perform cowardly
actions. Their cowardly actions add up to constitute, not to evidence,
their cowardice. Thus even if this cowardly action is my first, and is
quite unprecedented, it necessarily counts constitutively and not merely
evidentially against me whenever, thereafter, the question arises of
whether I am a coward. And that is exactly what it means to say that
my cowardly actions show me in a cowardly light. It follows that the
Humean view unravels. If my excused actions do not show me in a
cowardly light, they cannot, after all, be cowardly actions. That they
are excused cannot therefore block the path from the judgment that I
did something cowardly to the judgment that I am a coward. The
excuse must intervene earlier to forestall the original judgment that this
was a cowardly action …

So the gist of an excuse is not that the action was ‘out of character’, in
the sense of being a departure from what we have come to expect from



the person whose action it is. Quite the contrary, in fact. The gist of an
excuse … is precisely that the person with the excuse lived up to our
expectations … [T]he question, for excusatory purposes, is obviously
not whether the person claiming the excuse lived up to expectations in
the predictive sense of being true to form … The question is whether
that person lived up to expectations in the normative sense. Did she
manifest as much resilience, or loyalty, or thoroughness, or presence of
mind as a person in her situation should have manifested? In the face of
terrible threats, for example, did this person show as much fortitude as
someone in his situation could properly be asked to show? … The
character standards which are relevant to these and other excuses are
not the standards of our own characters, not even the standards of most
people’s characters, but rather the standards to which our characters
should, minimally, conform.”29

4–018

This assessment does not involve making broad or sweeping
judgements about the individual’s character as a person. Instead,
the judgement, based in practice upon reasonableness, involves a
specific assessment of whether the reasons upon which the
action was taken correspond to the character standards to which
we should conform.30 Central to Gardner’s argument is the point
that those who claim excuses are not denying “responsibility”
for their actions. This needs clarification because the word
responsibility is ambiguous. Those who plead excusatory
defences are obviously hoping to avoid responsibility in the
sense of liability. However, they are not denying that they were
their actions, for which there is an intelligible, rational
explanation.31 Indeed, Gardner argues it is part of being a self-
respecting person:

“to be able to give an intelligible rational account of herself, to be able
to show that her actions were the actions of someone who aspired to
live up to the proper standards … She wants it to be the case that her
actions were not truly wrongful, or if they were wrongful, that they
were at any rate justified, or if they were not justified, that they were
at any rate excused.”32

It has been suggested that Gardner’s explanation either leaves



the category of excuses extremely limited or indeed that he is
mistaken about the gist of excuses.33 Other defences, such as
involuntary intoxication, fall outside this analysis but some
commentators have argued that they ought to provide an
excuse.34

VICTOR TADROS, “THE CHARACTERS
OF EXCUSE” (2001) 21 O.J.L.S. 495,
498:

4–019

“In fact, I would suggest that there is no single gist of excuses. The
criminal law is supervised by a multitude of principles. In arguing that
one has an excuse, one attempts to show that whilst one’s action was
wrongful, the principles of the criminal law would not be served by
imposing criminal liability. Excuses, then, mop up where exemptions,
offence definitions and justifications would lead to convictions in
inappropriate cases … [It] may be because the defendant underwent a
fundamental, and reasonable, shift in character before committing the
wrongful act. Or it may be because the defendant only exhibited a vice
that is an inappropriate target for criminal liability. Or it may be for
some other reason, say because the defendant was, beyond her control,
placed in a situation in which she was deprived of a fair opportunity to
make her behaviour conform to the criminal law. In my view, that is as
much as can be said for the gist of excuses.”

4–020

One further issue arises. Just as we might wish to blame the
intentional killer more than the negligent killer, so too we might
wish to blame the provoked killer less than the unprovoked
killer. In other words, there are degrees of blame thatimean that
some defences will not necessarily operate in an all or nothing
fashion.

MARTIN WASIK, “PARTIAL EXCUSES
IN THE CRIMINAL LAW” (1982) 45
M.L.R. 516, 524–525:
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“A more helpful model of the operation of excuses in the criminal law
would involve the recognition of a ‘scale of excuse’, running
downwards from excusing conditions, through partial excuses to
mitigating excuses. Excuses towards the higher end of the scale are
those where maximum moral pressure for exculpation outweighs
reasons of policy and practicality for not permitting the excuse.
Automatism is an example. Those towards the lower end of the scale,
while they may be morally significant, are out-weighed by practical
and policy considerations. A general excusing condition of good
motive is an example. Partial excuses fall into the centre of this range,
and exhibit a fine balance between rival considerations. The partial
excuse of provocation, for example, has been said to be ‘… an
extremely strong exculpatory claim …’ (Gross, p.158) … On the other
hand this excusatory power should surely be weighed against the law’s
requirement of self-control …

All ‘middle range’ excuses may be regarded as potential partial
excuses, but it is clearly not inevitable that they will turn out to be so.
At a given stage in the history of criminal law, policy claims against
admitting a particular excuse as an excusing condition will be seen as
more or less compelling.”35

4–022

Despite the continued debate surrounding the underlying
rationale of excuses, it is possible to identify those defences
which, broadly speaking, can be classified as excuses.

(i) Mistake
4–023

We saw in Ch.2 that there is fierce controversy over whether
mistake negates a definitional element of the crime (and,
therefore, is simply lack of mens rea), or whether it is a defence
that previously had to be based on reasonable grounds.36 This
problem could easily be solved within the existing framework by
asserting that no blame attaches to a person who makes a
reasonable mistake (i.e. complete excuse), but that some blame
attaches to the person who makes an unreasonable mistake, and



he should be liable to that extent (i.e. a partial excuse).

(ii) Duress
4–024

Duress is generally treated as an excuse rather than a
justification. Some cases have identified the defence as hinging
upon the morally involuntary response of the actor, in other
words that the defendant lacked a fair opportunity to conform to
the law. It may also be explained by reference to Gardner’s gist
of excuses. It is not currently open to a defendant charged with
murder or attempted murder to plead duress—although there
have been proposals to reform the law in this respect.37

(iii) Loss of control (formerly
provocation)

4–025

Although provocation may have originated as a justification, its
transformation into a partial excuse under the common law
became more or less complete. However, the new statutory
defence of loss of control has restored an element of justification
to the test. One of the attractions of pleading loss of control, as
opposed to diminished responsibility, is that it gives self-
respecting defendants the opportunity to give an intelligible
rational account of their actions rather than denying any
responsibility.

(iv) Intoxication
4–026

Whether intoxication should be regarded as a defence at all is a
problematic issue that will be considered later. The courts very
frequently refer to it in such terms. Where defendants lack mens
rea because of voluntary intoxication, they will be acquitted of
crimes requiring specific intent but will be convicted of lesser
crimes of basic intent. Looked at in this way, intoxication
appears to constitute a partial excuse.38



(v) Necessity (where the harm
threatened is equal to the harm caused)

4–027

As shall be seen, it is unlikely that English law affords a defence
in such situations. Necessity or “duress of circumstances” as it
has become known is only available as a defence when the
defendant acts “proportionately in order to avoid a threat of
death or serious injury”39 and, as “duress of circumstances”, is
not a defence to a charge of murder. Accordingly, the only
situations where the defence could conceivably be available in
English law where the harm threatened is equal to the harm
caused would be where a defendant causes serious injury to
avoid a threat of serious harm or (perhaps) commits what could
be manslaughter to avoid a threat of death. In such cases, the
defence cannot be regarded as justificatory as the harm being
caused is not less than the harm being threatened, but such a
defence might be regarded as an excuse. We can understand the
predicament of an actor who claims to have had no real choice.
If the defence were to be allowed in the context of homicide, one
possibility would be to regard it as only a partial excuse, i.e.
reducing murder to manslaughter, which is the approach adopted
to loss of control.40 However, given that the general principles
that govern duress and duress of circumstances are increasingly
regarded as “substantially the same”, there have been proposals
for a complete defence to be introduced.41

(vi) Superior orders
4–028

A defence of superior orders does not exist in English law. To
the extent that obeying the orders of superiors is a defence in the
US, the harm done is justified on the basis that the superior
interest protected is military discipline and effectiveness. The
superiority of this interest is only overturned when the
unlawfulness of the order is obvious. Although, following this
reasoning, superior orders could be tentatively classified as a
justification, a better view could be that like duress, it constitutes
an excuse. Such an approach could make the defence more



politically acceptable and lead to its acceptance into English law.
Whether this would be desirable is discussed later.

D. EXEMPTIONS
4–029

While the gist of excuses may remain contested, there has been a
growing acceptance of the view that excuses are not denials of
responsibility. There must be a basic responsibility for one’s
actions for them to be amenable to excuse. However, there are
other situations where the actor bears no basic responsibility for
his actions. This occurs where the defendant lacks practical
reasoning skills and where the actions are not amenable to
intelligible rational explanation. Defences in such situations
(previously categorised as excuses) are now increasingly being
regarded as exemptions:

“[T]he focus on making sense of people’s actions in the light of their
reasons rightly brings to the surface the important point that those
whose reasoning can’t be made sense of in this way, whether because
of profound mental illness or infancy or sleepwalking … are not
responsible for their actions and therefore need no excuses for what
they do.”42

A number of defences operate as exemptions.

(i) Insanity
4–030

A defendant who, because of a disease of the mind, cannot
appreciate the nature and quality of her act, or cannot appreciate
that it is wrong, lacks the practical reasoning skills to be found
responsible for what she has done. On this basis insanity ought
to act as an exemption. However, as we shall see, the wording of
the M’Naghten Rules tends to suggest otherwise.43

(ii) Diminished responsibility
4–031

“Diminished responsibility occupies the peculiar position of a



‘partial exemption’—a position which is closely related to the
specific context of the mandatory life sentence for murder”.44 It
is, however, based on the notion that the actions were
unreasonable:

“The whole point of the diminished responsibility defence is that it
depends on the unreasonableness of the defendant’s reactions, i.e. their
unamenability to intelligible rational explanation.”45

(iii) Automatism
4–032

There is some dispute as to whether automatism is a defence or
whether the need for voluntariness is part of the actus reus
requirement.46 What is clear is that automatism shares the same
rationale as other conditions which give rise to exemption from
criminal liability.

(iv) Lack of age
4–033

Very young children are not regarded as sufficiently responsible
to engage in practical reasoning and, accordingly, are exempt
from criminal liability when they commit a wrong.47

E. SIGNIFICANCE OF
DISTINCTIONS

4–034

What is the point of the theoretical distinctions discussed above?
For Wilson, the varying rationales that have been proffered for
different general defences tend to hinder our comprehension of
how they should operate in criminal law; thereby inhibiting the
delivery of criminal justice.48 However, for other commentators,
the distinction between justification, excuse and exemption is
regarded as the key to defining the parameters of each of the
general defences and, in turn, the reach of the criminal law.
Tadros has described these distinctions as “central to the moral
architecture of the criminal law”.49 For example, approaching



duress as an excuse, and not as a justification, informs one as to
how its rules should be framed. Its importance as a theoretical
guide, therefore, cannot be overestimated. However, there is a
practical utility as well. The distinction between defences has the
following important consequences:

4–035

(a) Whether one is entitled to resist conduct for which the
aggressor has a defence, or entitled to assist the aggressor,
depends upon whether the aggressor’s defence is justificatory or
excusatory in nature.50

PAUL ROBINSON, “CRIMINAL LAW
DEFENSES: A SYSTEMATIC
ANALYSIS” (1982) 82 COL. L. R. 199,
274–275:

4–036

“Where an aggressor has a justification defence, the proper rule is
clear: justified aggression should never be lawfully subject to
resistance or interference. When conduct is deemed justified, it creates,
by definition, a net benefit to society. The owner of a field should not
be allowed to resist one who would burn it to stop a spreading fire, and
others should be encouraged to assist, and not permitted to interfere.

An excused [or exempted] aggressor, on the other hand, should be
subject to lawful resistance. That is, the victim of the psychotic attacker
should be able lawfully to defend himself and to have others lawfully
assist him in such defense. While the aggressor may be ultimately
blameless, the conduct is clearly harmful. All required elements of the
offense are satisfied and no justification exists.”

4–037

Similar principles apply to accessories to crime. Thus, in Quick
and Paddison51 the principal offender had a defence of
automatism—an “exemption” under the above analysis.
Paddison assisted him in his aggression and was held liable as an
accessory. Had Quick’s defence been justificatory in nature, say,



acting reasonably to defend himself, then Paddison would have
been entitled to assist him.

4–038

(b) When conduct is justified, some commentators argue that it
is in effect “approved” of or, at least tolerated and there is,
arguably, no need to try to prevent such conduct re-occurring.
Where conduct is merely excused or exempted, however, society
might wish to protect itself from repetition of such conduct and
might wish to resort to coercive remedies against the defendant
despite his acquittal. Thus, a successful defence of insanity can
lead to commitment in a secure mental hospital. Lack of age is a
defence to a criminal charge, but separate care proceedings may
follow under the Children Act 1989. Diminished responsibility
exempts the actor from liability for murder, but not for
manslaughter, enabling the court to take appropriate steps in
relation to the defendant. So, too, intoxication is only an excuse
to certain crimes—generally where there is a lesser included
offence available to which it is no defence. Automatism, on the
other hand, enables a defendant to escape all coercive measures,
but, even here, there are suggestions that some new form of
special verdict should be returned in such cases enabling a court
to exercise some supervision over such a person to prevent
recurrence of the involuntary action. The remaining excuses
such as duress present little threat of repetition of the conduct
and therefore there is no need to resort to coercive measures, but,
in general, a finding of an exemption (as opposed to a
justification) does alert one to the possibility of considering
some form of restriction, whether criminal or civil, over the
defendant.

The next two consequences of the distinction are admittedly
somewhat speculative.

4–039

(c) Whether a defence is justificatory or excusatory may affect
the law’s response to defendants who claim to have made a
mistake. Thus, the law’s response at present seems to be that
those who make a mistake in relation to a justification, for
example, self-defence, need only have made a genuine mistake.
On the other hand, those who make a mistake in relation to an



excuse, for example, duress, must have made a reasonable
mistake to escape liability.52

4–040

(d) It has been suggested that the justification/excuse/exemption
distinction provides the key to determining which of the general
defences are available to crimes of strict liability. Justificatory
defences are, but excusatory defences are not, available in such
cases.53 According to this view one could successfully plead self-
defence to a strict liability offence, but could not plead
intoxication or mistake to such an offence.

There is a certain logic to this view. The effect of an excusatory
defence is that it destroys blame: the whole point of strict
liability is that it is not concerned with blame. It would,
therefore, be contradictory to allow excusatory defences to strict
liability offences.54 A fortiori, this argument would apply to
exemptions. However, it is submitted that this argument is
unacceptable. Duress is generally regarded as an excuse. It
would surely be absurd to deny the defence of duress when an
actor, with a gun pointed at their head, commits a minor traffic
offence. Indeed, as seen in Ch.2, duress of circumstances,
insanity and automatism have been held to apply to strict
liability offences. This matter is discussed more fully in that
chapter.55

4–041

(e) Where conduct is justified, some commentators suggest that
the law, for conduct in those circumstances, is effectively
amended.56 A precedent is generated that others, in similar
circumstances, may act in the same manner. Excuses and
exemptions, on the other hand, do not constitute exceptions or
modifications to the law. They simply involve an assessment that
in the particular circumstances it would be unjust to hold a
particular actor accountable for their actions. This distinction,
perhaps, needs clearer expression.

PAUL ROBINSON, “CRIMINAL LAW
DEFENSES: A SYSTEMATIC
ANALYSIS” (1982) 82 COL. L. R. 199,



245–247:
4–042

“When conduct is justified there is again nothing to condemn or
punish. The defendant’s conduct did not, under the circumstances,
violate the prohibition of the law, and indeed may be desired and
encouraged. Yet a harm or evil was inflicted, and such conduct should
remain generally prohibited and condemned. Arson, for example,
remains a crime even though the law may permit the burning of a field
if it creates a fire break that saves an entire town, but when an actor is
acquitted under a justification defense, the message to the public may
be unclear, especially since the verdict of ‘not guilty’ gives no hint that
a justification defense is at work. Thus, the condemnation and general
deterrence of arson may be undercut. It might be desirable to alter the
jury verdict to ‘justified,’ thereby acquitting the actor because his
conduct caused no net harm, yet noting the continuing prohibition of
arson …

Excuses have a great potential for undercutting the condemnation and
general deterrence of the harmful conduct. Even taking the objective
circumstances into account, the conduct in an excuse case does
constitute a net harm or evil that is condemned by the criminal law.
Society will continue to condemn and seek to deter such conduct even
in identical circumstances. It is the actor, not the act, which causes us
to excuse. Furthermore, the explanation for acquittal of the offender is
much less apparent than in cases of justification. Excuses, for the most
part, rely on subjective criteria like mental illness, mistake, or
subnormality. Often only a person who is aware of the evidence
adduced at trial will understand that acquittal is based upon these
special characteristics of the actor, not an approval or tolerance of the
act.

The limited value of a simple ‘not guilty’ verdict to convey the proper
message accounts for some of the difficulties which have arisen in
cases of excuse [such as Dudley and Stephens: see below, p.387] …

It may be because of this potential for misapprehension that an
acquittal based on insanity is reported as a verdict of ‘not guilty by
reason of insanity’ …

The only sound approach is to recognize excuse defenses, but to



minimize the danger of misperception of the acquittal by relying upon
special verdicts—not guilty by reason of excuse—and assuring that the
public understands that special message. Civil commitment and similar
procedures outside the criminal justice system are available to further
the goals of special deterrence and rehabilitation in the absence of
condemnable culpability.”

4–043

It is important to note, of course, that Robinson draws a
distinction between excuses and justifications only. What we
now call “exemptions” are included within the excusatory
classification. However, his central message is the same. The
moral message sent by an excuse or an exemption is different
from that sent by justifications. This difference may be made
clearer by the development of “special” verdicts. The case for
this is, obviously, at its strongest in relation to exemptions. If,
however, one takes the view that excuses, such as duress, are
borderline justifications, the argument for a “special” verdict is
very weak. Somebody who, according to Gardner’s analysis, has
lived up to the character standards of her role has done all that
could reasonably be expected in the circumstances and should be
entitled to a full and unqualified acquittal.

We are now in a position to examine the various defences.

II. Consent

A. INTRODUCTION
4–044

Certain crimes are defined in such a manner that they can only
be committed without the victim’s consent. Rape, for instance, is
penile penetration of the vagina, anus or mouth of a person who
does not consent to it.57 In such cases a defendant who claims
that a person was consenting to penetration is not pleading
consent as a defence, but is claiming that one of the definitional
elements of the offence is missing—that the actus reus of the
crime has not been committed.58 A definition that provided that
it was rape to engage in these actions (with a special defence to



cover those cases where consent was present) would seem
wrong:

“The reason is that it reflects a morality that is foreign to us. We
simply do not think that there is always a reason against sexual
intercourse. We are much happier, therefore, with a definition of rape
which includes consent in the definition of the offence rather than
allowing it to operate as a separate defence that only comes into play
as an after-thought once the initial prohibition has been breached.”59

Most crimes are, however, not expressly defined in such a
manner, but the consent of the “victim” may exempt the
defendant from liability. The issue of whether consent should be
regarded as a “defence” was integral to the House of Lords’
decision of Brown.60 The majority took the view that consent
should be regarded as a defence rather than as a definitional
element of the offence. They then went on to conclude that it
should not be available to the appellants who had been convicted
of assault occasioning actual bodily harm following consensual
sado-masochistic encounters. However, Lord Mustill, in the
minority, approached the appeal as raising a question about the
ambit of the offence rather than one involving a defence.61

Normally this distinction is of little importance,62 but in Brown,
where the court was engaged in law-making,63 there can be no
doubt that the “defence approach” made the decision of the
majority somewhat easier. While one may have doubts about the
conclusion they reached, it is submitted that consent should be
regarded as a defence. The defendant admits that they have
committed the full actus reus of the offence, but claims that the
consent of the “victim” justifies the wrong they would otherwise
be committing. As we have seen, a justificatory defence can be
explained in terms of a superior interest being upheld. In relation
to consent, that superior interest is human autonomy. The
foundation of the criminal law is the concept of responsibility
and here it finds expression in the freedom of people to consent
to what would otherwise be a criminal offence. The question is
one of ascertaining what limits, if any, there are to this freedom
to consent. As we shall see, consent is not a defence to all
crimes. Whether it is available as a defence depends on the



following matters: whether the court is sure that the recipient64

truly consented (including whether the recipient was responsible
enough to make such decisions), the nature and degree of harm
involved, and the rationale of consent as a defence.

B. THE REALITY OF CONSENT

JOAN MCGREGOR, “WHY WHEN SHE
SAYS NO SHE DOESN’T MEAN MAYBE
AND SHE DOESN’T MEAN YES: A
CRITICAL RECONSTRUCTION OF
CONSENT, SEX AND THE LAW” (1996)
2 LEGAL THEORY 175, 192:
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“There are a number of different ways of construing the nature and
effect of consent. Consent is always given to the actions and projects of
others. One common understanding of consent is that it ‘authorizes’
another to act in an area that is part of one’s domain, e.g. giving power
of attorney to another. Another way of thinking about consent is that of
giving ‘permission’ to another. Joel Feinberg said, in Harm to Self,
‘Any act that crosses the boundaries of a sovereign person’s zone of
autonomy requires that person’s “permission”; otherwise it is
wrongful’ [p.177]. Conceiving of consent in either of these ways has
normative significance, since it brings into existence new moral and
legal relationships … Consent must, then, be deliberate and voluntary,
since its explicit purpose is to change the world by changing the
structure of rights and obligations of the parties involved.

Within the sovereign zone of our domain, all others have a duty to
refrain from crossing over without our permission. Consent cancels
that duty, at least in regard to the specific acts consented to, and for a
specified time.”

To act as such a “moral transformative”65 consent must be full
and free.66 Indeed, within the context of sexual offences, consent
is expressly defined along these lines: “a person consents if he
agrees by choice, and has the freedom and capacity to make that



choice”.67 Saying that the decision must be voluntary does not
mean that every nuance is critical. Thus, the person who submits
to intercourse rather than be beaten or killed is not regarded as
having given real consent68 but the person who has intercourse
because a boyfriend has declared undying love, or because she
believes that he is rich, cannot later claim that the consent was
invalid if it turns out that the boyfriend was lying.69 This latter
example introduces another dimension: what information is
critical to determining whether consent is full (and free)? In the
example above, the person might well claim that she would
never have agreed to sex had she known that the boyfriend was
lying but this will not prevent her consent being regarded as real.
However, what if the boyfriend does not disclose that he is HIV
positive?

4–046

R. V DICA [2004] Q.B. 1257 (COURT
OF APPEAL, CRIMINAL DIVISION):

4–047

The defendant, who was HIV positive, had unprotected consensual
sexual intercourse with two women on a number of occasions in the
course of relationships with them. Both women subsequently
contracted HIV. The defendant was charged with inflicting grievous
bodily harm contrary to the Offences Against the Person Act 1861 s.20.
The prosecution alleged that he had been reckless as to whether the
women might become infected and that they would never have agreed
to sexual intercourse had they known of his condition. The defendant
was convicted and appealed, inter alia, on the issue of consent which
the trial judge had withdrawn from the jury.

JUDGE LJ:

“The present case is concerned with and confined to s.20 offences
alone … The question for decision is whether the victims’ consent to
sexual intercourse, which as a result of his alleged concealment was
given in ignorance of the facts of the appellant’s condition, necessarily
amounted to consent to the risk of being infected by him. If that
question must be answered ‘Yes’, the concept of consent in relation to
s.20 is devoid of real meaning …



In our view, on the assumed fact now being considered [that they had
not known of his condition], the answer is entirely straightforward.
These victims consented to sexual intercourse. Accordingly the
appellant is not guilty of rape. Given the long-term nature of the
relationships, if the appellant concealed the truth about his condition
from them, and therefore kept them in ignorance of it, there was no
reason for them to think that they were running any risk of infection,
and they were not consenting to it. On this basis, there would be no
consent sufficient in law to provide the appellant with a defence to the
charge under s.20.”

[The court concluded that the defendant would have had a defence had
the women known of his condition and agreed to sexual intercourse
because they were still prepared to run the risks involved. Accordingly,
the trial judge had been wrong to withdraw the issue of consent from
the jury.]

Appeal allowed. Retrial ordered70
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In the subsequent decision of Konzani,71 the Court of Appeal
stressed the need for informed consent—which would almost
invariably have to result from disclosure by the person with
HIV.72 The argument that by consenting to unprotected sex the
person is also impliedly consenting to the risk of infection was
rejected.73 Convictions have also been obtained under s.20 where
defendants have failed to disclose infection with hepatitis B, and
genital herpes, to their sexual partners. 74

In R. v B,75 it was held that the fact that the defendant (who was
charged with rape) had failed to disclose his HIV status was not
relevant to the issue of consent to the act of sexual intercourse as
the act remained consensual. However, it appears that the
position is different if the defendant either actively deceives the
complainant, or deliberately overrides a condition that the
complainant has expressly stated must be complied with before
consenting to sexual activity. In Assange v Sweden,76 the
Administrative Court held that a deception as to the use of a
condom, although not one as to the “nature and purpose” of the
act for the purposes of the Sexual Offences Act 2003 s.76, could
vitiate the complainant’s freedom and choice to consent. In R.



(on the application of F) v DPP, it was held that, where F had
made it clear that the only basis upon which she was prepared to
have sex with her husband was if he withdrew and did not
ejaculate inside her, her consent was negatived when he
deliberately ejaculated in her vagina because she was “deprived
of choice relating to the crucial feature on which her original
consent to sexual intercourse was based”.77 Further, in
McNally,78 a deception as to the gender of the defendant was
held to vitiate consent. If an active deception as to the use of a
condom can negative freedom and choice to consent, then it is
likely that a similar stance would be taken by the courts in
relation to a deception as to HIV (or other STD) status.
However, it is not clear what deceptions will be held to vitiate
consent, since the most guidance that the Court of Appeal was
proposed to give on this issue was that “some deceptions (for
example, in relation to wealth) will obviously not be sufficient to
vitiate consent”,79 and that the evidence in relation to choice and
freedom to consent should be approached in a “broad common
sense way”.80 Nor is it clear precisely at what stage non-
disclosure becomes an “active deception”.81

In addition, the person must have sufficient capacity to give
consent. Capacity may be lacking because of the individual’s
physical or mental condition. As far as medical treatment is
concerned, action taken during an emergency to aid the patient
may not constitute an assault even if done without consent.82 In
theory, at least, the question is whether the patient has the
capacity to consent.83 If, for example, a pregnant woman who
needs an emergency caesarean operation has capacity to consent
then her refusal ought to be respected, even if this places her life
and that of her unborn child at risk.84 In practice, however, the
patient may be found to lack capacity and the operation will go
ahead.85
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As far as adults with severe learning difficulties or mental
disabilities are concerned, capacity to consent is a sensitive
issue. In Jenkins,86 a young woman with a verbal mental age of
two or three who did not understand sexual relationships,
pregnancy or sexually transmitted diseases became pregnant.
DNA tests on the aborted foetus (the decision being taken for her



to have an abortion since she was unable to understand what had
happened to her, to care for a child or give consent to an
abortion) revealed that the father was a member of her
residential staff. He was charged with rape but acquitted, the trial
judge ruling that she had properly consented, as she simply had
to submit to her animal instincts to be deemed to have consented.
The Law Commission has expressed the view that, whilst the
law should protect the sexual autonomy of the mentally disabled
and others, it should also protect the vulnerable. Rightly, it
concluded that the law should be so framed that there is no
capacity to consent in situations such as Jenkins and
recommended that the need to understand the reasonably
foreseeable consequences of sexual activity should be
fundamental to any capacity to consent to such activity.87 A
similar autonomybased approach was adopted by Baroness Hale
in R. v C,88 when she concluded that, in relation to sexual
activity, to have capacity a person must be able to understand the
information relevant to make a decision and weigh that
information to make a choice. Capacity in this context is both
person and situation specific: “One does not consent to sex in
general. One consents to this act of sex with this person at this
time and in this place”.89 The issue of the capacity of the
mentally disabled also frequently arises in relation to medical
treatment and will be considered further in the context of the
decisions of Bland and Re B.90

Incapacity may also arise because of the age of the individual. In
Howard,91 for example, the alleged consent of a six-year-old to
attempted sexual intercourse with the defendant was deemed
invalid. It was judged that she was incapable of giving real
consent. Whilst transparently the right decision in that particular
case, the principle that there must be informed consent by
minors may not always operate so simply. A six-year-old may
truthfully be said not to have attained the “age of discretion” but
can the same thing be said of 12- and 13-year-olds? The reality
is that the “age of discretion” rests not only upon the mental and
physical age of the child but also depends on the type of harm to
which she has allegedly given her consent.92 For example, in
Sutton, it was held that boys of 10, 11 and 12 could consent to
their naked bodies being touched in order to indicate the pose the
photographer wanted.93 However, had the touching been held to



be indecent the same consent would have been held to be invalid
and the photographer would have been convicted of indecent
assault.94 In Gillick v West Norfolk and Wisbech AHA,95 the court
was concerned with whether contraceptive advice could be given
to girls under the age of 16 without parental consent. The House
of Lords ruled that parental rights to determine whether or not
such a child should have medical treatment end “when the child
achieves a sufficient understanding and intelligence to enable
him or her to understand fully what is proposed”.96 A similar
approach was adopted in R. v D in assessing whether a child
could consent to what would otherwise be a kidnapping by one
parent.97 However, recent cases have undermined this “Gillick-
competence” test by restricting it to cases of a child giving
positive consent:

“[T]he courts have held that they have power, as part of their inherent
parental jurisdiction, to override the child’s objections even when he
does have sufficient understanding and has reached 16. They will start
with a preference for respecting his views, but will not allow him to
die, or probably suffer serious harm, through lack of treatment,
especially if his illness is distorting his judgment.”98
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Thus, in Re W, a 16-year-old child suffering from anorexia
nervosa refused medical treatment that would save her life. It
was held that the court had the power to override her wishes
even though she was “Gillick-competent”.99 It is probably also
the case that parents can override their child’s refusal of
treatment.100 Such an approach has been criticised on the basis
that it is “an unattractive prospect that parents might have power
to oblige a capable child to accept forcible treatment against his
will and without any of the safeguards attached to legal
proceedings”.101

C. THE NATURE AND DEGREE OF
HARM
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Harm can be defined as any violation of an interest and, as we



have already begun to see, there are violations of some interests
to which courts will not allow consent to be given. Whether
consent will constitute a defence is ultimately a question of
public policy that involves balancing the seriousness of the harm
against the social utility or acceptability of the defendant’s
conduct. The greater the injury inflicted, the more the defendant
must have some justification (in terms of social utility). Stephen
J in Coney held:

“The principle as to consent seems to me to be this: When one person
is indicted for inflicting personal injury upon another, the consent of
the person who sustains the injury is no defence to the person who
inflicts the injury, if the injury is of such a nature, or is inflicted under
such circumstances, that its infliction is injurious to the public as well
as to the person injured.”102

Thus, if a defendant kills a person at that other’s request, it will
still be murder103; this will be so even though the actions could
be described as “mercy-killing” and even though self-murder
(suicide) is no longer a crime.104 The Criminal Law Revision
Committee rejected the proposal that such a killing “should be a
special offence removed from the law of murder and should
carry a reduced sentence, the reason being that such a killing did
not present a threat to public security as did murder in
general”.105 More recently, the Law Commission has declined to
make any recommendation as to whether there should be an
offence or partial defence of “mercy killing” (beyond a reformed
partial defence of diminished responsibility) on the basis that the
issue needs to be properly addressed by a specific review of this
aspect of the law of homicide.106 However, while active
euthanasia and assisting suicide are prohibited in the UK,107 the
existence of the latter offence is increasingly controversial.108

Moreover, in instances where compassionate assistance is given
by relatives to help someone travel to Switzerland (where
assisted suicide is lawful), prosecutions are likely to be very rare
indeed.109
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Increasingly, the courts have been called upon to determine the
issue of the continuance of medical treatment. In Re B,110 the



patient had suffered an illness that left her paralysed from the
neck down and requiring the support of a ventilator to breathe.
Ms B asked for the ventilator to be switched off and when the
hospital refused, sought a declaration from the court that she had
the capacity to make such a decision and that the hospital had
been acting unlawfully in treating her in defiance of her wishes.
She was found to be capable, the declaration was granted, and
Ms B was moved to a hospital prepared to carry out her wishes
where she died shortly afterwards.111 In other situations, relatives
or the hospital treating the patient may raise the issue of
withdrawing treatment. Many of these cases have concerned
babies born with severe disabilities112 but in the following case
of Bland, the House of Lords was asked to make a declaration
enabling life-sustaining treatment to be withdrawn from a young
male patient who had been severely injured at the Hillsborough
football ground disaster in 1989. The patient had suffered
catastrophic and irreversible damage to the brain, which had left
him in a condition known as a persistent vegetative state.
Medical opinion was agreed that there was no hope of recovery
or improvement.

AIREDALE NHS TRUST V BLAND
[1993] A.C. 789 (HOUSE OF LORDS):

LORD GOFF:

“I must however stress, at this point, that the law draws a crucial
distinction between cases in which a doctor decides not to provide, or
to continue to provide, for his patient treatment or care which could or
might prolong his life, and those in which he decides, for example by
administering a lethal drug, actively to bring his patient’s life to an end
… the former may be lawful, either because the doctor is giving effect
to his patient’s wishes by withholding the treatment or care, or even in
certain circumstances in which … the patient is incapacitated from
stating whether or not he gives his consent. But it is not lawful for a
doctor to administer a drug to his patient to bring about his death, even
though that course is prompted by a humanitarian desire to end his
suffering, however great that suffering may be: see R. v Cox



(unreported), September 18, 1992. So to act is to cross the Rubicon
which runs between on the one hand the care of his living patient and
on the other hand euthanasia …

At the heart of this distinction lies a theoretical question. Why is it that
the doctor who gives his patient a lethal injection which kills him
commits an unlawful act and indeed is guilty of murder, whereas a
doctor who, by discontinuing life support, allows his patient to die,
may not act unlawfully—and will not do so, if he commits no breach of
duty to his patient? …

I agree that the doctor’s conduct in discontinuing life support can
properly be categorised as an omission … But in the end the reason for
that difference is that, whereas the law considers that discontinuance of
life support may be consistent with the doctor’s duty to care for his
patient, it does not, for reasons of policy, consider that it forms any part
of his duty to give his patient a lethal injection to put him out of his
agony.”
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The declaration was affirmed by the House of Lords (dismissing
the appeal by the Official Solicitor) on the basis that further
treatment was futile and that prolonging the patient’s life by
medical treatment could not be said to be in his best interests.
The decision was not simply based on the principle of
“substituted judgement” (as it would have been in the US, for
example113). This is an approach which requires the court to
ascertain what the patient would have wanted. Instead, in this
country the concept of “substituted judgement” may be
subsumed into the broader analysis of the best interests of the
patient.114 While in the US consent is regarded as critical even in
such cases, the courts in this country rejected the idea that, at
common law, they had the power to give consent on behalf of an
incapable adult, viewing their role as being confined to declaring
whether or not treatment, or the withdrawal of treatment, was
lawful.115 Decision-making in such cases is now governed by the
Mental Capacity Act 2005, 116 but the approach of the courts is
similar: life-sustaining treatment may be withdrawn if it is no
longer in the best interests of the incapacitated person.117 The
statutory test for best interests incorporates an important element
of substituted judgement: the patient’s wishes and feelings must



be considered, and from the patient’s subjective point of view
insofar as that is possible.118 In Re A (children) (conjoined
twins),119 the trial judge decided that the separation of the twins
would be lawful, following Bland, because it amounted to a
withdrawal of treatment. The Court of Appeal rejected this
analysis.120 While the concerns expressed in Bland itself about
the omission/commission distinction were echoed, the Court of
Appeal was unanimous in holding that positive acts would have
to be performed to save Jodie’s life and thus the lawfulness of
the operation had to be based on other grounds.121 The
distinction between acts and omissions continues to be of utmost
importance in cases such as Bland where the court is effectively
giving consent to the withdrawal of treatment.122

Consent to serious injury
4–055

In the absence of any social utility123 it is clear that consent will
be no defence to really serious injuries.124 In Leach,125 for
example, the “victim” organised his own crucifixion on
Hampstead Heath. The defendants nailed him to a wooden cross,
his hands pierced by 6-inch nails. The defendants were liable for
unlawful wounding; the consent of the victim was disregarded.
With regard to lesser injuries, the following leading decision
establishes that one may consent to common assault which
involves only minimal or no injury. It was also thought to
establish that consent is not a defence where actual bodily harm
occurs or where a wound is inflicted126 unless it falls within a
recognised exception such as sporting injuries.

R. V BROWN (AND OTHER APPEALS)
[1994] 1 A.C. 212 (HOUSE OF LORDS):
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The appellants belonged to a group of sado-masochistic gay men who
over a ten-year period participated in the commission of acts of
violence against each other, including genital torture, for the sexual
pleasure engendered in the giving and receiving of pain. The partner in
each case consented to the acts being committed and sustained no



permanent injury. The participants had code words that enabled them
to indicate when the pain became excessive. The appellants were
charged with assault occasioning actual bodily harm contrary to s.47,
and with unlawful wounding contrary to the Offences Against the
Person Act 1861 s.20. The appellants changed their pleas to guilty
when the trial judge ruled that consent was no defence to such charges
and subsequently appealed.

LORD TEMPLEMAN:

“My Lords, the appellants were convicted of assaults occasioning
actual bodily harm contrary to section 47 of the Offences against the
Person Act 1861 … The incidents which led to each conviction
occurred in the course of consensual sado-masochistic encounters. The
Court of Appeal upheld the convictions and certified the following
point of law of general public importance:

‘Where A wounds or assaults B occasioning him actual bodily harm
in the course of a sado-masochistic encounter, does the prosecution
have to prove lack of consent on the part of B before they can
establish A’s guilt under section 20 or section 47 of the Offences
against the Person Act 1861?’

… In the present case each of the appellants intentionally inflicted
violence upon another (to whom I refer as ‘the victim’) with the
consent of the victim and thereby occasioned actual bodily harm or in
some cases wounding or grievous bodily harm. Each appellant was
therefore guilty of an offence under section 47 or section 20 of the Act
of 1861 unless the consent of the victim was effective to prevent the
commission of the offence or effective to constitute a defence to the
charge.

In some circumstances violence is not punishable under the criminal
law. When no actual bodily harm is caused, the consent of the person
affected precludes him from complaining. There can be no conviction
for the summary offence of common assault if the victim has consented
to the assault. Even when violence is intentionally inflicted and results
in actual bodily harm, wounding or serious bodily harm the accused is
entitled to be acquitted if the injury was a foreseeable -incident of a
lawful activity in which the person injured was participating. Surgery
involves intentional violence resulting in actual or sometimes serious
bodily harm but surgery is a lawful activity. Other activities carried on
with consent by or on behalf of the injured person have been accepted



as lawful notwithstanding that they involve actual bodily harm or may
cause serious bodily harm. Ritual circumcision, tattooing, ear-piercing
and violent sports including boxing are lawful activities …

My Lords, the authorities dealing with the intentional infliction of
bodily harm do not establish that consent is a defence to a charge under
the Act of 1861. They establish that the courts have accepted that
consent is a defence to the infliction of bodily harm in the course of
some lawful activities. The question is whether the defence should be
extended to the infliction of bodily harm in the course of sado-
masochistic encounters … [This question] can only be decided by
consideration of policy and public interest … Counsel for some of the
appellants argued that the defence of consent should be extended to the
offence of occasioning actual bodily harm under section 47 of the Act
of 1861 but should not be available to charges of serious wounding and
the infliction of serious bodily harm under s.20. I do not consider that
this solution is practicable. Sadomasochistic participants have no way
of foretelling the degree of bodily harm which will result from their
encounters … Counsel for the appellants argued that consent should
provide a defence to charges under both section 20 and section 47
because, it was said, every person has a right to deal with his body as
he pleases. I do not consider that this slogan provides a sufficient guide
to the policy decision which must now be made. It is an offence for a
person to abuse his own body and mind by taking drugs. Although the
law is often broken, the criminal law restrains a practice which is
regarded as dangerous and injurious to individuals and which if
allowed and extended is harmful to society generally. In any event the
appellants in this case did not mutilate their own bodies. They inflicted
bodily harm on willing victims. Suicide is no longer an offence but a
person who assists another to commit suicide is guilty of murder or
manslaughter.127

The assertion was made on behalf of the appellants that the sexual
appetites of sadists and masochists can only be satisfied by the
infliction of bodily harm and that the law should not punish the
consensual achievement of sexual satisfaction. There was no evidence
to support the assertion that sado-masochist activities are essential to
the happiness of the appellants or any other participants but the
argument would be acceptable if sado-masochism were only concerned
with sex, as the appellants contend. In my opinion sado-masochism is
not only concerned with sex. Sado-masochism is also concerned with



violence. The evidence discloses that the practices of the appellants
were unpredictably dangerous and degrading to body and mind and
were developed with increasing barbarity and taught to persons whose
consents were dubious or worthless …

In principle there is a difference between violence which is incidental
and violence which is inflicted for the indulgence of cruelty. The
violence of sado-masochistic encounters involves the indulgence of
cruelty by sadists and the degradation of victims … I am not prepared
to invent a defence of consent for sado-masochistic encounters which
breed and glorify cruelty and result in offences under sections 47 and
20 of the Act of 1861.”

LORD MUSTILL (DISSENTING):

“Throughout the argument of the appeal I was attracted by an analysis
on the following lines. First, one would construct a continuous
spectrum of the infliction of bodily harm, with killing at one end and a
trifling touch at the other. Next, with the help of reported cases one
would identify the point on this spectrum at which consent ordinarily
ceases to be an answer to a prosecution for inflicting harm. This could
be called ‘the critical level.’ It would soon become plain however that
this analysis is too simple and that there are certain types of special
situation to which the general rule does not apply. Thus, for example,
surgical treatment which requires a degree of bodily invasion well on
the upper side of the critical level will nevertheless be legitimate if
performed in accordance with good medical practice and the consent of
the patient. Conversely, there will be cases in which even a moderate
degree of harm cannot be legitimated by consent …

For all the intellectual neatness of this method I must recognise that it
will not do, for it imposes on the reported cases and on the diversities
of human life an order which they do not possess. Thus, when one
comes to map out the spectrum of ordinary consensual physical harm,
to which the special situations form exceptions, it is found that the task
is almost impossible, since people do not ordinarily consent to the
infliction of harm. In effect, either all or almost all the instances of the
consensual infliction of violence are special …

Furthermore, when one examines the situations which are said to found
such a theory it is seen that the idea of consent as the foundation of a



defence has in many cases been forced on to the theory, whereas in
reality the reason why the perpetrator of the harm is not liable is not
because of the recipient’s consent, but because the perpetrator has
acted in a situation where the consent of the recipient forms one, but
only one, of the elements which make the act legitimate …

I thus see no alternative but to adopt a much narrower and more
empirical approach, by looking at the situations in which the recipient
consents or is deemed to consent to the infliction of violence upon him,
to see whether the decided cases teach us how to react to this new
challenge …

[Lord Mustill concluded that the case law left the way open for the
House to determine the issue completely anew.]

As I have ventured to formulate the crucial question, it asks whether
there is good reason to impress upon section 47 an interpretation which
penalises the relevant level of harm irrespective of consent, i.e., to
recognise sado-masochistic activities as falling into a special category
of acts, such as duelling and prize-fighting, which ‘the law says shall
not be done.’ This is very important, for if the question were differently
stated it might well yield a different answer. In particular, if it were
held that as a matter of law all infliction of bodily harm above the level
of common assault is incapable of being legitimated by consent, except
in special circumstances, then we would have to consider whether the
public interest required the recognition of private sexual activities as
being in a specially exempt category. This would be an altogether more
difficult question and one which … [should be answered by
Parliament] … I ask myself … whether the Act of 1861 (a statute
which … was clearly intended to penalise conduct of a quite different
nature) should in this new situation be interpreted so as to make it
criminal?”

[His Lordship concluded that there were insufficient grounds to do so
and allowed the appeals.]

LORD SLYNN (DISSENTING):

“[T]here exist areas where the law disregards the victim’s consent even
where that consent is freely and fully given. These areas may relate to
the person (e.g. a child); they may relate to the place (e.g. in public);
they may relate to the nature of the harm done. It is the latter which is



in issue in the present case.

I accept that consent cannot be said simply to be a defence to any act
which one person does to another. A line has to be drawn as to what
can and as to what cannot be the subject of consent …

[T]o be workable, it cannot be allowed to fluctuate within particular
charges and in the interests of legal certainty it has to be accepted that
consent can be given to acts which are said to constitute actual bodily
harm and wounding. Grievous bodily harm I accept to be different by
analogy with and as an extension of the old cases on maiming.
Accordingly, I accept that other than for cases of grievous bodily harm
or death, consent can be a defence. This in no way means that the acts
done are approved of or encouraged.”

Appeal dismissed
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While this decision can only be profoundly regretted as legal
moralism prevailing over human autonomy and the right of
persons to express their sexuality as they see fit,128 it did, in
some respects, help to clarify the law. The majority, in their
answer to the certified question, decided that consent can be a
defence to common assault, but is generally no defence to an
assault occasioning actual bodily harm or to an unlawful
wounding. There are exceptions to this general rule based on
“policy and public interest” which allow persons to consent to
the infliction of actual bodily harm, wounding—and even
serious bodily harm. These exceptions include activities such as
surgery, tattooing, ear-piercing,129 rough sport and extends to
sexual activity with a known risk of serious sexual disease.
However, the decision in Brown and its progeny leave certain
questions unanswered.

While the House of Lords endorsed the existence of “well
established exceptions”, the parameters of these exceptions are
far from clear. This is true, even in the context of sexual
encounters.

R. V WILSON [1996] 2 CR. APP. R. 241
(COURT OF APPEAL, CRIMINAL



DIVISION):
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The defendant was convicted of assaulting his wife contrary to the
Offences Against the Person Act 1861 s.47. He admitted to the police
(who had been informed by the wife’s doctor) that he had used a hot
knife to brand his initials on her buttocks. The judge ruled that he was
bound by the decision in Brown. On appeal:

RUSSELL LJ:

“We are abundantly satisfied that there is no factual comparison to be
made between the instant case and … and Brown: Mrs Wilson not only
consented to that which the appellant did, she instigated it. There was
no aggressive intent on the part of the appellant. On the contrary, far
from wishing to cause injury to his wife, the appellant’s desire was to
assist her in what she regarded as the acquisition of a desirable piece of
personal adornment, perhaps in this day and age no less understandable
than the piercing of nostrils or even tongues for the purposes of
inserting decorative jewellery.

In our judgment Brown is not authority for the proposition that consent
is no defence to a charge under section 47 of the 1861 Act, in all
circumstances where actual bodily harm is deliberately inflicted. It is to
be observed that the question certified for their Lordships in Brown
related only to a ‘sadomasochistic encounter’. However, their
Lordships recognised in the course of their speeches, that it was
necessary that there be exceptions to what is no more than a general
proposition. The speeches of [several of their Lordships] … all refer to
tattooing as being an activity which, if carried out with the consent of
an adult, does not involve an offence under section 47, albeit that
actual bodily harm is deliberately inflicted.

For our part, we cannot detect any logical difference between what the
appellant did and what he might have done in the way of tattooing. The
latter activity apparently requires no state authorisation, and the
appellant was as free to engage in it as anyone else.

We do not think that we are entitled to assume that the method adopted
by the appellant and his wife was any more dangerous or painful than
tattooing … [W]e are firmly of the opinion that it is not in the public
interest that activities such as the appellant’s in this appeal should



amount to criminal behaviour. Consensual activity between husband
and wife, in the privacy of the matrimonial home, is not, in our
judgment, a proper matter for criminal investigation, let alone criminal
prosecution … In this field, in our judgment, the law should develop
upon a case by case basis rather than upon general propositions to
which, in the changing times we live, exceptions may arise from time
to time not expressly covered by authority.”

Appeal allowed

R. V EMMETT, CASE NO. 9901191 ZR,
THE TIMES 15 OCTOBER 1999
(COURT OF APPEAL, CRIMINAL
DIVISION):
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The defendant and his partner engaged in consensual sexual activity
that on one occasion involved partial asphyxiation and on another
occasion setting light to lighter fuel on her breast. As a result, she
suffered subconjunctival haemorrhages in both eyes, some bruising
around her neck and a burn that at first was thought to be so serious as
to require a skin graft. The offence came to light because the doctor
treating the woman reported it to the police. The defendant was
convicted of assault occasioning actual bodily harm. The trial judge
distinguished Wilson and followed Brown in ruling that consent was no
defence where the parties foresaw the risk of injuries. On appeal:

WRIGHT J:

“[W]e have come to the clear conclusion that the evidence in the
instant case, in striking contrast to that in Wilson, made it plain that the
actual or potential damage to which the appellant’s partner was
exposed in this case, plainly went far beyond that which was
established by the evidence in Wilson. The lady suffered a serious, and
what must have been, an excruciating painful burn … As to the process
of partial asphyxiation … while it may now be fairly well known that
the restriction of oxygen to the brain is capable of heightening sexual
sensation, it is also, or should be, equally well-known that such a
practice contains within itself a grave danger of brain damage or even



death … The appellant was plainly aware of that danger …
Accordingly, whether the line beyond which consent becomes
immaterial is drawn at the point … at which common assault becomes
assault occasioning actual bodily harm, or at some higher level, where
the evidence looked at objectively reveals a realistic risk of more than a
transient or trivial injury, it is plain, in our judgment, that the activities
involved in by this appellant and his partner went well beyond that line
…

[The appellant argues that] the involvement of the processes of the
criminal law, in the consensual activities that were carried on in this
couple’s bedroom, amount to a breach of Article 8 of the European
Convention on Human Rights [right to respect for private and family
life] … It seems clear to us that once the conduct of the accused person
has gone beyond the permitted limit, however that is defined, in
inflicting injury upon or exposing to potential risk his or her partner, in
the course of sadomasochistic games whether homo- or heterosexual,
so that he or she prima facie at least has committed an offence of a
sufficient degree of seriousness, the institution of a criminal
investigation and, if appropriate, criminal proceedings cannot amount
to a breach of Article 8.”

Appeal dismissed
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While this decision can be welcomed, as applying the same test
to different types of sexual relationships, the judgment is non-
committal about the precise point at which the state may
intervene in one’s private sexual life. Branding one’s wife with a
knife is permitted (by analogy with the “exception” of
tattooing130) but the activities in this case “went well beyond that
line”. The reliance in Wilson on the fact that the branding had
been done as an act of affection rather than aggression is
unhelpful. Subsequently, the decisions of Dica and Konzani have
attempted to render more coherent the law surrounding consent
and sexual activity. In Dica, the court decided that if the women
had known of the defendant’s condition and continued to engage
in sexual activity with him, their consent would have been an
answer to a charge of inflicting grievous bodily harm.

R. V DICA [2004] Q.B. 1257 (COURT



OF APPEAL, CRIMINAL DIVISION):
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JUDGE LJ:

“[Emmett and the case of Boyea131] demonstrate that violent conduct
involving the deliberate and intentional infliction of bodily harm is and
remains unlawful notwithstanding that its purpose is the sexual
gratification of one or both participants. Notwithstanding their sexual
overtones, these cases were concerned with violent crime, and the
sexual overtones did not alter the fact that both parties were consenting
to the deliberate infliction of serious harm or bodily injury on one
participant by the other. To date, as a matter of public policy, it has not
been thought appropriate for such violent conduct to be excused merely
because there is a private consensual sexual element to it. The same
public policy reason would prohibit the deliberate spreading of disease,
including sexual disease.

In our judgment the impact of the authorities dealing with sexual
gratification can too readily be misunderstood. It does not follow from
them, and they do not suggest, that consensual acts of sexual
intercourse are unlawful merely because there may be a known risk to
the health of one or other participant. These participants are not intent
on spreading or becoming infected with disease through sexual
gratification. They are not indulging in serious violence for the purpose
of sexual gratification. They are simply prepared, knowingly, to run the
risk—not the certainty—of infection, as well as all the other risks
inherent in and possible consequences of sexual intercourse, such as,
and despite the most careful precautions, an unintended pregnancy …

These, and similar risks, have always been taken by adults consenting
to sexual intercourse … Modern society has not thought to criminalise
those who have willingly accepted the risks …

The problems of criminalizing the consensual taking of risks like these
include the sheer impracticability of enforcement and the haphazard
nature of its impact. The process would undermine the general
understanding of the community that sexual relationships are pre-
eminently private and essentially personal to the individuals involved
in them …

In our judgment, interference of this kind with personal autonomy, and



its level and extent, may only be made by Parliament.”
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While autonomy is upheld here (unlike in Brown) in respect of
the choice of individuals to engage in risk-laden sexual activity,
the distinction being drawn between violence and sex is no more
illuminating or coherent than the distinction in Wilson between
affection and aggression.

In 2013, Steven Lock was tried at Ipswich Crown Court for an
offence under the Offences Against the Person Act 1861 s.47.
Inspired by the bestselling erotic work of fiction, Fifty Shades of
Grey,132 he had restrained his partner, who had signed a letter
stating that she gave him permission to treat her as a slave, and
lashed her with a rope, causing 14 centimetre bruises to her
buttocks. His defence was that this was a “master and slave” sex
game to which the complainant had consented, and that he had
not intended to inflict injury. He was acquitted by the jury.133 In
Brown, Lord Mustill recognised that societal attitudes and
behaviour change over time, and that the line between acceptable
and unlawful behaviour might need to be revisited in the future:

“It also seems plain that as the general social appreciation of what is
tolerable and of the proper role of the state in regulating the lives of
individuals changes with the passage of time, so we shall expect to
find that the assumption of the criminal justice system about what
types of conduct are properly excluded from its scope, and about what
is meant by going ‘too far’ will not remain constant.”134

Injuries during sports
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What is the position with regard to other exceptions? Consent is
a defence to sports participants who injure one another in the
course of their sporting activities. Lawful sports (excluding
activities such as prize-fighting) are to be encouraged: they are
“manly diversions, they tend to give strength, skill and activity,
and may fit people for defence, public as well as personal, in
time of need”.135 In Billinghurst, the jury was directed that rugby



players consent to such force as can reasonably be expected
during the game.136 In Barnes, the defendant made, in the words
of the prosecution, “a crushing tackle, which was late,
unnecessary, reckless and high up the legs” upon a player on the
opposing side in an amateur game of football which resulted in
serious injuries to the ankle and calf bone of the player.137 The
defendant was convicted of maliciously inflicting grievous
bodily harm under the Offences Against the Person Act 1861
s.20. At his appeal, Lord Woolf stated that there was now a
steady flow of cases coming before them which required them to
give guidance. He stressed that prosecutions should be reserved
for those situations where the conduct was sufficiently grave to
be categorised as criminal. Given that most organised sports had
their own disciplinary procedures for enforcing the rules and
standards of conduct, it was not only unnecessary but also
undesirable that criminal proceedings should generally occur. “If
what occurs goes beyond what a player can reasonably be
regarded as having accepted by taking part in the sport, this
indicates that the conduct will not be covered by the defence” of
consent. Noteworthy is that the court held that the threshold for
sporting conduct being regarded as criminal will vary depending
on all the circumstances, including “[t] he type of the sport, the
level at which it is played, the nature of the act, the degree of
force used, the extent of the risk of injury, [and] the state of
mind of the defendant”. Where there are borderline cases the
jury would “need to ask themselves among other questions
whether the contact was so obviously late and/or violent that it
could not be regarded as an instinctive reaction, error or
misjudgment in the heat of the game”.138

In those cases where criminal liability does result, the courts will
ordinarily respond to such offending by imposing a custodial
sentence.139 Where does this analysis leave professional boxing:

“For money, not recreation or personal improvement, each boxer tries
to hurt the opponent more than he is hurt himself, and aims to end the
contest prematurely by inflicting a brain injury serious enough to
make the defendant unconscious … It is in my judgment best to regard
this as another special situation which for the time being stands
outside the ordinary law of violence because society chooses to



tolerate it.”140

Injuries during the course of
employment
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In H v Crown Prosecution Service,141 the Administrative Court
refused to hold that a teacher at a school for children with special
needs, by accepting employment at that school, had impliedly
consented to the use of minor violence against him by his pupils
because, in that type of school, pupils would frequently exhibit
aggressive and challenging behaviour. An argument that this
situation was analogous to the contact sports cases and that, by
analogy, such cases should be dealt with by the schools’ internal
disciplinary proceedings, rather than by the criminal law, was
similarly rejected. The Court was concerned about possibly
opening the floodgates to arguments that those dealing with
difficult individuals impliedly consented to minor assaults upon
them:

“For example, if teachers impliedly consent to common assault, what
of other people such as support staff, dinner ladies and other students?
Are they to be regarded as having impliedly consented to assaults
upon them? One can also conceive of other situations where, if the
defendant’s contention is correct, it must logically follow that consent
must be deemed to be given, for example by a nurse or doctor on a
ward with difficult patients.”142

Ritualistic and surgical procedures
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There are a number of other special situations where the
deliberate infliction of bodily harm may be legitimated by
consent. An example is the ritual circumcision of males.143 The
cultural acceptance this form of invasive action enjoys is very
different to the position of female circumcision. This latter
practice is mainly performed on young girls of African origin in
order to protect their virginity. “[I]ts purpose lies in the control



and oppression of women and the suppression of female
sexuality”.144 Such circumcisions can cause very severe injuries
and have been made criminal.145 People over the age of 16 may
give consent to other forms of surgical interference. Whether it
is the consent of the patient that renders the actions lawful or
whether surgery forms a special category of its own is an issue
which has yet to be fully resolved in the courts.146 We know that
at least one surgeon has performed amputation operations on two
patients suffering from the rare medical disorder of
apotemnophilia which induces in its sufferers the desire to have
a (healthy) limb amputated.147 The legality of this (and its
rationale) was not tested by a prosecution but a similar scenario
would provide a “limit” case for the courts on the issue of
consent to surgery.

Injuries during “horseplay”
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Finally, there is a problem concerning “rough horseplay”. In
Jones,148 it was held that this activity which occurs “in the school
playground, in the barrack-room and on the factory floor”149 was
something that persons consent to as long as there is no intention
to cause injury. Because of this, a group of schoolboys in Jones
who had thrown their victims “some 9 or 10 feet” into the air
causing, in one case, a ruptured spleen which necessitated a
surgical operation for its removal, had their convictions for
causing grievous bodily harm quashed. In Brown, Lord Mustill
stated that the criminal law could not concern itself with such
activities “provided that they do not go too far”.150 This public
policy approach was adopted in P where it was held that in the
context of horseplay consent might be highly material in
negating what would otherwise be an unlawful act.151 In this
case, two teenage defendants, after a post-exam celebration,
threw the victim over a bridge to his death. Their convictions for
manslaughter were upheld—not on the basis that consent was
irrelevant in such circumstances—but on the basis that no
consent had been given and it was abundantly clear that the
victim had been actively resisting the defendants.

These cases have the potential to be a bully’s charter.152 It is far-



fetched to suggest that the boys in Jones who were being held by
several others to prevent them running away were genuinely
consenting to being thrown into the air. To suggest that boys can
consent to grievous bodily harm or a risk of death, but that sado-
masochists, who are genuinely consenting, cannot consent to
actual bodily harm, provides an interesting insight into the way
some of our judiciary view the world. Violence in the
playground or barrack-room is what is expected and normal in
the male world; it is a “manly diversion”. Two men wishing to
express their sexuality together and in private are not doing the
sort of thing “real men” do. It is an “evil thing” and
“uncivilised”153 and cannot be the subject of valid consent.

Assaults occasioning actual bodily harm
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An assault occasioning actual bodily harm contrary to s.47 can
be inflicted intentionally or recklessly. Indeed, the defendant
need not foresee any bodily harm at all as the mens rea is the
same as that of a common assault.154 It is unclear whether
consent can never be a defence to s.47155 (apart from the
recognised exceptions) or whether this is limited to cases where
the actual bodily harm is deliberately inflicted.156 There are dicta
supporting this latter view.157 On the other hand, the majority in
Brown all answered the certified question in the negative. This
question was framed with reference to “section 20 and section
47”, both of which offences can be committed recklessly. Lord
Jauncey was clear that consent could never be a defence to
anyone charged with either a s.47 or a s.20 offence (apart from
the well-established exceptions). Further, the majority approved
of the dictum of Lord Lane in Attorney-General’s Reference
(No.6 of 1980) that it was not in the public interest that people
should try to or should cause each other bodily harm (for no
good reason) and that it was an assault if actual bodily harm was
intended and/or caused.158 Thus, it is possible that if actual
bodily harm results, even though it is neither intended nor
foreseen, consent would be negated.159

However, the better view is that whether consent can ever be a
defence, in cases where the injury is not intended, depends on



the context in which these injuries are inflicted. In Brown the
certified question was expressly posed in relation to woundings
or actual bodily harm “in the course of a sadomasochistic
encounter” and it is arguable that it is only in such cases that
consent is never a defence to a s.47 charge. It is only on “public
interest” grounds that consent is not a defence here and
presumably the “public interest” varies with the type of case
involved. For example, we are all deemed to consent to a certain
degree of bodily contact in everyday life when on buses, trains
and so on. It seems perfectly plausible in such a case to argue
that consent can be a defence to a s.47 charge if the actual bodily
harm was not deliberately caused. We all consent not only to
everyday touching but also to the risk of being pushed and
jostled and perhaps injured. We certainly do not consent,
however, to persons pushing us over and deliberately causing us
actual bodily harm.

Similarly, with sexual activity (not of a sadomasochistic variety)
it was held in Dica, as we have seen, that there could be consent
to the risk of HIV (which is grievous bodily harm). In
Meachen,160 the defence case was that the complainant had
consented, for her gratification, to the defendant inserting his
finger into her anus. She suffered serious anal injury. On appeal,
the defendant’s conviction for inflicting grievous bodily harm
contrary to s.20 was quashed. As her injuries had not been
intended, her consent could provide a defence.161

The issue of consenting to actual bodily harms also arises in the
context of fights between consenting participants. In Attorney-
General’s Reference (No.6 of 1980) it was held that one could
not consent to injuries sustained in a fight because such fighting
(unless properly conducted under the Queensberry Rules) was
contrary to the public interest. However, what if the injuries
sustained in the fight were not sufficient to amount to actual
bodily harm, or if the prosecution chose for other reasons to
charge only with common assault? Would consent be a defence
to such a charge? In Attorney-General’s Reference (No.6 of
1980) it was held that there could be an assault in such
circumstances if actual bodily harm was “intended and/or
caused”.162 If actual bodily harm is intended but not actually
caused, the only possible charge is common assault. This issue is



not directly addressed in Brown but would appear to be
answered by the following, fairly typical statement by Lord
Lowry that “everyone agrees that consent remains a complete
defence to a charge of common assault”.163 Until this point has
been resolved prosecutors are likely to avoid charging common
assault in any case where consent is involved.

This leaves us with a legal anomaly: consent is a defence to
assault but cannot be a defence to actual bodily harm. Yet how
can a defendant be guilty of the offence of assault occasioning
actual bodily harm when there can be no liability for one of the
elements of the offence, namely, the assault?164

D. THE RATIONALE OF CONSENT
AS A DEFENCE
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An attempt to understand the basis upon which, and the extent to
which, consent currently operates as a defence involves a
consideration of liberalism, paternalism and moralism. Those
issues were considered in Ch.1 and will not be explored again
here. However, two final insights may be presented.

GEORGE P. FLETCHER, RETHINKING
CRIMINAL LAW (1978), PP.770–771:
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“The principle that individuals are free and responsible agents informs
the analysis of consent … Once accepted, the value of autonomy does
not lend itself to being offset by competing social interests. So far as
the rationale of consent is that individuals should be free to waive their
rights, this capacity of waiver is not a contingent value, subject to
repeated balancing against the opposing array of interests.

There is some evidence that at the fringes, however, the principle of
autonomy gives way to competing social values. The prevailing view
in Western legal systems is that the individual has the right to take his
own life or to torture himself, but he does not have the right to
authorise others to do the killing or to perform a sado-masochistic
beating. That there is a personal right to suffer in these cases indicates



that the rationale for limiting personal autonomy is not a paternalistic
governmental posture toward the victim’s injuring himself. If the issue
were paternalism, the government should employ sanctions as well
against suicide and other forms of self-destruction.

A more convincing account of the distinction between self-injury and
consenting to injury by others derives from the danger of implicating
other persons in dangerous forms of conduct. The individual who kills
or mutilates himself might affect the well-being of family and friends,
but this result depends upon the actor’s relationships with other people.
In contrast, the self-destructive individual who induces another person
to kill or to mutilate him implicates the latter in the violation of a
significant social taboo. The person carrying out the killing or the
mutilation crosses the threshold into a realm of conduct that, the
second time, might be more easily carried out. And the second time, it
might not be particularly significant whether the victim consents or not.
Similarly, if someone is encouraged to inflict a sado-masochistic
beating on a consenting victim, the experience of inflicting the beating
might loosen the actor’s inhibitions against sadism in general.”

DAVID FELDMAN, CIVIL LIBERTIES
AND HUMAN RIGHTS IN ENGLAND
AND WALES, 2ND EDN (2002), PP.715–
716:
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“[T]o imply … that carefully controlled, planned, and consensual
violence as part of a sexual encounter has no redeeming social value,
but to accept that boxing or rough and undisciplined play have social
value which justifies the infliction of bodily harm, turns reality on its
head. The object of respecting consent to the rough and tumble of sport
(like consent to medical treatment) is primarily to protect the individual
interests of the participants as they perceive them, rather than to
advance any public interest. It is a recognition of individual autonomy,
the right of individuals of sufficient understanding to make their own
decisions about what is good for them. In principle, this should apply
equally to people’s sexual preferences. Indeed, it is hard to see how the
interest (whether public or private) in allowing people to express their



sexuality, which forms a fundamental part of people’s personality,
could be less important than the interest in allowing people to pursue
sports. Sport is fun, but sex, for many people, is more than fun: it is a
form of selfexpression.”
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Even if one concedes that, in certain cases, consent ought not to
provide a complete defence, do we blame such defendants as
much as those who commit similar harms against their victims
who are not consenting? Even if consent does not provide a
complete justification, ought it not to provide a partial defence
so as to reduce the defendant’s level of criminal liability and/or
punishment?

E. REFORM PROPOSALS
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The judgments of their Lordships in Brown prompted the Law
Commission to examine the law relating to consent. It adopts an
essentially pragmatic approach and follows what it perceives to
be the prevailing attitude in Parliament to questions of
criminalisation,165 that is, “paternalism softened at the edges
when Parliament is confident that there is an effective system of
regulatory control”.166

LAW COMMISSION, CONSENT IN THE
CRIMINAL LAW (CONSULTATION
PAPER NO.139, 1995), PARAS 4.47–
4.51:
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“4.47 We provisionally propose that the intentional causing of
seriously disabling injury to another person should continue to be
criminal, even if the person injured consents to such injury or to the
risk of such injury.

4.48 We provisionally propose that—

(1) the reckless causing of seriously disabling injury should



continue to be criminal, even if the injured person
consents to such injury or to the risk of such injury; but

(2) a person causing seriously disabling injury to another
person should not be regarded as having caused it
recklessly unless—

(a) he or she was, at the time of the act or omission causing
it, aware of a risk that such injury would result, and

(b) it was at that time contrary to the best interests of the
other person, having regard to the circumstances known
to the person causing the injury (including, if known to
him or her, the fact that the other person consented to
such injury or to the risk of it), to take that risk.

4.49 We provisionally propose that the intentional [and reckless (4.50)]
causing of any injury to another person other than seriously disabling
injury … should not be criminal if, at the time of the act or omission
causing the injury, the other person consented to injury of the type
caused.

4.51 … ‘seriously disabling injury’ should be taken to refer to an injury
or injuries which

(1) cause serious distress, and

(2) involve the loss of a bodily member or organ or permanent bodily
injury or permanent functional impairment, or serious or permanent
disfigurement, or severe and prolonged pain, or serious impairment of
mental health, or prolonged unconsciousness; and in determining
whether an effect is permanent, no account should be taken of the fact
that it may be remediable by surgery.167

[The Law Commission then goes on to identify a number of
exceptions. Persons may give consent to a higher level of harm for
medical treatment and surgery. There are a number of activities (such
as tattooing, sport and horseplay) where the level of harm is to stay at
that permitted by the present law. Those under the age of 18 would not
be able to consent to injuries intentionally caused for sexual, religious
or spiritual purposes.]”
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If implemented, these proposals would produce a law which



would give rather more scope for the defence of consent. The
Law Commission acknowledges that there are still difficulties to
be resolved168 but, beyond this, there are underlying assumptions
which are not beyond challenge and to which we now turn.

More recently the Law Commission sets out an alternative
approach to the question of the extent to which consent should
operate as a defence in cases involving minor injuries.169 Instead
of the defence exempting individuals from criminal liability in
cases of assault and battery, the Commission argues that non-
consent should operate as an ingredient of those offences.
Hence, where V provides consent to a threat of violence or
actual touching, the act would not, in and of itself, amount to a
“wrong” that is deserving of punishment unless a valid
exemption applies. The logic underpinning this approach is that
consent changes the quality of the act, such that it does not
require justification, excuse or exemption. In other words, a
minor injury (touching) inflicted with consent would not amount
to an offence and therefore does not require a defence. This
would resolve some of the theoretical doubt about the role of
consent in relation to these more minor offences. The defence of
consent would still be applicable to offences which cause injury.
This would mean that for assault offences, the relevant factor is
consent to the physical act and in more serious injury offences,
the relevant factor is consent to the injury. Only in these latter
cases should the issue of Brown, vis-à-vis the validity of consent
to injury, arise.170

III. Self-defence

A. INTRODUCTION
4–077

Almost as long as the criminal law has been in existence it has
consistently restricted the right of the individual to self-help; it is
the function of the law to preserve law and order and protect the
weak. There are, however, inevitably occasions when to depend
upon the arrival of official help would be to court disaster and it
would be extremely unjust if the remedy of self-help were
altogether denied. The law recognises this and in certain



situations deems the use of force to be lawful. It has been argued
that:

“The source of [this] right is a comparison of the competing interests
of the aggressor and the defender, as modified by the important fact
that the aggressor is the one party responsible for the fight … As the
party morally at fault for threatening the defender’s interests, the
aggressor is entitled to lesser consideration in the balancing
process.”171

The underlying rationale of defensive force may also be
understood in terms of Gardner’s analysis: “By granting a
justificatory defence the law concedes that … the defendant had,
at the time of her prima facie wrongful action, sufficient reason
to perform it”.172 While most of the rules here were developed
largely to cater for situations where the defendant is acting
against an aggressor, Gardner’s analysis provides a more
complete explanation that covers cases where self-defensive
action is taken against a non-culpable person such as a small
child who is inadvertently threatening the defendant’s interests.

Again, as with consent, it is possible to assert that necessary
defence is not truly a “defence”. A defendant acting in self-
defence is acting lawfully—an element of the actus reus is thus
not established.173 As we have seen, this method of
characterisation has important implications in cases where the
defendant has made a mistake, i.e. mistakenly thinking he needs
to defend himself or others.174 But apart from such cases, the
parameters of necessary defence are constant—irrespective of
whether it is regarded as a defence, or a denial of a definitional
element.
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As we shall see in the context of both homicide and non-fatal
offences against the person, most reported violent crime is
between young males, typically when they are out socialising.175

Violence may flare up in such situations, which leads one of the
parties to use defensive force. The dynamics of the interaction
may not, however, be straightforward; the eventual victim may
have precipitated the final outcome or the defendant could
actually have been the initial aggressor176; in short, the division



of responsibility between the victim and the defendant may be
difficult to determine. Thus, the law has developed fairly
rigorous conditions before a plea based on the need to defend
oneself will be accepted.

It is also true to say that the context within which these rules
have been framed has been predominantly that of inter-male
violence.177 What this ignores (and what is still underrepresented
by official statistics) is domestic violence. As we will see, the
rules in relation to defensive force may make it difficult for the
“battered woman” who retaliates to raise a successful plea.178

In recent years, the law of self-defence has come under intense
scrutiny from the popular press, the public and politicians in
relation to the force a householder may use in response to
intruders.179 As a consequence, the Criminal Justice and
Immigration Act 2008 s.76 was enacted in order to “clarify the
operation of the existing defences”.180 The 2008 Act codifies the
existing common law defence of self-defence and the statutory
defence under the Criminal Law Act 1967 s.3 of acting in
prevention of crime. Section 76 does not abolish the common
law; nor does it cover all of the issues dealt with by the common
law. As such, the section has been criticised as “pointless”181 and
for ignoring the fact that the common law “urgently needs to be
reformed”.182 Reform has come more recently, but not in the
form envisaged by most legal scholars. In 2013, the Crime and
Courts Act 2013 s.43 amended the 2008 Act in relation to so-
called “householder cases”. The new provisions, in effect,
legitimise the use of disproportionate force in self-defence in
home invasion cases.183

B. ELEMENTS OF SELF-DEFENCE
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A number of circumstances must exist in order for an actor to be
justified in acting in self-defence. These can be summarised as
follows:

1. A threat of unjustified harm;

2. A protected interest;

3. An honest belief that defensive action was necessary; and



4. Defensive force that is reasonable in the circumstances?

In determining whether these elements are satisfied two
additional questions may also be asked:

5. Was there an opportunity for the defender to retreat?; and

6. How imminent was the threatened attack?

1. Threat of unjustified harm
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In the paradigmatic self-defence scenario an innocent person is
attacked by an unjustified aggressor and this triggers the right to
self-defensive action. From this, it is clear that self-defence is
not a defence against justified action, for example, against a
police officer using reasonable force to make a lawful arrest. On
the other hand, as seen earlier when the significance of the
distinction between justifications, excuses and exemptions was
explored, self-defence is permitted against an exempted actor.
One is entitled to defend oneself against a small child firing a
gun or an insane person wielding an axe. Such a person, while
non-culpable, is still threatening unjustified harm.

RE A (CONJOINED TWINS: SURGICAL
SEPARATION) [2001] FAM. 147
(COURT OF APPEAL, CIVIL DIVISION):
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“Jodie” and “Mary” were conjoined twins. Leaving them joined would
result in the death of both of them within six months. A separation
operation would certainly result in the death of Mary who was not
capable of separate survival but would give Jodie a good prospect of a
normal life. The issue was whether such an operation would be lawful
despite the fact that it would result in the death of Mary under
circumstances making the surgeons prima facie liable for murder.

WARD LJ:

“The reality here—harsh as it is to state it, and unnatural as it is that it
should be happening—is that Mary is killing Jodie. That is the effect of



the incontrovertible medical evidence and it is common ground in the
case. Mary uses Jodie’s heart and lungs to receive and use Jodie’s
oxygenated blood. This will cause Jodie’s heart to fail and cause
Jodie’s death as surely as a slow drip of poison. How can it be just that
Jodie should be required to tolerate that state of affairs? One does not
need to label Mary with the American terminology which would paint
her to be ‘an unjust aggressor’,

which I feel is wholly inappropriate language for the sad and helpless
position in which Mary finds herself. I have no difficulty in agreeing
that this unique happening cannot be said to be unlawful. But it does
not have to be unlawful. The six-year-old boy indiscriminately
shooting all and sundry in the school playground is not acting
unlawfully for he is too young for his acts to be so classified. But is he
‘innocent’ within the moral meaning of that word? … I am not
qualified to answer that moral question … If I had to hazard a guess, I
would venture the tentative view that the child is not morally innocent.
What I am, however, competent to say is that in law killing that six-
year-old boy in self-defence of others would be fully justified and the
killing would not be unlawful. I can see no difference in essence
between that resort to legitimate self-defence and the doctors coming to
Jodie’s defence and removing the threat of fatal harm to her presented
by Mary’s draining her lifeblood. The availability of such a plea of
quasi-self-defence, modified to meet the quite exceptional
circumstances nature has inflicted on the twins, makes intervention by
the doctors lawful.”
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This view, expressed by Ward LJ, raises complex issues that
cannot be fully explored here. For example, in self-defence
cases, even against exempted actors such as the small child
firing a gun, the defender is acting to protect his actual bodily
integrity. It has been argued that “this particular norm is
inapplicable to the case of bodies that come into existence with a
conjoined circulatory system”.184 How does Mary’s right to life
square with Jodie’s “right” to have her killed? On what basis can
Mary be said to have “forfeited” her right not to have force used
against her?185 Can it be argued that a “luckless” person like
Mary who has become an “unjustified threat” has “opened up a
gap” in her rights?186 How can Mary be brought within the



rationale of self-defence that she has “created a situation in
which [her] otherwise protected interests are subject to injury
because [she] has stepped outside the area where [she] can
legitimately expect to remain free from interference”?187

Probably the only way of resolving these intractable problems is
by turning attention away from the person posing the unjust
threat and focusing instead on the defender’s normative position
and whether he had sufficient reasons for his actions.188 An
alternative, and certainly easier, approach is that these cases of
defensive action against a non-culpable actor should be removed
from the ambit of self-defence and dealt with as cases of
necessity, as a majority of the judges in Re A (Conjoined Twins:
Surgical Separation) actually did.189

The position appears to be different when the defendant is acting
in defence of property. In DPP v Bayer, it was held that the
defence is only available against an unlawful or criminal act. In
this case, the defendants entered on to private land which was
being drilled with genetically modified maize; to prevent the
drilling they attached themselves to the tractors being used. On
appeal, it was held that the common law “defence of property”
was not available to them because the drilling of the seed was
not unlawful.190 While at one level it might be thought
appropriate to have a more rigorous requirement in the context
of property, it does expose an anomaly: is the law really saying
that if one’s house were set on fire by, say, a sleepwalker (who is
not, therefore, committing a crime), one could do nothing to
defend one’s property? That cannot be the correct answer.

(i) Innocent third parties
4–083

The force used in response to a threat will typically be directed
towards the person who is posing the threat; whether innocent or
not. Only in exceptional circumstances may a defendant use
force against an innocent third party in order to either resist
personal violence and/or prevent a crime being committed by
another.

R. V HICHENS [2011] 2 CR. APP. R.



26:
4–084

The defendant was convicted of assaulting the complainant (his
girlfriend) who he had slapped in order to stop her from allowing O
(her ex-boyfriend) from entering their apartment; the defendant, with
good reason, anticipating violence from O. The trial judge withdrew
the common law defence of self-defence and the s. 3 offence of acting
in prevention of crime from the jury on the basis that the defences did
not extend to situations where force is used against an innocent third
party.

GROSS LJ:

“[30] It is next convenient to focus on two separate strands. The first is
whether self-defence at common law and the use of force in the
prevention of crime under s.3 of the Criminal Law Act 1967 are
capable of extending to the use of force, against an innocent third
party, to prevent a crime being committed by someone else. If and in so
far as the judge thought that these defences were not capable of
extending to the use of force against an innocent third party, we
respectfully disagree, and indeed Mr Wicks did not seek to contend
otherwise. Although we suspect that the facts capable realistically of
giving rise to such a defence will only rarely be encountered, examples
can be adduced and two will suffice:

1. A police constable bundles a passerby out of the way to
get at a man he believes about to shoot with a firearm or
detonate an explosive device;

2. Y seeks to give Z car keys with Z about to drive X,
believing Z to be unfit to drive through drink, knocks the
keys out of Y’s hands and retains them.

As ever the fact that the defence is capable of being advanced is of
course a very different question from whether it would succeed.”

Appeal dismissed

4–085

Reluctantly, the court found that the judge was wrong to
withdraw the defence of prevention of crime from the jury,



however the conviction was nevertheless safe; the court
concluding that the remoteness of the threat posed by O meant
that no reasonable jury, even if properly directed, would have
acquitted the defendant.

Lord Gross provides two examples of circumstances of when
proportionate force may be used against an innocent party in
either self-defence or acting in prevention of a crime. Section 76
remains silent on this issue and thus it is upon the common law
that we must rely when deciphering which situations (involving
innocent third parties) will give rise to the availability of these
defences. This leaves yet another aspect of the law on self-
defence uncertain.

2. Protected interest
4–086

The “protected interests” currently recognised by the common
law are protection of self, protection of others, and property.191

Overlapping these interests to a considerable extent is the further
protected interest of acting in the prevention of crime.192

It seems only just that innocent persons who are attacked ought
to be able to defend themselves and should also be able to go to
the aid of their immediate family. But what if friends or even
strangers are in need of help; should someone be blamed or
protected if they choose to step in? Some authorities, including
Devlin v Armstrong suggest that there must be “some special
nexus or relationship between the person relying on the doctrine
to justify what he did in aid of another, and that other”.193

However, it is now clear that no such limitation exists and it
makes no difference whether one is defending oneself or a
complete stranger.194 This has important implications for pub and
street brawls. A fight between two people can soon escalate with
persons who join in claiming that they are acting in defence of
others. One may also use physical force to protect one’s
property.195 As we shall see, however, one of the real dilemmas
here is in defining how much defensive physical force one may
use to protect one’s property.

The European Convention on Human



Rights and the Permitted Response
4–087

The law recognises the right to protect both personal and
proprietary interests.196 One can use violence to repel an
attack.197 It is clear, however, that there are severe restrictions as
to the circumstances in which one is justified in using such force.
One does not have carte blanche to defend oneself entirely as
one chooses. The law will simply not accept that it is justifiable
to kill a human being in order to protect a much-loved pet
guinea-pig. In order for conduct to be justified, the defender
must only use such force as is necessary to avert the attack.

In many of the leading self-defence cases the aggressor has been
killed. The importance that is attached to the sanctity of life (and
the corresponding need for any exception to it to be closely
circumscribed) is enshrined in the European Convention on
Human Rights art.2:

“(1) Everyone’s right to life shall be protected by law. No-one
shall be deprived of his life intentionally save in execution of a
sentence of a court following his conviction of a crime for which
this penalty is provided by law.
(2) Deprivation of life shall not be regarded as inflicted in
contravention of this article when it results from the use of force
which is no more than absolutely necessary:

(a) in defence of any person from unlawful violence;

(b) in order to effect a lawful arrest or prevent the escape of a
person lawfully detained.”198

There are a number of preliminary points that need to be
discussed here. First, the European Convention on Human
Rights art.2 refers to the “intentional” taking of life only. It has
been argued that this means that the action must be taken with
the “purpose” of killing and “that a person acting in order to
defend themselves or others is not acting for the purpose of
killing”.199

However, this view was rejected in R. (Bennett) v HM Coroner
for Inner South London where it was held that the protection of
art.2 is available in respect of unintentional as well as intentional



deaths.200

4–088

Secondly, despite art.2 referring to the protection and
deprivation of life, it may also apply in cases where the actor
intends to deprive life in self-defence but does not actually cause
death. In Davis,201 where a police officer shot the claimant,
seriously (but not fatally) injuring him, the court held that the
shooting itself did not amount to a breach of ECHR art.2 because
it had been carried out with the honest and reasonable belief that
the police officer was about to be shot.202

Thirdly, it has also been argued that ECHR art.2 will be confined
to cases involving agents of the state but Bennett rejects the idea
that a different test should be applied in the case of state
officials, such as police officers, to that applicable in general to
the issue of self-defence.203 However, Foster and Leigh have
noted that “in Collins, the court made it clear that in cases
involving private individuals the duty of the state under art.2(1)
is more circumscribed and that the framework obligation is
limited by the reluctance of the Court to impose impossible
burdens on the state”.204

RICHARD BUXTON, THE HUMAN
RIGHTS ACT AND THE SUBSTANTIVE
CRIMINAL LAW [2000] CRIM. L.R.
331, 337–338:

4–089

“[U]nder Article 2 the subject has a right to have his life protected by
the state. That obligation on the state’s part is most clearly broken if …
the killing is by state agents; or possibly where state agents culpably
fail to enforce protective measures. But where … one citizen simply
and unpredictably attacks another, the state, the respondent under
Article 2, is only engaged if the system created by the state is
inadequate to provide the system with protection. [I]t seems almost
inconceivable that … [the European] Court would hold that the English
legal system, including the English law of self-defence, does not give
adequate protection to Englishmen against the prospect of being killed



by other Englishmen; and even more inconceivable that an English
tribunal would feel confident enough to say that that would be the
opinion of the Strasbourg Court were the issue to be considered by it.”

4–090

However, the system of English law has been found wanting in
relation to protecting children against excessive physical
punishment205 and one cannot always confidently predict,
therefore, that the law of self-defence between citizens will be
safe from challenge.206

Finally, the ECHR art.2 only permits a killing to protect oneself
or others against “unlawful violence”. This now also extends to
“householder cases”. In the recent case of Collins, involving
serious injury to a trespasser who was held in a headlock by the
homeowner, the High Court was required to determine whether
s.76(5A) was compatible with art.2. The court held that the
criminal law in householder cases did in fact fulfil the
framework obligation under art.2.207

Despite this myriad of issues, it is now clear that a state actor or
private individual may use force which is no more than
absolutely necessary. In determining whether force is necessary
or not a number of issues and questions can arise. It is to these
question that we now turn.

3. The necessity for any defensive action
4–091

It is quite clear that the person seeking to rely upon the defence
must believe her action to be necessary; if she is, in reality, the
aggressor seeking to disguise his status behind a smokescreen of
self-defence, the defence will not apply to him.208 However, this
does not mean that an initial aggressor is unable to rely on the
defence if, during an altercation, the “tables have been turned”.

R. V KEANE [2010] EWCA CRIM 2514
(COURT OF APPEAL, CRIMINAL
DIVISION):
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The appellant was convicted of inflicting grievous bodily harm
contrary to the Offences Against the Person Act 1861 s.20. After a
night out in several pubs the defendant was offered a lift home by three
others he had met in one of the pubs. While stopping at a petrol station
an argument broke out between the defendant and one of the other
passengers, during which the defendant pushed the other passenger to
the ground outside the car. The driver, having been inside the petrol
station during this altercation, then returned to the car. After several
words were spoken between him and the defendant, the defendant
punched the driver hard in the face causing him to fall to the floor,
hitting the back of his head heavily on the ground.

HUGHES LJ:

“[17] … it is certainly true that it is not the law that the fact that a
defendant either started the fight or entered it willingly is always and
inevitably a bar to self-defence arising. The law is as stated by Lord
Hope, then the Lord Justice General, in the Scottish case of Burns 1995
S.L.T. 1090 at 1093H. The Lord Justice General said this:

‘it is now clear that the propositions in Hume and Macdonald that
the accused must not have started the trouble, or provoked the
quarrel, are stated too broadly. It is not accurate to say that a person
who kills someone in a quarrel which he himself started, by
provoking it or entering into it willingly, cannot plead self defence if
his victim then retaliates. The question whether the plea of self
defence is available depends, in a case of that kind, on whether the
retaliation is such that the accused is entitled then to defend himself.
That depends upon whether the violence offered by the victim was
so out of proportion to the accused’s own actings as to give rise to
the reasonable apprehension that he was in an immediate danger
from which he had no other means of escape, and whether the
violence which he then used was no more than was necessary to
preserve his own life or protect himself from serious injury.’

[18] As to its practical application, we would commend attention to the
recent decision of this court in Harvey [2009] EWCA Crim 469, which
judgment we shall append to the present judgment. We venture to
suggest that practitioners will gain a good deal of help from Moses
LJ’s treatment in Harvey of the proper approach to cases when self-



defence arises. In that case the court considered a direction given by
the judge inviting the jury to consider whether ‘the tables had been
turned’. It seems to us that that kind of homely expression, like ‘the
roles being reversed’, can quite well encapsulate the question which
may arise if an original aggressor claims the ability to rely on self-
defence. We would commend it as suitable for a great many cases,
subject only to this reminder. Lord Hope’s formulation of the rule
makes it clear that it is not enough to bring self-defence into issue that
a defendant who started the fight is at some point during the fight for
the time being getting the worst of it, merely because the victim is
defending himself reasonably. In that event there has been no
disproportionate act by the victim of the kind that Lord Hope is
contemplating. The victim has not been turned into the aggressor. The
tables have not been turned in that particular sense. The roles have not
been reversed.

[19] Thirdly, however, in the present case the central proposition
advanced on behalf of this defendant contains a fundamental flaw. It
may well be true that if D provokes V to hit him, and succeeds so that
V gives way to the invitation, V is acting unlawfully when he does so.
It does not however follow that D thereby becomes entitled to rely on
self- defence. There are many situations where two people are fighting
and both are acting unlawfully, by which we mean other than in self-
defence. It is true of every voluntary fight, challenge laid down and
accepted. It is true of most fights in which one person deliberately
incites and the other cheerfully responds with an unlawful use of force.
We need to say as clearly as we may that it is not the law that if a
defendant sets out to provoke another to punch him and succeeds, the
defendant is then entitled to punch the other person. What that would
do would be to legalise the common coin of the bully who confronts
his victim with taunts which are deliberately designed to provide an
excuse to hit him. The reason why it is not the law is that underlying
the law of self-defence is the common sense morality that what is not
unlawful is force which is reasonably necessary. The force used by the
bully in the situation postulated is not reasonably necessary. On the
contrary, it has been engineered entirely unreasonably by the
defendant. Exactly the same point emerges clearly from Lord Hope’s
formulation in Burns. In the situation postulated there has been no
disproportionate reaction from the victim which removes from the
defendant the quality of the aggressor and reverses the roles. Of course
it might be different if the defendant set out to provoke a punch and the



victim unexpectedly and disproportionately attacked him with a knife.
That is not the case that we are considering.”

Appeal dismissed

(i) Honest belief that force is necessary
4–093

What is the position if the response is not in fact necessary, but
the defendant genuinely believes it is (because, say, he
mistakenly believes he is about to be attacked)? It used to be
thought that such a defendant would only escape liability if his
mistake was a reasonable one.209 In Williams (Gladstone),210

however, it was held by the Court of Appeal that the defendant’s
mistake need not be reasonable. Instead, he had to be judged
according to his view of the facts.211 In Oatridge, the Court of
Appeal concluded that the defendant, who had been abused by
her partner on previous occasions, was entitled to have her
mistaken view of the incident, which led to her fatally stabbing
him, considered by the jury:

“[T]he possibility of the appellant honestly believing that on this
occasion the victim really was going to do what he had previously
threatened—even if this was not in fact what he was going to do—was
not so fanciful as to require its exclusion.”212

The Criminal Justice and Immigration Act 2008 confirms the
common law in this regard.213

As has already been noted, self-defence is regarded as a
justificatory defence. This, however, can only be the case where
the defendant is actually acting in self-defence. Where he has
made a mistake and is, therefore, attacking the interests of an
innocent party, his actions cannot be justified as not involving
any wrongdoing. But in these cases, the law has decided that
such a mistake negates blameworthiness and excuses the
defendant from blame.214 This whole approach of excusing all
honest mistakes, even if unreasonable, is highly questionable.
Suppose two police officers see a man in a car. They think he is
a dangerous, wanted criminal. They stop the car to arrest the



man. Genuinely believing him to be a violent criminal who
would shoot them to effect an escape, they beat him nearly to
death with their guns. It transpires that the victim is a completely
innocent man. According to Williams (Gladstone) and s.76(3),
the actions of the police officers must be judged according to
their view of the facts. On that basis, assuming their response
was not excessive, they will escape all liability.215 That is
because the officers thought force was necessary. Now, if their
mistake was a reasonable one—i.e. if the facts were such that all
reasonable police officers would similarly have thought that the
man in the car was the wanted criminal and that it was necessary
to use force against him—we have sympathy with the police
officers’ actions and would wish to exempt them from blame and
criminal liability (leaving aside, for the moment, the issue of
whether their response might have been excessive). However, if
their mistake was an unreasonable one—if there were no
reasonable grounds for thinking that the man was the wanted
criminal or that he would attack them—then, surely, our
response is entirely different. We are now appalled at the
enormity of their error. We blame the police officers for making
such an unreasonable mistake—and blame them to an extent that
we feel they should be made criminally accountable for their
actions. In other words, the former requirement that the
defendant’s mistake had to be based on reasonable grounds not
only mitigated the practical difficulty of proving whether the
defendant actually held the belief or not, but also reflected a
more fundamental attitude towards the determination of
culpability.

4–094

It is in this context that the European Convention on Human
Rights art.2 may come into play. There have been a number of
decisions in which the European Court of Human Rights has
held that in determining whether the killing was “absolutely
necessary” the honest beliefs of the defenders must be based on
“good reason”.216 In Bubbins v United Kingdom,217 it was stated
that the defendant must have an “honest belief, for good reason”.
However, having said this, the court then devoted much of its
judgment to emphasising the actual belief of the police at the
time the victim was shot. In Davis,218 a police officer believing D



had a pistol shot and seriously injured him. The officer had been
told (erroneously) that the claimant was carrying a gun and that
he had already fired at the police while committing another
offence. D sued the Metropolitan Police Service arguing that
they had been negligent in shooting him and that they had
breached his right to life under art.2. The court held that despite
the erroneous information, the officer had honestly and
reasonably believed that he was about to be shot, and therefore
the shooting did not amount to a breach of the claimant’s right to
life under art.2. Although negligence on the part of the officer
could be relevant to a claim under art.2, the court determined
that there had been no material negligence either in the actual
shooting or in the planning of the operation.219

However, arguing that the approach taken in Williams
(Gladstone) is misconceived does not necessarily mean that the
old reasonableness test should simply be resurrected. If the
assessment of reasonableness is based upon typical male
responses to violence, then change is necessary. What is needed
is a test that is capable of taking into account the characteristics
of the defender, including, for example, prior history. The
question ought to be whether it was reasonable for that person to
have used such force in that situation. This will be considered
further in the context of the next issue. In the meantime, as a
result of Williams (Gladstone) as codified, we are unable to
distinguish between those who, when every consideration has
been taken of the anguish of the situation, are still blameworthy
and those whom we would wish to excuse. In other words, as
long as the belief that force is needed is an honest one, it matters
not that other reasonable people would not have considered force
necessary.220

4. The amount of responsive force must
be reasonable in the circumstances

4–095

It has long been accepted that the defender may only use such
force as is reasonable in the circumstances. The general rule is
that the response must be proportionate to the attack. A person
acting to repel an unlawful attack is, at the same time as trying to



protect himself or others, usually also acting to prevent a crime.
This latter situation was put on a statutory basis by the following
provision.

CRIMINAL LAW ACT 1967 S.3
4–096

“3.—(1) A person may use such force as is reasonable in the
circumstances in the prevention of crime,221 or in effecting or assisting
in the lawful arrest of offenders or suspected offenders or of persons
unlawfully at large.

(2) Subsection (1) above shall replace the rules of the common law on
the question when force used for a purpose mentioned in the subsection
is justified by that purpose.”

Both s.3 and the common law rules relating to defensive force
now have to be read in the light of s.76.

CRIMINAL JUSTICE AND
IMMIGRATION ACT 2008 S.76

4–097

“76 Reasonable force for purposes of self-defence etc.

(1) This section applies where in proceedings for an offence
—

(a) an issue arises as to whether a person charged with the
offence (“D”) is entitled to rely on a defence within
subsection (2), and

(b) the question arises whether the degree of force used by
D against a person (“V”) was reasonable in the
circumstances.

(2) The defences are—

(a) the common law defence of self-defence;

(aa) the common law defence of defence of property; and

(b) the defences provided by section 3(1) of the Criminal



Law Act 1967 (c. 58) or section 3(1) of the Criminal
Law Act (Northern Ireland) 1967 (c. 18 (N.I.)) (use of
force in prevention of crime or making arrest).

(3) The question whether the degree of force used by D was
reasonable in the circumstances is to be decided by
reference to the circumstances as D believed them to be,
and subsections (4) to (8) also apply in connection with
deciding that question.

(4) If D claims to have held a particular belief as regards the
existence of any circumstances—

(a) the reasonableness or otherwise of that belief is relevant
to the question whether D genuinely held it; but

(b) if it is determined that D did genuinely hold it, D is
entitled to rely on it for the purposes of subsection (3),
whether or not—

(i) it was mistaken, or

(ii) (if it was mistaken) the mistake was a reasonable one to
have made.

(5) But subsection (4)(b) does not enable D to rely on any
mistaken belief attributable to intoxication that was
voluntarily induced.

(5A) In a householder case, the degree of force used by D is
not to be regarded as having been reasonable in the
circumstances as D believed them to be if it was grossly
disproportionate in those circumstances.

(6) In a case other than a householder case, the degree of
force used by D is not to be regarded as having been
reasonable in the circumstances as D believed them to be
if it was disproportionate in those circumstances.

(6A) In deciding the question mentioned in subsection (3), a
possibility that D could have retreated is to be considered
(so far as relevant) as a factor to be taken into account,
rather than as giving rise to a duty to retreat.

(7) In deciding the question mentioned in subsection (3) the
following considerations are to be taken into account (so



far as relevant in the circumstances of the case)—

(a) that a person acting for a legitimate purpose may not be
able to weigh to a nicety the exact measure of any
necessary action; and

(b) that evidence of a person’s having only done what the
person honestly and instinctively thought was necessary
for a legitimate purpose constitutes strong evidence that
only reasonable action was taken by that person for that
purpose.

(8) Subsections (6A) and (7) are not to be read as preventing
other matters from being taken into account where they
are relevant to deciding the question mentioned in
subsection (3).

(8A) For the purposes of this section “a householder case” is
a case where—

(a) the defence concerned is the common law defence of
self-defence,

(b) the force concerned is force used by D while in or partly
in a building, or part of a building, that is a dwelling or
is forces accommodation (or is both),

(c) D is not a trespasser at the time the force is used, and

(d) at that time D believed V to be in, or entering, the
building or part as a trespasser.

(8B) Where—

(a) a part of a building is a dwelling where D dwells,

(b) another part of the building is a place of work for D or
another person who dwells in the first part, and

(c) that other part is internally accessible from the first part,
that other part, and any internal means of access
between the two parts, are each treated for the purposes
of subsection (8A) as a part of a building that is a
dwelling.

(8C) Where—



(a) a part of a building is forces accommodation that is
living or sleeping accommodation for D,

(b) another part of the building is a place of work for D or
another person for whom the first part is living or
sleeping accommodation, and

(c) that other part is internally accessible from the first part,
that other part, and any internal means of access
between the two parts, are each treated for the purposes
of subsection (8A) as a part of a building that is forces
accommodation.

(8D) Subsections (4) and (5) apply for the purposes of
subsection (8A)(d) as they apply for the purposes of
subsection (3).

(8E) The fact that a person derives title from a trespasser, or
has the permission of a trespasser, does not prevent the
person from being a trespasser for the purposes of
subsection (8A).

(8F) In subsections (8A) to (8C)—

“building” includes a vehicle or vessel, and

“forces accommodation” means service living accommodation for
the purposes of Part 3 of the Armed Forces Act 2006 by virtue of
section 96(1)(a) or (b) of that Act.

(9) This section, except so far as making different provision
for householder cases, is intended to clarify the operation
of the existing defences mentioned in subsection (2).

(10) In this section—

(a) “legiti mate purpose” means—

(i) the purpose of self-defence under the common law,

(ia) the purpose of defence of property under the common
law, or

(ii) the prevention of crime or effecting or assisting in the
lawful arrest of persons mentioned in the provisions
referred to in subsection (2)(b);

(b) references to self-defence include acting in defence of



another person; and

(c) references to the degree of force used are to the type and
amount of force used.”222

(i) Non-householder cases
4–099

What is meant by the words “reasonable” and “disproportionate”
force under s.76? English law used to insist on a fairly rigorous
and objective test of reasonableness. Such an approach can be
supported when one recalls that necessary defence amounts to a
justification:

“[C]haracterizing self-defence as justification … involves finding that
the attacker’s life has become of less value to society than the life of
the person attacked. To reach this difficult conclusion, the law must
make the self-defence elements strict enough to ensure that the
attacker was really the more culpable party and that there was really
no reasonable alternative to killing him.”223

However, over the past 30 years or so, English cases have
increasingly favoured the interests of the defender.

RE ATTORNEY-GENERAL OF
NORTHERN IRELAND’S REFERENCE
(NO.1 OF 1975) [1977] A.C. 105
(HOUSE OF LORDS):

4–100

The reference arose from a case in which a soldier had been charged
with murder for shooting and killing someone whom he had mistakenly
thought to be a member of the IRA.

LORD DIPLOCK:

“What amount of force is ‘reasonable in the circumstances’ for the
purpose of preventing crime is, in my view, always a question for the
jury in a jury trial, never a ‘point of law’ for the judge …



The jury would also have to consider how the circumstances in which
the accused had to make his decision whether or not to use force and
the shortness of the time available to him for reflection, might affect
the judgment of a reasonable man … [The jury] should remind
themselves that the postulated balancing of risk against risk, harm
against harm, by the reasonable man is not undertaken in the calm
analytical atmosphere of the court-room after counsel with the benefit
of hindsight have expounded at length the reasons for and against the
kind of degree of force that was used by the accused; but in the brief
second or two which the accused had to decide whether to shoot or not
and under all the stresses to which he was exposed …

On the facts that are to be assumed for the purposes of the reference the
only options open to the accused were either to let the deceased escape
or to shoot at him with a service rifle. A reasonable man would know
that a bullet from a self-loading rifle if it hit a human being, at any rate
at the range at which the accused fired, would be likely to kill him or
injure him seriously. So in one scale of the balance the harm to which
the deceased would be exposed if the accused aimed to hit him was
predictable and grave and the risk of its occurrence high. In the other
scale of the balance it would be open to the jury to take the view that it
would not be unreasonable to assess the level of harm to be averted by
preventing the accused’s escape as even graver—the killing or
wounding of members of the patrol by terrorists in ambush and the
effect of this success by members of the Provisional IRA in
encouraging the continuance of the armed insurrection and all the
misery and destruction of life and property that terrorist activity in
Northern Ireland has entailed. The jury would have to consider too
what was the highest degree at which a reasonable man could have
assessed the likelihood that such consequences might follow the escape
of the deceased if the facts had been as the accused knew or believed
them reasonably to be.”

Decision of the Court of Criminal Appeal of Northern Ireland varied

PALMER V THE QUEEN [1971] A.C.
814 (PRIVY COUNCIL):

4–101

The appellant, who carried a gun, went with other men to buy ganja.



During a dispute, they left with the ganja without paying; during the
following chase one of the pursuers was shot by the appellant, who was
charged and convicted of murder, although he had claimed self-
defence.

LORD MORRIS:

“In their Lordships’ view the defence of self-defence is one which can
be and will be readily understood by any jury. It is a straightforward
conception. It involves no obtuse legal thought … only common sense
is needed for its understanding. It is both good law and good sense that
a man who is attacked may defend himself. It is both good law and
good sense that he may do, but may only do what is reasonably
necessary. But everything will depend upon the particular facts and
circumstances. Of these a jury can decide. It may in some cases be only
sensible and clearly possible to take some simple avoiding action.
Some attacks may be serious and dangerous. Others may not be. If
there is some relatively minor attack it would not be common sense to
permit some action of retaliation which was wholly out of proportion to
the necessities of the situation. If an attack is serious so that it puts
someone in immediate peril then immediate defensive action may be
necessary … If the attack is all over and no sort of peril remains then
the employment of force may be by way of revenge or punishment or
by way of paying off an old score or may be pure aggression. There
may no longer be any link with a necessity of defence. Of all these
matters the good sense of the jury will be the arbiter … If there has
been an attack so that defence is reasonably necessary, it will be
recognised that a person defending himself cannot weigh to a nicety the
exact measure of his necessary defensive action. If a jury thought that
in a moment of unexpected anguish a person attacked had only done
what he honestly and instinctively thought was necessary that would be
most potent evidence that only reasonable defensive action had been
taken. A jury will be told that the defence of self-defence, where the
evidence makes the raising possible, will only fail if the prosecution
show beyond doubt that what the accused did was not by way of self-
defence.”

Appeal dismissed
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Building on dicta in Palmer, subsequent cases such as



Shannon,224 Whyte225 and Scarlettt226 appeared increasingly to be
abandoning the objective requirement. As long as the defendants
thought that they were using an appropriate amount of force, it
seemed there could be no conviction. This dramatic change of
approach was entirely too crude and could have led to the result
that the more habituated the defendant was to violence, the more
retaliatory force they were allowed to use. The Court of Appeal
finally halted the trend towards a completely subjective test.

R. V OWINO [1996] 2 CR. APP. R. 128
(COURT OF APPEAL, CRIMINAL
DIVISION):
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The defendant was charged with assault occasioning actual bodily
harm upon his wife. He claimed that the injuries had been caused when
he had acted defensively to stop her assaulting him. He was convicted
and appealed on the ground (inter alia) that the jury had not been
properly directed on the issue of self-defence.

COLLINS J:

“The essential elements of self-defence are clear enough. The jury have
to decide whether a defendant honestly believed that the circumstances
were such as required him to use force to defend himself from an attack
or threatened attack. In this respect a defendant must be judged in
accordance with his honest belief, even though that belief may have
been mistaken. But the jury must then decide whether the force used
was reasonable in the circumstances as he believed them to be …

What … [Beldam LJ in Scarlett] was not saying, in our view (and
indeed if he had said it, it would be contrary to authority) was that the
belief, however ill-founded, of the defendant that the degree of force he
was using was reasonable, will enable him to do what he did … [I]f
that argument was correct, then it would justify, for example, the
shooting of someone who was merely threatening to throw a punch, on
the basis that the defendant honestly believed, although unreasonably
and mistakenly, that it was justifiable for him to use that degree of
force. That clearly is not, and cannot be, the law.”

Appeal dismissed
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This was an important clarification of the law which quite
properly discarded any suggestion of an entirely subjective
test.227 The initial aggressor, in making the attack, is culpable
and deserves to forfeit some of his rights but he does not
sacrifice every right. Allowing unreasonable retaliatory force to
constitute a justification would be, in effect, to endorse it.

The requirement that the degree of force used by the defendant
must be proportionate (i.e. reasonable) is an important element
of self-defence. It means that English law appears to have done
enough to avoid problems with the European Convention on
Human Rights art.2. Article 2 states that fatal force may be used
only if “absolutely necessary”. In practice, the European Court
of Human Rights has looked for a “strictly proportionate”
response although there has been a degree of flexibility in
interpreting this.228 In R. (Bennett) v HM Coroner for Inner
South London, it was held that the English reasonableness test is
compatible with art.2:

“If any police officer reasonably decides that he must use lethal force,
it will inevitably be because it is absolutely necessary to do so. To kill
when it is not absolutely necessary to do so is surely to act
unreasonably.”229

It was accepted in this case that allowances must be made for the
fact that decisions to use defensive force may be made in the
heat of the moment under extraordinary pressure. Section 76
provides several times that the defensive force must be
“reasonable in the circumstances” (s.76(1)(b), (3), (6)). This is
defined in s.76(6) as “not to be regarded as having been
reasonable in the circumstances as D believed them to be if it
was disproportionate in those circumstances”. Drawing on the
precise wording in Palmer, s.76(7) states that account should be
taken of the fact that the defendant may not be able “to weigh to
a nicety” the amount of defensive force to use and that “the
evidence of a person’s having only done what the person
honestly and instinctively thought was necessary for a legitimate
purpose constitutes strong evidence230 that only reasonable



action was taken by that person for that purpose”. 231 This second
formulation is problematic. As Dennis has commented:

“What is the significance of ‘strong evidence’? Does it create some
kind of presumption of reasonableness? And suppose the defendant’s
action was not instinctive, but a considered response to a situation
justifying the use of force, as it might be in some cases of military or
police operations—is this no longer a case of being strong evidence of
reasonableness?”232

Rather than clarifying the operation of the common law,
therefore, s.76 creates potential problems. However, one thing
seems clear. Despite the insistence in s.76 that the defensive
action be “reasonable in the circumstances”, that action need not
actually be objectively reasonable. Whether it is “reasonable”
will be influenced by the defendant’s perception of the situation.
The more one moves away from an objective standard of
proportionality, the more self-defence ceases to have features of
a justificatory defence and takes on attributes of an excusatory
defence.233

(ii) Householder cases
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In Martin,234 the defendant was convicted of murder having shot
a teenage burglar who broke into his isolated Norfolk farmhouse.
This case attracted considerable publicity, much of it
sympathetic to the defendant.235 The difficulty is that, for many
persons, such a degree of force is the only method by which they
can protect their property. If they are not permitted to use such
force, they are in effect condemned to forfeiting their property
and having to rely on subsequent legal remedies for redress—
remedies that will often be useless. However, one might consider
that the alternative is even worse. Are we to allow persons to go
round inflicting death or severe personal injuries on others
merely in defence of property? This seems to be the view upheld
by the European Convention on Human Rights art.2. Fatal force
may be used if “absolutely necessary”, but only in response to
“unlawful violence”. In Faraj, it was held that if the defendant
believes that the only threat is to his property rather than the



person, reasonable force may be used to detain the intruder but
no aggressive force is permitted.236

However, this can no longer be said to be true for householder
cases. Changes made to s.76 in 2013 mean that cases involving
trespassers in the home should now be treated differently to
other cases of self-defence. Section 76(5A) states:

“In a householder case, the degree of force used by D is not to be
regarded as having been reasonable in the circumstances as D believed
them to be if it was grossly disproportionate in those circumstances.”

This is to be contrasted with s.76(6) which states:

“In a case other than a householder case, the degree of force used by D
is not to be regarded as having been reasonable in the circumstances as
D believed them to be if it was disproportionate in those
circumstances.”

This now means that there are two separate tests for what is
“reasonable” and “proportionate” in cases involving self-defence
and defence of property. It is difficult to justify such a stark
divergence in approach to these discrete forms of self-defence.
As the court noted in Bennett (already outlined above), “[t]o kill
when it is not absolutely necessary to do so is surely to act
unreasonably”. How then can killing in protection of one’s
property, in circumstances when the force used is
disproportionate, ever be justified on the basis of
reasonableness? During the second reading speech for the Crime
and Courts Bill, the Secretary of State for the Home Department
explained the reasoning for new provisions:

“The Bill … delivers on our coalition commitment to ensure that the
law is on the side of people who defend themselves when confronted
by an intruder in their home. Few situations can be more frightening
than when someone’s own home is violated. Faced with that scenario,
a person will do what it takes to protect themselves and their loved
ones. They cannot be expected dispassionately to weigh up the niceties
of whether the level of force they are using is proportionate in the
circumstances. If the intruder is injured, perhaps seriously, in such an



encounter, the householder should not automatically be treated as the
perpetrator where, with hindsight, the force used is considered to have
been disproportionate. Clause 30 will ensure that, in such a context,
the use of disproportionate force can be regarded as reasonable, while
continuing to rule out the use of grossly disproportionate force.”237

R. (COLLINS) V SECRETARY OF STATE
FOR JUSTICE [2016] Q.B. 862
(DIVISIONAL COURT)
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In Collins, the claimant, a trespasser in a house in the early hours of the
morning, was restrained by one of the householders who held him in a
headlock. This caused the claimant serious personal injury. Following a
police investigation, the Crown Prosecution Service (CPS) decided not
to prosecute the householder based on a determination made by a
specialist prosecutor that the force used must have been grossly
disproportionate for it to be considered unreasonable under the
Criminal Justice and Immigration Act 2008 s.76(5A). The claimant
sought judicial review by way of a declaration that s.76(5A) was
incompatible with the right to life guaranteed by the Convention for the
Protection of Human Rights and Fundamental Freedoms art.2.

SIR BRIAN LEVESON:

“16 I start … with the true meaning of section 76(5A) of the 2008 Act,
as amended. Mr Bowen argues that the provision alters the common
law so that, in householder cases, the test of what is unreasonable in the
circumstances (as the defendant believed them to be) is whether the
degree of force was grossly disproportionate. Thus, a householder who
uses disproportionate, but not grossly disproportionate force, can avail
himself of the defence or, in the context of the analysis in this case,
there will be no reasonable prospect of conviction unless there is
material to the appropriate evidential standard upon which the jury can
conclude that the force used was grossly disproportionate. In that
regard, Mr Bowen submits that the CPS reviewing lawyer was correct
to proceed on the premise that the use of disproportionate force would
not be unlawful.

17 Ms Clare Montgomery (for the Secretary of State) rejects this



analysis of the legislation. She argues that, on its true construction, the
effect of section 76(3) (5A) does not preclude a householder being
regarded as having acted unreasonably where the degree of force used
was disproportionate. In reality, section 76(5A) says nothing about the
bearing of the proportionality of the degree of force used by a
householder in the circumstances (as he believed them to be) on its
reasonableness, except for excluding the possibility of a grossly
disproportionate degree of force being reasonable.

18 For my part, I have no doubt that Ms Montgomery is correct. It is
clear from the section that section 76(3) adopts and preserves the
second limb of self-defence at common law. As it has been for many
years, the central question (and the standard) remains whether the
degree of force that a defendant used was ‘reasonable in the
circumstances as the defendant believed them to be’. The standard
remains that which is reasonable: the other provisions (and, in
particular, section 76(5A)(6) of the 2008 Act) provide the context in
which the question of what is reasonable must be approached. The test
in the statute is not whether the force used was proportionate,
disproportionate or grossly disproportionate.

19 The operation of section 76(5A) automatically excludes a degree of
force which is grossly disproportionate from being reasonable in
householder cases. If the degree of force was not grossly
disproportionate, section 76(5A) does not prevent that degree of force
from being considered reasonable within the meaning of the second
self-defence limb. On the other hand, it does not direct that any degree
of force less than grossly disproportionate is reasonable. Whether it
was or was not reasonable will depend on the particular facts and
circumstances of the case.

20 Thus, section 76(5A), read together with section 76(3) and the
common law on self-defence, requires two separate questions to be put
to the jury in a householder case. Presuming that the defendant
genuinely believed that it was necessary to use force to defend himself,
these are:

(i) Was the degree of force the defendant used grossly
disproportionate in the circumstances as he believed
them to be? If the answer is ‘yes’, he cannot avail
himself of self-defence. If ‘no’, then;

(ii) Was the degree of force the defendant used nevertheless



reasonable in the circumstances he believed them to be?
If it was reasonable, he has a defence. If it was
unreasonable, he does not.

22 On the plain words of section 76, a jury should consider these two
questions disjunctively. The answer to the first question does not
provide the answer to the second question …

23 The effect, and no doubt purpose, of section 76(5A) is to allow for a
discretionary area of judgment in householder cases, with a different
emphasis to that which applies in other cases. The obvious example
concerns the extent to which it is appropriate to take into account the
duty to retreat (which, by section 76(6A) remains a factor to be taken
into account). In a householder case, the failure to do so and, thus, the
use of force, may be disproportionate but still reasonable although in a
non-householder case, that would be unreasonable by virtue of section
76(6) …

33 To summarise, on a proper construction of section 76(5A), its true
meaning and effect is: (i) whether the degree of force used in any case
is reasonable is to be considered by reference to the circumstances as
the defendant believed them to be (the common law and section 76(3));
(ii) a householder is not regarded as having acted reasonably in the
circumstances if the degree of force used was grossly disproportionate
(section 76(5A) ); (iii) a degree of force that went completely over the
top prima facie would be grossly disproportionate; (iv) however, a
householder may or may not be regarded as having acted reasonably in
the circumstances if the degree of force used was disproportionate.”

Application dismissed
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The decision in Collins is a refinement of the common law of
self-defence. What is considered to be “reasonable” depends, not
on whether it was proportionate or disproportionate,238 but
instead on the circumstances as they appear to the householder.
Consideration is given to the fact that householders may not be
able to weigh to a nicety the exact measure of any necessary
action, based partly on the fact that there is less opportunity for
them to retreat. Hence, what might be considered to be an
objectively disproportionate response may still be considered to
be reasonable based on relevant contextual factors that are



pertinent to invasions of the home. The court was clear in
rejecting the CPS’ interpretation that s.75(5A) meant that any
force less than grossly disproportionate should be considered as
reasonable. The court’s approach provides for some flexibility in
law by ensuring that householders are not held to the same
standards as non-householders, while also allowing juries to
determine whether a disproportionate response is reasonable or
not based on the circumstances and context of any given case.
While this more nuanced approach to interpreting reasonable
force is preferable to the CPS’ original position, it is
questionable whether this reflects the original intention of
Parliament.239 Some further judicial or legislative clarification
may therefore be required.

(iii) Defendant characteristics and the
perception of danger
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Section 76 has nothing specific to say about the degree of force
that may be used by a householder or non-householder—nor, as
we shall see, about the issues of pre-emptive force nor
imminence. Further, it has failed to offer a solution to an issue
that has beset the common law: how should the law respond
when a defendant’s perception of the danger he faces is distorted
by a mental characteristic that he possesses? We shall see later
that in relation to both the defence of duress and the common
law of provocation the law has struggled to find an appropriate
response. The following case grappled with the question of
which characteristics may be taken into account when assessing
the reasonableness of the defendant’s response when the plea is
one of self-defence.

R. V MARTIN [2002] 2 W.L.R. 1
(COURT OF APPEAL, CRIMINAL
DIVISION):
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The defendant shot and killed a burglar and was convicted of murder.



On appeal, new medical evidence was accepted that he was suffering
from a paranoid personality disorder that would have made him
perceive a much greater danger to his physical safety than the average
person.

LORD WOOLF CJ:

“[It has been accepted in the law of provocation that the jury is]
entitled to take into account some characteristic, whether temporary or
permanent, which affected the degree of control which society could
reasonably expect of a defendant and which it would be unjust not to
take into account.

Is the same approach appropriate in the case of self-defence? There are
policy reasons for distinguishing provocation from self-defence.
Provocation only applies to murder but self-defence applies to all
assaults. In addition, provocation does not provide a complete defence;
it only reduces the offence from murder to manslaughter. There is also
the undoubted fact that self-defence is raised in a great many cases
resulting from minor assaults and it would be wholly disproportionate
to encourage medical disputes in cases of that sort … As a matter of
principle we would reject the suggestion that the approach of the
majority in Smith in relation to provocation should be applied directly
to the different issue of self-defence.

We would accept that the jury are entitled to take into account in
relation to self-defence the physical characteristics of the defendant.
However, we would not agree that it is appropriate, except in
exceptional circumstances which would make the evidence especially
probative, in deciding whether excessive force has been used to take
into account whether the defendant is suffering from some psychiatric
condition.”

Verdict of manslaughter by reason of diminished responsibility
substituted
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Leaving aside the obvious absurdity of the view that medical
evidence would be inappropriate in a “great many cases resulting
from minor assaults” (which is tantamount to asserting that
injustice is acceptable if the crime is a minor one), this approach
can be supported. Unlike duress, for example, which is an



excuse, self-defence provides a justification and so there is good
reason to insist that the defendant’s response be reasonable
without account being taken of individual characteristics.

In the case of Oye,240 the defendant had punched police officers
believing they were evil spirits rushing him. There was
psychiatric evidence before the jury at the Crown Court that the
defendant was insane at the applicable time. The defendant
appealed his conviction on the basis that the judge had failed
adequately to address the issue of self-defence based on the fact
that an insanely held delusion on the defendant’s part that he was
being attacked, causing him to respond violently, had entitled
him to be acquitted on the basis of reasonable self-defence. The
court held that the defendant could not rely on his delusional
belief to support a claim that he had used reasonable force in
self-defence because “[a]n insane person cannot set the standards
of reasonableness as to the degree of force used by reference to
his own insanity”.241 If such a claim was to succeed it would
have “most disconcerting” implications as “[i]t could mean that
the more insanely deluded a person may be in using violence in
purported self-defence the more likely that an entire acquittal
may result”.242

5. The duty to retreat
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It should by now be clear that defensive action should only be
used if “absolutely necessary” and that any defensive force used
to repel an attack must be reasonable. What, though, if the
person under an attack has an opportunity to escape by
retreating? Should such an opportunity mean that defensive force
is unnecessary and in turn unreasonable?

JOSEPH H. BEALE, “RETREAT FROM A
MURDEROUS ASSAULT” (1903) 16
HARV.L.REV. 567, 580–582:
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“The conclusion of the courts which deny the duty to retreat is …



commonly rested upon two arguments: that no one can be compelled
by a wrongdoer to yield his rights, and that no one should be forced by
a wrongdoer to the ignominy, dishonor, and disgrace of a cowardly
retreat.

As to the argument of right, the … law does not ordinarily secure the
enjoyment of rights; it grants redress for a violation of rights …

The argument based upon the honor of the assailed is more elusive and
more difficult to answer … The feeling at the bottom of the argument
is one beyond all law; it is the feeling which is responsible for the duel,
for war, for lynching; the feeling which leads a jury to acquit the slayer
of his wife’s paramour; the feeling which would compel a true man to
kill the ravisher of his daughter. We have outlived dueling, and we
deprecate war and lynching; but it is only because the advance of
civilization and culture has led us to control our feelings by our will.
And yet in all these cases sober reflection would lead us to realize that
the remedy is really worse than the disease. So it is in the case of
killing to avoid a stain on one’s honor. A really honorable man, a man
of truly refined and elevated feeling, would perhaps always regret the
apparent cowardice of a retreat, but he would regret ten times more,
after the excitement of the contest was past, the thought that he had the
blood of a fellowbeing on his hands. It is undoubtedly distasteful to
retreat; but it is ten times more distasteful to kill.”
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English law used to adopt a strict approach that a “retreat to the
wall” was required before extreme force could be justified.243

Since then, however, there has been considerable amelioration of
the rule. In Julien, the law was stated thus:

“It is not, as we understand it, the law that a person threatened must
take to his heels and run in the dramatic way suggested … but what is
necessary is that he should demonstrate

by his actions that he does not want to fight. He must demonstrate that
he is prepared to temporise and disengage and perhaps to make some
physical withdrawal; and to the extent that that is necessary as a
feature of the justification of self-defence, it is true, in our opinion,
whether the charge is a homicide charge or something less serious.”244



In McInnes,245 this was accepted as an accurate statement of the
law but Edmund-Davies LJ added that a failure to retreat is only
one of the factors to be taken into account in determining the
reasonableness of the defendant’s conduct. This approach was
confirmed in the case of Bird246 and has now been adopted
within s.76(6A), which states “[i]n deciding the question
mentioned in subsection (3), a possibility that D could have
retreated is to be considered (so far as relevant) as a factor to be
taken into account, rather than as giving rise to a duty to retreat”.
This may militate against a woman who fails to leave a
repeatedly violent partner being able to plead self-defence.

KATHERINE O’DONOVAN, “DEFENCES
FOR BATTERED WOMEN WHO KILL”
(1991) 18 J. LAW AND SOCIETY 219,
222, 235:
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“Despite the abolition of the duty to retreat, retreat might be considered
an appropriate response. In the context of killing following prolonged
domestic violence the questions look rather different. There may be a
history of previous retreat which, as it were, has not worked. How
relevant is the previous relationship of those involved, the lack of a
safe place to go, the ideology of family privacy, the presence of
children? … leaving without one’s children may seem a frightening
prospect. But women’s own accounts reveal emotionalities to the
abuser which increase the difficulty of leaving. If the legal process is to
come to terms with this it will have to accept that for many women
connection to others is important. In other words, women’s ways of
looking at relationships will have to be valued equally with those of
men.’

6. The imminence of the threatened
attack
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In Western films, the two protagonists tend to stand at opposite



ends of a dusty street, each with his fingers hovering near his
holster ready to draw and fire. In such films (apart from the
occasional good one) the “baddie” will draw first; the “goodie”
will then follow suit; he will inevitably be the quicker on the
draw and the “baddie” will be killed. The film will then end with
the “goodie” looking brave and honourable. The “baddie” drew
first. The “goodie” was thus fully justified in acting in self-
defence.

In such an example the threat is clearly imminent. But what is
the case where the time between the threat and defensive action
is drawn out? Section 76 is silent on the meaning of
“imminence”. In Hichens, Lord Gross simply notes:

“Plainly both the common law and statutory defences have greater
scope for operation where it is certain or nearly certain that a crime
will be committed immediately if action is not taken. Conversely, the
lower the degree of likelihood of a crime being committed and the
greater the time between awareness of the risk and the time when the
crime might be committed, so the scope for any defence to have any
realistic prospect of success will be correspondingly reduced, even
recognising, as we of course do, the subjective element in these
defences.”247

Furthermore, what if the “goodie” in our example above is the
person to draw first in anticipation that violence will ensue? A
plea of anticipatory self-defence would be meaningless in a
Hollywood Western. By reaching for his gun first he would have
become the aggressor. Life, however, is not lived on a
Hollywood film-set and the criminal law has to reflect life as it is
and mirror everyday values. Restricting rights of self-defence to
purely defensive retaliation could effectively condemn some
innocent persons to death or other injury. The problem may be
particularly acute where a substantial difference in size and
strength exists, as may well be the case when a woman is
attacked by a man. In certain limited circumstances the law must
permit the right to strike first. As Lord Griffiths said in Beckford,
“A man about to be attacked does not have to wait for his
assailant to strike the first blow or fire the first shot;
circumstances may justify a pre-emptive strike”.248



The problem, however, is in defining the parameters of such a
right. Allowing too much anticipatory defensive action could
become a charter for vigilantism.

DEVLIN V ARMSTRONG [1971] N.I. 13
(COURT OF APPEAL FOR NORTHERN
IRELAND)
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The defendant, during a riot in Londonderry, urged others to build
barricades and throw petrol bombs at the police. She was convicted of
riotous behaviour and incitement to riotous behaviour. She appealed on
the basis that she thought her action necessary to prevent people being
assaulted and property damaged by the police.

MACDERMOTT LJ:

“The plea of self-defence may afford a defence where the party raising
it uses force, not merely to counter an actual attack, but to ward off or
prevent an attack which he has honestly and reasonably anticipated. In
that case, however, the anticipated attack must be imminent: see R. v
Chisam (1963) 47 Cr.App.R.130 … and the excerpt from Lord
Normand’s judgment in Owens v H.M. Advocate (1946) S.C.(J.) 119
which is there quoted and which runs:

‘In our opinion self-defence is made out when it is established to the
satisfaction of the jury that the panel believed that he was in imminent
danger and that he held that belief on reasonable grounds. Grounds for
such belief may exist though they are founded on a genuine mistake of
fact’

However reasonable and convinced the appellant’s apprehensions may
have been, I find it impossible to hold that the danger she anticipated
was sufficiently specific or imminent to justify the actions she took as
measures of self-defence.”

Appeal dismissed
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In Georgiades,249 the defendant was charged with possession of
a firearm with intent to endanger life contrary to the Firearms



Act 1968 s.16. Police visited his flat. He came on to the balcony
with a loaded shotgun and raised it to waist level before being
arrested. He believed he was in danger of being attacked and had
not realised his visitors were police officers. On appeal, it was
held that self-defence should have been put to the jury.
Accordingly, his conviction was set aside and a conviction for
possessing a shortened firearm without a licence contrary to the
Firearms Act 1968 ss.1 and 4 was substituted.250

MALNIK V DPP [1989] CRIM. L.R. 451
(QUEENS BENCH DIVISIONAL
COURT):
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The appellant, acting as an “adviser” to X went to “visit” one J who
was thought to have taken two of X’s valuable cars without authority.
As J was known to have a tendency to violent and irresponsible
behaviour, the appellant (who was accompanied by three others) armed
himself with a rice flail (two pieces of wood joined by a chain which
the appellant was capable of using in connection with the martial arts).
He was arrested approaching J’s house. He was charged with having an
offensive weapon in a public place without lawful authority or
reasonable excuse contrary to the Prevention of Crime Act 1953 s.1.
The appellant argued that he had a reasonable excuse for having the
flail with him, namely, that he had reasonable cause to believe that he
was in imminent danger of being subjected to a violent attack. The
appellant was convicted and appealed.

It was held:

“dismissing the appeal, the magistrate had correctly concluded that as a
matter of law the defence of reasonable excuse was not available to the
appellant. The case of Evans v Hughes [in which it was held that there
could be a defence to a charge of carrying an offensive weapon if there
was ‘an imminent particular threat affecting the particular
circumstances in which the weapon was carried’ [1972] 3 All E.R. 412]
and R. v Field [one cannot drive people off the streets and compel them
not to go to places where they might lawfully be because they might be
subjected to an attack there—[1972] Crim.L.R.435] were
distinguishable. Ordinarily, individuals could not legitimately arm



themselves with an offensive weapon in order to repel unlawful
violence which such individual had knowingly and deliberately
brought about by creating a situation in which violence was liable to be
inflicted. It was quite different where those concerned with security
and law enforcement were concerned. If private citizens set out on
expeditions such as this, armed with offensive weapons, the risk of
unlawful violence and serious injury was great, and obvious. The
policy of the law must therefore be against such conduct, which
conclusion was consistent with the very narrow limits which previous
decisions had imposed on the freedom of the citizen to arm himself
against attack. It had been rightly concluded that the risk of violence
could have been avoided and thus the need to carry weapons, by
inviting the appropriate agency to repossess the cars by the usual
means.”

Appeal dismissed
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Subsequently, the courts have emphasised how limited the
circumstances are in which the defendant will be able to avoid
liability for offences such as possessing a firearm with intent to
endanger life: the risk of harm must be imminent.251 Thus under
the common law the part played by the requirement of
imminence was pivotal.

Research into battered women who kill reveals that it is this
element that causes most difficulty. In Ewing’s study of 100
cases of battered women who killed, he found certain features to
be common: years of violence, inadequate help from the
community and the police, an inability to leave the situation and
a killing that anticipated further violence or followed it, but did
not fit the requirement of imminence.252 A number of cases have
involved women who have waited until their husbands were
asleep before killing them.253 This removed all possibility of
pleading self-defence even though it may have seemed the only
way out to the defendants. Other cases have concerned women
who have gone to the kitchen to fetch a knife with which to
respond to the attack.254 Again, this could remove the possibility
of pleading self-defence. Until the recent reforms to the partial
defence of provocation, it might also have been deemed to be
such “cooling down” time as to remove the possibility of this



plea. The new partial defence of loss of control (which replaces
provocation) does not contain the requirement that the loss of
control be “sudden and temporary” and this means that such
defendants may be able to plead either loss of control or
diminished responsibility.255

It seems that the time-scale within which pre-emptive defensive
action might be taken would be stretched when, as in the above
cases, no actual violence had been used. But as Glanville
Williams has pointed out:

“[T]here is a distinction between the immediacy of the necessity for
acting and the immediacy of the threatened violence. The use of force
may be immediately necessary to prevent an attack in the future.”256

Moreover, as has been stated before, in determining the
necessity for acting at all, one does not have to jettison the
requirement of reasonableness (as Williams (Gladstone) has
done) in order to do justice to the differing sizes and strengths of
attacker and defender.

The Criminal Law Revision Committee recommended the
retention of the imminence rule: “it is desirable to make it clear
that a man is not allowed to take the law into his own hands by
striking before self-defence becomes necessary”.257 This view
was reflected in the Draft Criminal Code Bill 1989.258 However,
the Law Commission subsequently concluded that the jury
would be able to decide whether the use of pre-emptive force
was reasonable without any specific reference to a requirement
of imminence.259 Accordingly, no reference was made to it in the
Draft Bill. This approach had much to commend it because it
raises the possibility, at least, of self-defence being available to
battered women who kill. However, this cannot lead to the
conclusion that the government adopted the Law Commission’s
view. All that s.76 does is to codify the common law, which as
we have seen, upholds the requirement of imminence.

7. Excessive self-defence
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A successful plea of self-defence justifies the defendant’s



conduct and he goes free. Accordingly, despite the potential for
s.76 to broaden the defence, the courts are likely to continue to
regard it as a rigorous test to satisfy. Where defendants who act
in self-defence in public use excessive force the defence fails.
Other defendants, such as the battered woman in Ahluwalia, who
kill their violent partner while he is asleep, being fearful of
violence when he awakes and knowing from past experience that
their strength is inadequate to match his, will similarly fail to
come within the test.260

This leads to the question, should excessive or premature
defensive actions outside the home be regarded as completely
unjustified? In terms of assessing their moral culpability, such
persons are clearly not on a par with those who cold-bloodedly
kill or injure others. Their reasons for acting are understandable.
It is only the execution of those actions that is unacceptable. In
short, there is a strong case for excusing, or at least partially
excusing, such actors. Where the injuries inflicted are short of
death, the fact that they were acting in self-defence can be taken
into account as a mitigating factor in sentencing. But where they
kill, the only verdict is murder with a mandatory sentence of life
imprisonment.

In an effort to circumvent such injustice, courts have
increasingly allowed such persons to avail themselves of the
partial defences to murder. For example, battered women who
kill are being afforded defences of diminished responsibility and
loss of control which result in manslaughter verdicts. Apart from
the fact that these defences do not cover all cases, this whole
approach misses the point in fair labelling terms. If a person’s
reasons for acting are self-defensive and he is not acting because
of an abnormality of mind or loss of control, what is needed is a
defence—or partial defence—that accurately explains why he is
not guilty of murder. Such thinking has led to increasing calls for
the introduction of a new partial defence to murder termed
“excessive self-defence”, which would result in a manslaughter
verdict.261
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Such a defence exists in many other jurisdictions, for example,
the Australian courts used to adopt an approach that persons who



killed using excessive force were not guilty of murder, but only
of manslaughter.262 They were partially excused:

“[T]he moral culpability of a person who kills another in defending
himself but who fails in a plea of self-defence only because the force
which he believed to be necessary exceeded that which was
reasonably necessary falls short of moral culpability ordinarily
associated with murder.”263

This approach recognised excessive self-defence as a partial
excuse. However, the Australian courts have since abandoned
this “half-way house”264 and the House of Lords has confirmed
that such an approach is not part of English law.

R. V CLEGG [1995] 1 A.C. 482 (HOUSE
OF LORDS):
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The defendant, a soldier on duty in Northern Ireland, was on patrol
when he shot and killed the driver of a stolen car and his passenger. He
was charged with murder of the passenger and attempted murder of the
driver. The defendant claimed that he had fired four shots in self-
defence. The judge accepted this defence in relation to the first three
shots. However, since the fourth shot (which was a significant cause of
the passenger’s death) was fired after the car had passed and the soldier
was thus in no further danger, the defence was rejected. The defendant
was convicted of murder and appealed.

LORD LLOYD OF BERWICK:

“Strictly speaking, the [issue of self-defence] does not arise on the facts
of the present case. Since the danger had already passed when Private
Clegg fired his fourth shot, there could be no question of self-defence,
and therefore no question of excessive force in self-defence. But it is
convenient to deal with this issue all the same … [His Lordship then
surveyed the authorities, including Palmer.] In other words, there is no
half-way house. There is no rule that a defendant who has used a
greater degree of force than was necessary in the circumstances should
be found guilty of manslaughter rather than murder … [S]o far as self-
defence is concerned, it is all or nothing. The defence either succeeds



or fails. If it succeeds, the defendant is acquitted. If it fails, he is guilty
of murder …

[His Lordship acknowledged the weight to be given to the views of
those who argued for reform and concluded] I am not averse to judges
developing law, or indeed making new law, when they can see their
way clearly, even when questions of social policy are involved … But
in the present case I am in no doubt that your Lordships should abstain
from law-making. The reduction of what would otherwise be murder to
manslaughter in a particular class of case seems to me essentially a
matter for decision by the legislature, and not by this House in its
judicial capacity. For the point in issue is, in truth, part of the wider
issue whether the mandatory life sentence for murder should still be
retained.”

Appeal dismissed
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In the wake of Clegg’s conviction, the Government announced a
review of the law relating to the use of lethal force in self-
defence.

REPORT OF THE
INTERDEPARTMENTAL REVIEW OF
THE LAW ON THE USE OF LETHAL
FORCE IN SELF-DEFENCE OR THE
PREVENTION OF CRIME (1996),
PARA.83:
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“The availability of [a manslaughter] verdict might assist in a
comparatively small number of cases in which, previously, the
outcome had proved contentious. It might help the jury or court to meet
the demands of justice where a defendant had acted sufficiently
culpably to deserve a criminal conviction, yet had lacked the evil
motive usually associated with murder. The review was not convinced,
however, that providing an additional option of manslaughter would
enable the court or jury to achieve a result which would necessarily



always be seen to be just. More options required finer distinctions and
judgments to be made. With more borders between cases, there could
be more cases that were seen to fall unfairly on the wrong side of the
borderline, this time between acquittal and conviction for
manslaughter, and between conviction for murder and manslaughter.”
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Whether or not these reasons are regarded as convincing, the
Government rejected any alteration to the law of murder in this
respect. However, the matter was subsequently considered by the
Law Commission as part of the review of the law of homicide.

LAW COMMISSION, MURDER,
MANSLAUGHTER AND INFANTICIDE
(LAW COM NO.304), (2006), PARAS
5.53–5.57:
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“Under the present law, if D’s killing of V is regarded as an
overreaction in self-defence, he or she must be convicted of murder
unless he or she can succeed in a plea of provocation … D will … have
to show that the provocation caused him or her to lose self-control at
the time of the killing. It is not enough that D was frightened, but still
in control of himself or herself.

In some circumstances, cases [such as these] should end in a first
degree murder verdict. In our view, however, a rational approach to
reaching the right verdict is currently hampered by arbitrariness and
unfairness in the way the provocation defence is structured. In
particular, D should not be prejudiced because he or she over-reacted
in fear or panic …

Consequently, we are recommending that the provocation defence
should be available where D killed in response to a fear of serious
violence. D will be allowed to say that the effect of the fear of the
threat, or of the fear of the threat coupled with the impact of the gross
violence received, was such that, in the circumstances, someone of D’s
age and of an ordinary temperament might have reacted in the same or
in a similar way …



This reform would have the additional benefit of giving Ds … more
flexibility in how they choose to run their defence. If they are prepared
to accept nothing less than total vindication of what they did, then they
can plead nothing other than self-defence. In such a case, the outcome
sought is complete acquittal … If D is not so confident that the jury
will find his or her actions to have been fully justified, he or she can
plead provocation—in the form of a fear of serious violence—instead
of or alongside a plea of self-defence.

Having the latter option reduces the chance that D will be harshly
adjudged to have committed first degree murder because the jury finds
he or she overreacted. The jury can opt for the middle course: guilty of
second degree murder on the grounds of provocation, leaving the judge
with discretion over sentence.”265
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This recommendation, whereby using fatal excessive force
would have resulted in a conviction for second degree murder by
virtue of a reformed defence of provocation, was not adopted in
its entirety by the Government. Instead, it has chosen to reform
the law of provocation within the existing framework of murder
and manslaughter. The Coroners and Justice Act 2009 s.54
creates a new partial defence to murder of loss of control. In
order to rely upon this defence, the defendant must have killed as
a result of having lost control (which had a qualifying trigger)
and, a person of the defendant’s sex and age, with a normal
degree of tolerance and self-restraint and in the circumstances of
the defendant, might have reacted in a similar way. The relevant
qualifying trigger in this context is that the defendant’s loss of
control was attributable to his fear of serious violence from V
against the defendant or another person.266 If pleaded
successfully, liability is reduced to manslaughter. While this is to
be welcomed in that it allows for a finer assessment of degrees
of blame than is possible under current law, it is not applicable
to all current instances of excessive self-defence. A defendant
who loses self-control and kills due to a fear of serious violence
being used against him will be able to rely on the defence; a
defendant who, without loss of control, mistakenly uses a
disproportionate amount of defensive force will fall outside the
provisions. How common this latter occurrence will be under the



potentially wider s.76 remains uncertain but the existing
guidance from the CPS on when it is appropriate to bring a
prosecution may be indicative of how practice is developing. It
may not be in the public interest to prosecute, for example, when
it is alleged that the degree of force used is excessive “if the
degree of force used is not very far beyond the threshold of what
is reasonable.” However, when such force “results in death or
serious injury, it will be only in very rare circumstances indeed
that a prosecution will not be needed in the public interest”.267

At the same time as the controversy surrounding Private Clegg’s
conviction, the Government dismissed proposals to abolish the
mandatory life sentence for murder.268 It claimed that release
provisions were flexible enough to deal adequately with less
heinous murders. Indeed, Private Clegg was released after two
and a half years’ imprisonment.269 Now, the fact that the
offender acted to any extent in self-defence is regarded as a
mitigating factor in the sentencing guidelines for the mandatory
life sentence under the Criminal Justice Act 2003.270 However,
with the new provisions on householder cases potentially leading
to complete acquittals for those who use disproportionate (but
reasonable) force to protect their homes, the contrast between
these outcomes and the mandatory life sentence for those who
use excessive force in public arenas will become starker than
ever.

IV. Chastisement
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Parents are entitled to take reasonable disciplinary measures
against their children, including the use of moderate physical
punishment, although this defence of “reasonable chastisement”
was never meant to protect parents from criminal prosecution if
the force used was excessive.271 Deciding what is “moderate”
(and lawful) on the one hand and “excessive” (and unlawful) on
the other hand has always been problematic. Indeed, the whole
issue of the physical punishment of children is deeply
controversial especially in the light of the European Convention
on Human Rights art.3, which prohibits inhuman or degrading
treatment or punishment. In A v United Kingdom,272 a boy was



beaten with a cane by his step-father-to-be. The man was
subsequently acquitted of assault occasioning actual bodily harm
contrary to the Offences Against the Person Act 1861 s.47,
having pleaded reasonable chastisement. The boy’s case was
taken to the European Court of Human Rights where it was held
that the UK was in breach of art.3 for failing to protect the child
from such treatment.273

The Government accepted that the ruling required a change in
the law to ensure that children would be protected from inhuman
or degrading treatment. In 2000, it published a consultation
paper in which it proposed to set out the defence of reasonable
chastisement on a statutory basis.274 These modest proposals,
which would have required courts to have regard to the nature
and context of the treatment, its duration, and its physical and
mental effects275 were subsequently abandoned.276 However,
international and domestic pressure to, at the very least, reform
the defence continued.277 In 2004, the defence was abolished by
the Children Act 2004 s.58 in those instances when physical
punishment results in actual bodily harm to the child. It is
retained for “mild” smacks where only transient harm is caused.
As we shall see, the distinction between assault occasioning
actual bodily harm and common assault is far from clear278 and
yet this is now the basis of the distinction between punishment
which is unlawful and that which is permitted.
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The Government chose to restrict rather than abolish the defence
of reasonable chastisement, believing:

“that it would be quite unacceptable to outlaw physical punishment of
a child by a parent. Nor, we believe, would the majority of parents
support such a measure. It would be intrusive and incompatible with
our aim of helping and encouraging parents in their role.”279

The Government was influenced, in part, by the results of a
survey conducted for them in which 88% of respondents
believed that it was sometimes necessary to smack a naughty
child.280 Whether there remains this level of public support in the
UK is questionable. Over the past 15 years the practice of
smacking children appears to have decreased significantly. In



1998, 61% of young adults reported that they had been smacked
in their childhood. Just over ten years later, this percentage had
decreased to 43% in 2009.281 Similarly, physical punishment of
children that was experienced “on a regular basis” during
childhood was reported by 10% of young adults in 1998, but by
only 3% in 2009.282 With the decline in physical punishment of
children gaining pace, reform of the law may have gained
greater public support. A survey conducted on behalf of the
NSPCC in 2002 found that 58% of people would support law
reform if they were sure that parents would not be prosecuted for
trivial smacks.283 It is likely that 15 years on this support will
have increased further. It is argued that an outright ban,
combined with an educational campaign and a very light touch
in relation to prosecutions would do much more to protect
children than the present, far from satisfactory, law. Indeed, in a
recent review of the evidence, Heilmann found that “[c]ross-
country comparisons showed that declines in the use of physical
punishment are accelerated in countries that have prohibited its
use, demonstrating the important symbolic value of
legislation”.284 Maintaining the current law cannot be based
solely on public attitudes towards smacking. We must also
question whether the physical punishment of children can be
justified in principle. The defence of reasonable chastisement is
based, largely, on an archaic attitude that regards children as less
entitled to the right to be free from physical violence than adults.
Newell contests this proposition stating that:

“[t]here is an injustice and illogicality in suggesting that it is
acceptable to hit children, but that it is quite unacceptable to hit others,
or for adults to hit anyone else. Hitting people is wrong—and children
are people too.”285

The use of violence to “correct” children’s behaviour may also
be far less effective than many parents believe. Heilmann’s
review of the research highlights that:

”The majority of the reviewed studies concluded that physical
punishment is associated with adverse short- and long-term outcomes
for children’s health and development, and should never be used.
Negative outcomes included increased aggression and anti-social



behaviour, mental health and emotional problems, poorer parent-child
relationships, decreased moral internalisation, increased risk of
perpetrating abuse towards partners and children in adulthood, and
risk of escalation into maltreatment and abuse. The evidence of
detrimental outcomes was stronger for severe forms of physical
punishment.”286
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Many other European countries have acted to ban the physical
punishment of children287 and it is to be hoped that the UK can
be persuaded to follow suit in the near future.288 The immediate
prospects are not good however: the Government honoured a
promise made when the legislation was passed to review it in
2007. Despite evidence, for example, that there was confusion as
to what the law is among parents and prosecutors and that it has
not deterred parents from continuing to use excessive levels of
punishment, the government concluded that smacking is
becoming less common and that s.58 has improved legal
protection for children. It stated that while it did not condone
smacking, it would not be outlawed because “unless there are
clear reasons to intervene, parents should be free to bring up
children as they see fit”.289

In the meantime, all corporal punishment in schools is banned by
the Schools Standards and Framework Act 1998 s.131.290 This
was confirmed in the decision of R. (on the application
of Williamson) v Secretary of State for Education and
Employment,291 in which it was decided that the power of parents
to delegate to teachers the right to administer physical
punishment at school had been removed by the legislation. The
House of Lords accepted the argument that the practice of
corporal punishment of children was a manifestation of the
religious beliefs of the applicants (teachers and parents of certain
Christian schools) and, therefore, the ban did interfere with their
rights under the European Convention on Human Rights art.9,
enshrined in  the Human Rights Act 1998. However, because the
ban on physical punishment was justified  by the need to protect
the rights and freedoms of children art.9 had not been breached. 
It is, of course, still lawful for the parents to administer mild
physical punishment at home for misbehaviour at school as long



as it does not result in actual bodily harm.

V. Duress and Necessity

A. INTRODUCTION
4–131

The defence of duress arises where a defendant is threatened by
another with death or serious injury if he does not commit a
crime. For example, in Hudson and Taylor,292 two girls gave
false evidence in an unlawful wounding case in which they were
the principal witnesses. When charged with perjury they claimed
they had been threatened that they would be “cut up” unless they
committed perjury; they had been so frightened that they had
duly told the lies in court. It was held that the defence of duress
should have been put to the jury.293 The source of the threat must
be another person. This species of duress is sometimes termed
“duress by threats”.

The defence of necessity potentially arises where a defendant
claims that she “had” to commit the crime, not because someone
was threatening them, but because something (in the shape of
surrounding circumstances which may or may not have been
caused by a human being) deprived her of any real alternative. In
short, she is claiming that she committed a crime to prevent a
greater evil. For example, ten people are climbing a ladder to
safety from a vessel that is sinking. One of them is so petrified
that he “freezes” on the ladder and cannot be persuaded to move.
Eventually, he is pushed from the ladder and dies.294 If charged
with murder the survivors would claim that their actions were
necessary and that it was better for one to die so that nine could
live.
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The defence of duress by threats has long been recognised by
English law. However, until fairly recently it was commonly
thought that the defence of necessity did not exist in English law.
For example, in Buckoke v Greater London Council, it was
stated (obiter) that the driver of a fire engine was compelled to
stop at red traffic lights even though “he sees 200 yards down



the road a blazing house with a man at an upstairs window in
extreme peril … [and if he] waits for that time, the man’s life
will be lost”. 295

However, since the 1980s, the courts have been actively
extending the defence of duress to apply to a broader range of
situations where the threat does not necessarily arise from other
persons, but where the defendant is faced with a crisis or
emergency. This extended defence has been referred to as duress
of circumstances. For example, in Martin the defendant drove
his son to work (otherwise he would have been late and at risk of
losing his job) because he feared his wife would commit suicide
if he did not. He was afforded a defence to a charge of driving
while disqualified on grounds of “duress of circumstances”:

“English law does, in extreme circumstances, recognise a defence of
necessity. Most commonly this defence arises as duress, that is
pressure upon the accused’s will from the wrongful threats or violence
of another. Equally, however, it can arise from other objective dangers
threatening the accused or others. Arising thus it is conveniently called
‘duress of circumstances’.”296

R. V SHAYLER [2001] 1 W.L.R. 2206
(COURT OF APPEAL, CRIMINAL
DIVISION):
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LORD WOOLF CJ:

“There is no reason of principle or authority for distinguishing the two
forms of duress in relat on to the elements of the defence which we
have identified … The decision in Abdul-Hussain provides useful
clarificat on of the earlier three pronged definition of necessity … It
also reflects other decisions which have treated the defence of duress
and necessity as being part of the same defence and the extended form
of the defence as being nothing more than different labels for
essentially the same thing, see e.g. R. v Conway [1988] 3 All E.R. 1025
at 1029 where it was said: ‘As the learned editors point out in Smith
and Hogan, Criminal Law, 6th edn (1988) p.225, to admit a defence of



“duress of circumstances” is a logical consequence of the existence of
the defence of duress as that term is ordinarily understood, i.e. “do this
or else”. This approach does no more than recognise that duress is an
example of necessity. Whether “duress of circumstances” is called
“duress” or “necessity” does not matter. What is important is that,
whatever it is called, it is subject to the same limitations as the “do this
or else” species of duress.’”
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It would be tempting, following this, simply to regard duress,
duress of circumstances and necessity as three prongs of a single
broad defence. However, while such a development might be
perceived to be desirable, it would be both misleading and
premature to conclude that English law has fully embraced this
approach. First, as we shall see, in developing the defence of
duress of circumstances the courts have largely, but not
universally, accepted that the conditions for its application are
the same as for duress by threats. We shall see that the two
defences are not completely identical. More significantly,
however, the rationale for the application of each defence is still
contested. Duress by threats is, classically, seen as an excusatory
defence: we understand the plight of the hapless person whose
“will is overborne” by terrible threats. Duress of circumstances,
however, appears to have a more justificatory flavour. The
defendant has committed a crime to prevent something terrible
befalling himself or others: he is driven to commit the crime by
force of circumstances. Despite the fact that English law has cast
this defence in an excusatory mould, duress of circumstances
looks more like a synonym for necessity. Indeed, it has been
referred to as “necessity by circumstances”.297 Yet, for the
courts, the operation of the defence as a justification is reserved
for instances of “pure” necessity, such as, life-saving actions by
doctors. Defendants pleading that their actions (which involved
conspiring to cause criminal damage at an RAF airbase) were
necessary to prevent an illegal war in Iraq will be deemed to be
pleading excusatory duress of circumstances, if anything, and
not justificatory necessity.298 From the discussion at the start of
this chapter, it is clear that the concepts of excuse and
justification are themselves problematic: this is compounded
here by an as yet developing state of the law. It may well be that



a unifying rationale will emerge over time that is cut loose from
justification or excuse. An alternative basis might be the
reasonableness and proportionality of the defendant’s actions.
“Of course, an assessment whether a response is reasonable and
proportionate must incorporate society’s moral and political
judgements about what sort of emergencies or threats can be
averted”.299 In the meantime, the approach taken by the Court of
Appeal,300 emphasising the context-specific nature of duress by
threats, duress of circumstances and necessity, leads one to be
cautious about the prospects of the emergence of a single
defence.
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This brings us to the second reason for distinguishing the
defences. A fully-fledged defence of necessity would be far
broader than the present defence of duress of circumstances. As
will be discussed later, it would involve a pure balancing of evils
(whereas under the present law on duress of circumstances there
has to be a threat of death or serious injury) and it would be a
defence to all crimes (whereas duress of circumstances at present
is not a defence to murder). As we shall see, it would be
premature to regard such a broad necessity defence as having
been accepted into English law.

The extent to which these are separate defences or are simply
different labels for three prongs of a single defence will be
explored in the following sections. As the three do not all share
the same theoretical underpinnings and as they have developed
differently and, to some extent, have different rules governing
their applicability, they will be dealt with separately.

One final initial point should be made. In the past claims that
actions were done out of necessity or because of duress were
frequently made late, once the trial had commenced, and not,
say, at the point of arrest. The burden to disprove such a claim
beyond reasonable doubt was then placed upon the prosecution,
and it was argued that such defence “ambushes” could cause
very considerable problems for the Crown: a claim of duress, it
is said, is easily made and far from easily refuted.301 This was
one reason why, after a period of increasing relaxation of the
law, the House of Lords made an effort to restrain the continued



development of the defence of duress.302 However, for some time
now, the defence have been required to disclose the nature of
their case well before the trial,303 and the courts have made It
clear on a number of occasions that the days of “trial by
ambush” are effectively over.304 It may therefore be argued that
this particular reason no longer provides a justification for
restricting the defence.

B. DURESS BY THREATS
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As seen, this is the well-established defence that is afforded to
persons who are threatened with death or serious injury unless
they commit a crime. It is subject to very stringent qualifying
conditions.305

1. Rationale of duress by threats as a
defence

J. F. STEPHEN, HISTORY OF THE
CRIMINAL LAW OF ENGLAND, VOL.2
(1883), PP.107–108:
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“Criminal law is itself a system of compulsion on the widest scale. It is
a collection of threats of injury to life, liberty and property if people do
commit crimes. Are such threats to be withdrawn as soon as they are
encountered by opposing threats? The law says to a man intending to
commit murder, if you do it I will hang you. Is the law to withdraw its
threat if someone else says, If you do not do it I will shoot you? Surely
it is the moment when temptation to crime is strongest that the law
should speak most clearly and emphatically to the contrary. It is, of
course, a misfortune for a man that he should be placed between two
fires, but it would be a much greater misfortune for society at large if
criminals could confer impunity upon their agents by threatening them
with death or violence if they refused to execute their commands. If
impunity could be so secured a wide door would be opened to
collusion, and encouragement would be given to associations of



malefactors, secret or otherwise. No doubt the moral guilt of a person
who commits a crime under compulsion is less than that of a person
who commits it freely, but any effect which is thought proper may be
given to this circumstance by a proportional mitigation of the
offender’s punishment. These reasons lead me to think that compulsion
by threats ought in no case whatever to be admitted as an excuse for
crime, though it may and ought to operate in mitigation of punishment
in most though not in all cases.”

LAW COMMISSION, REPORT ON
DEFENCES OF GENERAL APPLICATION
(LAW COM. NO.83) (1977), PARA.2.14:
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“Those who favour the conclusion that duress should not afford a
defence which absolves criminal liability contend that it can never be
justifiable for a person to do wrong, in particular to do serious harm to
another merely to avoid some harm to himself; that it is not for the
individual to balance the doing of wrong against the avoidance of harm
to himself. They argue that duress does not destroy the will or negative
intention in the legal sense, but that it merely deflects the will so that
intention conflicts with the wish; in short that it provides a motive for
the wrongful act and that motive is, on general principle, irrelevant to
whether a crime has been committed.”

ABBOTT V THE QUEEN [1977] A.C.
755 (PRIVY COUNCIL):
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LORD SALMON:

“It seems incredible to their Lordships that in any civilised society, acts
such as the appellant’s whatever threats may have been made to him,
could be regarded as excusable or within the law. We are not living in a
dream world in which the mounting wave of violence and terrorism can
be contained by strict logic and intellectual niceties alone. Common
sense surely reveals the added dangers to which in this modern world



the public would be exposed, if the change in the law proposed on
behalf of the appellant were affected. It might well …. prove to be a
character for terrorists, gang leaders and kidnappers … [If the accused
were allowed to go free he would now have] gained some real
experience and expertise, he might again be approached by the terrorist
who would make the same threats … [the accused] would then give a
repeat performance, killing even more men, women and children. Is
there any limit to the number of people you may kill to save your own
life and that of your family?”
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Those who oppose a defence of duress generally concede that it
is a relevant matter to take into consideration in mitigation of
sentence. For all crimes other than murder, courts have wide
discretionary powers when sentencing and in extreme cases of
duress only a minimal sentence need be imposed.306 In relation to
murder, the existence of duress does not figure as one of the
bases for mitigating the length of the minimum term to be
served.307

Thus the arguments against a general defence of duress fall
broadly into two groups:

(i) the law would lose some of its deterrent effect if duress were
allowed as a defence; and

(ii) the defendant is morally blameworthy and, accordingly,
deserves punishment. Because of the duress her blameworthiness
might be less and so she can receive a mitigated sentence—but
she is still, to some extent, morally blameworthy.

(i) Deterrence308
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Was Stephen correct in asserting that “it is the moment when
temptation to crime is strongest that the law should speak most
clearly and emphatically to the contrary”? Are the law’s threats
likely to serve any useful purpose to a person placed in such a
perilous situation?

IAN DENNIS, “DURESS, MURDER AND



CRIMINAL RESPONSIBILITY” (1980)
96 L.Q.R. 208, 234, 236:
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“The deterrent argument is clear. If we assume that the accused acted
as a reasonable man in not resisting the threat, and that both he and the
reasonable man would act in the same way again whatever the attiude
of the law, then the imposition of punishment cannot act as either an
individual or a general deterrent. It will amount only to the useless
infliction of a penalty and, on a utilitarian hypothesis, will therefore be
unjustifiable …

[A] man under pressure to kill or be killed may well reason correctly
that he does, at least, gain time by ignoring the law’s prohibition; the
alternative of heeding the prohibition and resisting the threat simply
leads more quickly to unpleasant consequences. Secondly, if duress is
to be taken into account anyway when sentence is passed, then the
law’s sanction for ignoring its threat is uncertain and may well not be
heavy … An appeal to the deterrent value of the law disallowing duress
as a defence is thus an empty gesture; the deterrent is ineffective
because it is not immediate and because it is subverted by admitting
duress through the back door as evidence in mitigation.”
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On the other hand, “[w]e do not and we cannot know what
choices may be different if the actor thinks he has a chance of
exculpation on the ground of his peculiar disabilities than if he
knows that he does not,”309 and thus:

“[t]here is an argument for saying that we should nourish the hope,
however faint, that the threat of punishment may be enough to tip the
balance of decision by those who have only doubtfully sufficient
fortitude to undergo martyrdom for the sake of a moral principle.”310

Further, quite apart from general deterrence, there is the more
realistic “educative” species of deterrence that “legal norms and
sanctions operate not only at the moment of climactic choice but
also in the fashioning of values and of character”.311 The denial
of a defence of duress would strengthen values so that persons in



situations of duress would be less likely to submit to the threats.

(ii) Moral blameworthiness
4–144

Is the actor who submits to duress morally blameworthy and
responsible for her actions so that she deserves punishment for
them?

We saw in Ch.2 that moral responsibility has been traditionally
confined to those who choose to break the law and thus choose
to become subject to criminal liability.

H. L. A. HART, PUNISHMENT AND
RESPONSIBILITY (1968), PP.22–23:

4–145

“The … view is that of society … offering individuals including the
criminal the protection of the laws on terms which are fair … because
… each individual is given a fair opportunity to choose between
keeping the law required for society’s protection or paying the penalty
…

Criminal punishment … consists simply in announcing certain
standards of behaviour and attaching penalties for deviation, making it
less eligible, and then leaving individuals to choose. This is a method
of social control which maximises individual freedom within the
coercive framework of law in a number of different ways … First, the
individual has an option between obeying or paying … Secondly, this
system not only enables individuals to exercise this choice but
increases the power of individuals to identify beforehand periods when
the law’s punishments will not interfere with them and to plan their
lives accordingly.”
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The question in duress is whether the actor had this “fair
opportunity” to choose between conforming to the law or
breaking it. Where the circumstances have overwhelmed his
capacity for choice, where his freedom of choice is too
restricted, we do not account him blameworthy and responsible.



This is what was meant by Lord Widgery CJ in Kray,312 when he
spoke of the accused being “so terrified that he ceased to be an
independent actor” and what he meant in Hudson and Taylor,313

when he required that the defendant’s “will” must have been
“overborne”; the threats had to “neutralise the will”. This does
not mean that the defendant lacked mens rea.314 Hudson and
Taylor both told their lies deliberately and intentionally. As was
emphasised by Lord Hailsham in the leading case of Howe:

“[An] unacceptable view is that … duress as a defence affects only the
existence or absence of mens rea. The true view is stated by Lord
Kilbrandon (of the minority) in Lynch [1975] A.C. 653 … at 703:

‘the decision of the threatened man whose constancy is overborne
so that he yields to the threat, is a calculated decision to do what he
knows to be wrong, and is therefore that of a man  with, perhaps to
some exceptionally limited extent, a “guilty mind”. But he is at the
same time a man whose mind is less guilty than is his who acts as
he does but under no such constraint.”’315

So, the basis of the defence of duress is that the defendant did
not have an effective opportunity to make a choice as to whether
to commit the crime. Of course, in one sense, the defendant does
make a choice, but it is only “Hobson’s choice”. His dilemma is
to choose between two “morally unacceptable courses of
action”.316 As the external pressure is so great, in a moral sense,
it “coerces” the actor into committing the crime. Fletcher
describes such conduct as “morally involuntary”.317 Morally
involuntary conduct is not blameworthy; the defendant does not
deserve punishment.

R. V RUZIC (2001) S.C.C. 24
(SUPREME COURT OF CANADA):
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LEBEL J:

“Moral involuntariness is also related to the notion that the defence of
duress is an excuse … In using the expression ‘moral involuntariness’,
we mean that the accused had no ‘real’ choice but to commit the



offence. This recognizes that there was indeed an alternative to
breaking the law, although in the case of duress that choice may be
even more unpalatable—to be killed or physically harmed …

Punishing a person whose actions are involuntary in the physical sense
is unjust because it conflicts with the assumption in criminal law that
individuals are autonomous and freely choosing agents. It is similarly
unjust to penalize an individual who acted in a morally involuntary
fashion. This is so because his acts cannot realistically be attributed to
him, as his will was constrained by some external force … [T]he
accused’s agency is not implicated in her doing. In the case of morally
involuntary conduct, criminal attributon points not to the accused but to
the exigent circumstances facing him, or to the threats of someone
else.”
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In England, judges have also made repeated reference to the
notion of moral involuntariness in the acceptance of duress as a
defence318—primarily on the ground that it would be unjust or
unfair to punish in such circumstances.319

DPP V LYNCH [1975] A.C. 653
(HOUSE OF LORDS):
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LORD MORRIS:

“[I]t is proper that any rational system of law should take fully into
account the standards of honest and reasonable men. By those
standards it is fair that actions and reactions may be tested. If then
someone is really threatened with death or serious injury unless he
does what he is told to do is the law to pay no heed to the miserable,
agonising plight of such a person? For the law to understand not
only how the timid but also the stalwart may in a moment of crisis
behave is not to make the law weak but to make it just. In the calm
of the court-room measures of fortitude or of heroic behaviour are
surely not to be demanded when they could not in moments for
decision reasonably have been expected even of the resolute and the
well disposed …



The law must, I think, take a common sense view. If someone is
forced at gun-point either to be inactive or to do something positive
—must the law not remember that the instinct and perhaps the duty
of self-preservation is powerful and natural? I think it must. A man
who is attacked is allowed within reason to take necessary steps to
defend himself. The law would be censorious and inhumane which
did not recognise the appalling plight of a person who perhaps
suddenly finds his life in jeopardy unless he submits and obeys.”
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Does recognising “the appalling plight” of the defendant reduce
itself to taking motive into account? Norrie points out, “If ‘doing
justice’ to a Lynch means taking into account his motives, it is
unclear why ‘doing justice’ to everyone else means ignoring
theirs”.320 Motive is generally irrelevant under the criminal law
—because the law seeks to set an objective standard of
behaviour—yet there can be no doubt that motives other than the
threat of death or serious harm may be compelling. Indeed, as
we shall see, this was one of the factors involved in the
resistance of English law to the defence of necessity. However,
as far as duress is concerned it has to be recognised that it is a
“concession to human frailty”321 which is available only when
the threats are extreme. If one adopts the terminology of
excuse/justification it is thus best viewed as the former rather
than the latter.322 The defendant has done wrong; he has violated
the interests of an innocent person, but because of his appalling
predicament, he is excused from blame.323

2. Parameters of the defence
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In what circumstances may a defendant break the law but escape
liability because of duress? When will the circumstances be such
that we will not account the defendant blameworthy for their
actions or as Gross puts it:

“[H]ow shall the line be drawn to separate cases in which the
constraint is sufficiently powerful to make blame inappropriate from
cases in which constraint is simply a challenge to avoid harm to



oneself as best one can while doing no harm to others? A line too far
in either direction means injustice, for it is not right to allow with
impunity harming that should have been avoided, nor is it right to
punish for harm whose avoidance cannot reasonably be expected.”324

JOHN GARDNER, “THE GIST OF
EXCUSES” (1998) 1 BUFFALO
CRIMINAL LAW REVIEW 575, 578–
579:
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“The gist of an excuse … is precisely that the person with the excuse
lived up to our expectations … in the normative sense. Did she
manifest such resilience, or loyalty, or thoroughness, or presence of
mind as a person in her situation should have manifested? In the face of
terrible threats, for example, did this person show as much fortitude as
someone in his situation could properly be asked to show? … The
character standards which are relevant to these and other excuses are
not the standards of our own characters, nor even the standards of most
people’s characters, but rather the standards to which our characters
should, minimally conform.”
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Essentially, the attribution of blame involves a moral judgment
relating, inter alia, to our expectations of how people should act
in certain situations. This inevitably involves a comparison
between the defendant’s response and how we imagine we, or
other “ordinary people”, would respond in that situation. If we
perceive that ordinary people would have responded as the
defendant did, then we do not blame the defendant for their
actions. But if we perceive that ordinary people would have
withstood the threats, then we legitimately blame the defendant
for a failure to do so.

This test provides us with the key to answering the following
questions concerning the parameters of the defence of duress.

(i) Threat of death or serious harm
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In making our moral judgment as to whether to blame the
defendant, we would surely wish to compare the crime
committed with the nature of the threats to which the defendant
was exposed. Suppose a defendant had been threatened that his
house would be burnt to the ground if he did not steal a tin of
beans from the local supermarket. We would not blame a
defendant who committed such a crime. Suppose a defendant
who had access to the water supply of London was threatened
with death or serious bodily harm if she did not place a deadly
poison in the water supply. If she poisoned the water and 10,000
people died (as they knew would be the case), we would blame
her for her actions because the harm she caused was so much
greater than the harm threatened. This “balancing of harms”
approach ought not to operate in a rigid mechanistic manner, but
it is a useful aid to our moral judgment as to whether to blame
the defendant.325 This is broadly the approach of the Model Penal
Code which states that any “use of, or a threat to use, unlawful
force against his person326 or the person of another, which a
person of reasonable firmness in his situation would have been
unable to resist”327 will afford a defence of duress. Lord
Wilberforce flirted with this notion in Lynch when he said that
“[n]obody would dispute that the greater the degree of
heinousness of the crime, the greater and less resistible must be
the degree of pressure, if pressure is to excuse”.328 In Howe,
Lord Hailsham said he “believe[d] that some degree of
proportionality between the threat and the offence must, at least
to some extent, be a prerequisite of the defence under the
existing law”.329 English law, however, is committed to the view
that only threats of death or serious harm will suffice for a
defence of duress.330 If the threats are less terrible they should be
matters of mitigation only.331

What is meant be serious harm here? Must this be serious
physical harm or will serious psychological harm suffice? For
the purposes of offences against the person, the term “grievous
bodily harm” has been interpreted to include serious psychiatric
harm.332 Such an approach was rejected in Baker and Wilkins333

but Shayler334 seems to support the view that a threat of serious
psychological harm can suffice as it is stated that “protection of



the physical and mental well-being of a person from serious
harm is still being required”. Of course, where the threat is one
of serious psychological harm, it will be difficult (but not
impossible) to satisfy the test, to be explored shortly, that the
threat must be one of imminent harm.335
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The Court of Appeal has stated that it had no doubt that rape
would fall within the ambit of serious injury,336 while in van
Dao, it commented obiter that its provisional view was that it
was “strongly disinclined” to allow a threat of false
imprisonment (without any additional threat of serious harm) to
suffice for a plea of duress on the basis that any widening of the
defence would be ill-advised.337 It is settled law that a threat of
damage to property (however valuable) Is not sufficient for the
defence to apply.338

The threat must be extraneous to the offender. In Rodger and
Rose,339 it was held that the defence of duress of circumstances
was not available to a charge of breaking prison where  the 
defendants claimed that if they had not escaped, they would have
committed suicide.340

LAW COMMISSION, WORKING PAPER
NO.55, DEFENCES OF GENERAL
APPLICATION (1974), PARAS 16, 17:
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“16 … We have considered whether a defence of duress could be
framed in terms of the balancing of one harm against another,
permitting it to be raised only when the harm to be inflicted upon the
defendant is greater than the harm which he is obliged to do. For
various reasons, however, we regard this as impracticable. In the first
place, if the defence was so framed it would follow that where the
defendant, to save his own life, imperilled the lives of more than one
other person, the defence would be unavailable …

Secondly, a test involving the concept of balance of harms cannot, it
seems to us, operate satisfactorily where the offences involved are of
an entirely different character. There is, for example, no sensible



means of weighing a threat of severe injury to the person against an
enforced disclosure of information contrary to the Official Secrets Act
which might lead to a danger to national security. Our provisional
conclusion is, therefore, that in defining the kind of threats which are
the subject of duress, it must be borne in mind that the basic
justification of the defence is that it is a concession to human infirmity
in situations of extreme peril.

17. This conclusion leads us to take the provisional view that duress
ought for the future to be available only in cases where the threat is a
threat of death or of serious injury.”
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This conclusion was confirmed in the Draft Criminal Law Bill
1993 cl.25(1). The Law Commission’s proposals would restrict
the defence to threats of death or life-threatening harm where the
offence charged is murder or attempted murder.341 As it is
largely accepted that it is the task of the criminal law to set
objective standards of behaviour, it is hardly surprising that the
defence of duress should be so closely circumscribed. It is only
when the threats are extreme that the law can allow individual
motive to be an excuse. This does, however, lead to anomalies in
the law.342 The Criminal Damage Act 1971 states that the fact
that the defendant acted in order to protect property belonging to
himself or another may be a lawful excuse for damage caused.343

(ii) Threats indirectly relayed
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It appears that there is no requirement that the threat of death or
serious Injury be conveyed directly to the defendant. For
example, in Hudson and Taylor344 the threat was made to
Hudson, who then passed it on to Taylor, yet the Court of
Appeal did not regard this as being fatal to the defence. This
issue has been considered more recently in the case of
Brandford.

R. V BRANDFORD (OLIVIA) [2016]
EWCA CRIM 1794 (COURT OF



APPEAL (CRIMINAL DIVISION)):
4–159

The defendant was convicted of conspiracy to supply cocaine and
heroin. She claimed that she had been told by Alford, a man with
whom she was infatuated or in love with, that he had been told by a
drug dealer that he had inherited a debt from a person who had been
murdered, and that if he did not sell drugs for him, “it would not be
nice for him”. As a result of this, she was fearful that Alford’s life was
at risk and agreed to assist him by carrying drugs for him. The trial
judge ruled that the defendant was unable to rely on duress based on
threats of which she had no first-hand knowledge, and withdrew the
defence from the jury. Whilst the Court of Appeal dismissed her appeal
against conviction on the basis that the threats lacked immediacy, there
was insufficient evidence of compulsion, and that she had voluntarily
associated with known criminals,345 they ruled that the judge had erred
in ruling that first-hand knowledge of the threats was required.

LORD JUSTICE GROSS:

”[39] … (ii) It is striking that amongst the limits on duress canvassed in
the authorities to which we have referred, the indirect relaying of a
threat is nowhere mentioned. For our part, we can envisage a situation
where a threat is indeed very real, regardless of the fact that it is
indirectly relayed. Take a threat made to a hypothetical D and her
family by a messenger from an organised crime group, conveying a
threat from a ‘crime boss’ or the equivalent passing on of a threat from
an emissary of a terrorist group. In our judgment, the question is not
whether the threat was directly or indirectly relayed which is of
significance, so much as its immediacy, imminence, the possibility of
taking evasive action, the question of whether D reasonably believed
the threat, his/her response to that threat and questions as to the
response of a sober person of reasonable firmness sharing D’s
characteristics. It is very likely that the more directly a threat is
conveyed, the more it will be capable of founding a defence of duress:
e.g., the telling example of the loaded pistol in the back, given by Lord
Simon of Glaisdale in Director of Public Prosecutions for Northern
Ireland v Lynch [1975] A.C. 653 at 687. Conversely, the more
indirectly the threat is relayed the more, all other things being equal, a
defendant will struggle to satisfy the requirements of the defence, or



(put in burden of proof terms) the more readily the prosecution will
disprove it. However, the mere fact that the threat was conveyed
indirectly does not seem to us to constitute a fatal bar to the defence.
All must depend on the circumstances, of which the manner in which
the threat is conveyed is but one, however important it may be.

…

(v) It is to be emphasised that in differing with the Judge’s approach in
this respect, we are not in any sense widening the scope of duress,
something we would be loath to do. Instead, we are proceeding in
accordance with authority, focusing on the well-established inquiries as
to the reasonableness of belief in the potency, imminence and
immediacy of the threat—rather than the precise means by which it
was conveyed.”

Appeal dismissed

(iii) Multiple threats
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In Valderrama-Vega,346 the defendant was threatened with the
disclosure of his homosexuality, was under financial pressure
and received threats of death or serious harm. The first two are
incapable of amounting to duress but the court held that the jury
was entitled to look at the cumulative effect of all of the threats.
It was wrong to direct the jury that the threat of death or serious
injury had to be the sole reason for him committing the crime. In
Ortiz,347 however, a direction that the threat to life be the sole
threat was upheld, although the court also thought the use of the
word “solely” should normally not be included. The special
feature of Ortiz appears to have been the possibility of the
defendant’s actions also being motivated by the large amount of
money he was making from dealing in cocaine and on that basis
the authority of Valderrama-Vega is to be preferred.348

(iv) Threats to others

LAW COMMISSION, WORKING PAPER
NO.55, DEFENCES OF GENERAL



APPLICATION (1974), PARA.18:
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“[W]e consider that no limitation should be placed upon the persons
against whom the threat may be made. Obviously, a threat of imminent
death, for example, to the defendant’s wife or children ought to suffice
for the defence349; but it is not, in our view, possible to maintain with
confidence that it should not apply also in the case of threats to a
friend350 of the defendant nor, indeed, to someone he does not know.
No rational dividing line is discernible in this context.”
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“Duress of circumstances” cases have indicated that the threat
can be to the defendant or “some other person”,351 and the Draft
Criminal Law Bill 1993 provides that the threat must be to the
defendant “or another”.352

R. V SHAYLER [2001] 1 W.L.R. 2206
(COURT OF APPEAL, CRIMINAL
DIVISION):
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The defendant, a former member of MI5, was charged with breaching
the Official Secrets Act 1989 s.1(1) by disclosing deficiencies in MI5.
He claimed that it was necessary to do so because if MI5 continued to
operate in this manner it would inevitably create a danger to the public.
He was convicted and appealed.

LORD WOOLF CJ:

“It is also necessary to consider in greater detail the nature of the
responsibility and the category of persons to whom the defendant must
owe the responsibility for the purposes of the defence. Mr Shayler
contends that, as a member of the government secret services, he owed
a responsibility to the general public at large. His acts were necessary
to protect a yet to be identified group from among the public for whose
protection MI5 had responsibilities who would inevitably suffer
because of MI5’s incompetence …



So in our judgment the way to reconcile the authorities to which we
have referred is to regard the defence as being available when a
defendant commits an otherwise criminal act to avoid an imminent
peril of danger to life or serious injury to himself or towards somebody
for whom he reasonably regards himself as being responsible. That
person may not be ascertained and may not be identifiable. However, if
it is not possible to name the individuals beforehand, it has at least to
be possible to describe the individuals by reference to the action which
is threatened would be taken which would make them victims absent
avoiding action being taken by the defendant. The defendant has
responsibility for them because he is placed in a position where he is
required to make a choice whether to take or not to take the action
which it is said will avoid them being injured. Thus if the threat is to
explode a bomb in a building if the defendant does not accede to what
is demanded the defendant owes responsibility to those who would be
in the building if the bomb exploded.”

Appeal dismissed353
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As this bomb example demonstrates, most endangered strangers
can be brought within the test as being persons for whom the
defendant “reasonably regards himself as being responsible”354

provided they can be identified in a general way: for example,
persons in a building. On the facts of Shayler itself, it was stated
that “if it is possible to identify the members of the public at risk
this will only be by hindsight. This creates difficulty over the
requirement of responsibility”.

Where the threat is directed against the defendant, her family or
others to whom a direct responsibility is owed, one can
legitimately describe the defendant’s conduct as being “morally
involuntary” and excusable. However, where strangers are
involved, it is questionable whether a defendant should be
permitted to, say, cause grievous bodily harm to one stranger in
order to save another stranger from grievous bodily harm
(especially as there must always be a chance, however small,
that the threat will not be carried out). This is in effect allowing
such defendants to choose between the two strangers. How are
they to assess their relative “worth”? Of course, in many cases
the harm to be inflicted by the defendant will be much less than



that threatened against the stranger and in such situations, it
ought certainly to be an excuse that the defendant committed the
crime to save the third party from, at least, serious injury.

(v) Stipulated crime
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Duress by threats is a defence where the defendant is threatened
with death or serious injury unless he commits a particular,
stipulated crime. What is the position if there is no link between
the threat and the offence committed? In Cole,355 the defendant
robbed two building societies and claimed that he had done so to
pay off a debt to moneylenders who had hit him with a baseball
bat and had threatened him and his family. The Court of Appeal
held that the defence of duress is only available if the threats are
directed at the offence committed. In this case, the moneylenders
had not stipulated that he commit robbery in order to meet their
demands and there was, therefore, an insufficient nexus between
the threat and the offence.356

As we shall see, for the defence of “duress of circumstances”
there is no requirement that the defendant commit a stipulated
crime. For example, in Martin,357 the evil to be averted was his
wife committing suicide; the crime committed was driving while
disqualified. There was no link between them. There are two
views that can be adopted in relation to this. First, while duress
and duress of circumstances are largely identical in the
conditions for their application, there are differences and this is
one of them. Secondly, if they are in reality, two “prongs” of the
same defence, simply bearing different labels to describe the
different situations involved, it may be argued that Cole should
no longer be regarded as good law on this issue. If a person’s
will is so overborne by terrible threats that her actions become
“morally involuntary”, it hardly seems material that they commit
a crime other than the one stipulated.358

(vi) Belief in threat; steadfastness:
subjective or objective
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There are two issues here. First, what is the position if the
defendant thinks that he has been threatened with death or
serious injury but a reasonable person in his situation would not
have interpreted the threat thus? Secondly, what is the position if
the defendant is terrified by the threats and duly commits a
crime, but the reasonable person would have “stood his ground”
and not committed the crime? As the following two extracts
demonstrate, these two questions are often dealt with jointly.
However, as each raises rather different issues they will be dealt
with separately after the extracts.

LAW COMMISSION, REPORT ON
DEFENCES OF GENERAL APPLICATION
(LAW COM. NO.83) (1977), PARAS
2.27, 2.28:
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“2.27. The defence of duress is essentially a concession to human
weakness in the face of an overwhelming threat of harm by another,
and it is therefore right that so far as possible the criteria to be applied
should be subjective. It should be sufficient, provided always that there
is a threat of harm, that the defendant believes that the threat is of death
or serious personal injury and believes that there is no way of avoiding
or preventing the threatened harm other than by commiting the offence.
That a reasonable person would not have so believed may be relevant
in testing the defendant’s evidence as to his own belief but it should not
of itself disentitle the defendant to the defence.

2.28. It may be said that the whole test as to whether the requirements
of duress exist should be subjective, but we feel that this would create
too wide a defence. Serious personal injury can cover a wide range of
threatened harm, and if the defence is to be available even in respect of
the most serious offences, it would be unsatisfactory in the final event
to dispense with some objective assessment of whether the defendant
could reasonably have been expected to resist the threat … We think
that there should be an objective element in the requirements of the
defence so that in the final event it will be for the jury to determine
whether the threat was one which the defendant in question could not
reasonably have been expected to resist. This will allow the jury to take



into account the nature of the offence committed, its relationship to the
threats which the defendant believed to exist, the threats themselves
and the circumstances in which they were made, and the personal
characteristics of the defendant. The last consideration is, we feel, a
most important one. Threats directed against a weak, immature or
disabled person may well be much more compelling than the same
threats directed against a normal healthy person.”

R. V GRAHAM (1982) 74 CR. APP. R.
235 (COURT OF APPEAL, CRIMINAL
DIVISION):
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The appellant, who was gay lived in a flat with his wife and another
gay man, K, in a ménage à trois. The appellant was taking drugs for
anxiety which made him more susceptible to bullying. K was a violent
man and was jealous of the appellant’s wife. One night after the
appellant and K had been drinking heavily, K put a flex round the
wife’s neck, pulled it tight and then told the appellant to take hold of
the other end of the flex and pull on it. The appellant did so for about a
minute as a result of which the wife was killed. The appellant was
charged with murder, as was K, who pleaded guilty. The appellant
pleaded not guilty and in evidence said that he had complied with K’s
demand to pull on the flex because of his fear of K. The Crown
conceded that it was open to the appellant to raise the defence of duress
and did not seek to contend that the defence was not available to a
principal to murder. In his directions, the judge posed two questions for
the jury: (i) the subjective question of whether the appellant took part
in the killing because he feared for his life or personal safety as a result
of K’s words or conduct; and (ii) if so, the objective question of
whether, taking into account all the circumstances, including the
appellant’s age, sex, sexual propensities and other personal
characteristics, and his state of mind and the drink and drugs he had
taken, it was reasonable for the appellant, because of fear of K, to take
part in killing his wife. The judge further stated that the test of
reasonableness in that context was whether, having regard to those
circumstances, the appellant’s behaviour reflected the degree of self-
control and firmness of purpose to be expected from a person in



today’s society. The appellant was convicted of murder and appealed.

LORD LANE CJ:

“[T]he direction appropriate … [to the first question] should have been
in these words: ‘Was this man at the time of the killing taking part
because he held a well-grounded fear of death [or serious physical
injury] as a result of the words or conduct on the part of King?’ The
bracketed words may be too favourable to the defendant. The point was
not argued before us.

… [Counsel for the appellant] contends that no second question arises
at all; the test is purely subjective. He argues that if the appellant’s will
was in fact overborne by threats of the requisite cogency, he is entitled
to be acquitted and no question arises as to whether a reasonable man,
with or without his characteristics, would have reacted similarly …

[Counsel for the Crown], on the other hand, submits that such dicta as
can be found on the point are in favour of a second test; this time an
objective test …

As a matter of public policy, it seems to us essential to limit the
defence of duress by means of an objective criterion formulated in
terms of reasonableness. Consistency of approach in defences to
criminal liability is obviously desirable. Provocation and duress are
analogous. In provocation the words or actions of one person break the
self-control of another. In duress the words or actions of one person
break the will of another. The law requires a defendant to have the self-
control reasonably to be expected to the ordinary citizen in his
situation. It should likewise require him to have the steadfastness
reasonably to be expected of the ordinary citizen in his situation. So too
with self-defence, in which the law permits the use of no more force
than is reasonable in the circumstances. And, in general, if a mistake is
to excuse what would otherwise be criminal, the mistake must be a
reasonable one.

It follows that we accept [counsel for the Crown’s] submission that the
direction in this case was too favourable to the appellant. The Crown
having conceded that the issue of duress was open to the appellant and
was raised on the evidence, the correct approach on the facts of this
case would have been as follows: (1) Was the defendant, or may he
have been, impelled to act as he did because, as a result of what he



reasonably believed King had said or done, he had good cause to fear
that if he did not so act King would kill him or (if this is to be added)
cause him serious physical injury? (2) If so, have the prosecution made
the jury sure that a sober person of reasonable firmness, sharing the
characteristics of the defendant, would not have responded to whatever
he reasonably believed King said or did by taking part in the killing?
The fact that a defendant’s will to resist has been eroded by the
voluntary consumption of drink or drugs or both is not relevant to this
test. We doubt whether the Crown were right to concede that the
question of duress ever arose on the facts of this case. The words and
deeds of King relied on by the defence were far short of those needed
to raise a threat of the requisite gravity. However, the Crown having
made the concession, the judge was right to pose the second objective
question to the jury. His only error lay in putting it too favourably to
the appellant.”

Appeal dismissed

(a) Belief in threat
4–170

According to Graham, the defendant must reasonably believe
that he has been threatened with death or serious injury (“the
first question”).359 It is interesting that Lord Lane asserts that
“consistency of approach in defences to criminal liability is
obviously desirable” yet in the self-defence case of Williams
(Gladstone),360 he ruled that the defendant had to be judged
according to the facts as he believed them to be. Graham has
been approved by the House of Lords in Howe361 and has been
followed in a number of subsequent cases.362 Suggestions from
the Court of Appeal that an entirely subjective approach should
be taken in duress cases363 have fallen on stony ground: in
Hasan, Lord Bingham stated that “there is no warrant for
relaxing the requirement that the belief must be reasonable as
well as genuine”.364

This is the appropriate approach and the one recommended by
the Law Commission.365 As argued earlier, while mistakes as to
justifications (such as self-defence) need only be honest,
mistakes as to excuses (such as duress) should have to be
reasonable as well. While this argument could potentially be



problematic when applied to duress of circumstances which
contains elements of a justificatory nature, the fact remains that
the English courts have treated duress of circumstances as being
an excuse. If excuses are to exempt defendants from liability,
they should be plausible—i.e. reasonable—excuses.366

(b) Steadfastness
4–171

It is clear from Graham (“the second question”) that the
defendant must display reasonable steadfastness or bravery. This
was also confirmed in Howe. The test is that the threats must be
such that a person of reasonable firmness sharing the
characteristics of the defendant would have given way to the
threats. There have been a number of cases in which the courts
have struggled to distinguish relevant characteristics from those
which should be ignored.367 In Emery, for example, the Court of
Appeal held that medical evidence about “learned or dependent
helplessness” was rightly admitted in determining whether the
defendant, charged with cruelty to a child, could have withstood
threats from the child’s father.368 The following case attempted
to synthesise the principles which have emerged.

R. V BOWEN [1996] 2 CR. APP. R. 157
(COURT OF APPEAL, CRIMINAL
DIVISION):

4–172

The defendant was charged with obtaining services by deception. He
claimed that he had been forced to do so, having been accosted by two
men who threatened him and his family with petrol-bombing if he did
not obtain the goods. He was convicted and appealed on the ground
that his abnormal suggestibility and vulnerability (low IQ was added at
the appeal stage) were relevant characteristics not put to the jury as
affecting his ability to withstand the threats.

STUART-SMITH LJ:

“[T]he question remains, what are the relevant characteristics of the
accused to which the jury should have regard in considering the second



objective test? This question has given rise to considerable difficulty in
recent cases. It seems clear that age and sex are, and physical health or
disability may be, relevant characteristics. But beyond that it is not
altogether easy to determine from the authorities what others may be
relevant …

[His Lordship then surveyed the case law.]

What principles are to be derived from these authorities? We think they
are as follows:

(1) The mere fact that the accused is more pliable,
vulnerable, timid or susceptible to threats than a normal
person are not characteristics with which it is legitimate
to invest the reasonable/ordinary person for the purpose
of considering the objective test.

(2) The defendant may be in a category of persons who the
jury may think less able to resist pressure than people not
within that category. Obvious examples are age, where a
young person may well not be so robust as a mature
one369; possibly sex, though many women would
doubtless consider they had as much moral courage to
resist pressure as men; pregnancy, where there is added
fear for the unborn child; serious physical disability,
which may inhibit self protection; recognised mental
illness or psychiatric condition, such as post traumatic
stress disorder leading to learned helplessness.

(3) Characteristics which may be relevant in considering
provocation, because they relate to the nature of the
provocation,370 itself will not necessarily be relevant in
cases of duress. Thus, homosexuality may be relevant to
provocation if the provocative words or conduct are
related to this characteristic; it cannot be relevant in
duress, since there is no reason to think that homosexuals
are less robust in resisting threats of the kind that are
relevant in duress cases.

(4) Characteristics due to self-induced abuse, such as
alcohol, drugs or glue-sniffing, cannot be relevant.

(5) Psychiatric evidence may be admissible to show that the



accused is suffering from some mental illness, mental
impairment or recognised psychiatric condition provided
persons generally suffering from such condition may be
more susceptible to pressure and threats and thus to
assist the jury in deciding whether a reasonable person
suffering from such a condition might have been
impelled to act as the defendant did. It is not admissible
simply to show that in the doctor’s opinion an accused,
who is not suffering from such illness or condition, is
especially timid, suggestible or vulnerable to pressure
and threats. Nor is medical opinion admissible to bolster
or support the credibility of the accused.

(6) Where counsel wishes to submit that the accused has
some characteristic which falls within (2) above, this
must be made plain to the judge. The question may arise
in relation to the admissibility of medical evidence of the
nature set out in (5). If so, the judge will have to rule at
that stage. There may, however, be no medical evidence,
or, as in this case, medical evidence may have been
introduced for some other purpose, e.g. to challenge the
admissibility or weight of a confession. In such a case
counsel must raise the question before speeches in the
absence of the jury, so that the judge can rule whether
the alleged characteristic is capable of being relevant. If
he rules that it is, then he must leave it to the jury.

(7) In the absence of some direction from the judge as to
what characteristics are capable of being regarded as
relevant, we think that the direction approved in Graham
without more will not be as helpful as it might be, since
the jury may be tempted, especially if there is evidence,
as there was in this case, relating to suggestibility and
vulnerability, to think that these are relevant. In most
cases it is probably only the age and sex of the accused
that is capable of being relevant. If so, the judge should,
as he did in this case, confine the characteristics in
question to these.

How are these principles to be applied in this case? [Counsel for the
Crown] accepts, rightly in our opinion, that the evidence that the
appellant was abnormally suggestible and a vulnerable individual is



irrelevant. But she submits that the fact that he had, or may have had, a
low IQ of 68 is relevant since it might inhibit his ability to seek the
protection of the police. We do not agree. We do not see how low IQ,
short of mental impairment or mental defectiveness, can be said to be a
characteristic that makes those who have it less courageous and less
able to withstand threats and pressure.”

Appeal dismissed

A. BUCHANAN AND G. VIRGO,
“DURESS AND MENTAL
ABNORMALITY” [1999] CRIM. L.R.
517, 529–530:
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“Diagnosis in psychiatry … [has moved] to an ‘atheoretical’ approach.
Less emphasis is placed on causative factors, pathological changes or
abnormalities of process underlying each disorder and more emphasis
is placed on symptoms and signs. This change presents two related
problems for the law as it relates to duress. The first is that, as a result,
psychiatric conditions are now ‘recognised’ according to different
criteria than was previously the case and these criteria cannot be relied
upon to identify a group of people whose ability to withstand threats is
reduced. The second is that if an atheoretical approach is adopted,
psychiatric conditions cannot be said to ‘cause’ any aspect of
behaviour because they themselves comprise no more or less than
various aspects of behaviour.

It follows that the test … in Bowen … is unworkable and needs to be
reformulated. There are two options … Second … [t]he crucial
question would then be whether the defendant could reasonably be
expected to have resisted the threat given his or her mental
condition. It would not matter that the condition could not be
described as recognized.”

4–175

In GAC,371 it was argued on behalf of the defendant, C, that she
had been suffering from “learned helplessness”, a feature of



battered woman syndrome (BWS) at the time of her participation
in an importation of cocaine, and was acting under duress
because, by the time that the offence was committed, she was in
such a state of passivity that she would have complied with
anything that her co-defendant required her to do. It was also
argued that this “learned helplessness” meant that she was
unable to identify evasive action and avoid committing the
crime. The Court of Appeal considered that “Learned
helplessness would be of particular relevance to the defence of
duress”,372 recognising that victims of this condition may suffer
“traumatic bonding”, which may lead to them remaining with
their abuser,373 and that courts should bear in mind that they may
be inconsistent in their complaints of abuse.374 Hallett LJ
emphasised that “not every woman who suffers from BWS can
claim the defence of duress”,375 suggesting that “an accused
would need to be suffering from BWS in a severe form to claim
that their will was overborne”,376 to the extent that she had “lost
her free will”.377 On the facts, it was concluded that C did not
exhibit BWS at the time of the offence, and that the violence
perpetrated against her was not of a severity or degree that
would afford a defence of duress. However, by focusing on the
issue of whether C exhibited “learned helplessness”, the Court of
Appeal did not explore fully the questions that the court must
answer when considering whether a defendant with this
condition may avail themselves of the defence, in particular,
whether a reasonable person suffering from learned helplessness
might have reacted in the way that this defendant did.378 The
Law Commission takes the view that, in so far as duress as a
proposed defence to murdver and attempted murder is
concerned, the jury should be able to take into account all the
circumstances of the defendant, including his or her age but not
those which bear upon the defendant’s capacity to withstand
duress. This is controversial. It would mean that two different
tests would exist. Bowen would continue to apply in non-
homicide cases, but a more stringent test would be applied in
instances where the crime charged was murder or attempted
murder. The Law Commission justifies this in two ways. First,
given the seriousness of the offence charged, a strict objective
test should be maintained to limit the scope of the defence.
Secondly, the defence of diminished responsibility is available



for those defendants suffering from mental disorder who might
be less able to withstand threats.379

However, one must ask whether this steadfastness rule—as
under Bowen or as reformulated by the Law Commission for
murder and attempted murder—serves any useful purpose?
Bearing in mind that duress can only be pleaded if there has been
a threat of death or serious injury and that it is not currently a
defence to murder, when would it ever be unreasonable to give
in to such grave threats?

K. J. M. SMITH, “DURESS AND
STEADFASTNESS: IN PURSUIT OF THE
UNINTELLIGIBLE” [1999] CRIM. L.R.
363, 370, 375:
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“Is it being maintained that, when faced with a belief in the threat of
death or serious harm, the question is, should that defendant have
capitulated bearing in mind their personal characteristics? In other
words, does the reasonable steadfastness test envisage some defendants
of strong emotional or physical disposit on who will be denied a
defence of duress and who must not choose self-preservation? … [N]o
coherent funct on can be assigned to the steadfastness requirement …

[T]he presence of a steadfastness test deflects attention away from
legitimate defence conditions relating to the neutralization or avoidance
of threats … [T]he steadfastness requirement cannot coherently relate
to anything other than the distinct conditions that defendants take all
reasonable opportunities to escape from or neutralize an aggressor’s
threat.”

(vii) Imminence of threat
4–177

It is generally stated that the defence of duress is only available
if there is a threat of immediate harm. Thus, in Gill,380 the
defendant was threatened with personal violence if he did not
steal his employer’s lorry. It was held obiter that he probably



could not have pleaded duress because there had been a period
of time during which he could have raised the alarm and
wrecked the whole enterprise. As Lord Morris said in Lynch:

“[The question is whether] a person the subject of duress could
reasonably have extricated himself or could have sought protection or
had what has been called a ‘safe avenue of escape’.”381

This approach can be supported. We would blame someone who
had a reasonable opportunity to raise the alarm and wreck the
criminal enterprise,382 but we would not blame someone who had
no such opportunity. What is the position if the defendant has an
opportunity to seek help but fears that police protection will be
ineffective?

R. V HUDSON AND TAYLOR [1971] 2
Q.B. 202 (COURT OF APPEAL,
CRIMINAL DIVISION):

4–178

[The facts are set out, above, para.4-131.]

WIDGERY LJ:

“In the present case the threats … were likely to be no less compelling,
because their execution could not be effected in the court room, if they
could be carried out in the streets of Salford the same night …

[Counsel for the Crown] … submits on grounds of public policy that an
accused should not be able to plead duress if he had the opportunity to
ask for protection from the police before committing the offence and
failed to do so. The argument does not distinguish cases in which the
police would be able to provide effective protection, from those when
they would not, and it would, in effect, restrict the defence of duress to
cases where the person threatened had been kept in custody by the
maker of the threats, or where the time interval between the making of
the threats and the commission of the offence had made recourse to the
police impossible …

In the opinion of this court it is always open to the Crown to prove that
the accused failed to avail himself of some opportunity which was



reasonably open to him to render the threat ineffective, and that upon
this being established the threat in question can no longer be relied on
by the defence. In deciding whether such an opportunity was
reasonably open to the accused the jury should have regard to his age
and circumstances, and to any risks to him which may be involved in
the course of action relied upon.”

LAW COMMISSION, WORKING PAPER
NO.55, DEFENCES OF GENERAL
APPLICATION (1974), PARA.20:
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“We recognise that effective protection may not be continuously
available; yet it seems to us that a defendant subject to this kind of
threat must always be under a duty at least to seek that protection in
order to reduce the possibility of its execution and failure to do so
through fear of the consequences ought properly to be a factor in
mitigation rather than a complete defence.”383

4–180

In Hudson and Taylor, the threats could have been reported to
the police, but the two young girls, aged 17 and 19, were
convinced that the police protection would be ineffective. Are
we to blame them for their failure to seek official protection? It
would appear that their response was typical of the response of
most ordinary girls of that age faced with such a predicament. It
would be absurd to assert that the defence of duress would only
be available to them if there had been a sniper sitting in court
ready to execute his threats immediately. These views were
echoed by Lord Griffiths in Howe:

“[I]f duress is introduced as a merciful concession to human frailty it
seems hard to deny it to a man who knows full well that any official
protection he may seek will not be effective to save him from the
threat of death under which he has acted.”384

However, Hudson and Taylor has always caused disquiet among



some members of the judiciary and commentators: Glanville
Williams, for example, described it as an “indulgent decision”.385

R. V HASAN [2005] 2 A.C. 467 (HOUSE
OF LORDS):
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[The facts are set out below, para.4-186]

LORD BINGHAM:

“27. … [Hudson] had the unfortunate effect of weakening the
requirement that execution of a threat must be reasonably believed to
be imminent and immediate if it is to support a plea of duress … I can
understand that the Court of Appeal in R v Hudson had sympathy with
the predicament of the young appellants but I cannot, consistently with
principle, accept that a witness testifying in the Crown Court of
Manchester has no opportunity to avoid complying with a threat
incapable of execution then or there …

28. … It should … be made clear to juries that if the retribution
threatened against the defendant or his family or a person for whom he
reasonably feels responsible is not such as he reasonably expects to
follow on almost immediately on his failure to comply with the threat,
there may be little if any room for doubt that he could take evasive
action, whether by going to the police or in some other way, to avoid
committing the offence with which he is charged.”

This more robust stance386 means that the approach taken by the Court
of Appeal in Abdul-Hussain387 in the context of duress of
circumstances does not apply where the plea is one of duress by
threats.388 This latter case concerned an appeal by a group of Iraqis who
had hijacked a Sudanese aeroplane. Their plea was they would be
killed if returned to Iraq. Rose VP held that:

“the execution of the threat need not be immediately in prospect …
[and that] the period of time which elapses between the inception of
the peril and the defendant’s act, and between that act and execution
of the threat, are relevant but not determinative factors for a judge
and jury in deciding whether duress operates … In our judgment,
although the judge was right to look for a close nexus between the
threat and the criminal act, he interpreted the law too strictly in



seeking a virtually spontaneous reaction.”389

4–182

This difference in approach adopted with regard to duress by
threats (Hasan) and duress of circumstances (Abdul-Hussain) to
the issue of imminence reinforces the point that these defences
are context-sensitive: the more one slides along the continuum
from duress to duress of circumstances and through to necessity,
the less rigorous this requirement becomes. This is because in
cases of duress by threats the rationale for the excuse is that the
defendant’s “will has been overborne” whereas at the other
extreme (necessity) the defendant is making a more rational
choice. It was stressed in Re A (Conjoined Twins),390 a classic
case of necessity, that the principle is “one of necessity, not
emergency”. In this case, the death of both twins was not an
immediate or even imminent prospect; they could both well have
lived for many months. However, as their deaths within that
period were a certainty, a severance operation that would kill the
weaker twin was a necessity.

(viii) Defendants placing themselves in a
position where they might be open to
threats

4–183

Defendants who join a criminal association (whether terrorist,
gangster or otherwise) which could force them to commit crimes
can be blamed for their actions. In joining such an organisation, 
fault can be laid at their door and their subsequent actions
described as blameworthy. This is the approach adopted by
English law which denies the defence of duress to such persons.

R. V SHARP [1987] 1 Q.B. 853 (COURT
OF APPEAL, CRIMINAL DIVISION):

4–184

The appellant joined a gang of robbers, knowing they used firearms.
He participated in a robbery upon a sub-post office but claimed he had



been forced to as one of the other robbers had threatened to kill him if
he did not carry through the plan. He was convicted of manslaughter
and appealed.

LORD LANE CJ:

“No one could question that if a person can avoid the effects of duress
by escaping from the threats, without damage to himself, he must do
so. In other words if there is a moment at which he is able to escape, so
to speak, from the gun being held at his head by Hussey, or the
equivalent of Hussey, he must do so. It seems to us to be part of the
same argument, or at least to be so close to the same argument as to be
practically indistinguishable from it, to say that a man must not
voluntarily put himself in a position where he is likely to be subjected
to such compulsion …

[I]n our judgment, where a person has voluntarily, and with knowledge
of its nature, joined a criminal organisation or gang which he knew
might bring pressure on him to commit an offence and was an active
member when he was put under such pressure, he cannot avail himself
of the defence of duress.”

Appeal dismissed

R. V BAKER AND WARD [1999] 2 CR.
APP. R. 335 (COURT OF APPEAL,
CRIMINAL DIVISION):
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The defendants were drug dealers. They got into debt with their
suppliers who threatened them with violence and instructed them to rob
a store. Their defence to a charge of robbery was that they were acting
under duress. They were convicted and appealed.

ROCH LJ:

“In some situations, the evidence may be so clear that the judge will be
entitled to rule that the defence is not open to the accused, for example,
where the accused has joined a terrorist organisation or a gang of
armed robbers …

In another type of case, the accused, although not joining a gang or



organisation, may have involved himself in criminal activities which
bring him into contact with other criminals in circumstances where the
accused knew or was aware that if he defaulted in fulfilling his role or
in discharging obligations he assumed in relation to the other criminals
he would be subjected to such compulsion. Drug dealing on a scale
which is significant could be such a case. The present case was a case
in which it was appropriate to leave to the jury the question whether the
accused had voluntarily put themselves in a position where they were
likely to be subjected to duress. The defence of duress will not be
available to an accused in this situation if he is aware that there is a risk
of pressure by way of violence or threats of death or violence to him or
a member of his immediate family being brought to bear upon him.
The purpose of the pressure has to be to coerce the accused into
commiting a criminal offence of the type for which he is being tried. If
the accused had no reason to anticipate such pressure, then they would
be entitled to rely upon duress.”

Appeal allowed391

R. V HASAN [2005] 2 A.C. 467 (HOUSE
OF LORDS):
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The defendant worked as a driver and minder for a woman who ran an
escort agency and was involved in prostitution. The woman’s
boyfriend, Sullivan, had a reputation for violence and was involved in
drug dealing. The defendant was charged with aggravated burglary and
claimed that he had been forced to commit the offence by Sullivan. He
was convicted and appealed. The Court of Appeal allowed the appeal.

LORD BINGHAM:

“22. For many years it was possible to regard the defence of duress as
something of an antiquarian curiosity, with litle practical application …
This has changed … This is borne out by the steady flow of cases
reaching the appellate courts over the last 30 years or so … I must
acknowledge that the features of duress … incline me, where policy
choices are to be made, towards tightening rather than relaxing the
conditions to be met before duress may be successfully relied upon …

29. … The Court of Appeal ruled that [the trial judge had misdirected



the jury] … because the judge had not directed the jury to consider
whether the defendant knew that he was likely to be subjected to
threats to commit a crime of the type with which he was charged. It is
this ruling which gave rise to the certified question on this part of the
case, which is:

‘Whether the defence of duress is excluded when as a result of the
accused’s voluntary association with others; (i) he foresaw (or possibly
should have foreseen) the risk of being subjected to any compulsion by
threats of violence, or (ii) only when he foresaw (or should have
foreseen) the risk of being subjected to compulsion to commit criminal
offences, and if the latter, (iii) only if the offences foreseen (or which
should have been foreseen) were of the same type (or possibly of the
same type and gravity) as that ultimately committed.’

The Crown contend for answer (i) in its objective form. The defendant
commends the third answer, omitting the first parenthesis …

37. The principal issue … is whether R v Baker correctly stated the law
… The defendant is seeking to be wholly exonerated from the
consequences of a crime deliberately committed. The prosecution must
negative his defence of duress, if raised by the evidence, beyond
reasonable doubt. The defendant is, ex hypothesi, a person who has
voluntarily surrendered his will to the dominion of another. Nothing
should turn on foresight of the manner in which, in the event, the
dominant party chooses to exploit the defendant’s subservience. There
need not be foresight of coercion to commit crimes, although it is not
easy to envisage circumstances in which a party might be coerced to
act lawfully. In holding that there must be foresight of coercion to
commit crimes of the kind with which the defendant is charged, R. v
Baker mis-stated the law.

38. There remains the question, which the Court of Appeal left open …
whether the defendant’s foresight must be judged by a subjective or an
objective test: i.e. does the defendant lose the benefit of the defence of
duress only if he actually foresaw the risk of coercion or does he lose it
if he ought reasonably to have foreseen the risk of coercion, whether he
actually foresaw the risk or not? I do not think any decided case has
addressed this question, and I am conscious that application of an
objective reasonableness test to the other ingredients of duress has
attracted criticism … The practical importance of the distinction in this



context may not be very great, since if a jury concluded that a person
voluntarily associating with known criminals ought reasonably to have
foreseen the risk of future coercion they would not, I think, be very
likely to accept that he did not in fact do so. But since there is a choice
to be made, policy in my view points towards an objective test of what
the defendant, placed as he was and knowing what he did, ought
reasonably to have foreseen. I am not persuaded otherwise by analogies
based on self-defence or provocation … The policy of the law must be
to discourage association with known criminals, and it should be slow
to excuse the criminal conduct of those who do so. If a person
voluntarily becomes or remains associated with others engaged in
criminal activity in a situation where he knows or ought reasonably to
know that he may be the subject of compulsion by them or their
associates, he cannot rely on the defence of duress to excuse any act
which he is thereafter compelled to do by them …

39. I would answer this certified question by saying that the defence of
duress is excluded when as a result of the accused’s voluntary
association with others engaged in criminal activity he foresaw or
ought reasonably to have foreseen the risk of being subjected to any
compulsion by threats of violence.”

Appeal allowed

4–188

Duress is an excuse and, on principle, there ought to be a
plausible—or reasonable—excuse for the actions. The basis of
the rule here is that a defendant has no plausible excuse and is
blameworthy if he associates with such criminal enterprises or
organisations. If the risks of compulsion were obvious, even
though he gave no thought to them, the case for denying the
defence is compelling.392 However, it is true that Lord
Bingham’s approach is very robust and goes further than the
Court of Appeal in Sharp: all that is required is that there is a
foreseeable risk of being subjected to any compulsion by threats
of violence.393 It is not necessary that the defendant foresaw or
ought reasonably to have foreseen that he might be the subject of
compulsion to commit a particular type of crime or any criminal
offence at all.394 It has been argued that this is unacceptably wide
and that the defence should only be removed if there are
foreseeable threats of serious violence to commit a crime395 but



Hasan is clearly the leading authority.396

(ix) Length of time after threats
4–189

The defendant can only rely upon the defence as long as the
threat is operative. In DPP v Davis; DPP v Pittaway,397 both
defendants were charged separately with driving with excess
alcohol, contrary to the Road Traffic Act 1988 s.5(1)(a). Both
pleaded duress. However, on appeal by way of case stated, the
Divisional Court held (on a number of grounds) that there was
no evidence of duress. In particular, the fact that one of the
defendants had driven for two miles without any suggestion that
he was being pursued and that the other had decided to drive off
after a five minute pause in which no threat had materialised
meant that duress could not apply.398

(x) Crimes to which duress is a defence
4–190

If the defendant’s conduct can be described as being “morally
involuntary”, and if we are satisfied that we do not blame the
defendant for her actions, because ordinary people would have
responded in the same way, it follows that she ought to have a
defence to any crime. However, English law adopts the view that
duress is a defence to all crimes except murder, attempted
murder399 and treason.400 In Lynch, the House of Lords decided
that duress was a defence to an accessory to murder but in
Abbott, the Privy Council ruled that it was not a defence to the
principal offender (the one who actually does the killing) of
murder. In Howe,401 the House of Lords held that duress was not
a defence to murder, irrespective of the degree of participation.

DPP V LYNCH [1975] A.C. 653
(HOUSE OF LORDS):
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The appellant was ordered to drive members of the IRA in Northern
Ireland to a place where they intended to kill, and did kill, a policeman.



The appellant claimed that he was convinced that he would be shot if
he did not obey. He was convicted of murder, the trial judge holding
that the defence of duress was not available to an accessory to murder.
The Court of Criminal Appeal in Northern Ireland dismissed his
appeal.

LORD MORRIS:

“It may be that the law must deny such a defence to an actual killer,
and that the law will not be irrational if it does so.

Though it is not possible for the law always to be worked out on coldly
logical lines there may be manifest factual differences and contrasts
between the situation of an aider and abettor to a killing and that of the
actual killer. Let two situations be supposed. In each let it be supposed
that there is a real and effective threat of death. In one a person is
required under such duress to drive a car to a place or to carry a gun to
a place with knowledge that at such place it is planned that X is to be
killed by those who are imposing their will. In the other situation let it
be supposed that a person under such duress is told that he himself
must there and then kill X. In either situation there is a terrible
agonising choice of evils. In the former, to save his life, the person
drives the car or carries the gun. He may cling to the hope that perhaps
X will not be found at the place or that there will be a change of
intention before the purpose is carried out or that in some unforeseen
way the dire event of a killing will be averted. The final and fatal
moment of decision has not arrived. He saves his own life at a time
when the loss of another life is not a certainty. In the second (if indeed
it is a situation likely to arise) the person is told that to save his life he
himself must personally there and then take an innocent life. It is for
him to pull the trigger or otherwise personally to do the act of killing.
There, I think, before allowing duress as a defence it may be that the
law will have to call a halt. May there still be force in what long ago
was said by Hale?

‘Again, if a man be desperately assaulted, and in peril of death, and
cannot otherwise escape, unless to satisfy his assailant’s fury he will
kill an innocent person then present, the fear and actual force will not
acquit him of the crime and punishment of murder, if he commit the
fact; for he ought rather to die himself, than kill an innocent.’

(Hale’s Pleas of the Crown, Vol.1 p.51.)” Appeal allowed: new trial
ordered



ABBOTT V THE QUEEN [1977] A.C.
755 (PRIVY COUNCIL):
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The appellant was ordered to kill a girl. He claimed he was afraid that
if he did not obey he and his mother would be killed. He dug a hole for
the body and held the girl while she was stabbed by another man. She
was left dying in the hole while the appellant and others filled in the
hole. Both the trial judge and the Court of Appeal of Trinidad and
Tobago held that duress was not available as a defence.

LORD SALMON (delivering the majority judgment of their lordships):

“Counsel for the appellant has argued that the law now presupposes a
degree of heroism of which the ordinary man is incapable and which
therefore should not be expected of him and that modern conditions
and concepts of humanity have rendered obsolete the rule that the
actual killer cannot rely on duress as a defence. Their Lordships do not
agree. In the trials of those responsible for wartime atrocities such as
mass killings of men, women or children, inhuman experiments on
human beings, often resulting in death, and like crimes, it was
invariably argued for the defence that these atrocities should be
excused on the ground that they resulted from superior orders and
duress: if the accused had refused to do these dreadful things, they
would have been shot and therefore they should be acquitted and
allowed to go free. This argument has always been universally rejected.
Their Lordships would be sorry indeed to see it accepted by the
common law of England.”

LORD WILBERFORCE AND LORD EDMUND-DAVIES dissenting:

“If the Crown is right, there is no let-out for any principal in the first
degree, even if the duress be so dreadful as would be likely to wreck
the morale of most men of reasonable courage, and even were the
duress directed not against the person threatened but against other
innocent people (in the present case, the appellant’s mother) so that
considerations of mere self-preservation are not operative. That is
indeed ‘a blueprint for heroism’: S. v Goliath, 1972 (3) S.A. 1 …



The question that immediately arises is whether any acceptable
distinction can invariably be drawn between a principal in the first
degree to murder and one in the second degree, with the result that the
latter may in certain circumstances be absolved by his plea of duress,
while the former may never even advance such a plea.

The simple fact is that no acceptable basis of distinction has even now
been advanced …

Lynch having been decided as it was, the most striking feature of the
present appeal is the lack of any indication, in the judgment of the
majority, why a flat declaration that in no circumstances whatsoever
may the actual killer be absolved by a plea of duress makes for sounder
law and better ethics. In truth, the contrary is the case. For example …
no one can doubt that our law would today allow duress to be pleaded
in answer to a charge, under section 18 of the Offences against the
Person Act 1861, of wounding with intent. Yet, here again, should the
victim die after the conclusion of the first trial, the accused when faced
with a murder charge would be bereft of any such defence. It is not the
mere lack of logic that troubles one. It is when one stops to consider
why duress is ever permitted as a defence even to charges of great
gravity that the lack of any moral reason justifying its automatc
exclusion in such cases as the present becomes so baffling—and so
important …

To hold that a principal in the first degree in murder is never in any
circumstances to be entitled to plead duress, whereas a principal in the
second degree may, is to import the possibility of grave injustice into
the common law.”

Appeal dismissed

R. V HOWE [1987] 1 A.C. 417 (HOUSE
OF LORDS):
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Two appellants, Howe and Bannister, participated with others in
torturing, kicking, punching and sexually abusing a man. The man was
then strangled to death by one of the others. These events were
repeated on a second occasion but this time it was Howe and Bannister
who themselves killed the victim by strangling him with a shoelace.



The appellants claimed that they had acted under duress at the orders of
and through fear of one Murray. At their trial the judge, following
Lynch and Abbott, directed the jury that duress could be a defence to
the first killing where the appellants were only accessories, but not to
the second killing where the appellants were the principal offenders.
The Court of Appeal held this was correct. The appellants appealed to
the House of Lords.

LORD HAILSHAM LC:

“In general, I must say that I do not at all accept in relation to the
defence of murder it is either good morals, good policy or good law to
suggest, as did the majority in Lynch and the minority in Abbott that
the ordinary man of reasonable fortitude is not to be supposed to be
capable of heroism if he is asked to take an innocent life rather than
sacrifice his own. Doubtless in actual practice many will succumb to
temptation, as they did in Dudley and Stephens. But many will not, and
I do not believe that as a ‘concession to human frailty’ the former
should be exempt from liability to criminal sanctions if they do. I have
known in my own lifetime of too many acts of heroism by ordinary
human beings of no more than ordinary fortitude to regard a law as
either ‘just or humane’ which withdraws the protection of the criminal
law from the innocent victim and casts the cloak of its protection upon
the coward and the poltroon in the name of a ‘concession to human
frailty’.

I must not, however, underestimate the force of the arguments on the
other side …

A long line of cases … establish duress as an available defence in a
wide range of crimes, some at least, like wounding with intent to
commit grievous bodily harm, carrying the heaviest penalties
commensurate with their gravity. To cap this, it is pointed out that at
least in theory, a defendant accused of this crime under section 18 of
the Offences against the Person Act 1861, but acquitted on the grounds
of duress, will still be liable to a charge of murder if the victim dies …
I am not, perhaps, persuaded of this last point as much as I should. It is
not simply an anomaly based on the defence of duress. It is a product
of the peculiar mens rea allowed on a charge of murder which is not
confined to an intent to kill …

I … believe that some degree of proportionality between the threat and
the offence must, at least to some extent, be a prerequisite of the



defence under existing law. Few would resist threats to the life of a
loved one if the alternative were driving across the red lights or in
excess of 70 mph on the motorway. But … it would take rather more
than the threat of a slap on the wrist or even moderate pain or injury to
discharge the evidential burden even in the case of a fairly serious
assault. In such a case the ‘concession to human frailty’ is no more
than to say that in such circumstances a reasonable man of average
courage is entitled to embrace as a matter of choice the alternative
which a reasonable man could regard as the lesser of two evils. Other
considerations necessarily arise where the choice is between the threat
of death or a fortiori of serious injury and deliberately taking an
innocent life. In such a case a reasonable man might reflect that one
innocent human life is at least as valuable as his own or that of his
loved one. In such case a man cannot claim that he is choosing the
lesser of two evils. Instead he is embracing the cognate but morally
disreputable principle that the end justifies the means …

During the course of argument it was suggested that there was
available to the House some sort of half-way house between allowing
these appeals and dismissing them. The argument ran that we might
treat duress in murder as analogous to provocation, or perhaps
diminished responsibility, and say that, in indictments for murder,
duress might reduce the crime to one of manslaughter. I find myself
quite unable to accept this. The cases show that duress, if available and
made out, entitles the accused to a clean acquittal, without, it has been
said, the ‘stigma’ of a conviction … [The suggestion] is also contrary
to principle. Unlike the doctrine of provocation, which is based on
emotional loss of control, the defence of duress, as I have already
shown, is put forward as a ‘concession to human frailty’ whereby a
conscious decision, it may be coolly undertaken, to sacrifice an
innocent human life is made as an evil lesser than a wrong which might
otherwise be suffered by the accused or his loved ones at the hands of a
wrong doer.”

LORD GRIFFITHS:

“It is therefore neither rational nor fair to make the defence dependent
upon whether the accused is the actual killer or took some other part in
the murder …

I am not troubled by some of the extreme examples cited in favour of



allowing the defence to those who are not the killer such as a woman
motorist being hijacked and forced to act as getaway driver or a
pedestrian being forced to give misleading information to the police to
protect robbery and murder in a shop. The short, practical answer is
that it is inconceivable that such persons would be prosecuted; they
would be called as the principal witnesses for the prosecution.

As I can find no fair and certain basis upon which to differentiate
between participants to a murder and as I am firmly convinced that the
law should not be extended to the killer, I would depart from the
decision of this House in … Lynch and declare the law to be that duress
is not available as a defence to a charge of murder, or to attempted
murder. I add attempted murder because it is to be remembered that the
prosecution have to prove an even more evil intent to convict of
attempted murder than in actual murder.

… This leaves, of course, the anomaly that duress is available for the
offence of wounding with intent but not to murder if the victim dies
subsequently. But this flows from the special regard that the law has
for human life, it may not be logical but it is real and has to be
accepted.

[Lords Bridge, Brandon and Mackay agreed that duress should never
be a defence to murder irrespective of the defendant’s degree of
partcipation. In addition to the above concerns over the special value
accorded human life and the difficulty in drawing moral and legal
distinctions between perpetrators and accomplices, the House felt there
were three further reasons justifying their approach:

(1) if duress were to be made a defence to the perpetrator of
murder, that should be done by Parliament, not the
courts; the Law Commission (Law Com. No. 83)
recommended ten years previously that duress should be
a defence to the principal offender of murder;
Parliament’s failure to enact this recommendation is an
indication that they have rejected the proposal.

(2) The defence of duress is imprecisely defined and
extending it to murder would cause too much
uncertainty;

(3) administrative remedies such as not prosecuting, use of
parole and the royal prerogative would ensure that no



injustice was perpetrated.]”

Appeals dismissed

R. V GOTTS [1992] 2 A.C. 412 (HOUSE
OF LORDS):
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The defendant, aged 16, seriously injured his mother with a knife. In
his defence to a charge of attempted murder he claimed that his father
had threatened to shoot him unless he killed his mother. The judge
ruled that such evidence was inadmissible since duress was not a
defence to such a charge. The defendant pleaded guilty but then
appealed.

LORD JAUNCEY:

“It is agreed that there is no English authority which deals directly with
the availability of the defence of duress to a charge of attempted
murder, but [Counsel for the appellant] … submitted that this is so
because it has long been recognised that the defence of duress is
available in respect of all crime except murder and treason …

My Lords, I share the view of Lord Griffiths [in Howe] that ‘it would
have been better had [the development of the defence of duress] not
taken place and that duress had been regarded as a factor to be taken
into account in mitigation’ … At the time of the earlier writings on
duress as a defence, offences against the person were much more likely
to have involved only one or two victims. Weapons and substances
capable of inflicting mass injury were not readily available to terrorists
and other criminals as they are in the reputedly more civilised times in
which we now live. While it is not now possible for this House to
restrict the availability of the defence of duress in those cases where it
has been recognised to exist, I feel constrained to express the personal
view that given the climate of violence and terrorism which ordinary
law-abiding citizens now have to face Parliament might do well to
consider whether the defence should continue to be available in the
case of all very serious crimes … The reason why duress has for so
long been stated not to be available as a defence to a murder charge is
that the law regards the sanctity of human life and the protection
thereof as of paramount importance. Does that reason apply to



attempted murder as well as to murder? As Lord Griffiths pointed out
[in Howe] … an intent to kill must be proved in the case of attempted
murder but not necessarily in the case of murder. Is there logic in
affording the defence to one who intends to kill but fails and denying it
to one who mistakenly kills intending only to injure? …

It is of course true that withholding the defence in any circumstances
will create some anomalies but I would agree with Lord Griffiths …
that nothing should be done to undermine in any way the highest duty
of the law to protect the freedom and lives of those who live under it. I
can therefore see no justification in logic, morality or law in affording
to an attempted murderer the defence which is withheld from a
murderer. The intent required of an attempted murderer is more evil
than that required of the murderer and the line which divides the two is
seldom, if ever, of the deliberate making of the criminal. A man
shooting to kill but missing a vital organ by a hair’s breadth can justify
his action no more than can the man who hits the organ. It is pure
chance that the attempted murderer is not a murderer …

I have no doubt that the Court of Appeal reached the correct decision
and that the appeal should be dismissed.”

Appeal dismissed

4–197

The fact that the defendant in Gotts was 16 years old made no
difference to the outcome of the trial.402 More starkly, in W, the
fact that the defendant was 13 years old was irrelevant: the Court
of Appeal accepted that there might be grounds for criticising a
principle of law that did not afford such a boy any defence but
the law was that a 13-year-old boy was responsible for his
actions and duress no defence to a charge of murder.403 As
Ashworth has commented, the “decision was inevitable, but
reflects badly on English criminal law”.404

Is duress a defence to conspiracy and encouraging or assisting to
murder? Authority on the point is very limited. In the Court of
Appeal in Gotts, it was commented that there was “a legitimate
distinction to be drawn” between these crimes and attempted
murder because they are a “stage further away from the
completed offence than is the attempt”405 and this was the basis
given for allowing duress to be pleaded in the unreported Crown



Court decision of Ness.406 Thus, while the defence is not
available to murder or attempted murder (or treason), it is
available to these other serious crimes as well as manslaughter,
causing grievous bodily harm with intent contrary to the
Offences Against the Person Act 1861 s.18 and arson intending
to endanger life or being reckless as to whether life is
endangered contrary to the Criminal Damage Act 1971 s.1(2).407

As Lord Lowry stressed in his dissenting speech in Gotts, such
anomalies are bound to result unless the defence is extended or
denied to all crimes.408 The view espoused by Lord Jauncey in
Gotts that duress ought to be only a matter of mitigation in
sentencing rather than a defence to serious crimes is one that
needs to be resisted for the reasons explored at the beginning of
this section.

What is disappointing about these decisions is the lack of
attention paid to the theoretical basis of the defence. In Gotts, the
House concentrated upon whether early writings established
duress as a defence to attempted murder and then on its
relationship to the crime of murder. At no time did they address
fully why duress is a defence.409 Prior to Gotts, Howe had
already been roundly condemned as requiring unrealistic
heroism.410 Heroism might be a desirable quality but it is unduly
harsh to sentence someone to life imprisonment for failing to
achieve such heights. The criminal law should rest content if its
exhortations induce persons to act reasonably. It seems an odd
and an unjust law that can proclaim that the defendant has acted
perfectly reasonably but is guilty of murder. And it is simply no
answer to assert that injustice will be avoided either by the use of
prosecutorial discretion or by more lenient sentencing.411

Further, these platitudes have been heard before in other areas of
criminal law—and been blatantly ignored.412 In an otherwise
policy-driven attempt to restrict the defence of duress, Lord
Bingham in Hasan acknowledged that the logic of the argument
for extending the defence to murder is irresistible.413 This call for
reform was endorsed by the Law Commission.

LAW COMMISSION, MURDER,
MANSLAUGHTER AND INFANTICIDE
(LAW COM NO.304), (2006), PARAS



6.36–6.53:
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“A full defence to first degree murder

In the CP, we provisionally proposed a different approach in relation to
first degree murder [and duress] … There were two main reasons:

(1) We thought it important that there should be consistency
with the partial defences of provocation and diminished
responsibility, both of which we were proposing should
reduce first degree murder to second degree murder;

(2) It would not be right for a person who had intentionally
killed to be completely exonerated …

We now believe that, in this context, we exaggerated the importance of
treating duress in a manner that was consistent with the way
provocation and diminished responsibility fitted into our proposed
structure …

We also acknowledge that we exaggerated the strength of the case for
duress being a partial defence to first degree murder merely because,
under our proposals, there would be more categories of murder. We
now accept that … the mere fact that there are more categories of
murder does not assist in deciding whether or not as a matter of
principle duress should be a full defence to first degree murder …

The argument that duress should be a full defence to first degree
murder has a moral basis. It is that the law should not stigmatse a
person who, on the basis of a genuine and reasonably held belief,
intentionally killed in fear of death or life-threatening injury in
circumstances where a jury is satisfied that an ordinary person of
reasonable fortitude might have acted in the same way …

[W]e believe that there is … force in the views expressed by consultees
who believe that duress should be a complete defence to first degree
murder. For example, [one consultee] said that withholding duress as a
complete defence implies that the criminal law should support the view
that ‘people ought to act in an exceptionally moral and courageous
way. They are being punished for giving way to what will often be
enormous fear and wholly understandable human frailty.’



We also think it important to bear in mind the stringent qualifying
conditions that attach to the defence. In particular, the majority in
Hasan were firmly of the view that the defence ought not to be
available to D if he or she saw or ought to have foreseen the risk of
being subjected to any compulsion by threats of violence. We believe
that this will serve to exclude the most unmeritorious cases where the
defence should simply not be available. It is true that it will not itself
exclude all undeserving cases but we believe that juries should be
trusted not to accept the defence in undeserving cases.

Above all, we believe that it is essential to recognize and accord proper
weight to the fact that for the defence to succeed, a jury must form a
judgement that a reasonable person in D’s position might have
committed first degree murder. If a jury forms that judgment, we
believe that D should be completely exonerated despite having
intentionally killed.”
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The Law Commission’s proposals in this respect are to be
supported: duress should be a defence to all crimes.414 What the
defendant has done remains wrong but we can understand his
predicament and excuse him. Given the severe threats, his
actions are in effect morally involuntary. Perhaps if the majority
in Abbott had realised this they might have produced a different
result. Instead they seemed to think they were dealing with a
justificatory defence when they spoke of duress bringing the
defendant’s act “within the law”.415 Lord Mackay in Howe spoke
of a defendant subject to duress having a “right” to commit a
crime.416 This is simply not so. With excusatory defences one
has no “right” to commit crimes. One is simply excused from
blame: “To acquit him on grounds of duress is merely to
sympathise, understand, commiserate with what he did”.417

C. DURESS OF CIRCUMSTANCES
4–200

As seen earlier, until fairly recently it was clear that no general
defence of necessity existed in English law. However, starting in
the 1980s, the judiciary has been actively developing this area of
law in a way that “can be likened to the overnight growth of a



mushroom”.418 Rather than simply introducing or developing a
new full-blown defence of necessity, the courts have chosen to
expand the defence of duress by threats to cover what is termed
“duress of circumstances”. While often describing the defence as
“necessity or duress of circumstances” or even as “duress of
necessity”419 the courts have been careful to ensure that the new
defence of “duress of circumstances” has largely followed the
contours of the existing defence of duress by threats. By
emphasising the similarities between the two defences and,
importantly, imposing similar rigorous restraints upon the
defence, judges have been able to overcome their reluctance to
admit a defence of necessity into English law.

The emergence of this defence occurred “more or less by
accident”.420 In Willer,421 the defendant was charged with
reckless driving when he drove on a pavement to escape from a
gang of youths. It was held that regardless of whether necessity
had been established or was available, the defence of “duress of
circumstances” was applicable.422 “Duress of circumstances”
was also considered in the case of Conway, another case of
reckless driving.423 The defendant pleaded that he had to make
off in his car when approached by two men (who were in fact
police officers) because his passenger was fearful of an attack. In
saying that the defence of duress of circumstances should have
been put to the jury, the Court of Appeal indicated that it was
immaterial whether the defence was called necessity or duress.
In Bell,424 the Queen’s Bench Divisional Court referred to the
defence that was available to the defendant who had driven with
excess alcohol in his blood in order to escape attackers as
“duress/necessity”.

R. V MARTIN (1989) 88 CR. APP. R.
343 (COURT OF APPEAL, CRIMINAL
DIVISION):
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The defendant was charged with driving whilst disqualified under the
Road Traffic Act 1972 s.99(b). The facts appear from the judgment.

SIMON BROWN J:



“The circumstances which the appellant desired to advance by way of
defence of necessity were essentially these. His wife has suicidal
tendencies. On a number of occasions before the day in question she
had attempted to take her own life. On the day in question her son, the
appellant’s stepson, had overslept. He had done so to the extent that he
was bound to be late for work and at risk of losing his job unless, so it
was asserted, the appellant drove him to work. The appellant’s wife
was distraught. She was shouting, screaming, banging her head against
a wall. More particularly, it is said she was threatening suicide unless
the appellant drove the boy to work.

The defence had a statement from a doctor which expressed the
opinion that ‘in view of her mental condition it is likely that Mrs
Martin would have attempted suicide if her husband did not drive her
son to work.’

The appellant’s case … was that he genuinely, and he would suggest
reasonably, believed that his wife would carry out that threat unless he
did as she demanded. Despite his disqualification he therefore drove
the boy. He was in fact apprehended by the police within about a
quarter of a mile of the house.

Sceptically though one may regard that defence on the facts … the sole
question before this court is whether those facts, had the jury accepted
they were or might be true, amounted in law to a defence … As it was,
such a defence was pre-empted by the ruling. Should it have been?

In our judgment the answer is plainly not. The authorities are now
clear. Their effect is perhaps most conveniently to be found in the
judgment of this court in R. v Conway. The decision reviews earlier
relevant authorities.

The principles may be summarised thus. First, English law does, in
extreme circumstances, recognise a defence of necessity. Most
commonly this defence arises as duress, that is pressure on the
accused’s will from the wrongful threats or violence of another.
Equally however it can arise from other objective dangers threatening
the accused or others. Arising thus it is conveniently called ‘duress of
circumstances’.

Secondly, the defence is available only if, from an objective standpoint,
the accused can be said to be acting reasonably and proportionately in
order to avoid a threat of death or serious injury.



Thirdly, assuming the defence to be open to the accused on his account
of the facts, the issue should be left to the jury, who should be directed
to determine these two questions: first, was the accused, or may he
have been, impelled to act as he did because as a result of what he
reasonably believed to be the situation he had good cause to fear that
otherwise death or serious physical injury would result? Second, if so,
would a sober person of reasonable firmness, sharing the
characteristics of the accused, have responded to that situation by
acting as the accused acted? If the answer to both those questions was
Yes, then the jury would acquit; the defence of necessity would have
been established… We see no material distinction between offences of
reckless driving and driving whilst disqualified so far as the application
and scope of this defence is concerned. Equally we can see no
distinction in principle between various threats of death; it matters not
whether the risk of death is by murder or by suicide or indeed by
accident. One can illustrate the latter by considering a disqualified
driver being driven by his wife, she suffering a heart attack in remote
countryside and he needing instantly to get her to hospital.

It follows from this that the judge quite clearly did come to a wrong
decision on the question of law, and the appellant should have been
permitted to raise this defence for what it was worth before the jury.”

Appeal allowed. Conviction quashed

R. V POMMELL [1995] 2 CR. APP. R.
607 (COURT OF APPEAL, CRIMINAL
DIVISION):
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The defendant was found by police at 8am at home in bed with a
loaded sub-machine gun. He was charged with possession of a firearm,
contrary to the Firearms Act 1968 s.5(1)(a). In his defence, he pleaded
that he had taken the gun from someone the night before to prevent that
person shooting some people who had killed a friend. He claimed that
he had intended to take the gun to the police in the morning. He was
convicted, the judge ruling that his failure to go to the police
immediately robbed him of the defence of necessity.

KENNEDY LJ:



“There is an obvious attraction in the argument that if A finds B in
possession of a gun which he is about to use to commit a crime, and if
A is then able to persuade B to hand over the gun so that A may hand it
to the police, A should not immediately upon taking possession of the
gun become guilty of a criminal offence …

The strength of the argument that a person ought to be permitted to
breach the letter of the criminal law in order to prevent a greater evil
befalling himself or others has long been recognised … but it has, in
English law, not given rise to a recognised general defence of
necessity, and in relation to the charge of murder, the defence has been
specifically held not to exist (see Dudley and Stephens). Even in
relation to other offences, there are powerful arguments against
recognising the general defence … [His Lordship then cited the
Canadian decision of Perka v R. (1985) 13 D.L.R. 1, where the court
thought that a general defence would make the law too subjective,
would enable illegal acts to be validated on the basis of expediency and
would invite courts to second guess the Legislature.]

However, that does not really deal with the situation where someone
commendably infringes a regulation in order to prevent another person
from commiting what everyone would accept as being a greater evil
with a gun. In that situation it cannot be satisfactory to leave it to the
prosecuting authority not to prosecute …

It was, as it seems to us, to meet this difficulty that the limited defence
of duress of circumstances has been developed in English law in
relation to road traffic offences … Professor Sir John Smith has
written:

‘All the cases so far have concerned road traffic offences but there
are no grounds for supposing that the defence is limited to that kind
of case. On the contrary, the defence, being closely related to the
defence of duress by threats, appears to be general, applying to all
crimes except murder, attempted murder and some forms of treason.’
See [1992] Crim. L.R. 176.

We agree …

That leads us to the conclusion that in the present case the defence was
open to the appellant … That leaves the question as to his continued
possession of the gun thereafter … In our judgment, a person who has
taken possession of a gun in circumstances where he has the defence of



duress by circumstances must ‘desist from commiting the crime as
soon as he reasonably can’ (Smith and Hogan, 7th edn p.239) …
However, the situation does not seem to us to have been sufficiently
clear cut [to remove the defence] … in the present case.”

Appeal allowed. Retrial ordered
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This approach has been followed in numerous other decisions425

where it has been emphasised that both species of duress are
governed by the same principles, which were canvassed above.
Importantly, this means that the defence is not available to
murder, attempted murder and certain forms of treason.
However, the rather different nature of the defences has involved
some inevitable divergence in the application of the two
defences. For example, as already seen, for duress by threats
there must be a link between the threat and the crime whereas for
duress of circumstances there is no such requirement. Further,
the courts have taken a more flexible approach to the
requirement of imminence with duress of circumstances than
that pertaining to duress by threats.

In reality, duress of circumstances covers situations that are
termed “necessity” in other jurisdictions. However, necessity is
widely regarded as a justificatory defence. On that basis, duress
of circumstances could logically be regarded similarly as a
justification. However, by building on the blocks of duress by
threats, the courts have been able to develop duress of
circumstances as an excusatory defence.426 It is recognised that
defendants have done wrong but we do not think it appropriate,
because of their plight, to blame them. This means that
defendants can only be excused if they are able to satisfy
stringent requirements: their will must be overborne by threats of
death or serious bodily harm.

Such an approach leaves no scope for a claim that actions were
justified and that the defendant’s will was not overborne. In
Jones (Margaret),427 the defendants argued that their actions in
conspiring to cause criminal damage to an air-force base (where
preparations were being made for war) were necessary in order
to prevent an illegal war.428 Just as in Shayler,429 the court



regarded this as, if anything,430 an excusatory plea of duress of
circumstances. Yet this does not satisfactorily reflect the reality
of the defendants’ claim. A further illustration is the case of
Quayle in which a number of appeals were heard together.431 All
involved the possession or supply of cannabis for relief from
chronic and acute pain. The Court of Appeal described the
defendants’ pleas as “necessity by extraneous circumstances”
and took the view that, following Hasan, a restrictive approach
to the defence was applicable. It was not possible to plead it in
circumstances where it would legitimise conduct that was
contrary to the clear legislative policy and scheme relating to
controlled drugs.432 In dismissing the appeals the Court of
Appeal concluded:

“Where there is no imminent or immediate threat or peril, but only a
general assertion of an internal motivation to engage in prohibited
activities in order to prevent or alleviate pain, it is also difficult to
identify any extraneous or objective factors by reference to which a
jury could be expected to measure whether the motivation was such as
to override the defendant’s will or to force him to act as he did. If the
response is that the defendant was not forced, but chose to act as he
did, then [a continuous and deliberate course of otherwise unlawful
self-help is unlikely to give rise to the defence].”433
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In Quayle, the court rejected the argument that denying a
defence in these circumstances amounted to a breach of the
European Convention on Human Rights art.8. Similarly, in
Altham,434 it was held that the denial of the defence did not
breach art.3.

Recognition of the defence of excusatory necessity may, it
seems, leave the development of justificatory necessity
perpetually in the shadows. In the Draft Criminal Code Bill the
Law Commission proposed statutory endorsement of the defence
of duress of circumstances.435 Since then, the Law Commission
has considered the whole defence of duress as part of its review
of the law of homicide. Prefacing its recommendations with the
statement that there are two forms of duress: duress by threats
and duress of circumstances, the Report acknowledges that the



issue of whether duress should be a defence to murder has been
discussed primarily in relation to duress by threats.436 However,
it takes the view that the general principles that govern duress of
circumstances are substantially the same,437 and thus, if the
stringent requirements for the defence were met, a defendant
would, if the recommendations became law, be able to plead
duress of circumstances to a charge of murder.

D. DURESS AND THE MODERN
SLAVERY ACT 2015
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The UK is obliged, by International conventions and EU law,438

to provide practical and effective protection of the rights of
victims of trafficking. Providing protection in this context
includes making provision not to penalise such victims for
criminal involvement in unlawful activity that they have been
compelled to commit.439 Whilst the Crown Prosecution Service
had developed guidance to give effect to these international
obligations when decisions were being made as to whether or not
to prosecute the victims of trafficking,440 the Government felt
that the additional protection of a statutory defence was
required,441 and this was enacted in the Modern Slavery Act
2015 s.45.

MODERN SLAVERY ACT 2015 S.45:
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”(1) A person is not guilty of an offence if—

(a) the person is aged 18 or over when the person does the
act which constitutes the offence,

(b) the person does that act because the person is compelled
to do it,

(c) the compulsion is attributable to slavery or to relevant
exploitation, and

(d) a reasonable person in the same situation as the person
and having the person’s relevant characteristics would



have no realistic alternative to doing that act.

(2) A person may be compelled to do something by another person or
by the person’s circumstances.

(3) Compulsion is attributable to slavery or to relevant exploitation
only if—

(a) it is, or is part of, conduct which constitutes an offence
under section 1 or conduct which constitutes relevant
exploitation, or

(b) it is a direct consequence of a person being, or having
been, a victim of slavery or a victim of relevant
exploitation.

(4) A person is not guilty of an offence if—

(a) the person is under the age of 18 when the person does
the act which constitutes the offence,

(b) the person does that act as a direct consequence of the
person being, or having been, a victim of slavery
or a victim of relevant exploitation, and

(c) a reasonable person in the same situation as the person
and having the person’s relevant characteristics would
do that act.

(5) For the purposes of this section— ‘relevant characteristics’ means
age, sex and any physical or mental illness or disability; ‘relevant
exploitation’ is exploitation (within the meaning of section 3) that is
attributable to the exploited person being, or having been, a victim of
human trafficking.

(6) In this section references to an act include an omission.

(7) Subsections (1) and (4) do not apply to an offence listed in
Schedule 4.”
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Schedule 4 provides that the s.45 defence does not apply to a
large number of offences, including murder, manslaughter,
kidnapping and false Imprisonment,442 the offences under the
Offences Against the Person Act 1861 ss.18 and 20,443 criminal
damage and arson,444 robbery, burglary and aggravated



burglary,445 and most of the sexual offences under the Sexual
Offences Act 2003.446 These offences were deemed to be too
serious to be excused by the defence.447 Laird has suggested that
the list of offences excluded by Sch.4 appears to be “somewhat
arbitrary”, and that so many offences are included that “it has the
potential to undermine the effectiveness of the defence. A great
many victims … will only have the common law defence of
duress to fall back upon”.448

Section 45 creates two defences, one which applies to adults,449

and one applicable to those under 18 years of age.450

1. The adult defence
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The elements of the adult defence are as follows:

(i) D Is 18 or over when the act constituting the offence Is
committed;

(ii) D does the act because they are compelled to do It;

(iii) the compulsion Is attributable to slavery or relevant
exploitation, and

(iv) a reasonable person in the same situation as D and
having D’s relevant characteristics would have no
realistic alternative to doing that act.

Although compulsion Is an essential feature of both this defence
and the common law defence of duress, the defences differ in
that the statutory defence does not require that the compulsion be
made apparent via threats of death or serious bodily harm.
Although ‘compulsion’ is unfortunately not defined In the Act, it
appears that it Is intended to be interpreted in a broad fashion,
and that specific evidence of threats or force is not required.451

The compulsion may emanate from a person or persons, or from
the defendant’s circumstances.452 However, the compulsion must
be “attributable to slavery or relevant exploitation”. Section
45(3) provides that compulsion is attributable to slavery or to
relevant exploitation only if: (a) it is, or is part of, conduct which
amounts to an offence under the Modern Slavery Act 2015 s.1
(slavery, servitude and forced or compulsory labour), or conduct



which constitutes relevant exploitation,453 and (b) it is a direct
consequence of D being, or having been, a victim of slavery or a
victim of relevant exploitation. This raises questions as to the
extent to which a causal link between the compulsion and the
offence committed is required: the use of the phrase “direct
consequences” suggests that causation is required, although it
may be argued that s.45(3)(a) suggests that “something less than
but for causation will suffice”.454 It is a pity that Parliament has
left this issue to be clarified by the courts.

2. The under 18’s defence
4–209

The elements of the defence in relation to children are as
follows:

(i) D Is under 18 at the time of committing the act which
constitutes the offence;

(ii) D does that act as a direct consequence of being, or
having been, a victim of slavery or relevant
exploitation, and

(iii) A reasonable person in the same situation as D and
having D’s relevant characteristics would do that act.

Compulsion is not required if the defendant Is under 18 at the
time that the offence is committed.

3. The level of fortitude required
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In common with the defence of duress, s.45 adopts an objective
test in relation to the level of fortitude required. However, as
Laird has indicated, applying an entirely objective test to victims
of slavery or exploitation is inherently problematic:

”Requiring victims of slavery and trafficking to show the same level
of fortitude as ‘normal people’ is deeply problematic, given the nature
of their circumstances …

The reasonable person is to be placed in the same situation as the
defendant. Presumably this envisages the ‘reasonable victim of slavery



or relevant exploitation’. This, however, demonstrates the problem
with invoking the reasonable person test in these circumstances. Either
this makes the enquiry essentially subjective, which surely cannot
have been intended … or it requires a victim of slavery or relevant
exploitation to be evaluated against a standard they could not possibly
have been expected to achieve. Additionally, having never been
victims of slavery, this might be a difficult test for the jury to
apply.”455

The definition of “relevant characteristics” in s.45(5) is the same
as the characteristics which were held in Bowen to be relevant to
duress,456 meaning that the problems arising in relation to the
relevance of characteristics to the common law defence have
been imported Into this section.

4. Expanding duress to accommodate
victims of slavery and trafficking
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In VSJ, it was argued by Anti-Slavery International, who
intervened in the appeal, that the court should expand the
common law defence of duress in relation to the victims of
trafficking, so that it complied with the UK’s international law
obligations, by putting those who were unable to rely on the s.45
defence because it was not in force at the time that their offence
was committed,457 in the same position as those who could rely
on s.45.458 The Court of Appeal, agreeing with the view
expressed in R. v van Doo,459 that the defence of duress should
not be expanded In cases involving credible victims of
trafficking, firmly rejected this submission:

”The present law of duress is clear. Its scope and limits are set out in
cases of the highest authority. Parliament has considered the position.
It enacted s.45 without providing for retrospective provision. In the
circumstances it would require instances of clear injustice to justify a
court amending the law of duress as applicable to victims of
trafficking who were not able to take advantage of the 2015 Act. We
have seen no evidence of such Instances … We see no reason to
develop the law of duress in the way suggested.”460



E. NECESSITY
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The defence of necessity is well-established in other jurisdictions
and applies to situations where a defendant chooses to commit a
crime in order to avert a greater evil. For example, in the
Missouri decision of State v Green,461 the defendant committed
the crime of escaping from prison in order to avoid being raped.

1. Distinction between necessity and
duress of circumstances
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All the cases on duress of circumstances, considered above,
concern situations of necessity and we have seen that many
recent cases use the terms “duress of circumstances” and
“necessity” interchangeably as simply being “different labels for
essentially the same thing”.462

There are, however, important differences between the two
defences. Necessity is widely regarded in other jurisdictions as a
justificatory defence whereas, as seen, the defence of duress of
circumstances has been viewed as an excuse by English law.
This difference in theoretical approach has important
consequences for the rules that govern the developing
defences,463 although it has to be accepted that the courts are not
always clear or consistent in their application of these rules.464

First, duress of circumstances is a defence only when there has
been a threat of death or serious injury. With an excusatory
defence, the essence of which involves the defendant’s will
being overborne and the actions being morally involuntary, one
can perhaps understand the view that this will only be so if the
threat is truly awesome as in the case of a threat of death or
serious injury. With a justificatory defence, however, the
emphasis is on the actor making a choice between two evils and
pursuing the lesser of them. So, with necessity the threat need
not be of death or serious injury. The essence of the defence is
that it involves a balancing of evils. The threat can take any form
but the crime committed by the defendant must involve a lesser



evil.

Secondly, with duress of circumstances the threat must be
“imminent” in the sense of being operative on the mind of the
defendant and overbearing his or her will. With necessity, the
principle is one of “necessity, not emergency”.465 A rational
choice is made to avert a greater evil that will necessarily occur
even if it would be some time before it occurs.

Thirdly, the cases on duress of circumstances have allowed
certain aspects of the vulnerability of the defendant to be taken
into account; the test is whether the reasonable person, sharing
the same characteristics as the defendant, would have given in to
the threats. This is an appropriate test for determining whether a
person should be excused because his will was overborne. With
necessity, the focus is on the balancing of evils and not on the
particular defendant’s condition. There should be no scope for
making allowance for the defendant’s condition or vulnerability.

Finally, duress of circumstances is not a defence to murder,
attempted murder or certain forms of treason. With necessity, the
focus is on the balancing of evils and judging the choices of the
defendant. In principle, necessity ought to be a defence when the
defendant kills one person in order to save the lives of more than
one person.

2. The traditional approach of English
law
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Until the development of duress of circumstances in the 1980s, it
was commonly thought that a defence of necessity did not exist
in English law.466 In O’Toole467 and Wood v Richards,468 an
ambulance driver and a police officer, respectively, were
involved in car accidents while rushing to answer emergency
calls. Both were convicted of road traffic offences, necessity
being no defence.469 In Kitson,470 a passenger woke up drunk in a
car to find it running downhill; he steered the car on to a grass
verge to avoid a possible accident; he was convicted of driving
while under the influence of drink; the defence of necessity was
not even raised. And in Southwark LBC v Williams where



defendants in dire need of housing accommodation entered
empty houses owned by the local authority, it was held that the
defence of necessity did not apply. Lord Denning MR stated:

“If homelessness were once admitted as a defence to trespass, no one’s
house could be safe. Necessity would open a door which no man could
shut. It would not only be those in extreme need who would enter.
There would be others who would imagine that they were in need, or
would invent a need, so as to gain entry.”471

and Edmund Davis LJ held:

“[T]he law regards with the deepest suspicion any remedies of self-
help, and permits those remedies to be resorted to only in very special
circumstances. The reason for such circumspection is clear—necessity
can very easily become simply a mask for anarchy.”472
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However, later in the same case Edmund-Davis LJ stated:

“[I]t appears that all the cases where a plea of necessity has succeeded
are cases which deal with an urgent situation of imminent peril; for
example, the forcible feeding of an obdurate suffragette … or
performing an abortion to avert a grave threat to the life, or … health
of a pregnant young girl who had been ravished in circumstances of
great brutality.”473

This apparent recognition of the defence of necessity in extreme
cases demonstrates that there has never been a blanket
condemnation of it in all guises and in all situations. The
following two situations require separate consideration.

(i) Medical treatment
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Edmund-Davies LJ spoke of the forced feeding of suffragettes
and emergency abortions being defended on the basis of
necessity. More recently, one interpretation of the case of
Gillick474 is that it involved a “hidden” defence of necessity. The



doctor who prescribes contraceptive advice or treatment to a girl
under the age of 16 does not commit the offence of aiding and
abetting underage sexual intercourse if he does so (inter alia) in
the belief that unless she receives it her physical or mental health
would be likely to suffer.475

In F v West Berkshire HA,476 it was held that doctors were
justified in carrying out a sterilisation operation upon a woman
who was incapable of giving informed consent because of her
mental handicap. Lord Goff’s argument was based upon
necessity; there was a grave risk of her becoming pregnant if she
was not sterilised and it was agreed that such a condition would
have a very disturbing impact upon her.477

What is significant about this development is that necessity is
not used to excuse wrongful conduct but to justify conduct as the
right thing to do. “[T]here is no question of the defence
depending on the actor’s resistance being overcome”.478 An
example given by Lord Goff during his speech makes this clear:
“a man who seizes another and forcibly drags him from the path
of an oncoming vehicle, thereby saving him from injury or even
death, commits no wrong”.479

The Draft Criminal Law Bill 1993 recognises this
underdeveloped justificatory defence in cl.36(2) by explicitly
retaining “any distinct defence of necessity” at the same time as
it codified duress by threats and duress of circumstances.480

(ii) Statutory defences that are in
substance necessity
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Some statutes expressly provide defences that are in substance
defences of necessity. For example, fire-engines, police and
ambulances are exempted from observing the speed limit in
certain circumstances,481 and in specified circumstances they
may treat a red traffic light as a warning to give way.482 In such
cases it is not possible to plead a general defence of necessity.
The only possible defence is under the regulation itself.483

Another important statutory example is that in order to protect
property that is in immediate need of protection, it is permissible



to destroy the property of another person.484 This provision is
meant, of course, to provide a defence to, say, a fireman who
breaks down a door in order to rescue the occupants of a burning
building. Remarkably, however, in 2008 a jury acquitted six
climate change protesters charged with criminal damage to a
coal fired power station, having heard defence arguments that
the damage caused was lawfully excused by the need to prevent
the even greater damage caused by climate change.485

Further, many statutes contain phrases such as “unlawful”,
“without lawful excuse” or “without reasonable excuse”, which
may be construed to cover situations in which a defence of
necessity might be appropriate: for example, the old Forgery Act
1913 ss.8–10 prohibited the possession of forged bank notes
“without lawful authority or excuse”.486 In Wuyts,487 it was held
that if the defendant’s sole purpose in retaining possession of the
notes was to hand them to the police, it would have been a
“lawful excuse”.488

(iii) Necessity in relation to homicide
4–218

One of the greatest handicaps to the development of a general
defence of necessity has been that the issue has usually arisen in
homicide cases where “there is always a corpse, casting a
shadow across the proceedings”.489

R. V DUDLEY AND STEPHENS (1884)
14 Q.B.D. 273 (QUEENS BENCH
DIVISION):
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The two defendants, with a third man and a 17-year-old boy, were cast
away on the high seas in an open boat, 1,600 miles from land. They
drifted in the boat for 20 days. When they had been eight days without
food and six days without water, and fearing they would all die soon
without some sustenance, the defendants killed the boy, who was likely
to die first. The men ate his flesh and drank his blood for four days.
They were then rescued by a passing vessel and were subsequently



charged with murder. The jury found the facts of the case in a special
verdict and the case was referred to the Queen’s Bench Division for its
decision.

LORD COLERIDGE CJ:

“[T]he prisoners put to death a weak and unoffending boy upon the
chance of preserving their own lives by feeding upon his flesh and
blood after he was killed, and with a certainty of depriving him of any
possible chance of survival. The verdict finds in terms that: ‘if the men
had not fed upon the body of the boy, they would probably have not
survived …’ and that ‘the boy, being in a much weaker condition, was
likely to have died before them’. They might possibly have been picked
up next day by a passing ship; they might not have been picked up at
all; in either case it is obvious that the killing of the boy would have
been an unnecessary and profitless act. It is found by the verdict that
the boy was incapable of resistance, and, in fact, made none …

[I]t is admitted that the deliberate killing of this unoffending and
unresisting boy was clearly murder, unless the killing can be justified
by some well-recognised excuse admitted by the law. It is further
admitted that there was in this case no such excuse, unless the killing
was justified by what has been called ‘necessity.’ But the temptation to
the act which existed here was not what the law has ever called
necessity. Nor is this to be regretted. Though law and morality are not
the same, and though many things may be immoral which are not
necessarily illegal, yet the absolute divorce of law from morality would
be of fatal consequence, and such divorce would follow if the
temptation to murder in this case were to be held by law an absolute
defence of it. It is not so. To preserve one’s life is generally speaking, a
duty, but it may be the plainest and the highest duty to sacrifice it. War
is full of instances in which it is a man’s duty not to live, but to die …

It is not needful to point out the awful danger of admitting the principle
which has been contended for. Who is to be the judge of this sort of
necessity? By what measure is the comparative value of lives to be
measured? Is it to be strength, or intellect, or what? It is plain that the
principle leaves to him who is to profit by it to determine the necessity
which will justify him in deliberately taking another’s life to save his
own. In this case the weakest, the youngest, the most unresisting was
chosen. Was it more necessary to kill him than one of the grown men?
The answer be, No …



It must not be supposed that, in refusing to admit temptation to be an
excuse for crime, it is forgoten how terrible the temptation was; how
awful the suffering; how hard in such trials to keep the judgment
straight and the conduct pure. We are often compelled to set up
standards we cannot reach ourselves, and to lay down rules which we
could not ourselves satisfy. But a man has no right to declare
temptation to be an excuse, though he might himself have yielded to it,
nor allow compassion for the criminal to change or weaken in any
manner the legal definition of the crime. It is therefore our duty to
declare that the prisoners’ act in this case was wilful murder.”

Judgment for the Crown. Sentence of death, later commuted to six
months’ imprisonment

B. N. CARDOZO, “LAW AND
LITERATURE” FROM SELECTED
WRITINGS (1947), P.390:
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“Where two or more are overtaken by a common disaster, there is no
right on the part of one to save the lives of some by the killing of
another. There is no rule of human jettison. Men there will often be
who, when told that their going will be the salvation of the remnant,
will choose the nobler part and make the plunge into the waters. In that
supreme moment the darkness for them will be illuminated by the
thought that those behind will ride to safety. If none of such mould are
found aboard the boat, or too few to save the others, the human freight
must be left to meet the chances of the waters. Who shall choose in
such an hour between the victims and the saved? Who shall know
when masts and sails of rescue may emerge out of the fog?”

UNITED STATES V HOLMES 26 FED.
CAS. 360 (1842) (CIRCUIT COURT,
EASTERN DISTRICT, PENNSYLVANIA):

The defendant along with eight other seamen and 32 passengers were
in an overcrowded lifeboat. Fearing that the boat would sink he threw



16 passengers overboard. The crew were directed “‘not to part man and
wife, and not to throw over any women.’ There was no other principle
of selection.” The next morning the survivors in the boat were all
rescued.

BALDWIN CJ (directing jury):

“[M]an, in taking away the life of a fellow being, assumes an awful
responsibility to God, and to society; and that the administrators of
public justice do themselves assume that responsibility if, when called
on to pass judicially upon the act, they yield to the indulgence of
misapplied humanity. It is one thing to give a favourable interpretation
to evidence in order to mitigate an offence. It is a different thing, when
we are asked, not to extenuate, but to justify, the act … [T]he case does
not become ‘a case of necessity’, unless all ordinary means of self-
preservation have been exhausted. The peril must be instant, over-
whelming, leaving no alternative but to lose our own life, or to take the
life of another person …

[He then held that the seamen should have been sacrificed first as they
were not in an equal position with the passengers as ‘the sailor is bound
… to undergo whatever hazard is necessary to preserve the boat and
the passengers’. As between equals the decision as to who should be
sacrificed should be made by drawing lots.]

When the solution has been made by lots, the victim yields of course to
his fate, or, if he resists, force may be employed to coerce submission.
Whether or not ‘a case of necessity’ has arisen, or whether the law
under which death has been inflicted have been so exercised as to hold
the executioner harmless, cannot depend on his own opinion; for no
man may pass upon his own conduct when it concerns the rights and
especially, when it affects the lives, of others … [H]omicide is
sometimes justifiable; and the law defines the occasions in which it is
so. The transaction must, therefore, be justified to the law …

[The jury returned a verdict of guilty. The defendant who had already
been confined in jail for several months was sentenced to six months’
imprisonment with hard labour and fined $20. The penalty was
subsequently remitted.]”

AMERICAN LAW INSTITUTE, MODEL
PENAL CODE, TENT. DRAFT NO.8



(1958), COMMENTS TO ART.3, PP.8–9:
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“It would be particularly unfortunate to exclude homicidal conduct
from the scope of the defense … For recognising that the sanctity of
life has a supreme place in the hierarchy of values, it is nonetheless
true that conduct which results in taking life may promote the very
value sought to be protected by the law of homicide. Suppose, for
example, that the actor has made a breach in a dike, knowing that this
will inundate a farm, but taking the only course available to save a
whole town. If he is charged with homicide of the inhabitants of the
farm house, he can rightly point out that the object of the law of
homicide is to save life, and that by his conduct he has effected a net
saving of innocent lives. The life of every individual must be assumed
in such a case to be of equal value and the numerical preponderance in
the lives saved compared to those sacrificed surely establishes an
ethical and legal justification for the act. So too a mountaineer, roped
to a companion who has fallen over a precipice who holds on as long
as possible but eventually cuts the rope, must certainly be granted the
defense that he accelerated one death slightly but avoided the only
alternative, the certain death of both.

… [T]he evil sought to be avoided [must] be a greater evil than that
sought to be protected by the law defining the offense. For the result is
that the defense would not be available to a defendant who killed A to
save B, in circumstances where had he done nothing B would have
been killed and A saved, assuming, of course, that there was not …
aggression on either’s part … Nor would the defense be available to
one who acted to save himself at the expense of another, as by seizing a
raft when men are shipwrecked … In all ordinary circumstances lives
in being must be assumed, as we have said, to be of equal value,
equally deserving the protection of the law.”

Dudley and Stephens has, subsequently, received judicial
confirmation.

R. V HOWE [1987] 1 A.C. 417 (HOUSE
OF LORDS):
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[For facts see para.4-194]

LORD HAILSHAM LC:

“[I]f we were to allow this appeal [against a conviction for murder on
the basis of duress], we should, I think, also have to say that Dudley
and Stephens was bad law. There is, of course, an obvious distinction
between duress and necessity as potential defences; duress arises from
the wrongful threats of violence of another human being and necessity
arises from any other objective dangers threatening the accused. This,
however, is in my view a distinction without a relevant difference,
since on this view duress is only that species of the genus of necessity
which is caused by wrongful threats. I cannot see that there is any way
in which a person of ordinary fortitude can be excused from the one
type of pressure on his will rather than the other.”
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Lord Hailsham’s view is that because the defences of duress and
necessity are so similar, neither is available to the person who
kills. This could be regarded as implicit acknowledgment of the
existence of a defence of necessity to crimes other than murder,
attempted murder and certain forms of treason. Perhaps it was
dicta such as these that permitted the rapid development of the
defence of duress of circumstances.

All the above extracts rightly treat necessity as a justificatory
defence. In Dudley and Stephens, Lord Coleridge expressed the
view that a defence of necessity would alter “the legal definition
of the crime” which would only be the case if it acted as
justificatory defence. This approach raises the intractable
problem discussed in Dudley and Stephens and in Holmes of
having to decide whose lives should be sacrificed. Perhaps the
law might have developed in a different direction if the
defendants in Dudley and Stephens had been viewed as pleading
an excuse. It was not a case of the lives of the three men being
superior to that of the cabin-boy. However, given that their lives
were of equal value, due consideration should have been given
to the awfulness of the situation they were in. The fact that their
sentences were so rapidly commuted gives further strength to



this argument. Indeed, it has been said that the pardon had been
arranged well in advance of the sentences being passed.490

The shadow of Dudley and Stephens has long hung over English
law. In 1974, the Law Commission proposed that a general
defence of necessity be introduced into English law.491 However,
three years later it rejected the idea, going so far as to say that if
a defence of necessity already existed at common law, it should
be abolished. It felt that allowing such a defence to a charge of
murder could effectively legalise euthanasia in England. For
“human rights” reasons it would not be prepared to see necessity
covering a situation where “an immediate blood transfusion must
be made in order to save an injured person: the only one who has
the same blood type as the injured refuses to give blood. Can he
be overpowered and the blood taken from him?492 Instead, the
Draft Criminal Code Bill 1993 proposed a statutory formulation
of duress of circumstances, cast as an excuse, but applying to all
offences.

3. Emergence of a new defence?
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By the turn of the century, English law thus appeared fairly
settled. Whatever the nomenclature, necessity had been let in the
back door under the guise of duress of circumstances and was
viewed as an excuse with the implications discussed earlier,
including the fact that it was not a defence to murder, attempted
murder and certain forms of treason. This tranquillity was
shattered by the following decision.

RE A (CONJOINED TWINS: SURGICAL
SEPARATION) [2001] FAM.147 (COURT
OF APPEAL, CIVIL DIVISION):
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“Jodie” and “Mary” were conjoined twins. Leaving them joined would
result in the death of both of them within six months. A separation
operation would certainly result in the death of Mary who was not
capable of separate survival but would give Jodie a good prospect of a



normal life. The parents objected to the operation and an application
was made to the High Court and then to the Court of Appeal for a
declaration, inter alia, that the operation would be lawful despite the
fact that it would result in the death of Mary under circumstances
making the surgeons prima facie liable for murder.

WARD LJ:

“The first important feature is that the doctors cannot be denied a right
of choice if they are under a duty to choose. They are under a duty to
Mary not to operate because it will kill Mary, but they are under a duty
to Jodie to operate because not to do so will kill her … What then is the
position where there is a conflict of duty? … Wilson J … in Perka v
The Queen (1984) 13 DLR (4th) 1, 36 [stated]:

‘the ethical considerations of the “charitable and the good” must be
kept analytically distinct from duties imposed by law. Accordingly,
where necessity is invoked as a justification for violation of the law,
the justification must, in my view, be restricted to situations where
the accused’s act constitutes the discharge of a duty recognised by
law. The justification is not, however, established simply by
showing a conflict of legal duties. The rule of proportionality is
central to the evaluaton of a justification premised on two conflicting
duties since the defence rests on the rightfulness of the accused’s
choice of one over the other.’

So far I agree … In [these] circumstances it seems to me that the law
must allow an escape through choosing the lesser of the two evils. The
law cannot say, ‘Heads I win, tails you lose.’ Faced as they are with an
apparently irreconcilable conflict, the doctors should be in no different
position from that in which the court itself was placed in the
performance of its duty to give paramount consideration to the welfare
of each child. The doctors must be given the same freedom of choice as
the court has given itself and the doctors must make that choice along
the same lines as the court has done, giving the sanctity of life principle
its place in the balancing exercise that has to be undertaken. The
respect the law must have for the right to life of each must go in the
scales and weigh equally but other factors have to go in the scales as
well. For the same reasons that led to my concluding that consent
should be given to operate, so the conclusion has to be that the carrying
out of the operation will be justified as the lesser evil and no unlawful
act would be committed.”



BROOKE LJ:

“I have described how in modern times Parliament has sometimes
provided ‘necessity’ defences in statutes and how the courts in
developing the defence of duress of circumstances have sometimes
equated it with the defence of necessity. They do not, however, cover
exactly the same ground. In cases of pure necessity the actor’s mind is
not irresistibly overborne by external pressures. The claim is that his or
her conduct was not harmful because on a choice of two evils the
choice of avoiding the greater harm was justified …

I have considered very carefully the policy reasons for the decision in
R. v Dudley and Stephens supported as it was by the House of Lords in
R. v Howe. These are, in short, that there were two insuperable
objections to the proposition that necessity might be available as a
defence for the Mignonette sailors. The first objecton was evident in
the court’s questions: who is to be the judge of this sort of necessity?
By what measure is the comparative value of lives to be measured?
The second objecton was that to permit such a defence would mark an
absolute divorce of law from morality. In my judgment, neither of
these objections are dispositive of the present case. Mary is, sadly, self-
designated for a very early death. Nobody can extend her life beyond a
very short span … [With regard to the second objecton] all that a court
can say is that it is not at all obvious that this is the sort of clear-cut
case, marking an absolute divorce from law and morality, which was of
such concern to Lord Coleridge CJ and his fellow judges.

There are sound reasons for holding that the existence of an emergency
in the normal sense of the word is not an essential prerequisite for the
application of the doctrine of necessity. The principle is one of
necessity, not emergency …

If a sacrificial separation operation on conjoined twins were to be
permitted in circumstances like these, there need be no room for the
concern felt by Sir James Stephen that people would be too ready to
avail themselves of exceptions to the law which they might suppose to
apply to their cases, at the risk of other people’s lives. Such an
operation is, and is always likely to be, an exceptionally rare event …

According to Sir James Stephen there are three necessary requirements
for the application of the doctrine of necessity: (i) the act is needed to



avoid inevitable and irreparable evil; (ii) no more should be done than
is reasonably necessary for the purpose to be achieved; (iii) the evil
inflicted must not be disproportionate to the evil avoided. Given that
the principles of modern family law point irresistibly to the conclusion
that the interests of Jodie must be preferred to the conflicting interests
of Mary, I consider that all three of these requirements are satisfied in
this case.”

ROBERT WALKER LJ:

“Duress of circumstances can therefore be seen as a third or residual
category of necessity, along with self-defence and duress by threats.
I do not think it matters whether these defences are regarded as
justifications or excuses. Whatever label is used, the moral merits of
the defence will vary with the circumstances …

In the absence of parliamentary intervention the law as to the
defence of necessity is going to have to develop on a case by case
basis … I would extend it, if it needs to be extended, to cover this
case. It is a case of doctors owing conflicting legal, and not merely
social or moral, duties. It is a case where the test of proportionality is
met, since it is a matter of life and death, and on the evidence Mary
is bound to die soon in any event. It is not a case of evaluating the
relative worth of two human lives, but of undertaking surgery
without which neither life will have the bodily integrity, or
wholeness, which is its due. It should not be regarded as a further
step down a slippery slope because the case of conjoined twins
presents an unique problem.”
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The full implications of this decision are still unfolding. A
narrower interpretation is that this is an extension of the
“medical necessity” principle discussed above. Ward LJ limited
his judgment to cases where there was a conflict between a
doctor’s duties. A doctor is under a legal duty to do what is best
for a patient. Here there were conflicting duties owed to the
twins and, in exercising their duty, the doctors had to make a
choice of the lesser of two evils. Although this narrower
interpretation involves a significant extension of the law in that it
allows doctors to kill their patients in these tightly-defined



circumstances it does provide one of the many reasons why
arguments in the courts that doctors should be able to plead
necessity to a charge of assisting suicide (or even euthanasia)
have been unsuccessful: in Re A, the conflict was resolved in
favour of taking action to preserve at least one life. As Stark
comments, this is what makes Re A distinguishable from cases
such as Nicklinson, where the applicant sought to argue that it
would not be unlawful for a doctor, to assist the termination of
his life, on the basis that the defence of necessity would be
available to such a person.493 In the words of the Court of
Appeal in Nicklinson:

“[T]here is a world of difference between taking a life to save a life
and taking a life because the deceased wishes it to end … [Re A] is too
slender a thread on which to hang such a far-reaching development of
the common law.”494

A bolder interpretation of Re A is one which has the potential to
lead to the development of a true defence of necessity, cut free
from its theoretical links to duress. Many of the examples of
necessity Brooke LJ cites and discusses extend beyond medical
necessity and suggest a wider role for the defence.

IAN DENNIS, “ON NECESSITY AS A
DEFENCE TO CRIME: POSSIBILITIES,
PROBLEMS AND THE LIMITS OF
JUSTIFICATION AND EXCUSE” (2009)
CRIM LAW AND PHILOS 29, 44–45:
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“It would seem, although this is not completely clear, that he [Brooke
LJ] regarded this form of necessity defence as an act-utilitarian
principle. It is not a statement of the classic ‘lesser evils’ form of
necessity because it allows for harm to be done equal to that which is
threatened, as long as the harm done is not disproportionate …

However, there are problems with an unqualified act-utilitarian
principle. One of them is the potential devaluing of personal autonomy.



Suppose P, a hospital patient, urgently needs a blood transfusion to
survive, but she has a very rare blood group. As it happens, Q, the
patient in the next bed, has the same rare blood group, but refuses to
make a donation of blood even though she could do so without risk to
herself. May, D, the doctor treating P, take the blood from Q without
her consent? The blood is needed to avoid ‘inevitable and irreparable
evil’, and the physical harm done in the form of assault on Q to obtain
the blood is not disproportionate to the harm threatened of P’s death. Is
the assault on Q ‘no more than reasonably necessary to achieve the
purpose of preventing P’s death?’ Everything then turns on the one
word ‘reasonably’. A test of reasonableness is a flexible standard that
inevitably requires an accommodaton of competing values. But in
states that subscribe to liberal democratc values personal autonomy is
not something that can be traded against other values. Persons have
rights to be treated as ends in themselves and not as means to the
achievement of other social goals. Accordingly, if Q chose to assert her
autonomy by refusing her consent to give blood that would normally be
the end of the matter, but the principle adopted by Brooke LJ, applied
without qualificaton, would leave the matter in doubt.”
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Brooke LJ, when dealing with necessity as a defence to murder,
was careful to limit his judgment to the killing of those already
“designated for death”. This means that a defendant cannot
choose (by whatever criterion) to throw four people off a boat to
their death in order to save ten others: those four people have not
been designated for death. Similarly, on the facts of Dudley and
Stephens there would still not be a defence of necessity. While
the cabin-boy was the weakest and most likely to die first, they
could all have been rescued. He was not designated for death.

However, that still leaves situations, as the example from Dennis
illustrates, where a defence of necessity could be pleaded to
avoid “an inevitable and irreparable evil”. Brooke LJ’s
interpretation could allow necessity as a defence to murder. For
example, if after a car crash a driver and passenger were
seriously injured but it was clear that the driver was dying with
no prospect of recovery but the passenger’s life could be saved,
it could be open to paramedics or other emergency services
personnel to kill the driver in cutting them loose if that was the



only means by which they could get to the passenger in time to
save his or her life. Professor Sir John Smith used an even more
telling example:

“Following the destruction of the World Trade Centre in New York by
hijacked aircraft it now appears to be recognised that it would be
lawful to shoot down the plane, killing all the innocent passengers and
crew if this were the only way to prevent a much greater impending
disaster … Even if duress cannot be a defence to murder,495 it seems
quite clear that necessity can.”496

What has yet to be determined is how far this will extend.

VI. Superior Orders
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We have seen that the defence of duress can be rationalised on
the basis that the defendant lacked effective and real choice in
committing the crime; they were forced by someone else to do
something that they were loath to do. In the same way, a
subordinate may assert that they were forced by duty and loyalty
to a superior to obey an order which lead them into conflict with
the criminal law. Following this analogy it would seem that
superior orders should constitute an excuse. The inferior has
done wrong but is excused from blame. It is, however, clear that
there is no such defence as superior orders in English law. Lord
Salmon in the duress case of Abbott497 said that the idea of such a
defence “has always been universally rejected” and Lord
Hailsham took a similar position in Howe.498 In Chiu-Cheung,499

it was held that a person, who acted as an undercover agent to
break a drug ring in Hong Kong, could be guilty of conspiring to
traffic in dangerous drugs. The Privy Council confirmed that
there was no general defence of superior orders as “neither the
police, nor customs, nor any other members of the executive”500

had any power to alter the terms of the Hong Kong Ordinance
that made the export of heroin unlawful even though the court
acknowledged that what the defendant had done was courageous
and from the best of motives. In Clegg, the House of Lords held
that the soldier would not be entitled to be acquitted by virtue of



superior orders as “no such general defence [is] known to
English law”.501 While such an approach might be
uncontroversial in civil situations, the matter is not free from
dispute in relation to military situations where it may be argued
that the claims of duty, especially in war-time, are so strong as to
warrant some kind of defence of superior orders.

MCCALL V MCDOWELL, 1 ABB 212
FED CAS. NO.8673 (1867) (CIRCUIT
COURT OF CALIFORNIA):
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DEATY J:

“I cannot but think that the law should excuse the military subordinate
when acting in obedience to the orders of his commander. Otherwise
he is placed in the dangerous dilemma of being liable in damages to a
third party502 for obedience of an order or to the loss of his commission
and disgrace for disobedience thereto503 … The first duty of a soldier is
obedience, and without this there can be neither discipline nor
efficiency in an army. If every subordinate officer and soldier were at
liberty to question the legality of the orders of the commander … the
camp would be turned into a debating school, where the precious
moment for action would be wasted in wordy conflicts between the
advocates of conflicting opinions.”
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There have been numerous cases504 in the US which have
attempted to recognise the “practical dilemma”505 of the soldier
by striking a balance between total immunity and total liability.

UNITED STATES V CALLEY 22
U.S.M.C.A. 534 (1973) (US COURT OF
MILITARY APPEALS)
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Lieutenant Calley was a platoon leader engaged in sweeping out the



enemy in part of Vietnam. He was charged with the premeditated
murder of 22 infants, children, women and old men. His defence was
that he was acting under the direct orders of his commanding officer;
he had been told that under no circumstances were they to leave
Vietnamese alive as they passed through the villages. He was to “waste
them”.

QUINN J:

”[There is] ample evidence from which to find that Lieutenant Calley
directed and personally participated in the intentional killing of men,
women and children who were unarmed and in the custody of soldiers
… [T]he uncontradicted evidence is that … they were offering no
resistance. In his testimony, Calley admitted he was aware of the
requirement that prisoners be treated with respect … he knew that the
normal practice was to interrogate villagers, release those who could
satisfactorily account for themselves and evacuate the suspect among
them for further examination …

We turn to the contention that the [trial] judge erred in his submission
of the defense of superior orders to the court [by framing the
instructions thus]: ‘[I] f you find that Lieutenant Calley received an
order directing him to kill unresisting Vietnamese within his control …
that order (as a matter of law) would be an illegal order. A
determination that an order is illegal does not, of itself, assign criminal
responsibility to the person following the order for acts done in
compliance with it … [such] acts of a subordinate … are excused and
impose no criminal liability upon him unless the superior’s order is one
which a man of ordinary sense and understanding would, under the
circumstances, know to be unlawful, or if the order in question is
actually known to the accused to be unlawful.’ …

[Defence counsel urged that this was too high a standard for soldiers
who may not be persons of ordinary sense and understanding; they
argued for a lower test of ‘commonest understanding’] … [W]hether
Lieutenant Calley was the most ignorant person in the United States
Army in Vietnam or the most intelligent, he must be presumed to know
that he could not kill the people involved here … [the order was] so
palpably illegal that whatever conceptual difference there may be
between a person of ‘commonest understanding’ and a person of
‘common understanding,’ that difference could not have had any
impact on a court.”



Decision of the Court of Military Review affirmed506
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This test of “palpable illegality” has been followed elsewhere. In
the South African case of Banda, it was held that the defence
was not available where the orders were “manifestly and
palpably illegal and that a reasonable man in the circumstances
of the soldier would know them to be”.507 This is also the test
adopted by some international criminal law instruments. For
example, the Rome Statute art.33(1)(c) establishing the
International Criminal Court provides that a defence of superior
orders can never be available to orders that are “manifestly
unlawful”.508

The English approach of denying the existence of a defence of
superior orders has been condemned as inappropriate and
unrealistic.

IAN D. BROWNLIE, “SUPERIOR
ORDERS—TIME FOR A NEW
REALISM?” [1989] CRIM. L.R. 396,
411:
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“It is inappropriate because the harm it is aimed at remedying, namely
the abuse of executive fiat, is being perpetrated, if at all, by the
superiors at various levels who have committed him to that situation. It
is unrealistic because it requires the individual soldier to be able to
make decisions on legal niceties in situations where sometimes his or
her military competence and perhaps even instinct for physical survival
will compel instant obedience. The strict ‘no-defence’ position is
predicated upon assumptions about constitutional law and the possible
consequences of allowing such a defence which cannot be
demonstrated in practice … On the contrary, therefore, it is submitted
that courts should be allowed to decide the bona fides of such a defence
on the basis that military orders which are not manifestly illegal may
give rise to a mistake of law . [which should be relevant]. It is in this
way that the interests of justice both for the individual soldier and for



the wider civil society in which, increasingly, the soldier is becoming
involved, will best be served.”
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The problem with this analysis is that mistakes of law do not
give rise to a defence in English law. Of course, the other
general defence could be available to policemen or soldiers
following orders. For example, a policeman could be ordered to
shoot a suspected terrorist wrongly believed to be about to
detonate a bomb. Such a policeman could claim putative self-
defence if they satisfied the requirements for this defence
(honest belief in the necessity to shoot to save the lives of
others).509

Given judicial pronouncements against superior orders (and both
duress and duress of circumstances as defences to murder) it
seems most unlikely that any change will take place. Moreover,
there must remain grave doubts as to the wisdom of introducing
a defence that would allow soldiers to kill innocent persons
deliberately and claim that their actions were excused.

VII. Involuntary Conduct

A. INTRODUCTION
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The need for voluntary conduct, and some of the philosophical
problems associated with the meaning of terms such as
“voluntary” and “involuntary”, were discussed in Ch.2. A claim
of involuntariness is a “denial of authorship”510 and “it is only
where defendants are agents and not mere causers of harm that
they are to be regarded as responsible for causing that harm”.511

The object of this section is to examine the implications and
consequences of a finding that conduct is involuntary. It is worth
noting at the outset that the relationship between automatism,
insanity and the law relating to defendants who commit offences
whilst intoxicated is complex and that this area of law is
currently under review by the Law Commission.512

If conduct is involuntary there is no actus reus (and certainly no



mens rea). This indicates that the defendant should be exempted
completely from criminal liability. For example, in the
Australian case of Cogden,513 a woman, in a somnambulistic
state, dreaming that her daughter was being attacked by ghosts,
spiders and North Korean soldiers, axed her to death. She was
acquitted on the ground that her actions were not voluntary.
Because a finding of involuntariness can potentially lead to a
complete acquittal (with the danger that the conduct could be
repeated), English courts have approached the problem of
involuntariness with great circumspection and have adopted a
restrictive approach as to when there should be a complete
exemption from liability. This caution has manifested itself in
three ways.

1. Narrow definition of involuntariness
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The criminal law has adopted a narrow interpretation of
“involuntary conduct”. Not only is this because of the possibility
of a complete acquittal, but also because of the difficulty of
distinguishing a genuine claim from a fraudulent one. In Bratty v
Attorney-General for Northern Ireland,514 it was acknowledged
that pleading a blackout is one of the first refuges of a guilty
conscience and is a popular excuse.515 Accordingly, the law has
tended to take the view that there is a continuum of
involuntariness ranging from complete absence of
consciousness, through persons acting in a confused or semi-
conscious manner, to those who actually know what they are
doing but claim that their actions were morally involuntary
because their will was overborne and they were forced to act as
they did. The courts, in determining where to draw the line on
this continuum, have been strongly influenced by the context,
nature and dangerousness of the behaviour. In cases where the
defendant is engaged in a particularly dangerous activity, such as
driving a car, the law has adopted a strict stance that only a
complete absence of consciousness will exempt from liability. In
Broome v Perkins,516 the defendant, when charged with driving
without due care and attention, claimed to be in a hypoglycaemic
condition. He was acquitted at first instance on the basis that his
conduct was involuntary. However, an appeal by case stated



resulted in a direction to the magistrates to convict. It was held
that his actions were only automatic at intervals; at times “the
respondent’s mind must have been controlling his limbs (from
the evidence) and thus he was driving”.

J. C. SMITH, COMMENTARY TO
BROOME V PERKINS [1987] CRIM.
L.R. 272:
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“The defendant was held not to be in a state of automatism throughout
his journey because, from time to time, he apparently exercised
conscious control over his car veering away from other vehicles so as
to avoid a collision, braking violently when approaching the back of
another vehicle and so on. This is a very harsh decision, resulting in the
conviction of a person who appears to have suffered a misfortune, not
to have been at fault in any real sense and to have behaved most
responsibly by going to the police and saying that he believed he must
have been involved in a road accident.”
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Despite this view, the same approach was adopted in
Attorney-General’s Reference (No.2 of 1992) where it was held
that conduct was only involuntary if there was a total loss of
voluntary control. In this case, the defendant, a lorry driver,
crashed into a broken-down vehicle parked on the hard shoulder
of a motorway and killed two people. Experts described the
defendant’s condition as “driving without awareness”.517 Whilst
not asleep, “the driver’s capacity to avoid a collision ceased to
exist because of repetitive stimuli experienced on straight flat
featureless motorways could induce a trance-like state”.
However, the expert acknowledged that this amounted to
reduced or imperfect awareness and, accordingly, the Court of
Appeal ruled that this could not amount to involuntary conduct.

This very robust approach, requiring that there be a complete
loss of voluntary control, was confirmed recently in Coley in
which Hughes LJ stated that:



“The essence of … [the defence] is that the movements or actions of
the defendant at the material time were wholly involuntary. The better
expression is complete destruction of voluntary control.”518

As Coley concerned a defendant charged with attempted murder,
the Law Commission is right to conclude that “the
overwhelming weight of authority supports” the view that the
requirement of total loss of control is not restricted to widely
practiced dangerous activities, such as driving, only.519

2. Preceding fault
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The rationale for requiring voluntary conduct is that there can be
no authorship or responsibility for involuntary conduct and,
accordingly, blame is inappropriate. It is not a person’s fault if
she is attacked and, in a state of concussion, causes harm to
another. Punishment is not deserved and no deterrent goals can
be achieved by holding such a person criminally liable. In some
situations, however, it might be the defendant’s own fault that
the state of involuntariness was brought about. In such cases, the
courts, conscious of the fact that the defendant is not only
blameworthy in precipitating the involuntariness but could do it
again, have been careful to ensure that criminal liability is not
evaded.

In Quick and Paddison, the defendant, a diabetic, was charged
with an assault that occurred during a hypoglycaemic episode.
This arose from eating too little and drinking too much alcohol
after having taken insulin. It led to an aggressive outburst and an
impairment of consciousness. Lawton LJ stated that:

“a self-induced incapacity will not excuse … nor will one which could
have been reasonably foreseen as a result of either doing, or omitting
to do something, as, for example, taking alcohol against medical
advice after using certain prescribed drugs, or failing to have regular
meals while taking insulin.”520

So, while “accidental” hypoglycaemia could have secured an
acquittal, Quick’s abuse of his body meant that he could be



blamed for the ensuing hypoglycaemic episode. Although the
conviction was actually reversed on appeal (on the basis that the
issue of involuntariness should have been left to the jury), it was
made clear that self-induced involuntariness will not provide a
defence to crimes of basic intent.521
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What, however, is meant by “preceding fault” in this context?
Must the defendant know that his conduct will cause the
involuntary conduct or is it sufficient that the reasonable person
would know this? In Quick and Paddison, the question was
whether the incapacity could reasonably have been foreseen. In
Bailey,522 the defendant was a diabetic who had not taken
sufficient food after a dose of insulin to combat its effects. It was
held (somewhat controversially) that it was not common
knowledge amongst diabetics that such failure could lead to
aggressive, dangerous or unpredictable behaviour. Accordingly,
it could not be inferred that the defendant knew of the risks and
he should not be penalised for his lack of knowledge.523 One way
of reconciling these cases would be to restrict the operation of
the rule in Quick and Paddison to cases involving alcohol and
drugs because it is so widely known that intoxicants can have
such an effect524 and, because of the statistical correlation
between intoxication and crime, policy demands that no relief
from criminal liability be afforded to intoxicated persons. Such
an approach is arguably supported by Hardie,525 where it was
held that a defendant who took Valium could escape liability for
subsequent involuntary conduct because it was not known to the
defendant, nor generally known, that Valium could cause
unpredictability and aggressiveness. The essence of the Quick
and Paddison principle is that one can legitimately blame
persons who, through their own fault, cause their own
involuntary conduct. When such fault is established, the
requirement of voluntariness is dispensed with—largely because
that requirement is only there to protect the faultless.526 The
question of whether one can only blame those who knew of the
risks they were running or whether blame is appropriate because
the risks were obvious and they ought to have appreciated them
raises broadly the same issues as were canvassed in relation to
the concepts of recklessness and negligence in Ch.2.



It is important that there be precision in locating the act alleged
to be involuntary. The rule that preceding fault negates
automatism could be employed in driving cases where the driver
falls asleep or suffers some form of attack that could have been
predicted.527 However, where the driver has previously had
similar attacks, the act of driving can in itself amount to
dangerous driving. In Marison,528 the defendant suffered a
hypoglycaemic episode while driving; he lost control of the car
and caused the death of another driver.529 It was held that even
though the defendant had become an automaton at the moment
of the accident, this was not a case of automatism. Being aware
that he might have a hypoglycaemic attack while driving meant
that the driver was “in a dangerously defective state due to
diabetes”. The offence of dangerous driving had already been
committed before the attack occurred.

3. Cause of involuntariness
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Bearing in mind the central point that a finding of
involuntariness can lead to a complete acquittal, the courts have
been anxious to investigate the cause of the involuntary conduct.
If the cause of the involuntary conduct is something internal to
the defendant—a disease of the mind—then clearly there is the
potential danger that the involuntary conduct could be repeated.
Society could need protection from such persons. Accordingly,
where the defendant is suffering from a disease of the mind the
involuntary conduct is described as insane automatism. Such an
insane defendant, while escaping formal criminal liability,
nevertheless receives a special verdict of “not guilty by reason of
insanity” whereupon the courts have power to restrain the
person. On the other hand, if the cause of the involuntary
conduct is something external to the defendant—such as a blow
on the head—there is little chance of repetition; the defendant is
not dangerous. Such cases are described as non-insane
automatism—or simply automatism—and the defendant is
afforded a complete acquittal. Given this critical distinction
between insanity and automatism, one way in which the courts
can reduce the number of defendants escaping all liability is to
expand the category of insanity thereby reducing the scope of the



defence of automatism. Reclassifying the sleep-walking Mrs
Cogden, for example, as suffering from an internal rather than an
external condition would have a profound impact upon her
treatment by the law.

The distinction between insanity and automatism is thus one of
fundamental importance and each will be considered in turn.

B. INSANITY

1. Introduction
4–245

The defence of insanity brings into sharp focus many of the
issues discussed in previous chapters and has been the source of
much debate.530 Requiring a jury to decide whether a person
accused of a crime is to be punished as criminal or “treated” as
insane forces two major questions to the surface. The first
addresses itself to the premise upon which the sane individual is
punished. We have seen in Ch.2 that inherent in the criminal
justice system is a view of people as responsible agents.
Individuals possess freedom of will and can choose one course
of action rather than another. If they step outside the limits of
legal action we are, therefore, justified in imposing blame and
punishment. By the same argument, we cannot blame people
who do not have this ability to choose or control their actions.531

The insanity defence thus seeks to distinguish the responsible
from those lacking responsibility. The difficulty lies in
determining where the line between sanity and responsibility on
the one hand, and insanity and irresponsibility on the other hand,
is to be drawn. It has been increasingly argued that absolute
states of sanity and insanity rarely (if ever) exist; instead there
are shades of sanity. This attitude towards sanity and
responsibility has expressed itself in a number of forms. For
some commentators, it has necessitated a more rigorous
approach to the search for the crucial dividing line. For them the
question of ascertaining who is responsible has been made more
important, not less. The same doubt has, however, led others to
demand that the insanity defence (or the concept of
responsibility itself) be abolished. As we shall see, however,



where the insanity defence has been abolished or amended, as in
some of the states in the US, it has often been in response to
criticisms other than those concerning the principle of
responsibility.

Secondly, how are the traditional objectives of punishment,
which largely assume responsibility, affected when it comes to
the punishment of the insane?

A. S. GOLDSTEIN, THE INSANITY
DEFENSE (1967), PP.11–15:
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“At the present time, the objectives of the criminal law are ordinarily
said to be retribution, deterrence and rehabilitation … The retributive
function building on the widely held feeling that the criminal owes the
community a measure of suffering comparable to that which he has
inflicted … channelled the anger of victims (and of their friends) lest
they … [sought] revenge. But to do so, it was necessary to make a
criminal conviction sufficiently consequential to satisfy those who
were inclined to feel retributive … A corollary of this, however, was
the feeling that so serious a sanction ought not to be imposed in
situations in which the initial impulse to anger was likely to give way,
even among victims, to feelings of compassion. These were situations
in which the offender seemed so obviously different from most men
that he could not be blamed for what he had done. Even under a
retributive theory, therefore, an insanity defense was needed to trace in
outline those who could not be regarded as blameworthy …

Under the deterrent theory … the primary function of criminal law is
to move men to conform to social norms, particularly those which
cannot be left entirely to informal processes of social control or to
those of the civil law. This is accomplished by announcing in a
criminal code what conduct is prohibited and how much of a sanction
of imprisonment or fine will be visited upon those who ignore the
prohibition. Such a system can be effective only with men who can
understand the signals directed at them by the code, who can respond
to the warnings, and who feel the significance of the sanctions imposed
upon violators … If a man cannot make the calculations or muster the
feelings demanded of him by the theory, he is classed as insane. He



lacks the requisite degree of intelligence, reasoning power and
foresight of consequence. If he were held criminally responsible he
would be made to suffer harsh sanctions without serving the purpose of
individual deterrence.

It would still be possible, however, to conceive that such a man might
serve the ends of general deterrence … [but] the examples are likely to
deter only if the person who is not involved in the criminal process
regards the lessons as applicable to him. He is likely to do so only if he
identfies with the offender and with the offending situation. This feat
of identfication is difficult enough to achieve under ordinary
circumstances … it is probably hopeless if the deterrent example is so
different from most men that the crime can be attributed to the
difference …

The third view of the insanity defense … tends to view deviant
behaviour as psychological maladjustment, the product of forces
beyond the individual’s control; he is less to be blamed than to be
helped to restore the balance between him and his background or his
environment. The tacit assumption is that a paternal state can put him
right by psychotherapy or by judicious social planning, if only the
‘helping’ professions are provided with the resources to do the job …
This ‘mental health’ image has unquestionably captured the
imagination of the reformers and has been propagated almost as a faith
…

Because it is widely assumed that ‘blame’ plays a critical role in
maintaining individual responsibility and social order, the insanity
defense continues to be regarded as exceptional. It becomes the
occasional device through which an offender is found to be
inappropriate for the social purposes served by the criminal law. He is
too much unlike the man in the street to permit his example to be
useful for the purposes of deterrence. He is too far removed from
normality to make us angry with him. But because he is sick rather
than evil, society is cast as specially responsible for him and obligated
to make him better.”
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A final preliminary point needs to be considered. Is the insanity
defence really a “defence” at all? The issue of insanity is
invariably included in discussions of defences to crime, yet this



classification is not without its difficulties. To assert that a
defendant has a defence to crime has connotations that may or
may not prove to be applicable to the case of insanity. Three
matters, in particular, require consideration.

(a) Is insanity regarded as a general exempting condition or as
a specific excuse to a particular wrongful act? According to
the analysis of defences at the start of this chapter, insanity
should be perceived as akin to the general defence of
infancy and act as an exemption. As the Law Commission
has stated,532 the defendant lacks capacity/ responsibility for
his “wrongful” actions—and thus requires no excuse. This
incapacity may well be demonstrated in many ways other
than the particular act. However, this analogy does not sit
well with the current wording of the legal test for insanity.
As we shall see, the M’Naghten Rules link the mental
condition of the accused causally to the prohibited act. In
other words, it appears to focus upon attribution-
responsibility. Our inclusion of insanity as an exemption,
therefore, is, in part, based upon the way it ought to operate
and serves to highlight in advance one of the many flaws of
the current test.533

(b) Is insanity a true defence or does it negate a definitional
element? Support for the view that it performs this latter
function comes from the argument that prior to the statutory
creation of the special verdict, a finding of insanity would
lead to a complete acquittal at common law.534 Indeed, it
has been argued further that this would still be true today of
defendants pleading insanity in the magistrates’ courts.535

However, it may be that conclusions about whether insanity
negates mens rea are best drawn once the M’Naghten Rules
have been explored.

(c) In view of the consequences of a finding of insanity, can it
really be said that it is a “defence”? The result of a
successful plea of insanity is the special verdict of not
guilty by reason of insanity.536 As Goldstein has stated:

“In virtually every state a successful insanity defense does not bring
freedom with it. Instead it has become the occasion for either
mandatory commitment to a mental hospital or for an exercise of



discretion by the court regarding the advisability of such
commitment.”537
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In this country, as a result of the Criminal Procedure (Insanity
and Unfitness to Plead) Act 1991 (as amended by the Domestic
Violence, Crimes and Victims Act 2004), we have moved from
the first position Goldstein describes to the second. It can be
argued, therefore, that the “defence” is merely a way of
substituting one method of state control for another. The state
may not hold the defendant responsible for her actions but still
retains the right to dispose of her as it thinks fit.

2. The law
(i) Fitness to plead
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There is little point in going through the ritual of a criminal trial
if the defendant is unable to comprehend what is happening.

R.A. DUFF, TRIALS AND
PUNISHMENTS (1986), PP.27, 263–264:
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“[W]hat is crucial here (apart from considerations of past deserts or of
future consequences) is the offender’s capacity to understand and
respond to her imprisonment as a punishment: if she is now so
disordered that she lacks this capacity she is not fit to be punished,
whether or not she committed an offence which merited punishment,
and whether or not imprisonment would be the most efficient way of
protecting others against her. For punishment aims and must aim, if it
is to be properly justified, to address the offender as a rational and
responsible agent: if she cannot understand what is being done to her,
or why it is being done, or how it is related as a punishment to her past
offence, her punishment becomes a travesty …

This means that an offender who is fit to be punished … must be
capable not only of grasping the fact that what is being done to her is



done because she has broken the law, but also of grasping and
responding to its moral meaning and purpose as a punishment. She
must have the capacity and the potential for the kind of penitential
redemption which punishment aims to induce: which means she must
already have some concern which punishment may reawaken and
strengthen, for the values which she has flouted, or at least that she has
some moral concerns which would enable her to come, through her
punishment, to understand and care for the values which the law
embodies.”538
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Accordingly, before there can be a trial, a defendant must be
found “fit to plead”.539 The earliest criteria employed by the
courts to determine this were that the defendant had to be able to
understand the charge, challenge jurors, and follow evidence.540

These criteria were developed in relation to defendants who
were deaf and dumb rather than defendants who were mentally
ill and thus the test concentrated upon ability to communicate
and intelligence (because at the time deaf mutes were widely
regarded as suffering from mental disabilities):

“Because the focus was on mental deficiency … delusions, disorders
of mood and other features common to mental illness which were
clearly relevant to the notion of unfitness to plead … had no role in the
concept … regardless of how they might impinge on a defendant’s
chances of having a fair trial.”541
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Subsequently, the requirement that the defendant be able to
instruct counsel was added.542 What is significant about this
development was that it arose from a case dealing with a
mentally ill defendant and emphasis was not placed upon ability
to communicate or intelligence but upon the capacity of the
defendant properly to instruct counsel. Since then, however, this
distinction has been lost and for more than 150 years the test has
concentrated upon cognitive ability. In M, the judge broke the
issues down thus: the defendant has to be capable of: (i)
understanding the charges they face; (ii) deciding whether to
plead guilty; (iii) challenging jurors; (iv) instructing solicitors



and counsel; (v) following the proceedings; and (vi) giving
evidence.543 It is clear that defendants may be found fit to plead
and yet have substantial learning difficulties. In SC v United
Kingdom,544 the defendant was an 11-year-old boy with an
intellectual ability of between a six-to eight-year-old child. He
did not appear to grasp the role of the jury nor to understand the
fact that he risked a custodial sentence if found guilty. Yet the
medical expert who examined the boy concluded that he was, on
balance, fit to plead. The boy was found guilty and in due course
complained to the European Court of Human Rights that,
because of his age and low intellectual ability, he was unable to
participate effectively at his trial, contrary to art.6 of the
European Convention on Human Rights. The European Court
concluded by a majority that art.6 had been violated and
explained:

“The court accepts the government’s argument that art 6(1) does not
require that a child on trial for a criminal offence should understand or
be capable of understanding every point or evidential detail. Given the
sophistication of modern legal systems, many adults of normal
intelligence are unable to comprehend all the intricacies and
exchanges which take place in the courtroom … However, ‘effective
participation’ in this context presupposes that the accused has a broad
understanding of the nature of the trial process and of what is at stake
for him or her, including the significance of any penalty which may be
imposed. It means that he or she, if necessary with the assistance of,
for example, an interpreter, lawyer, social worker or friend, should be
able to understand the general thrust of what is said in court. The
defendant should be able to follow what is said by the prosecution
witnesses and, if represented, to explain to his own lawyers his version
of events, point out any statements with which he disagrees and make
them aware of any facts which should be put forward in his
defence.”545
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While this decision applies to child defendants only, there is a
compelling argument that it should apply whether the defendant
is a child or an adult. The point is not that defendants should
conduct their defence wisely or well—simply that “effective



participation” under the European Convention on Human Rights
art.6 should lead to a higher threshold of competency than the
current test of fitness.546 In the light of long-standing concerns
over whether the test is finding fit those who should not be tried,
the Law Commission has commenced a review of the law. In
2010, it -provisionally recommended a test, based upon the
Mental Capacity Act 2005, of “decision-making capacity” which
would replace the Pritchard formula as re-stated in M.547

However, given the responses to the consultation it embarked
upon a further period of discussion, including whether reform
should supplement the current cognitive test with a decisional
competence limb, as advocated by Mackay,548 rather than
jettisoning it completely. The Law Commission’s final report,
including a draft Criminal Procedure (Lack of Capacity) Bill,
was published in 2016, and recommended that there should be a
new statutory test for fitness to plead, which should be
“reformulated to prioritise effective participation”,549 and
“explicitly incorporate decision-making capacity”.550 This
proposed test is set out in cl.3 of the Law Commission’s draft
bill. 551

LAW COMMISSION, CRIMINAL
PROCEDURE (MENTAL CAPACITY)
BILL (2016):
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Clause 3 Capacity to participate effectively in a trial

(1) This section has effect for the purposes of section 1.

(2) A defendant is to be regarded as lacking the capacity to
participate effectively in a trial if the defendant’s
relevant abilities are not, taken together, sufficient to
enable the defendant to participate effectively in the
proceedings on the offence or offences charged.

(3) In determining that question, the court must take into
account the assistance available to the defendant as
regards the proceedings.

(4) The following are relevant abilities—



(a) an ability to understand the nature of the charge;

(b) an ability to understand the evidence adduced as
evidence of the commission of the offence;

(c) an ability to understand the trial process and the
consequences of being convicted;

(d) an ability to give instructions to a legal representative;

(e) an ability to make a decision about whether to plead
guilty or not guilty;

(f) an ability to make a decision about whether to give
evidence;

(g) an ability to make other decisions that might need to be
made by the defendant in connection with the trial;

(h) an ability to follow the proceedings in court on the
offence;

(i) an ability to give evidence;

(j) any other ability that appears to the court to be relevant
in the particular case.

(5) For the purposes of subsection (4)(e) to (g), an ability to
make a decision is to be regarded as consisting of—

(a) an ability to understand information relevant to the
decision,

(b) an ability to retain that information,

(c) an ability to use and to weigh the information when
making the decision, and

(d) an ability to communicate the decision.
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The test in relation to “ability to make a decision” mirrors the
test in relation to inability to make a decision in civil matters,
provided in the Mental Capacity Act 2005 s.3(1). The Law
Commission also recommended the introduction of a separate
statutory test for capacity to plead guilty, set out in cl.6 of the
draft bill, upon the basis that allowing a defendant to plead guilty
where he has capacity to do so “would enhance the autonomy of



vulnerable defendants and would increase the courts’ capacity to
protect the public whilst contributing to public confidence in the
criminal justice process”.552

LAW COMMISSION, CRIMINAL
PROCEDURE (MENTAL CAPACITY)
BILL (2016):
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6 Capacity to plead guilty

(2) A defendant is to be regarded as having the capacity to
plead guilty, or to change a plea to a plea of guilty, if the
defendant’s relevant abilities are, taken together,
sufficient to enable the defendant to participate
effectively in—

(a) the hearing in which the defendant pleads guilty or
changes a plea (as the case may be), and

(b) any subsequent proceedings on the offence or offences
in question.

(3) In determining that question, the court must take into
account the assistance available to the defendant as
regards the proceedings.

(4) The following are relevant abilities—

(a) an ability to understand the nature of the charge;

(b) an ability to understand the evidence adduced as
evidence of the commission of the offence;

(c) an ability to understand what it means to plead guilty
and the consequences of a plea of guilty;

(d) an ability to give instructions to a legal representative;

(e) an ability to make a decision about whether to plead
guilty or not guilty or to change a plea (as the case may
be);

(f) an ability to make other decisions that might need to be
made by the defendant in connection with the plea of



guilty;

(g) an ability to follow the proceedings in court on the
offence;

(h) any other ability that appears to the court to be relevant
in the particular case.

(5) For the purposes of subsection (4)(e) and (f), an ability
to make a decision is to be regarded as consisting of—

(a) an ability to understand informat on relevant to the
decision,

(b) an ability to retain that informat on,

(c) an ability to use and to weigh the informat on when
making the decision, and

(d) an ability to communicate the decision.
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The adoption of a separate test in relation to capacity to plead
guilty, and the more context specific approach adopted in the
draft bill has been seen as a positive development,553 and such an
approach was approved by the Court of Appeal in
Marcantonio554:

”… the current test does not distinguish between capacity to
participate effectively in a trial and capacity to plead guilty. It seems
to us that a strong case could be made out for a test draws such a
distinction. There will be cases in which the defendant would be
unable to follow proceedings at trial or to give evidence but would not
lack the decisional capacity necessary for entering a plea of guilty. We
would question the desirability of denying such a defendant the option
of pleading guilty.”

The proposal to replace the Pritchard test with a test of effective
participation has also been welcomed, with Loughnan suggesting
that it:

”…strikes a good balance between, on the one hand, setting an
appropriate standard for a finding of unfitness (neither too high nor too



low), and, on the other hand, permitting sufficient flexibility in that
standard such that It Is tailored to the particular proceedings a
defendant faces.”555

Some important reforms have already taken place. The Criminal
Procedure (Insanity and Unfitness to Plead) Act 1991 as
amended by the Domestic Violence, Crimes and Victims Act
2004, substantially altered the consequences of a finding of
unfitness or “disability”. Where the judge556 finds that the
defendant is under a disability the jury are empanelled to decide
whether the defendant has done the act or omission charged. If
they conclude that the defendant has not done so the jury “shall
return a verdict of acquittal as if on the count in question the trial
had proceeded to a conclusion”.557 The defendant goes free.
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The alternative is for the jury to find that the defendant is under
a disability but did the act or omission charged.558 In Antoine, the
House of Lords ruled that this requires a finding that the actus
reus is established only.559 It overruled the previous decision of
Egan, in which the Court of Appeal had held that the mens rea of
the offence need also be established.560 While the interpretation
favoured by the House of Lords accords with that of Parliament
in debates during the passage of the 1991 Act, the level of
protection for unfit defendants has been reduced.561 Judges have
also found it difficult sometimes to identify which elements of
an offence constitute the actus reus for these purposes, since
there is no “bright line” between actus reus and mens rea
elements and the actus reus of an offence may involve mental
elements.562 In R. v B, the Court of Appeal ruled that the trial
judge had been wrong not to instruct the jury to consider
whether the defendant’s observation of two boys had been “for
the purpose of sexual gratification” when considering whether
the defendant had done the “injurious act” of the offence of
voyeurism under the Sexual Offences Act 2003 s.67.563 In
Kail,564 the Court of Appeal ruled that reasonable belief in the
consent of a complainant to sexual touching was “clearly” a
matter of mens rea and did not require a finding in the context of
s.4A. However, the general rule that only the actus reus need be
proved is subject to qualification. Where, for example, the unfit



person participated in the offence as a secondary party rather
than as the principal, it will be necessary to refer to the basis of
secondary liability. Thus, the jury will have to be satisfied that
the unfit person participated with knowledge of the activities of
the principal offender and surrounding circumstances before he
or she can be held to have “done the act or omission charged”.565

The Law Commission has concluded that this division of
external and fault elements is problematic, and that “to deprive a
defendant who lacks capacity of equal opportunity for acquittal
Is objectionable”,566 and has recommended that the prosecution
be required to prove all of the elements charged against a
defendant found to lack capacity. They have also recommended
that this procedure be extended to magistrates’ courts,567 and that
the Crown Court should have power, where it is in the interests
of justice to do so, to disapply the alternative finding procedure
where it has been found that a defendant lacks capacity to
participate effectively in his trial.568

Where the jury comes to the conclusion that the person did the
act or omission the judge may make a hospital order (with or
without a restriction order), a supervision order or an order for
absolute discharge.569
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Research has shown that the judges have responded positively to
this increased flexibility and there is also evidence that, after
years of decline, the use of the plea has increased since the
implementation of the 1991 Act.570 At the same time as its use
has been increasing, however, the 1991 Act has been subject to a
fundamental challenge. In H,571 it was argued that the procedure
to establish whether the person has done the act or omission is to
all intents and purposes a procedure to determine a criminal
charge and thus ought to attract the protection provided in the
European Convention on Human Rights art.6 (the right to a fair
trial) of the European Convention on Human Rights. This
protection was absent because the defendant, being unfit to
plead, could not give instructions and participate fully in his
defence. The House of Lords rejected this claim, holding that the
procedure lacked the essential features of the criminal process
and that it would be highly anomalous if a procedure introduced
to protect those unable to defend themselves at trial was to be



found incompatible with the Convention.572 In spite of this, it is
clear that the current law and procedure in relation to fitness to
plead are far from satisfactory. The Law Commission’s
proposals and draft bill, emphasise the need to allow a defendant
to participate effectively in his trial where possible, by taking
steps to facilitate a defendant to understand proceedings and
engage fully with their defence,573 as well as seeking to balance
the needs of vulnerable defendants and social protection where a
defendant lacks capacity to participate in the trial process.574

(ii) Insanity as a “defence”
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In many of the most extreme cases the defendant will not be
found fit to stand trial. Accordingly, the insanity defence is
usually reserved for problematic and borderline cases.

Before examining the test for insanity, it should be noted that,
exceptionally, the burden of proof rests with defendants to show
on a balance of probabilities that they were insane at the time of
the act575 and that it is for the judge to determine whether a
defence raised by defendants is, in fact, one of insanity. The
question of reverse burden of proof has become deeply
problematic with the implementation of the European
Convention on Human Rights. The issue is whether placing the
burden of proof upon the defendant contravenes the presumption
of innocence protected by the European Convention on Human
Rights art.6(2). While the point has yet to be tested in relation to
insanity, an indication of the way in which courts might
approach this issue in relation to the defence of insanity is
provided by the cases of Foye576 and Wilcocks,577 in which the
Court of Appeal decided that placing the onus upon the defence
to establish the defence of diminished responsibility did not
contravene art.6(2).

(a) The M’Naghten Rules

M’NAGHTEN’S CASE (1843) 10 C. &
F. 200, 8 ENG. REP. 718:
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The defendant was indicted for the murder of Edward Drummond,
Secretary to the Prime Minister, Sir Robert Peel. The defence
introduced evidence of the defendant’s insanity, particularly his
obsession with certain morbid delusions. The presiding judge, Lord
Tindal CJ, directed the jury in the following terms: “The question to be
asked is whether … the prisoner had or had not the use of his
understanding, so as to know that he was doing a wrong and wicked
act.” The jury returned a verdict of not guilty by reason of insanity. The
furore occasioned by the verdict led to the whole issue of insanity
being debated in the House of Lords. As a result, five questions were
put to the judges of the day; the answers to questions two and three
form the basis of the “M’Naghten Rules” by which lack of criminal
responsibility is tested.

LORD TINDAL CJ:

“Your lordships are pleased to inquire of us, secondly, ‘What are the
proper questions to be submitted to the jury, where a person alleged
to be afflicted with insane delusion respecting one or more particular
subjects or persons, is charged with the commission of a crime
(murder, for example), and insanity is set up as a defence?’ And,
thirdly, ‘In what terms ought the question to be left to the jury as to
the prisoner’s state of mind at the time when the act was
committed?’ And as these two questions appear to us to be more
conveniently answered together, we have to submit our opinion to
be, that the jurors ought to be told in all cases that every man is to be
presumed to be sane, and to possess a sufficient degree of reason to
be responsible for his crimes, until the contrary be proved to their
satisfaction; and that to establish a defence on the ground of insanity,
it must be clearly proved that, at the time of the commiting of the act,
the party accused was labouring under such a defect of reason, from
disease of the mind, as not to know the nature and quality of the act
he was doing; or, if he did know it, that he did not know he was
doing what was wrong. The mode of putting the latter part of the
question to the jury on these occasions has generally been, whether
the accused at the time of doing the act knew the difference between
right and wrong: which mode, though rarely, if ever, leading to any
mistake with the jury, is not, as we conceive, so accurate when put
generally and in the abstract, as when put with reference to the
party’s knowledge of right and wrong in respect to the very act with
which he is charged. If the question were to be put as to the



knowledge of the accused solely and exclusively with reference to
the law of the land, it might tend to confound the jury, by inducing
them to believe that an actual knowledge of the law of the land was
essential in order to lead to a conviction; whereas the law is
administered upon the principle that everyone must be taken
conclusively to know it, without proof that he does know it. If the
accused was conscious that the act was one which he ought not to
do, and if the act was at the same time contrary to the law of the
land, he is punishable; and the usual course therefore has been to
leave the question to the jury, whether the party accused had a
sufficient degree of reason to know that he was doing an act that was
wrong: and this course we think is correct, accompanied with such
observations and explanations as the circumstances of each
particular case may require.” (emphasis added)
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Although the essence of the M’Naghten Rules may be simply
stated—it asks whether the defendant knew what they were
doing at the time the crime was committed—certain of the
phrases used in the formulation of the rules have been subject to
much judicial (and academic) interpretation.

One can envisage the M’Naghten Rules as a series of hurdles
over which the defendant must jump in order to be excused
liability.

(i) Disease of the mind
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The defendant must, first, be suffering from a “disease of the
mind”. This phrase:

“initially seems to have attracted no judicial scrutiny … However, the
development of the automatism defence changed this. For suddenly
the courts were confronted by the fact that a successful defence based
on ‘unconscious involuntary action’ could result in an unqualified
acquittal. For obvious social defence reasons this fact began to worry
the courts and in order to restrict the availability of such acquittals the
judiciary began to develop a complex body of law built upon the
phrase ‘disease of the mind’.”578



The case of Kemp579 (where the defendant suffered from
arteriosclerosis which induced a state of unconsciousness during
which he attacked his wife with a hammer) makes it clear that
the condition of the brain is irrelevant. The test is not necessarily
whether there is some damage to that physical entity (although
the mental disease may have a physical origin) but, more widely,
whether the mental faculties of reason, understanding and
memory are impaired or absent. This approach has been affirmed
by the House of Lords.

R. V SULLIVAN [1984] A.C. 156
(HOUSE OF LORDS):
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The defendant was charged with inflicting grievous bodily harm,
contrary to the Offences Against the Person Act 1861 s.20, after he had
attacked Payne, his friend, during the postictal stage of an epileptic
seizure. The trial judge ruled that this amounted to insanity rather than
automatism; consequently, the defendant changed his plea to guilty to
the lesser offence of assault occasioning actual bodily harm. He then
appealed against conviction on the basis that he should have been
allowed to raise the issue of automatism.580

LORD DIPLOCK:

“The M’Naghten Rules have been used as a comprehensive definition
for this purpose by the courts for the last 140 years. Most importantly,
they were so used by this House in Bratty v Attorney-General for
Northern Ireland [1963] A.C. 386. That case was in some respects the
converse of the instant case. Bratty was charged with murdering a girl
by strangulation. He claimed to have been unconscious of what he was
doing at the time he strangled the girl and he sought to run as
alternative defences non-insane automatism and insanity. The only
evidential foundation that he laid for either of these pleas was medical
evidence that he might have been suffering from psychomotor epilepsy
which, if he were, would account for his having been unconscious of
what he was doing. No other pathological explanation of his actions
having been carried out in a state of automatism was supported by
evidence. The trial judge first put the defence of insanity to the jury.
The jury rejected it; they declined to bring in the special verdict.



Thereupon, the judge refused to put to the jury the alternative defence
of automatism. His refusal was upheld by the Court of Criminal Appeal
of Northern Ireland and subsequently by this House.

The question before this House was whether, the jury having rejected
the plea of insanity, there was any evidence on non-insane automatism
fit to be left to the jury. The ratio decidendi of its dismissal of the
appeal was that the jury having negatived the explanation that Bratty
might have been acting unconsciously in the course of an attack of
psychomotor epilepsy, there was no evidential foundation for the
suggestion that he was acting unconsciously from any other cause.

In the instant case, as in Bratty, the only evidential foundation that was
laid for any finding by the jury that Mr Sullivan was acting
unconsciously and involuntarily when he was kicking Mr Payne, was
that when he did so he was in the postictal stage of a seizure of
psychomotor epilepsy. The evidential foundation in the case of Bratty,
that he was suffering from psychomotor epilepsy at the time he did the
act with which he was charged, was very weak and was rejected by the
jury; the evidence in Mr Sullivan’s case, that he was so suffering when
he was kicking Mr Payne, was very strong and would almost inevitably
be accepted by a properly directed jury. It would be the duty of the
judge to direct the jury that if they did accept that evidence the law
required them to bring in a special verdict and none other. The
governing statutory provision is to be found in section 2 of the Trial of
Lunatics Act 1883. This says ‘the jury shall return a special verdict …’

My Lords, I can deal briefly with the various grounds on which it has
been submitted that the instant case can be distinguished from what
constituted the ratio decidendi in Bratty v Attorney-General for
Northern Ireland, and that it falls outside the ambit of the M’Naghten
Rules.

First, it is submitted the medical evidence in the instant case shows that
psychomotor epilepsy is not a disease of the mind, whereas in Bratty it
was accepted by all the doctors that it was. The only evidential basis
for this submission is that Dr Fenwick said that in medical terms to
constitute a ‘disease of the mind’ or ‘mental illness,’ which he
appeared to regard as interchangeable descriptions, a disorder of brain
functions (which undoubtedly occurs during a seizure in psychomotor
epilepsy) must be prolonged for a period of time usually more than a
day; while Dr Taylor would have it that the disorder must continue for



a minimum of a month to qualify for the description ‘a disease of the
mind’.

The nomenclature adopted by the medical profession may change from
time to time; Bratty was tried in 1961. But the meaning of the
expression ‘disease of the mind’ as the cause of ‘a defect of reason’
remains unchanged for the purposes of the application of the
M’Naghten Rules. I agree with what was said by Devlin J in R. v Kemp
that ‘mind’ in the M’Naghten Rules is used in the ordinary sense of the
mental faculties of reason, memory and understanding. If the effect of a
disease is to impair these faculties so severely as to have either of the
consequences referred to in the latter part of the rules, it matters not
whether the aetiology of the impairment is organic, as in epilepsy, or
functional, or whether the impairment itself is permanent or is transient
and intermittent, provided that it subsisted at the time of commission of
the act. The purpose of the legislation relating to the defence of
insanity, ever since its origin in 1800, has been to protect society
against recurrence of the dangerous conduct. The duration of a
temporary suspension of the mental faculties, of reason, memory and
understanding, particularly if, as in Mr Sullivan’s case, it is recurrent,
cannot on any rational ground be relevant to the application by the
courts of the M’Naghten Rules, though it may be relevant to the course
adopted by the Secretary of State, to whom the responsibility for how
the defendant is to be dealt with passes after the return of the special
verdict ‘not guilty by reason of insanity.’

To avoid misunderstanding I ought perhaps to add that in expressing
my agreement with what was said by Devlin J in Kemp, where the
disease that caused the temporary and intermittent impairment of the
mental faculties was arteriosclerosis, I do not regard that learned judge
as excluding the possibility of non-insane automatism (for which the
proper verdict would be a verdict of ‘not guilty’) in cases where
temporary impairment (not being self-induced by consuming drink or
drugs) results from some external physical factor such as a blow on the
head causing concussion or the administration of an anaesthetic for
therapeutic purposes … The instant case, however, does not in my
view afford an appropriate occasion for exploring possible causes of
non-insane automatism …

My Lords, it is natural to feel reluctant to attach the label of insanity to



a sufferer from psychomotor epilepsy of the kind to which Mr Sullivan
was subject, even though the expression in the context of a special
verdict of ‘not guilty by reason of insanity’ is a technical one which
includes a purely temporary and intermittent suspension of the mental
faculties of reason, memory and understanding resulting from the
occurrence of an epileptic fit. But the label is contained in the current
statute, it has appeared in this statute’s predecessors ever since 1800. It
does not lie within the power of the courts to alter it. Only Parliament
can do that. It has done so twice; it could do so once again.

Sympathise though I do with Mr Sullivan, I see no other course open to
your Lordships than to dismiss this appeal.”

Appeal dismissed

R. V BURGESS [1991] 2 W.L.R. 1206
(COURT OF APPEAL, CRIMINAL
DIVISION):
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The defendant attacked his friend, Miss Curtis, with a bottle and then a
video-recorder, finally putting a hand round her throat. The defendant
claimed that he was acting unconsciously in that he had been
sleepwalking and was thus entitled to be acquitted as a non-insane
automaton. The trial judge ruled that the jury had to decide whether the
defendant was acting consciously or whether he was not guilty by
reason of insanity. The jury returned the latter verdict against which the
defendant appealed.

LORD LANE CJ:

“Where the defence of automatism is raised by the defendant, two
questions fall to be decided by the judge before the defence can be left
to the jury. The first is whether a proper evidential foundation for the
defence of automatism has been laid. The second is whether the
evidence shows the case to be one of insane automatism, that is to say,
a case which falls within the M’Naghten Rules, or one of non-insane
automatism … There can be no doubt but that the appellant on the
basis of the jury’s verdict, was labouring under … such a defect of
reason as not to know what he was doing when he wounded Miss



Curtis. The question is whether that was from ‘disease of the mind’ …

The appellant plainly suffered from a defect of reason from some sort
of failure (for lack of a better term) of the mind causing him to act as
he did without conscious motivation. His mind was to some extent
controlling his actions which were purposive rather than the result of
muscular spasm, but without his being consciously aware of what he
was doing. Can it be said that that ‘failure’ was a disease of the mind
rather than a defect or failure of the mind not due to disease? That is
the distinction, by no means easy to draw, upon which this case
depends, as others have depended in the past.

One can perhaps narrow the field of enquiry still further by eliminating
what are sometimes called the ‘external factors’ such as concussion
caused by a blow on the head. There were no such factors here.
Whatever the cause may have been, it was an internal cause.

[His Lordship then cited the case of Sullivan]

What help does one derive from the authorities as to the meaning of
‘disease’ in this context? Lord Denning in Bratty v Attorney-General
for Northern Ireland [1963] A.C. 236 at 412 said:

… ‘It seems to me that any mental disorder which has manifested
itself in violence and is prone to recur is a disease of the mind. At
any rate it is the sort of disease for which a person should be
detained in hospital rather than be given an unqualified acquittal.’

It seems to us that if there is a danger of recurrence that may be an
added reason for categorising the condition as a disease of the mind.
On the other hand, the absence of the danger of recurrence is not a
reason for saying that it cannot be a disease of the mind. Subject to that
possible qualification, we respectfully adopt Lord Denning’s suggested
definition.

There have been several occasions when during the course of
judgments in the Court of Appeal and the House of Lords observatons
have been made, obiter, about the criminal responsibility of sleep-
walkers, where sleep-walking has been used as a self-evident
illustration of non-insane automatism. For example in the speech of
Lord Denning, from which we have already cited an extract, appears
this passage, at 409:



‘No act is punishable if it is done involuntarily: and an involuntary
act in this context—some people nowadays prefer to speak of it as
“automatism”—means an act which is done by the muscles without
any control by the mind, such as a spasm, a reflex action or a
convulsion; or an act done by a person who is not conscious of what
he is doing, such as an act done whilst suffering from concussion or
whilst sleep-walking. The point was well put by Stephen J in 1889:

“Can anyone doubt that a man who, though he might be perfectly
sane, committed what would otherwise be a crime in a state of
somnambulism, would be entitled to be acquitted? And why is this?
Simply because he would not know what he was doing.” ’…

We accept of course that sleep is a normal condition, but the evidence
in the instant case indicates that sleep-walking, and particularly
violence in sleep, is not normal … [I] n none of the other cases where
sleep walking has been mentioned, so far as we can discover, has the
court had the advantage of the sort of expert medical evidence which
was available to the judge here.

One turns then to examine the evidence upon which the judge had to
base his decision … Dr d’Orban in examination-in-chief said … [that]:

‘Burgess’s actions had occurred during the course of a sleep
disorder.’

He was asked, ‘Assuming this is a sleep associated automatism, is it an
internal or external factor?’ Answer: ‘In this particular case, I think that
one would have to see it as an internal factor’.

Then in cross-examination: question: ‘Would you go so far as to say
that it was liable to recur?’ Answer: ‘It is possible for it to recur, yes’.
Finally, in answer to a question from the judge, namely, ‘Is this a case
of automatism associated with a pathological condition or not?’
Answer: ‘I think the answer would have to be yes, because it is an
abnormality of the brain function, so it would be regarded as a
pathological condition’.

Dr Eames in cross-examination agreed with Dr d’Orban as to the
internal rather than the external factor. He accepted that there is a
liability to recurrence of sleep-walking. He could not go so far as to say
that there is no liability of recurrence of serious violence but he agreed
with the other medical witnesses that there is no recorded case of
violence of this sort recurring.



It seems to us that on this evidence the judge was right to conclude that
this was an abnormality or disorder, albeit transitory, due to an internal
factor, whether functional or organic, which had manifested itself in
criminality. It was a disorder or abnormality which might recur, though
the possibility of it recurring in the form of serious violence was
unlikely. Therefore since this was a legal problem to be answered on
legal principles, it seems to us that on those principles the answer was
as the judge found it to be.”

Appeal dismissed
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These two cases are highly significant. They bear witness to the
continued development of the distinction between internal and
external causes as a basis for determining whether a particular
condition is a “disease of the mind”. It has long been recognised
that psychomotor epilepsy is a disease of the mind but dicta, at
least, had placed sleepwalking into the category of non-insane
automatism. However, the medical evidence relied on in Burgess
—that sleepwalking is a “near cousin” of epilepsy—gave the
court little choice but to decide that sleepwalking should be
perceived as arising from some internal factor. The logic in
Burgess in this respect can be supported. Nevertheless, its
categorisation of sleepwalking as insane automatism has divided
the medico-legal community: not all experts agree that it is
caused by an internal factor. In Canada, for example, it is held to
be sane automatism: what causes the defendant’s suspension of
mental faculties is falling asleep (a perfectly normal
occurrence).581 Moreover, there have been instances in England
where defendants have been acquitted of offences on the basis
that they were sleepwalking at the time: for example, in Thomas,
“a decent man and devoted husband” who strangled his wife
during a nightmare in which he believed he was attacking an
intruder was acquitted after the prosecution withdrew the case.582

However, the problem with the (increasingly contested)
categorisation of sleepwalking is illustrative of a much more
fundamental problem. The distinction between internal and
external causes is fundamentally flawed. “It makes illogical,
hair-splitting distinctions inevitable.”583 We are forced to
conclude that epileptics (0.5% of the population) will be



regarded as insane if they commit offences during epileptic
fits.584 The same is true of some diabetics. Diabetics can
experience hyperglycaemic episodes (triggered by too much
blood sugar and caused by the diabetic condition itself) or
hypoglycaemic episodes (too little blood sugar, arising from the
combination of diabetes, insulin, food (or lack of it) and possibly
alcohol). In Quick and Paddison,585 the court distinguished these
two conditions holding that a transitory malfunctioning of the
mind caused by hypoglycaemia due to external factors (for
example, the taking of insulin) is non-insane automatism
entitling the defendant to an acquittal.586 On the other hand, in
Hennessy,587 it was held that hyperglycaemia gave rise to insane
automatism. In this case, the defendant was charged with taking
a conveyance and with driving while disqualified. His defence
was that at the relevant time he had failed to take his proper dose
of insulin due to stress, anxiety and depression and this caused
the ensuing state of hyperglycaemia. The Court of Appeal
accepted the Quick and Paddison distinction between hyper- and
hypoglycaemia and rejected the defence argument that stress,
anxiety and depression were factors that could count as external
for the purposes of non-insane automatism. The court added that
they constituted a state of mind that was prone to recur and
lacked the feature of novelty or accident traditionally associated
with non-insane automatism.

The result of these decisions is that we are left with a law under
which some diabetics will be able to secure a complete acquittal
while others will be regarded as insane. Such a position is
absurd. Moreover, the harshness of these categorisations is
hardly tempered by telling defendants (and their families), as
Lord Diplock does in Sullivan and Lord Lane echoes in Burgess,
that the label “insanity” is merely a technical one.
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The key to evaluating these cases depends upon whether the
concept “disease of the mind” requires anything more than a
finding that the cause is an internal one. In particular, we need to
know whether there is any requirement that the internal cause be
associated with violence. Lord Denning in Bratty stated that
“any mental disorder which has manifested itself in violence and
is prone to recur is a disease of the mind”.588 This was cited with



approval in Sullivan but in Burgess Lord Lane said that “the
absence of the danger of recurrence is not a reason for saying
that it cannot be a disease of the mind”. It was this that enabled
his Lordship to state that the defendant could be said to have a
disease of the mind despite the fact that the experts could point
to no reported incident of a sleep-walker being repeatedly
violent. This modification of Bratty flies in the face of Lord
Diplock’s statement in Sullivan that “the purpose of the
legislation relating to the defence of insanity, ever since its
origin, has been to protect society against dangerous conduct”.
However, this social defence argument could not withstand
rigorous scrutiny even before Burgess. For example, how can
one say that epileptics are more dangerous than diabetics having
a hypoglycaemic episode? Can mental disorders that do not
manifest themselves in violence, for example, kleptomania,
never be diseases of the mind? Nevertheless, despite such
weaknesses, the social defence argument did have a valuable
limiting function. As a result of Burgess, all that “disease of the
mind” seems to mean is any internal factor that has, on one
occasion at least, manifested itself in criminality.

This discussion demonstrates that the internal/external factor
distinction is unable to bear the weight of distinguishing insanity
from non-insane automatism. It highlights the failure of the
insanity test (and perhaps, any insanity test) to come to terms
with the issue of the responsibility of the individual defendant on
the one hand, and the protection of the public (and the defendant
himself) against harm on the other. We shall return to this
question later, once the remaining elements of the test of
insanity, and the proposals for reform thereof, have been
considered.

(ii) Defect of reason
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Assuming that the defendant is suffering from a disease of the
mind, the next hurdle to be overcome is that this disease of the
mind must induce a “defect of reason”. The reasoning ability of
the defendant must be affected; it is not enough that he or she
simply failed to use powers of reasoning which they had.589 This
aspect of the insanity test is classically illustrative of one of the



basic premises of responsibility in law: guilt cannot be adduced
in the absence of the capacity to reason.

(iii) Nature and quality of the act; knowledge of wrong
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Having passed over the initial hurdles, the defendant may be
brought within the ambit of the special verdict if either of two
further conditions are satisfied. First, the defendant must not
know “the nature and quality of his acts”. Kenny provides a
vivid example of this: “The madman who cuts a woman’s throat
under the idea that he is cutting a loaf of bread”590 does not know
the nature and quality of his acts. Alternatively, it must be
established that the defendant does not know that his actions are
“wrong”.591 The case of Windle592 decided that this means
knowledge that the acts are legally (and not merely morally)
wrong. It is often thought that this limb adds very little to the
insanity test, yet research has shown that it is this part of the test
that is most commonly used to secure a special verdict.593 For
example, in one case:

“A 22 year old male attempted to kill his parents because he believed
that they were to be tortured and that he must kill them in order that
they would die in a humane way. Two psychiatrists stated that while
he knew the nature and quality of the act of stabbing his parents, he
did not know that what he was doing was wrong … His mind was
plagued with delusional perceptions which confused his rational
thinking to the extent that the wrongness of his act would not have
been a consideration.”594

Research also shows that a broad-brush approach is taken to this
requirement. Little effort is made to distinguish between cases
where the defendant does not know that her actions are legally
wrong and those where there is a lack of knowledge that the
actions are morally wrong.595 “In so doing, it may be argued that
psychiatrists in many respects are adopting a common sense
approach and that the courts by accepting this interpretation are,
in reality, expanding the scope of the M’Naghten Rules”.596 In
Johnson,597 the Court of Appeal acknowledged that there had
been occasions when the courts had been prepared to take a



more flexible approach, and agreed that there was a persuasive
argument for extending the defence, but reaffirmed the law as
stated in Windle.598 In concluding, Latham LJ stated:

“This area, however, is a notorious area for debate and quite rightly so.
There is room for reconsideration of the rules and, in particular, rules
which have their genesis in the early years of the 19th century.”599

(iv) Role of medical evidence
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The courts have made it plain from M’Naghten onwards that
they regard all these questions as legal ones for their
determination. Medical evidence is, in theory, just that—
evidence from which decisions can be made. However, there can
be little doubt that a large part of the decision-making can rest
with the medical expert. Under the Criminal Procedure (Insanity
and Unfitness to Plead) Act 1991 s.1 no verdict of not guilty by
reason of insanity can be returned except on the written or oral
evidence of two or more registered medical practitioners (at least
one of whom has to be approved under the Mental Health Act
1983 s.12). The reasons advanced for the introduction of this
requirement are of interest. In some cases, insanity verdicts had
been returned without any medical evidence to support the
plea.600 Clearly, giving so little weight to the role of experts was
unsatisfactory.601 The position now, however, is that experts are
called upon to do too much if the issue is a legal one. Medical
experts may not be asked baldly: “Do you think this person is
insane?” (The word would be of no medical significance in any
event). But they may well be asked: “Do you think this
defendant has a disease of the mind?” This intermingling of
medical and legal concepts is fraught with danger and the
situation is not improved by the decision in Burgess where,
despite stating that the issues involved were legal ones,
considerable reliance was placed upon the expert’s statement
that the defendant’s condition was pathological. Further, not
only may medical experts fundamentally disagree amongst
themselves about a particular diagnosis but they may, if their
sympathies are engaged with their “patient”, distort the evidence
to fit the “manifest absurdity of the M’Naghten test”.602 One



possibility is that it was because neither the judiciary nor the
medical experts seemed wholly convinced about their role in the
adjudication process that s.1 was passed. It has been argued that
it is an “effort to ensure greater congruence between the
evidence necessary for a person to be found not guilty by reason
of insanity and that necessary for long-term detention under the
Mental Health Act 1983 on grounds of mental disorder”.603 If
this argument is correct then it would help to rebut a challenge
that the M’Naghten Rules contravene the European Convention
on Human Rights.604 It is by no means clear, however, that s.1
was meant to be anything more than a procedural change and the
Draft Criminal Code expressly rejects the assimilation of the two
concepts on the basis that the definition of mental disorder under
the Mental Health Act 1983 is too wide and was designed for
different purposes.605

As matters stand, even if medical experts and judges are clear in
their own minds about their respective roles, juries appear to
have little role to play in most cases. Research has revealed that 
in 86% of cases there was agreed expert evidence and the jury
was simply directed (with  both  prosecution and defence
agreement) to return a verdict of not guilty by reason of
insanity.606

(b) Criminal Procedure (Insanity and Unfitness to
Plead) Act 1991
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Before the 1991 Act, the result of a finding of “not guilty by
reason of insanity” was mandatory commitment to such hospital
as directed by the Home Secretary (commonly a special hospital
such as Broadmoor) without limitation of time. Not unnaturally,
defendants faced with this possibility, when their plea had
originally been not guilty (because of non-insane automatism),
often decided to change their pleas to guilty; indeed, Sullivan did
precisely this. Whilst research reveals that defendants did not
spend as long in hospital as they feared,607 this forced change of
plea was clearly unacceptable. Further, given the diversity of
cases brought within the concept of “disease of the mind” by the
development of the internal/external distinction, there was a
pressing need for this to be reflected in the methods of disposal



available to the court. It was profoundly unsatisfactory that
judges could not make an order that distinguished between the
treatment appropriate for an epileptic, a diabetic or a
schizophrenic.
The Criminal Procedure (Insanity and Unfitness to Plead) Act
1991 (as amended) enables the court to do this. Until 2004,
mandatory commitment followed a finding of insanity in cases
of murder. However, in all cases the court may now make a
hospital order (with or without restriction order), a supervision
order or an order for absolute discharge.608

It should be stressed that this section does nothing to alter the
M’Naghten Rules themselves.609 Indeed, it is possible that by
removing mandatory commitment reform may now be less likely
than ever, although both the insanity defence and unfitness to
plead are currently being considered by the Law Commission as
part of its programme of law reform. Despite their limited
nature, however, these reforms are welcome and it seems that the
judiciary have embraced the new flexibility610 and that, although
still very rare, an increase in the use of the insanity plea has
occurred.611

(c) Proposals for reform
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It is possible to support the M’Naghten Rules.

AMERICAN LAW INSTITUTE, MODEL
PENAL CODE TENT. DRAFT. NO.4
(1955), COMMENTS TO S.4.01, PP.156–
157:
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“The traditional M’Naghten rule resolves the problem solely in regard
to the capacity of the individual to know what he was doing and to
know that it was wrong. Absent these minimal elements of rationality,
condemnation and punishment are obviously both unjust and futile.
They are unjust because the individual could not, by hypothesis, have
employed reason to restrain the act; he did not and he could not know



the facts essential to bring reason into play. On the same ground, they
are futile. A madman who believes that he is squeezing lemons when
he chokes his wife or thinks that homicide is the command of God is
plainly beyond reach of the restraining influence of law; he needs
restraint but condemnation is entirely meaningless and ineffective.
Thus the attacks on the M’Naghten rule as an inept definition of
insanity or as an arbitrary definition in terms of special symptoms are
entirely misconceived. The rationale of the position is that these are
cases in which reason cannot operate and in which it is totally
impossible for individuals to be deterred. Moreover, the category
defined by the rule is so extreme that to the ordinary man the
exculpation of the person it encompasses bespeaks no weakness in the
law.”612

However, more commonly, the M’Naghten Rules have been
subjected to intense criticism.

REPORT OF THE COMMITTEE ON
MENTALLY ABNORMAL OFFENDERS
(BUTLER COMMITTEE) (CMND.6244,
1975), PP.217–219:
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“18.5 Almost throughout their existence the M’Naghten Rules have
been criticised, generally as being based on too limited a concept of the
nature of mental disorder. The Royal Commission on Capital
Punishment in 1953 noted that the interpretation of the rules by the
courts had been broadened and stretched to make them fit particular
cases, to the point where ‘the gap between the natural meaning of the
law and the sense in which it is commonly applied has for so long been
so wide, it is impossible to escape the conclusion that an amendment of
the law, to bring it into closer conformity with the current practice, is
long overdue.’ The Royal Commission pointed out that many offenders
who know what they are doing and that it is wrong are nevertheless
undoubtedly insane and should not be held responsible for their
actions. Another serious difficulty lies in the outmoded language of the
rules which gives rise to problems of interpretation. It is unclear, for
example, whether the reference to the knowledge of the accused of the



nature and quality of his act should be taken to cover the whole mental
element in crime or some narrower concept. Similarly the nineteenth
century term ‘disease of the mind’ raises the question whether the rules
are intended to cover severe subnormality, neurosis or psychopathy.

18.6 But the main defect of the M’Naghten test is that it was based on
the now obsolete belief in the pre-eminent role of reason in controlling
social behaviour. It therefore requires evidence of the cognitive
capacity, in particular the knowledge and understanding of the
defendant at the time of the act or omission charged. Contemporary
psychiatry and psychology emphasise that man’s social behaviour is
determined more by how he has learned to behave than by what he
knows or understands. For many years a number of mental disorders
differing in their clinical characteristics have been recognised and
distinguished from one another. In some disorders the patient’s beliefs
are so bizarre or his change of mood is so profound and inexplicable,
or he is so changed in manner and conduct, that his condition can only
be described as alien, or mad. In such cases it is accepted opinion in
civilised countries that he should not be held responsible for his
actions.

18.7 Strictly interpreted the M’Naghten Rules would provide that
mentally disordered defendant with very limited protection. Just as a
person must generally be very mad indeed not to know what he is
doing (the nature and quality of his act) when he is killing a man or
setting fire to a building, so he must be very mad not to know that these
acts attract the unfavourable notice of the police (his knowledge of
wrong). For example, if a psychotic patient kills a person whom he
believes to be putting thoughts into his mind, or kills him and gives as
a reason that the victim is spying on him, or simply kills him because
he has an overpowering urge to do so, the M’Naghten Rules, strictly
interpreted, will not give him a defence if he admits that he knew that
he was killing a man and that murder was a crime.

18.8 The M’Naghten Rules are in part linked with the mens rea
doctrine, in recognising that evidence of disease of the mind may have
the effect of negativing a mental element of the crime. The ‘knowledge
of wrong’ test is not an application of the ordinary rules of mens rea,
however. ‘Wrong’ has been held to mean ‘legally wrong’ and a sane
defendant cannot set up a defence of ignorance of the criminal law.
Knowledge of the law is hardly an appropriate test on which to base
ascription of responsibility to the mentally disordered. It is a very



narrow ground of exemption since even persons who are grossly
disturbed generally know that murder and arson instances, are crimes.
It might seem at first sight more attractive to have regard to the
defendant’s appreciation of what is morally wrong, but the problems in
a test to the mentally disordered would be very great. ‘Knowledge of
wrong,’ as included in M’Naghten, is not therefore a satisfactory test of
criminal responsibility.”
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In addition to these criticisms, there is a further problem with the
M’Naghten Rules. There is still a possibility that they could be
found to be incompatible with the European Convention on
Human Rights art.5. This provision protects the right of
individuals to “liberty and security of person” and deprivation of
this right has to be “in accordance with a procedure prescribed
by law”. Further, “persons of unsound mind” can only be
detained where proper account of objective medical expertise
has been taken. This has been interpreted to mean that there must
be a strong relationship between legal and medical criteria used
to assess those who are insane.613 Because of these concerns the
forms of disposal following a finding of not guilty by reason of
insanity (or a finding of unfitness) were changed, as we have
seen, in 2004. However, while in this respect the law is now
compatible with art.5, it is not entirely safe from further
challenge. Whilst s.1 states that the evidence of two doctors is
needed before a finding of not guilty by reason of insanity can be
made, the weight to be given to this evidence remains
unspecified. Certainly, it is not binding because, as we have
seen, the test of insanity is regarded as a legal one. The result
may be that M’Naghten contravenes the Convention.614

Further reform has been proposed. The Butler Committee on
Mentally Abnormal Offenders615 reported in 1975 that major
reform was necessary but this Report has been ignored by
successive governments. The Law Commission has also
recommended reform616 and is currently re-examining the law.
Rightly, given the inter-relationship of automatism and insanity,
reform of both is being considered. Responses to the Law
Commission’s Scoping Paper617 reveal that while criticisms of
the law are regarded as justified, both legal and medical



practitioners work around the problems and that reform to the
fitness to plead test is more urgent.618 The Law Commission thus
prioritised that work but, nonetheless, regards reform of the law
on automatism and insanity as necessary as it is “outmoded,
inappropriate and complicated”.619 Its provisional proposals
would constitute a radical change.620 The verdict of not guilty by
reason of insanity would be replaced by one of “not criminally
responsible by reason of a recognised medical condition”, or
RMC (reflecting the view, noted earlier, that the true rationale of
the defence is a lack of capacity). The phrase “recognised
medical condition” is deliberately wide so as to encompass
physical as well as mental conditions.621 A number of
implications flow from this: for example, the stigmatising label
“insanity” would become even more inappropriate than under
the existing law and would be jettisoned. The concept would
encompass a wide range of conditions, which might now lead to
a finding of automatism; thus, the boundary between the two
defences would shift. However, in addition to establishing that
the defendant was suffering from a recognised medical
condition, it would also be necessary to establish that:

“the defendant wholly lacked the capacity

(i) rationally to form a judgment about the relevant conduct
or circumstances;

(ii) to understand the wrongfulness of what he or she is
charged with having done622; or

(iii) to control his or her physical acts in relation to the
relevant conduct or circumstances.”623
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There is much to commend in the discussion paper, including the
proposal that the defence would apply in the magistrates’ court
as well as the Crown Court and that the defendant  would  bear
only an “elevated evidential burden” rather than have to prove
the defence, but there are also justifiable concerns about the
proposed defences. As Ashworth has commented:

“How often the new defences would be used is unclear, since the



RMC defence will require two expert reports and if successful, may
lead to a medical disposal. As now, some defendants may prefer to
take their chances with ordinary sentencing powers. Both new
defences are narrowly drawn, requiring a total lack of capacity or
control, and that may ensure that few cases end in a special verdict or
an acquittal on grounds of automatism.”624

In contrast to England where, despite the compelling case for
reform, proposals have thus far been ignored by government,
other countries have already acted. Scotland, for example,
reformed its law in 2010625 while the US has witnessed a
remarkable series of reforms.626 Initially, based upon the formula
of the Model Penal Code,627 the insanity laws were widened to
include those who could not control their actions (sometimes
referred to as irresistible impulse).628 The inclusion of this
volitional limb in the test was never without its critics: some
believed that the test was too broad and others argued that it was
simply not possible to identify those who could not control their
actions. These doubts, particularly as voiced by the anti-crime,
pro-victim lobby, were fuelled by the highly controversial
acquittal of John Hinckley on the ground of insanity, after he had
attempted to murder President Reagan.629 The insanity defence
was thought to have been misused with expensive defence
lawyers hoodwinking juries into false acquittals. It was also said
that dangerous persons were being given early release from
psychiatric detention after having been “cured”, only to commit
further serious crimes.630

In fact, evidence fails to support either of these criticisms of the
operation of the defence.631 In reality, just as in this country, the
insanity defence in the US is very rarely used and even more
rarely successful.632 However, the combination of myth and valid
criticism led to rapid and widespread reform. In some states,
reform has done nothing more than change the description of the
verdict to “not responsible by reason of insanity” on the basis
that public reaction to the Hinckley verdict was based upon a
misunderstanding.633 Many states shifted the burden of proof
from the prosecution to the defence to prove that the defendant
was insane. The fact that in the District of Columbia, unlike in
England, the prosecution had to prove that Hinckley was sane



was thought to be one of the main reasons he was acquitted.634

Sometimes, in addition to this change, the standard of proof has
also been raised.635 Other states have abandoned the “capacity to
conform” test in a remarkable return to a modernised version of
the M’Naghten Rules.636 Other states have introduced new
verdicts of “guilty but mentally ill” as alternatives to the existing
verdict.637 However, as we shall see in the next section, four
states have rejected the insanity defence altogether.

(d) Should the insanity defence be retained?
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There are critics who would still be profoundly dissatisfied even
if reforms of the type indicated above were to take place. It is
their belief that the insanity defence ought to be completely
abolished. Most, although not all, of these attacks have taken
place in the US and the reasoning behind them embraces
arguments of principle about the concept of responsibility as
well as concerns about mistaken assessments of the danger to
which the public are exposed by abuse of the insanity defence.

(1) Procedural criticisms
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There are very real problems of procedure in this area: expert
evidence often conflicts, trials may be long, the difficulty of
sifting through the evidence to assess accountability is immense,
but, as Fletcher points out:

“it is curious to argue from these problems to the conclusion that the
defence ought to be abolished. Would anyone wish to abolish the
defence of duress because it might be difficult to establish whether the
accused was fairly capable of resisting pressure exerted against
him?”638

(2) Therapeutic Criticisms

A. W. B. SIMPSON, “THE BUTLER
COMMITTEE’S REPORT: THE LEGAL



ASPECTS” (1976) 16 BRIT. J.
CRIMINOL. 175, 176:
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“If one takes the central recommendation of the Butler Committee on
the disposal of mentally disordered ‘offenders’—‘the guiding principle
in disposal of mentally disordered offenders by the courts is that they
should be sent wherever they can best be given the treatment they
need: generally treatment by the health services is appropriate’—one
cannot but be struck by the incongruity of involving criminal courts in
the matter at all. What are red judges doing performing functions
which, in the case of measles or mumps, we assign to general
practitioners and supporting medical staff? It is as if a doctor, lighting
on a case where a patient contracted a chill whilst stealing, took to
prescribing aspirins and six months in the local prison.

This fundamental incongruity makes it extremely difficult, and perhaps
impossible, to produce a set of recommendations designed to adapt a
penal system to a task utterly out of character with the nature of such a
system.”

(3) Criminal Law v Mental Health Powers
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Commentators have increasingly voiced doubts about the uneasy
mixture of the criminal law and its objectives with the power of
courts under mental health legislation to confine dangerous
people to hospitals. Some critics of the insanity defence have
argued that discussion of mental disorder should be limited to
the issue of mens rea. If the mental condition of the defendant
negated the mens rea required for the offence, then no further
criminal questions could arise—the defendant would be entitled
to an acquittal. There would, however, remain the separate issue
of civil commitment.

J. GOLDSTEIN AND J. KATZ,
“ABOLISH THE ‘INSANITY
DEFENSE’—WHY NOT?” (1963) 72



YALE L.J. 853, 854–855, 862–864, 865:
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“In our efforts to understand the suggested relationship between
‘insanity’ and ‘mens rea’ there emerges a purpose for the ‘insanity
defense’ which, though there to be seen, has remained of extremely
low visibility. That purpose seems to be obscured because thinking
about such a relationship has generally been blocked by unquestioning
and disarming references to our collective conscience and our religious
and moral traditons. Assuming the existence of the suggested
relationship between ‘insanity’ and ‘mens rea,’ the defence is not to
absolve of criminal responsibility ‘sick’ persons who would otherwise
be subject to criminal sanction. Rather, its real function is to authorize
the state to hold those ‘who must be found not to possess the guilty
mind mens rea,’ even though the criminal law demands that no person
be held criminally responsible if doubt is cast on any material element
of the offense charged …

What this discussion indicates, then, is that the insanity defense is not
designed, as is the defence of self-defense, to define an exception to
criminal liability, but rather to define for sanction and exception from
among those who would be free of liability. It is as if the insanity
defense were prompted by an affirmative answer to the silently posed
question: ‘Does mens rea or any essential element of an offense
exclude from liability a group of persons whom the community wishes
to restrain?’ If the suggested relationship between mens rea and
‘insanity’ means that ‘insanity’ precludes proof beyond doubt of mens
rea then the ‘defense’ is designed to authorize the holding of persons
who have committed no crime. So conceived, the problem really facing
the criminal process has been how to obtain authority to sanction the
‘insane’ who would be excluded from liability by an overall
application of the general principles of the criminal law.

Furthermore, even if the relationship between insanity and ‘mens rea’
is rejected, this same purpose re-emerges when we try to understand
why the consequence of this defense, unlike other defenses, is restraint,
not release.”

NORVAL MORRIS, MADNESS AND THE



CRIMINAL LAW (1982), PP.31–32, 61–
64:
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“It is the overarching theme of this book that injustice and inefficiency
invariably flow from any blending of the criminal-law and mental
health powers of the state. Each is sufficient unto itself to achieve a just
balance between freedom and authority; each has its own interested
constituency; when they are mixed together, only the likelihood of
injustice is added …

My belief is that practice and scholarship have been led astray by the
following ambivalent and corruptive reaction: though he has done a
criminal act, being mentally abnormal he is less guilty in moral terms;
St. Peter may indeed hold him morally faultless or at least less
blameworthy and so should we; but also he is different from the rest of
us, strange and probably more dangerous, and therefore, since he has
committed a crime, we had better for his sake and ours separate him
from the community or prolong his separation, for his treatment and
our protection. We are at the same time more forgiving and more
fearful, less punitive and more self-protective; we wish to have it both
ways …

[From this position Morris goes on to attack the notion that we seek to
identify the truly responsible by means of an insanity defence]. [The
central issue is] the question of fairness, the sense that it is unjust and
unfair to stigmatze the mentally ill as criminals and to punish them for
their crimes. The criminal law exists to deter and to punish those who
would or who would choose to do wrong. If they cannot exercise
choice, they cannot be deterred and it is a moral outrage to punish
them. The argument sounds powerful but its premise is weak.

Choice is neither present nor absent in the typical case where the
insanity defense is currently pleaded; what is at issue is the degree of
freedom of choice on a contnuum from the hypothetically entirely
rational to the hypothetically pathologically determined—in states of
consciousness neither polar condition exists.

The moral issue sinks into the sands of reality. Certainly it is true that
in a situation of total absence of choice it is outrageous to inflict
punishment; but the frequency of such situations to the problems of



criminal responsibility becomes an issue of fact in which traditon and
clinical knowledge and practice are in conflict … I think that much of
the discussion of the defense of insanity is the discussion of a myth
rather than of a reality. It is no minor debating point that in fact we lack
a defense of insanity as an operating tool of the criminal law other than
in relation to a very few particularly heinous and heavily punished
offenses. There is not an operating defense of insanity in relation to
burglary or theft, or the broad sweep of index crimes generally; the
plea of not guilty on the ground of insanity is rarely to be heard in city
courts of first instance which handle the grist of the mill of the criminal
law—though a great deal of pathology is to be seen in the parade of
accused and convicted persons before these courts. As a practical
matter we reserve this defense for a few sensational cases where it may
be in the interest of the accused either to escape the possibility of
capital punishment (though in cases where serious mental illness is
present, the risk of execution is slight) or where the likely punishment
is of a sufficient severity to make the indeterminate commitment of the
accused a preferable alternative to a criminal conviction. Operationally
the defense of insanity is a tribute, it seems to me, to our hypocrisy
rather than to our morality.

To be less aggressive about the matter … the special defense of
insanity may properly be indicted as producing a morally
unsatisfactory classification on the continuum between guilt and
innocence. It applies in practice to only a few mentally ill criminals,
thus omitting many others with guilt-reducing relationships between
their mental illness and their crimes; it excludes other powerful
pressures on human behaviour, thus giving excessive weight to the
psychological over the social. It is a false classification in the sense that
if a team of the world’s most sensitve and trained psychiatrists and
moralists were to select from all those found guilty of felonies and
those found not guilty by reason of insanity any given number who
should not be stigmatzed as criminals, very few of those found not
guilty by reason of insanity would be selected.”
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Morris concludes that the mentally disordered are entitled to be
held responsible for their actions, but that their condition may be
relevant in sentencing and might result in mitigation on grounds
of less moral blameworthiness, or aggravation because of



constituting a danger to the public.

(4) Denial of Responsibility:

BARONESS WOOTTON, CRIME AND
THE CRIMINAL LAW, 2ND EDN (1981),
PP.90–91:
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“At a more fundamental level, acceptance of mental disorder as
diminishing or eliminating criminal responsibility demands an ability
to get inside someone else’s mind so completely as to be certain
whether he has acted wilfully or knowingly, and also to experience the
strength of the temptations to which he is exposed. This, I submit, is
beyond the competence of even the most highly qualified expert.
Psychiatrists may uncover factors in patients’ backgrounds (often in
terms of childhood experience) by which they profess to ‘explain’ why
one individual has an urge to strangle young girls and another to rape
elderly women: but these ‘explanations’ are merely predictive of the
likelihood of such behaviour occurring …

I submit, therefore, that the present law, under which offenders must be
classified as either mentally disordered or criminally responsible for
their actions not only produces anomalies but atempts the impossible
… In the end it would seem that for practical purposes we are brought
to the paradoxical conclusion that, if a person’s crimes are by ordinary
standards only moderately objectonable, he should be regarded as
wicked and liable to appropriate punishment, but if his wickedness
goes beyond a certain point (when we cannot comprehend how anyone
could commit such a crime) it ceases to be wickedness at all and
becomes a medical condition.”
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At least some of Baroness Wootton’s arguments would be
supported by those who have secured wide-ranging reform of the
insanity laws in the US following the acquittal of John
Hinckley.639 Indeed, some states have become so disenchanted
with the insanity defence that, rather than amend it, they have
completely abolished it.640 Where this reform has taken place,



the trend has been to restrict the role of insanity to one of
determining whether the defendant lacked the necessary mental
state for the definition of the crime. If for this reason, the
defendant cannot be convicted of an offence, then automatic
civil commitment follows.

2–305

The effect of this is, of course, to make mens rea even more
important and this aspect of reform of the insanity defence
would have found no favour at all with Baroness Wootton. Her
view (explored in Ch.2), was that the entire assessment of
responsibility was a futile one and that questions relating to the
mental state of the defendant ought to be reserved for the
postconviction, sentencing stage.

In complete contrast to Baroness Wootton, are the views of
Szasz, a psychologist who embraces so whole-heartedly the
concept of responsibility that he feels everyone ought to be
regarded as sane and accountable for their actions.

T.S. SZASZ, “THE MYTH OF MENTAL
ILLNESS” (1960) 15 AMERICAN
PSYCHOLOGIST 113, 115–118:
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“[A] currently prevalent claim [is that] … mental illness is just as ‘real’
and ‘objective’ as bodily illness … This is a confusing claim since it is
never known exactly what is meant by such words as ‘real’ and
‘objective.’ I suspect, however, that what is intended by the proponents
of this view is to create the idea in the popular mind that mental illness
is some sort of disease entity, like an infection or a malignancy. If this
were true, one could catch or get a ‘mental illness,’ one might have or
harbour it, one might transmit it to others, and finally one could get rid
of it. In my opinion there is not a shred of evidence to support this
view. To the contrary, all the evidence is the other way and supports
the view that what people now call mental illnesses are for the most
part communications expressing unacceptable ideas, often framed,
moreover in an unusual idiom . . .

[T]he diversity of human values and the methods by means of which



they may be realized is so vast … that they cannot fail but lead to
conflicts in human relations. Indeed, to say that human relations at all
levels from mother to child, through husband and wife, to naton and
naton—are fraught with stress, strain and disharmony is, once again,
making the obvious explicit … I submit that the idea of mental illness
is now being put to work to obscure certain difficulties which at
present may be inherent—not that they need be unmodifiable—in the
social intercourse of persons. If this is true, the concept functions as a
disguise; for instead of calling attention to conflicting human needs,
aspirations and values, the notion of mental illness provides an amoral
and impersonal ‘thing’ (an illness) as an explanation for problems in
living. We may recall in this connection that not so long ago it was
devils and witches who were held responsible for men’s problems in
social living. The belief in mental illness, as -something other than
man’s trouble in getting along with his fellow man, is the proper heir to
the belief in demonology and witchcraft. Mental illness exists or is
‘real’ in exactly the same sense in which witches existed or were ‘real’.

… The myth of mental illness encourages us, moreover, to believe in
its logical corollary: that social intercourse would be harmonious,
satisfying and the secure basis of a good life were it not for the
disrupting influences of mental illness. The potentiality for universal
human happiness, in this form at least, seems to me but another
example of the I-wish-it-were-true type of fantasy. I do believe that
human happiness or well-being on a hitherto unimaginably large scale,
and not for a select few, is possible. This goal could be achieved,
however, only at the cost of many men, and not just a few being
willing and able to tackle their personal, social and ethical conflicts.
This means having the courage and integrity to forgo waging battles on
false fronts, finding solutions for substitute problems—for instance,
fighting the batle of stomach acid and chronic fatgue instead of facing
up to a marital conflict …

My argument [is] … limited to the proposition that mental illness is a
myth, whose function it is to disguise and thus render more palatable
the bitter pill of moral conflicts in human relations.”

One final insight might be considered.

D. L. ROSENHAN, “ON BEING SANE IN
INSANE PLACES” (1973) 179 SCIENCE



250, 250–258:
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“If sanity and insanity exist, how shall we know them?

The question is neither capricious nor itself insane. However much we
may be personally convinced that we can tell the normal from the
abnormal, the evidence is simply not compelling. It is commonplace,
for example, to read about murder trials wherein eminent psychiatrists
for the defense are contradicted by equally eminent psychiatrists for the
prosecution on the matter of the defendant’s sanity. More generally,
there are a great deal of conflicting data on the reliability, utlity and
meaning of such terms as ‘sanity,’ ‘insanity,’ ‘mental illness’ and
‘schizophrenia’ … what is viewed as normal in one culture may be
seen as quite aberrant in another. Thus, notions of normality and
abnormality may not be quite so accurate as people believe they are …
[this] in no way questions the fact that some behaviours are deviant or
odd.

[Rosenhan then goes on to describe the nature of the research he had
undertaken; 8 sane people gained secret admission to 12 different
hospitals, all complained that they had heard voices, saying in
particular, ‘thud,’ ‘hollow and empty.’ In all other respects (save their
name and if necessary their profession) the pseudo-patients told the
truth about their feelings, their background, and their present lives. The
aim of the research was to ascertain whether and how the sane people
would be detected. If they were, it would be some support at least for
the view that sanity and insanity are distinct enough to be recognised
wherever they occur. All the pseudo-patients were admitted to hospital,
whereupon they ceased simulatng any symptoms of abnormality but
behaved as they ‘normally’ behaved.] Despite their public ‘show’ of
sanity, the pseudo-patients were never detected. Admitted, except in
one case, with a diagnosis of schizophrenia each was discharged after
hospitalisation of between 7 to 52 days, with a diagnosis of
schizophrenia ‘in remission.’ The label ‘in remission’ should in no way
be dismissed as a mere formality, for at no time during any
hospitalisation had any question been raised about any pseudo-patients’
simulaton. Nor are there any indications in hospital records that the
pseudo-patients status was suspect. Rather, the evidence was strong
that once labelled schizophrenic, the pseudopatient was stuck with that



label. If the pseudo-patient was to be discharged, he must naturally be
‘in remission’; but he was not sane, nor in the institutions’ view, had he
ever been sane …

The facts of the matter are that we have known for a long time that
diagnoses are often not useful or reliable, but we have nevertheless
continued to use them. We now know that we cannot distinguish
insanity from sanity.”
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How are we to respond to arguments such as these? Do they
constitute a persuasive case for abolition that “trumps” the
arguments addressed in the introductory discussion of this
defence? Fletcher, for example, remains unconvinced.

GEORGE P. FLETCHER, RETHINKING
CRIMINAL LAW (1978), P.846:
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“The criminal law expresses respect for the autonomy of the sane as
much as it shows compassion for the insane. The line between the two
may shift over time. Our theories of sanity may change. But the line
remains. If the criminal law is to be an institution expressing respect as
well as compassion, its institutions must be able both to punish the
guilty and excuse the weak. These two sentments depend on each
other. Compassion is possible only so far as punishment is the norm.
Punishing wrongdoing is possible only so far as we have a concept of
accountability for wrongdoing. Respect for autonomy and compassion
for the weak are too important to our culture to be easily shaken by the
skeptcs.”

C. AUTOMATISM

1. Introduction
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In the two preceding sections we have seen that non-insane
automatism (commonly termed simply “automatism”) entitles a



defendant to a complete acquittal and that, fearful of allowing
too many such acquittals, the law has rigorously circumscribed
the parameters of the defence of automatism. This has been
achieved, in particular, by insisting that the defendant be
blameless in causing the state of automatism and by adopting a
broad definition of “disease of the mind” to ensure that in many
cases, where there is the slightest risk of repetition of the
conduct, the defendant is adjudged insane giving the courts
power to make orders in relation to that person.

There have been two main consequences of this restrictive
approach. First, the number of situations in which automatism
can be successfully pleaded are few and far between. Apart from
hypoglycaemia and the (possibly anomalous) decisions
involving sleep-walking, already discussed, it would appear that
it is only in cases involving isolated incidents of an external
cause prompting the involuntary behaviour that the defence will
be available. Examples would include physical compulsion (for
example, being pushed over so as to injure another) and reflex
actions of external origin (for example, reflexive movements
while being attacked by a swarm of bees641). More problematic is
involuntary action caused by a blow. Clearly, a physical blow
which causes concussion will qualify here. But, in some cases,
there might be a less immediate connection between the “blow”
and the automatic behaviour. In T,642 the defendant, on a charge
of robbery and assault causing actual bodily harm, claimed that
she had been raped three days previously and that this caused her
to suffer from post-traumatic stress disorder with the result that
she was in a state of psychogenic fugue rendering her actions
automatic. At her trial, it was ruled that she was entitled to have
this defence put to the jury as one of non-insane automatism.643

It is, however, doubtful whether the law would extend this to
purely non-physical psychological “blows” such as receiving a
shock or distressing news. In such a situation, it has been held
that the ensuing behaviour has its source in the internal
psychological or emotional condition of the defendant thus
rendering the case one of insanity.644 Such distinctions are,
however, difficult to sustain. It is unrealistic to conclude that the
post-traumatic stress disorder in T was purely the product of the
physical impact of the rape; presumably it was the psychological
shock thereof that produced this state. Yet given the law’s



reluctance to expand the category of automatism, it seems
unlikely that the approach adopted in T would be approved if
directly tested in the appellate courts.645

Another problematic cause of “involuntary” behaviour is
hypnotism. There are dicta in Quick646 to the effect that this
could give rise to automatism. On the other hand, it seems
unlikely that the courts would go so far as to hold that
“brainwashing” can lead to automatic behaviour. Such a holding
would be dangerously close to concluding that a person’s
unfortunate upbringing should exempt him from criminal
liability.

The second consequence of the courts’ restrictive interpretation
of automatism and expansive interpretation of insanity has been
to force many defendants to plead guilty. The defendants in both
Sullivan and Hennessy, discussed earlier, changed their pleas to
guilty as soon as it was ruled that their defence was, in reality,
one of insanity. These cases were both decided before the
Criminal Procedure (Insanity and Unfitness to Plead) Act 1991,
at which time all defendants found not guilty by reason of
insanity faced mandatory indefinite commitment. The reforms
effected in the 1991 Act have produced a slow increase in the
use of the plea; thus it would appear that the fear which induced
defendants to change their plea is dissipating as the courts show
their willingness to use the more flexible powers given to them
under the 1991 Act.647 Given that mandatory commitment is no
longer the only disposal available in murder cases, it may be
that, rather than pleading diminished responsibility as defendants
have done in the past, a corresponding increase in the plea of
automatism has occurred. However, no data is collected which
enables this possibility to be confirmed.648
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There is a great deal of dissatisfaction with the present response
of the law to the problem of automatism. Along with proposals
to modify the insanity defence, reforms have been suggested to
the law of non-insane automatism.649 As noted in the discussion
of insanity, the Law Commission has made provisional
recommendations for reform of the law to both insanity and
automatism. Automatism would only be a defence, as now, if



there was no prior fault,650 and:

“if the jury or magistrates find that the accused raises evidence that at
the time of the alleged offence he or she wholly lacked the capacity to
control his or her conduct and the loss of capacity was not the result of
a recognised medical condition … he or she shall be acquitted unless
the prosecution disprove this to the criminal standard.”651

While this would not lead to a different outcome for an epileptic
who commits offences during a seizure (because under the
current law the condition is regarded as internally caused and
thus raising the plea of insanity) it would do so for a diabetic
who, to use an example given by the Law Commission, causes
death by dangerous driving during a hypoglycaemic episode
where there was no warning of the onset of the episode.652

Without prior fault and with a complete absence of control, such
a defendant would currently secure an acquittal. Under the
proposed reform, the result would be the new special verdict of
“not criminally responsible by reason of a recognised medical
condition”. While the removal of the hair-splitting
internal/external distinction is wholly to be commended, there
must be doubt as to whether defendants will wish to risk a
special verdict – even one which does not have the negative
connotations associated with the label “insanity”.

Finally, we need to examine whether this whole approach is
sound. Should automatism provide a complete defence?

The result may be open to doubt at two levels.

2. Psychiatry’s view of the automaton’s
true state of mind

R.W. WHITE, THE ABNORMAL
PERSONALITY (1948), PP.203–205,
288:

4–294

“A colour-sergeant was carrying a message, riding his motorcycle



through a dangerous section of the front. All at once it was several
hours later and he was pushing his motorcycle along the streets of a
coastal town nearly a hundred miles away. In utter bewilderment he
gave himself up to the military police, but he could tell absolutely
nothing of his long trip. The amnesia was ultimately broken by the use
of hypnosis. The man then remembered that he was thrown down by a
shell explosion, that he picked up himself and his machine, that he
started straight for the coastal town, that he studied signs and asked for
directions in order to reach this destination.

It is clear, in this case, that the amnesia entailed no loss of competence.
The patient’s actions were purposive, rational, and intelligent. The
amnesia rested only on his sense of personal identity. The conflict was
between fear, suddenly intensified by his narrow escape and duty to
complete the dangerous mission. The forgetting of personal identity
made it possible to give way to his impulse toward flight, now
irresistible, without exposing himself to the almost equally unbearable
anxiety associated with being a coward, failing his mission, and
undergoing arrest as a deserter. When he achieved physical safety the
two sides of the conflict resumed their normal proportions and his
sense of personal identity suddenly returned …

Hypnotism makes a very strong appeal to a man’s delight in the
marvellous and his desire for omnipotence. So strong is this appeal that
many people would rather not be told that hypnotic phenomena are
measurable and that they can be explained by straightforward
psychological principles. It is more fun to believe that every vestige of
the response to pain can be wiped out, or that suggested blindness
produces the equivalent of real blindness, than to regard these as
limited, measurable changes in the usual organisation of behaviour. As
a result of this secret joy in magic and omnipotence, there has tended to
be a large and important constant error in all thinking about the nature
of hypnotism. This error is the belief that the hypnotist, rather than the
subject produces the phenomena … We should always bear in mind
that the subject is still a person, even though he is participating in an
unusual experiment and entering an unusual state. He has not become a
fool, and it is he who produces the hypnotic behaviour.

… [There have been] various experimental investigations in which
hypnotized persons were given suggestions to perform criminal acts.
These experiments laboured under one great disadvantage. As it was
not known whether the subjects would carry out the suggestions, the



‘criminal acts’ had to be arranged so that a really dangerous outcome
was impossible. Rubber daggers and wooden pistols were used, the
subjects being assured that they were real weapons. The outcome of all
these earlier experiments can be condensed in a single illustration,
amusingly described by Janet:

‘A number of persons of importance, magistrates and professors, had
assembled in the main hall of the Salpetriere museum to witness a
great seance of criminal suggestions. Witt, the principal subject,
thrown into the somnambulist state, had under the influence of
suggestion displayed the most saguinary instincts. At a word or sign,
she had stabbed, shot and poisoned; the room was littered with
corpses. The notables had withdrawn, greatly impressed, leaving
only a few students with the subject, who was still in the
somnambulist state. The students, having a fancy to bring the seance
to a close by a less bloodcurdling experiment, made a very simple
suggestion to Witt. They told her that she was now quite alone in the
hall. She was to strip and take a bath. Witt, who had murdered all the
magistrates without turning a hair was seized with shame at the
thought of undressing. Rather than accede to the suggestion, she had
a violent fit of hysteria.’ (P. Janet, Psychological Healing (1925),
Vol.1 p.184)

This example exposes the fallacy that has ruined so much experimental
work with hypnotism: the notion that the subject is a helpless fool who
has no idea that he is being deceived. It points unmistakably to the
conclusion that hypnotized persons will not carry out suggested acts
which are repugnant to them—not when they think the consequences
are real.”
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If one accepts the above psychiatric evidence, what should be
the law’s response to a defendant who, while under a hypnotic
influence, commits a crime? Should such persons have a
complete defence as “the dependency and helplessness of the
hypnotised subject are too pronounced”,653 and that many
persons are saved from being criminals by the force of their
inhibitions which hypnotism removes?

3. That even if insanity is not an issue,



the public interest may not be served by
a complete acquittal

4–296

Even those who would not go so far as to accept the above view
of autonomic acts have sometimes expressed concern that certain
automatons have been given absolute acquittals.

R. CROSS, “REFLECTIONS ON
BRATTY’S CASE” (1962) 78 L.Q.R.
236, 238–239:
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“Although they are still comparatively rare, pleas of non-insane
automatism are becoming increasingly frequent, and questions may be
legitimately raised concerning the sufficiency of the courts’ powers. Is
it right that someone who has been acquitted on the ground of non-
insane automatism should inevitably go free? In R. v Charlson (1955)
29 Cr.App.R.37 the accused was acquitted on various charges of
causing grievous bodily harm to his son because he acted in a state of
automatism which may have been due to a cerebral tumour. It is only
natural to feel the deepest sympathy for the accused in such a case, but
it is equally natural to question the propriety of an unqualified
acquittal. One way of dealing with such problems would be to give the
judge powers in all cases of a successful plea of automatism, insane or
non-insane, to order the detention of the accused pending a medical
inquiry, after which the appropriate order could be made.”
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A similar approach to that advocated by Cross is to be found in
the Scottish case of HM Advocate v Fraser.654 In this
sleepwalking case it was made a condition of discharge that the
defendant should not sleep in the same room with anyone else.
We have seen that as a result of Sullivan, epileptics,
sleepwalkers, those suffering from arteriosclerosis and diabetics
during hyperglycaemic episodes, may all now be regarded as
insane. It has been argued that this is inappropriate. Although



mandatory commitment no longer follows a finding of insanity,
there is an undeniable stigma attached to such a finding. The
Draft Criminal Code would rename the special verdict.
However, it is doubtful whether the proposed term “mental
disorder” is neutral enough to have the desired effect.655 Two
options, therefore, could be considered. One could continue to
include some automatons within the “special verdict” but
demedicalise the test and label, or one could deal with all
automatons outside the special verdict but qualify the acquittal
as and when necessary by appropriate orders. Clearly, there
would be problems in empowering courts to make appropriate
orders in these cases, for example, such orders would probably
be incompatible with the European Convention on Human
Rights art.5.656 However, if constructed in such a manner as to
ensure compatibility with the Convention, such an approach
might well be preferable to including such automatons within the
definition of insanity.

VIII. Intoxication

A. BACKGROUND
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A significant proportion of criminal offences are committed by
persons who are under the influence of alcohol and/or drugs.

JOHN E. HODGE, “ALCOHOL AND
VIOLENCE” IN P. J. TAYLOR (ED),
VIOLENCE IN SOCIETY (1993), PP.129–
130:
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“Assault

There is clear evidence of a consistent association with alcohol use in
cases of assault … Meyer et al found that approximately two-thirds of
perpetrators of police assault had been drinking just prior to the assault,
while in a large study in which data on over 10,000 inmates of



American prisons were reviewed, just under two-thirds of those
convicted of assault were found to have been drinking at the time of the
offence.

Homicide

Lindquist found that two-thirds of the offenders and approximately half
their victims had been intoxicated at the time of the offence …

Rape

The use of alcohol by rapists and their victims also seems fairly well
established. Shupe found 50 per cent of men arrested for rape had been
drinking, and 45 per cent could be described as intoxicated …

Domestic violence

Pizzey found that alcohol had been involved in about 40 per cent of
cases of battered wives and children seeking refuge from domestic
violence. Other studies have tended to find rates of alcohol
involvement of about 50 per cent.”

Research into crimes of violence in Bristol has confirmed this pattern:
“we came to regard cases in which drink was not a factor as rather
remarkable.”657

The above research is not necessarily claiming that the
consumption of alcohol caused the criminal acts, but that there is
a strong association between the two. Why is this so?

JOHN E. HODGE, “ALCOHOL AND
VIOLENCE” IN P. J. TAYLOR (ED),
VIOLENCE IN SOCIETY (1993), PP.132–
134:
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“Moral theory

Probably the first was the pre-scientific ‘moral theory’, which held that
drinking loosens moral restraints, with the result that individuals who
drink lose personal control and, as a result, engaged in immoral
behaviours, including violence. While this theory has little scientific
validity, it is still popular … Labelling alcohol as the culprit provides a



convenient scapegoat for violent acts.

Disinhibition theory

[B]ehavioural constraints are loosened by the pharmacological action
of alcohol, and violence then results. However, the theory appears to
imply that aggression is a natural state which is normally held in check
… which can be released by the pharmacological effects of alcohol …
[However], there is little evidence that aggression or violence is a
normal human state … Sobell and Sobell suggested that alcohol may
directly act on the inhibitory control of the cerebral cortex over the
lower brain centres and thus disinhibit aggressive urges. However, no
empirical evidence has been obtained which either supports or refutes
this hypothesis.

Stimulation theory

[S]ome … have suggested that alcohol may directly stimulate
aggression in individuals who may in some way be more biologically
sensitive to its effects. A particular example of this is the theory of
pathological intoxication, which suggests that a small proportion of
individuals are particularly prone to become excessively aggressive
under the influence of alcohol …

Other factors which may explain the relationship between alcohol and
violence

… The first is the simple physiological effects of alcohol, such as
impaired reaction time. It seems unlikely, though, that these effects will
lead directly to violence, although it is possible that poor co-ordination
may result in a more extreme violent outcome that was perhaps the
original intention. Similarly, Pernanen’s hypothesis that cognitive
impairment may be important in understanding the relationship
between alcohol and violence has little supportive evidence … [There
are other] situational and psychological variables … which help
explain the association between alcohol and violence. One of these is
the drinking situation itself. In this case, it is fairly clear that situations
do influence the association between violence and alcohol. Alcohol use
in some situations (for example, at football matches) is more likely to
be associated with violence than in others (for example, party going).
Cultural factors would also appear to be associated with the levels of
violence after drinking …

One major factor … is the individual’s expectancy of the outcome of



drinking. If, as seems likely, there is a generally held belief that
violence and alcohol are associated, this is likely to affect both the
behaviour of the drinker and the interpretations of his/her behaviour by
observers.”
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The problem for the criminal law is one of determining what
importance should be attached to the intoxication (whether by
drink or drugs or both) of defendants who might claim either that
they would never have committed the crime but for their
drunkenness which loosened their inhibitions, or, alternatively,
that they were so drunk that they did not know what they was
doing and thus lacked mens rea. An example of the latter claim
can be seen from Lipman658 where the defendant, a drug addict,
while on an LSD “trip” had the illusion of descending to the
centre of the earth and being attacked by snakes. In his attempt
to fight off these reptiles he struck the victim (also a drug addict
on an LSD “trip”) two blows on the head causing haemorrhage
of the brain and crammed some eight inches of sheet into her
mouth causing her to die of asphyxia. He claimed to have had
“no knowledge of what he was doing and no intention to harm
her”. A similar example can be found in the Scottish case of
Brennan v HM Advocate,659 where the defendant consumed
between 20 and 25 pints of beer, a glass of sherry and a quantity
of the drug LSD He then stabbed his father to death with a knife.
In both these cases, the defendant claimed that because of
drunkenness he was unable to foresee the consequences of his
actions and so lacked mens rea.

The law here is faced with a dilemma. On the one hand, strict
principle suggests that defendants such as Lipman and Brennan
lack mens rea, or perhaps did not even “act” and, accordingly,
should escape criminal liability. On the other hand, particularly
given the statistics on the close connection between crime and
alcohol, the law is concerned with protecting the public (and
deterrence) and cannot allow drunken persons to escape criminal
liability and punishment. In short, there is a clash between a
“strictly logical, subjective approach” and an “absolutist” policy-
led approach, “which would focus solely on D’s conduct and its
effects, but which would disregard D’s state of mind where



affected by voluntary intoxication”.660 The law has tried to
achieve some sort of compromise between the two approaches:

“Given the unattractiveness of both the strictly logical approach to
criminal liability and the absolutist alternative, it should come as no
surprise that English law has rejected both these extreme approaches
in favour of an intermediate position. To put it another way, English
law has adopted the purely logical view for some offences, focusing
solely on the definitional requirements of the offence charged, but has
employed the absolutist approach in relation to other offences.”661

B. DRUNKEN INTENT
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As the above cases make clear, the law is not concerned with a
defendant who has several (or many) drinks that merely “loosen
her up” and remove her inhibitions. If at the time of the crime
she knows what she is doing, it is irrelevant that she would not
have committed the crime, but for the drinks she has consumed.
It was stressed in Sheehan and Moore that “a drunken intent is
nevertheless an intent”.662

Equally, the law is not concerned with persons who claim that
they would not have committed  the  crime had they not been
intoxicated. The loss of self-control was the defendant’s fault. At
the time of the crime she knew what she was doing and so must
be held fully responsible.

Accordingly, the only cases in which the criminal law might
consider intoxication to be a relevant issue are those where the
defendant is so intoxicated as to lack mens rea or to be in a state
of automatism. It is not a matter of whether the defendant was
capable of forming mens rea. It is a question of whether mens
rea was, in fact, formed.663

C. INTOXICATION AS A “DEFENCE”
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Even in cases where the defendant does lack mens rea, the law is
unwilling to allow drunken persons to escape criminal liability



and draws a distinction between voluntary and involuntary
intoxication, the general rule being that drunkenness is only an
answer to a charge in the latter situation.

Being voluntarily intoxicated is usually no answer to a criminal
charge. However, this rule is subject to a significant exception.
Quite how this exception should be classified, however, has
always been a matter of difficulty. Judges and texts commonly
refer to voluntary intoxication, in these exceptional
circumstances, as providing a partial excuse or defence for the
defendant. Certainly, in terms of its effect upon the liability of an
intoxicated defendant, charged, say, with murder, and eventually
convicted of manslaughter, this is how it appears to operate. But
as the Law Commission has emphasised, “[t]here is no common
law or statutory ‘defence’ of intoxication. That is to say, the
simple fact that D was voluntarily intoxicated at the time he or
she allegedly committed the offence charged does not provide D
with a ‘defence”’.664 So how does intoxication have an impact
upon a defendant’s liability?

A. P. SIMESTER, “INTOXICATION IS
NEVER A DEFENCE” [2009] CRIM.
L.R. 3, 4–5:
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“The criminal law does contain an intoxication doctrine, but it is a
doctrine of inculpation, not exculpation. Whether the intoxication
doctrine is evidential or substantive is uncertain … Either way,
however, it operates for the benefit of the prosecution, not the defence.
Wherever the doctrine applies, its function—its sole function—is to
treat the defendant as if he acted with mens rea, when in fact, he did
not.

The intoxication doctrine is a supplementary device that assists the
prosecution to ‘prove’ mens rea where that does not actually exist …

Suppose … that D lacked mens rea at the time when he perpetrated the
actus reus of the offence charged. Ordinarily, he is then entitled to an
acquittal. Yet before we acquit, we need to consider why mens rea was
missing. If D lacked mens rea because intoxicated (i.e. where D would



have foreseen the risk of perpetrating the actus reus had he been sober),
the intoxication doctrine then comes into operation. The doctrine holds
that, where D lacks mens rea because intoxicated and certain additional
criteria are satisfied, D is to be treated as if he had mens rea.”
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This is a persuasive analysis of the approach taken by the law. In
effect, as will be seen, it reverses  the standard account and,
arguably, intoxication becomes a form of constructive
liability.665 But before examining this further the concept of
voluntary intoxication requires elaboration.

D. MEANING OF VOLUNTARY
INTOXICATION

REPORT OF THE COMMITTEE ON
MENTALLY ABNORMAL OFFENDERS
(BUTLER COMMITTEE) (CMND.6244,
1975), PARA.18.56:
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“‘Voluntary intoxication’ would be defined to mean intoxication
resulting from the intentional taking of drink or a drug knowing that it
is capable in sufficient quantity of having an intoxicating effect;
provided that intoxication is not voluntary if it results in part from a
fact unknown to the defendant that increases his sensitivity to the drink
or drug. The concluding words would provide a defence to a person
who suffers from hypoglycaemia, for example, who does not know that
in that condition the ingestions of a small amount of alcohol can
produce a state of altered consciousness, as well as to a person who has
been prescribed a drug on medical grounds without warning of the
effect it may produce.”

4–308

The present law does not appear to go quite as far as the above
proposal. In Allen,666 the defendant claimed that he had not
realised that wine he had drunk had a high alcohol content. It



was held that, where an accused knows he is drinking alcohol, it
is irrelevant whether he knows the precise nature or strength of
the alcohol. It was a clear case of voluntary intoxication.

R. V HARDIE (1985) 80 CR. APP. R.
157 (COURT OF APPEAL, CRIMINAL
DIVISION):
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PARKER LJ:

“The problem is whether … [the taking of] valium … should
properly be regarded as self-induced intoxication …

There can be no doubt that the same rule applies both to self-
intoxication by alcohol and intoxication by hallucinatory drugs, but
this is because the effects of both are wellknown and there is
therefore an element of recklessness in the self-administration of the
drug …

In the present instance the defence was that the valium was taken for
the purpose of calming the nerves only, that it was old stock and that
the appellant was told it would do him no harm. There was no
evidence that it was known to the appellant or even generally known
that the taking of valium in the quantity taken would be liable to
render a person aggressive or incapable of appreciating risks to
others or have other side effects such that its self-administration
would itself have an element of recklessness. It is true that valium is
a drug and it is true that it was taken deliberately and not taken on
medical prescription, but the drug is, in our view, wholly different in
kind from drugs which are liable to cause unpredictability or
aggressiveness. It may well be that the taking of a sedative or
soporific drug will, in certain circumstances, be no answer, for
example in a case of reckless driving, but if the effect of a drug is
merely soporific or sedative the taking of it, even in some excessive
quantity, cannot in the ordinary way raise a conclusive presumption
against the admission of proof of intoxication for the purpose of
disproving mens rea in ordinary crimes, such as would be the case
with alcoholic intoxication or incapacity or automatism resulting
from the self-administration of dangerous drugs.”
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Thus, the fact that the court thought that the drug was non-
dangerous was highly significant. The Law Commission has
long regarded it as unsatisfactory that the courts should have to
determine whether or not a drug is dangerous on a case-by-case
basis.667 Its original approach was to define intoxication and the
circumstances in which it would be held to be involuntary.668

However, subsequent Government proposals, instead, defined
voluntary intoxication and, significantly, inserted a provision
that intoxication is presumed to be voluntary.669 In its latest
proposals, the Law Commission has not adopted this strategy. Its
current proposals are that neither “intoxicant” nor “voluntary
intoxication” should be defined. Instead, it recommends “that the
concept of involuntary intoxication, at or least the most obvious
situations which should be regarded as involuntary intoxication,
should be expressly set out.”670

E. LAW ON VOLUNTARY
INTOXICATION

1. Specific and basic intent
4–311

We are now in a position to examine further the impact
voluntary intoxication has upon a defendant’s liability for
offences. In the leading case of Majewski,671 the House of Lords
confirmed a long line of authority672 that drunkenness was an
answer to charges involving crimes of “specific intent” and not
to crimes of “basic intent”.673

This distinction caused little problem at first. A rough list was
drawn up by judges: for example, murder and the Offences
Against the Person Act 1861 s.18 were deemed to be crimes of
specific intent while manslaughter and the Offences Against the
Person Act 1861 s.20 were held to be crimes of basic intent. This
distinction was a functional one aimed at achieving a
“compromise between the rigors of denying the relevance of
intoxication and allowing it to undercut all liability”.674 Drunken
defendants charged with murder and s.18 could instead be
convicted of manslaughter and s.20, respectively.



Intoxication could be seen, in effect, to be acting as a mitigating
factor and hence operated in a defence-like way. However,
Simester has pointed out that this apparent similarity with partial
defences is very limited; indeed, he argues that this thinking
needs to be abandoned.

A. P. SIMESTER, “INTOXICATION IS
NEVER A DEFENCE” [2009] CRIM.
L.R. 3, 13:
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“Unlike partial exculpations, intoxication is a doctrine of (partial)
inculpation. Structurally speaking, they work in opposite directions.

True partial defences, such as provocation [now loss of control],
operate to excuse a defendant’s deliberate choice to harm the victim.
Provocation does not deny that D has the mens rea for murder. Quite
the reverse: it explains why he did. It prevents conviction of an offence
for which the necessary inculpatory elements are satisfied … Disregard
provocation, and the case is a culpable murder.

For intoxication, by contrast, it is not the drunkenness that is supplying
the exception. It is the lack of mens rea. Indeed, strictly speaking
exculpation is not required. The core inculpatory element is missing.
This is why, in a specific intent offence, intoxication informs no
substantive defence known to the criminal law (and why the defendant
bears no burden to establish it). The defendant’s submission is like the
‘defence’ of alibi: that the prosecution has not proved the elements, the
actus reus and mens rea, of the offence. Of course, courtroom lawyers
frequently call such denials a defence, but we should not confuse this
usage with the corresponding substantive-law term. The prosecution
bears the burden of proving actus reus and mens rea, it has simply
failed to do so.

When we come to basic intent offences, on the other hand, now
intoxication becomes relevant as a matter of substantive law. The
prosecution acquires a supplementary way to establish culpability. It
need not, though it may, prove mens rea. Or it may prove that D would
have had mens rea but for his voluntary intoxication. Where it succeeds
in the latter, this is not to conclude that D somehow had mens rea in



fact, but rather that he evinced the level of culpability that the mens rea
requirement is designed to track.”

4–313

Whichever view of the operation of intoxication upon liability is
taken, and Simester’s view is compelling, the terms “specific”
and “basic” intent are crucially important and need to be
explained. However, initially they were concepts without
substance. They meant nothing. They were like elephants—the
courts knew them when they saw them (i.e. they knew when a
defendant’s liability could be reduced without escaping all
punishment)—but they could not be defined. Difficulties started
arising when judges began trying to define these concepts.
Attempting to identify a coherent rationale for a practice born
out of a compromise between principle and policy considerations
was always going to be problematic.

Several views started emerging. For example, Lord Simon in
Majewski equated specific intent with “direct” intent (i.e. aim or
purpose): “the prosecution must in general prove that the
purpose for the commission of the act extends to the intent
expressed or implied in the definition of the crime”.675 This
view, however, never won judicial support and instead the
“ulterior intent test” was the first to gain broad acceptance.
Under this view, crimes of specific intent are crimes where the
mens rea of the offence extends beyond the actus reus, while in
crimes of basic intent the mens rea goes no further than
extending to the elements of the actus reus itself. An example
will illustrate this distinction. Assault is a crime of basic intent:
the actus reus is causing apprehension of immediate force; the
mens rea is an intention (or recklessness) to cause such
apprehension; no mens rea extending beyond the actus reus is
required. But assault with intent to resist arrest676 is a crime of
specific intent: the actus reus is the same as that of common
assault, namely, causing apprehension of immediate force; the
mens rea is two-fold—there must be the mens rea of the assault
and in addition there must be an intent to resist arrest. This
additional intention does not relate to anything in the actus reus
of the crime; it extends beyond the actus reus; the crime is thus
one of specific intent.



However, an alternative view was also expressed in Majewski,677

and endorsed in the subsequent House of Lords’ decision of
Caldwell, namely, the “recklessness test”. According to this,
drunkenness can only be relevant to crimes that require proof of
intention (such as murder and s.18), and is no answer to crimes
that can be committed recklessly (such as manslaughter and
s.20). In short, a crime of “specific intent” is one that cannot be
committed recklessly. It ought to be stressed that while the
decision in Caldwell was effectively overruled by the House of
Lords in G,678 this latter decision was careful not to overrule
anything said in Caldwell about self-induced intoxication.

R. V CALDWELL [1982] A.C. 341
(HOUSE OF LORDS):
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[The facts are set out above, para.2-191]

(Criminal Damage Act 1971 s.1(2):

“A person who without lawful excuse destroys or damages any
property, whether belonging to himself or another—(a) intending to
destroy or damage any property or being reckless as to whether any
property would be destroyed or damaged; and (b) intending by the
destruction or damage to endanger the life of another or being
reckless as to whether the life of another would be thereby
endangered; shall be guilty of an offence.”)

LORD DIPLOCK:

“As respects the charge under section 1(2) the prosecution did not
rely upon an actual intent of the respondent to endanger the lives of
the residents but relied on his having been reckless whether the lives
of any of them would be endangered … If the only mental state
capable of constituting the necessary mens rea for an offence under
section 1(2) were that expressed in the words ‘intending by the
destruction or damage to endanger the life of another’, it would have
been necessary to consider whether the offence was to be classified
as one of ‘specific’ intent for the purposes of the rule of law which
this House affirmed and applied in R. v Majewski [1977] A.C. 443;
and this it plainly is. But this is not, in my view, a relevant inquiry



where ‘being reckless as to whether the life of another would be
thereby endangered’ is an alternative mental state that is capable of
constituting the necessary mens rea of the offence with which he is
charged.

The speech of Lord Elwyn-Jones LC in R. v Majewski … is authority
that self-induced intoxication is no defence to a crime in which
recklessness is enough to constitute the necessary mens rea. The
charge in Majewski was of assault occasioning actual bodily harm
and it was held by the majority of the House, approving R v Venna,
that recklessness in the use of force was sufficient to satisfy the
mental element in the offence of assault. Reducing oneself by drink
or drugs to a condition in which the restraints of reason and
conscience are cast off was held to be a reckless course of conduct
and an integral part of the crime … The Lord Chancellor accepted at
p. 475 as correctly stating English law the provision in s.2.08(2) of
the American Model Penal Code:

‘When recklessness establishes an element of the offence, if the
actor, due to self-induced intoxication, is unaware of a risk of
which he would have been aware had he been sober, such
unawareness is immaterial.’ …

My Lords, the Court of Appeal in the instant case regarded the case
as turning on whether the offence under section 1(2) was one of
‘specific’ intent or ‘basic’ intent … [T]hey held that the offence
under section 1(2) was one of ‘specific’ intent in contrast to the
offence under section 1(1) which was of basic intent. This would be
right if the only mens rea capable of constituting the offence were an
actual intention to endanger the life of another. For the reasons I
have given, however, classification into offences of ‘specific’ and
‘basic’ intent is irrelevant where being reckless as to whether a
particular harmful consequence will result from one’s act is a
sufficient alternative mens rea.”
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LORD EDMUND-DAVIS (DISSENTING):

“Something more must be said … having regard to the view
expressed by my noble and learned friend, Lord Diplock … that the
speech of Lord Elwyn-Jones LC in R. v Majewski ‘is authority that
self-induced intoxication is no defence to a crime in which



recklessness is enough to constitute the necessary mens rea’. It is a
view which, with respect, I do not share. In common with all the
noble and learned Lords hearing that appeal, Lord Elwyn-Jones LC
adopted the well-established (though not universally favoured)
distinction between basic and specific intents. R. v Majewski …
related solely to charges of assault, undoubtedly an offence of basic
intent, and the Lord Chancellor made it clear that his observations
were confined to offences of that nature … My respectful view is
that Majewski accordingly supplies no support for the proposition
that, in relation to crimes of specific intent (such as section 1(2)(b)
of the Act of 1971) incapacity to appreciate the degree and nature of
the risk created by his action which is attributable to the defendant’s
self-intoxication is an irrelevance. The Lord Chancellor was dealing
simply with crimes of basic intent, and in my judgment it was
strictly within that framework that he adopted the view expressed in
the American Penal Code … and recklessness as an element in
crimes of specific intent was, I am convinced, never within his
contemplation …

My Lords, it was recently predicted that ‘There can hardly be any
doubt that all crimes of recklessness except murder will now be held
to be crimes of basic intent within Majewski’: see Glanville
Williams, Textbook of Criminal Law, p.431 [and] that will surely be
the effect of the majority decision in this appeal. That I regret, for
the consequence is that, however grave the crime charged, if
recklessness can constitute its mens rea the fact that it was
committed in drink can afford no defence. It is a very long time
since we had so harsh a law in this country.”

Appeal dismissed

R. V HEARD [2008] Q.B. 43 (COURT
OF APPEAL, CRIMINAL DIVISION):
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The defendant was charged with sexual assault, contrary to the Sexual
Offences Act 2003 s.3. The defendant, who had been drinking heavily,
claimed he could not remember the sexual assault upon a policeman.
He was convicted and appealed on the ground that s.3 created an
offence of specific intent and that the jury should have been directed to



consider whether the drink he had taken meant he did not have an
intention to touch as required under s.3.

HUGHES LJ:

“The first thing to say is that it should not be supposed that every
offence can be categorised simply as either one of specific intent or
basic intent. So to categorise an offence may conceal the truth that
different elements of it may require proof of different states of mind
… The current legislative practice of itemising separately different
elements of offences created by statute, which is much exhibited in
the Sexual Offences Act 2003, may occasionally have the potential
to complicate matters for a jury, but it demonstrates the impossibility
of fitting an offence into a single pigeon-hole, whether it be labelled
‘basic intent’ or specific intent’.

The offence of sexual assault, with which this case is concerned, is
an example … [I]t is only the touching which must be intentional,
whilst the sexual character of the touching is unless equivocal, to be
judged objectively, and a belief in consent must be objectively
reasonable …

In the present case, what the appellant did and said at the time …
made it perfectly clear that this was a case of drunken intentional
touching. Although the Judge directed the jury that drunkenness was
no defence, he also directed the jury that it must be sure that the
touching was deliberate. That amounted to a direction that for
conviction the appellant’s mind (drunken or otherwise) had to have
gone with his physical act of touching …

[W]e agree that the Judge’s direction that the touching must be
deliberate was correct …

The remaining question is whether the Judge was also correct to
direct the jury that drunkenness was not a defence.

We do not agree with [counsel’s] submission for the appellant that
the fact that reckless touching will not suffice means that voluntary
intoxication can be relied upon as defeating intentional touching. We
do not read the cases, including DPP v Majewski, as establishing any
such rule …The Judge was accordingly correct, not only to direct the
jury that the touching must be deliberate, but also to direct it that the
defence that voluntary drunkenness rendered him unable to form the
intent to touch was not open to him …



[Counsel for the appellant’s] proposition that Majewski decides that
it is only where recklessness suffices that voluntary intoxication
cannot be relied upon derives from a part of the speech by Lord
Elwyn-Jones LC in Majewski, and some observations, obiter of Lord
Diplock in the subsequent case of Caldwell …
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There are a number of difficulties about extracting [counsel’s]
proposition from the [two cases] …

(i) Lord Elwyn-Jones was addressing the submission made
on behalf of the appellant in Majewski that it was
unprincipled or unethical to distinguish between the
effect of drink upon the mind in some crimes and its
effect upon the mind in others. In rejecting that
submission, and upholding the distinction between
crimes of basic and specific intent, he was drawing
attention to the fact that a man who has got himself into
a state of voluntary intoxication is not, by ordinary
standards, blameless. Both the Lord Chancellor and
others of their Lordships made clear their view that to
get oneself into such a state is, viewed broadly, as
culpable as in any sober defendant convicted of a crime
of basic intent, whether because he has the basic intent
or because he is reckless as to the relevant consequence
or circumstance. Throughout Majewski it is clear that
their Lordships regarded those two latter states of mind
as equivalent to one another for these purposes. It
therefore does not follow from the references to
recklessness that the same rule (that voluntary
intoxication cannot be relied upon) does not apply also
to basic intent; on the contrary, it seems to us clear that
their Lordships were treating the two as the same.

(ii) The new analysis of recklessness in Caldwell may have
led readily to the proposition that voluntary intoxication
is broadly equivalent to recklessness, thus defined. But
that analysis and definition of recklessness have now
been reversed by the House of Lords in R. v G [2004] 1
A.C. 1034. As now understood, recklessness requires
actual foresight of the risk.



(iii) Since the majority in Caldwell held that it was enough
for recklessness that the risk was obvious objectively
(thus, to the sober man) no question of drink providing a
defence could arise; it follows that the explanation of
Majewski which was advanced was plainly obiter.

(iv) Lord Diplock’s proposition in Caldwell attracted a
vigorous dissent from Lord Edmund-Davies … [He]
dissented not only from the new definition of
recklessness, but also from the analysis of Majewski …

(v) There were, moreover, many difficulties in the
proposition that voluntary intoxication actually supplies
the mens rea, whether on the basis of recklessness as re-
defined in Caldwell or on the basis of recklessness as
now understood; if that were so the drunken man might
be guilty simply by becoming drunk and whether or not
the risk would be obvious to a sober person, himself or
anyone else. That reinforces our opinion that the
proposition being advanced was one of broadly
equivalent culpability, rather than of drink by itself
supplying the mens rea.

It is necessary to go back to Majewski in order to see the basis for the
distinction there upheld between crimes of basic and of specific intent.
It is to be found most clearly in the speech of Lord Simon … [and] was
that crimes of specific intent are those where the offence requires proof
of purpose or consequence, which are not confined to, but amongst
which are included, those where the purpose goes beyond the actus
reus (sometimes referred to as cases of ‘ulterior intent’) …

That explanation of the difference is consistent with the view of Lord
Edmund-Davies that an offence contrary to s1(2)(b) Criminal Damage
Act is one of specific intent in this sense, even though it involves no
more than recklessness as to the endangering of life; the offence
requires proof of a state of mind addressing something beyond the
prohibited act itself, namely its consequences. We regard this as the
best explanation of the sometimes elusive distinction between specific
and basic intent in the sense used in Majewski, and it seems to us that
this is the distinction which the Judge in the present case was applying
when he referred to the concept of a ‘bolted-on’ intention …

There is a great deal of policy in the decision whether voluntary



intoxication can or cannot be relied upon. [There are] several passages
in Majewski where the rule is firmly grounded upon common sense,
whether purely logical or not …

[O]ur view is that the Judge’s directions were substantially correct.”

Appeal dismissed
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Everything said in this decision about the distinction between
specific and basic intent was technically obiter.679 It was clear
that the defendant had a drunken intent and this has never been a
defence. Despite being obiter, the Court of Appeal has, here,
disapproved the recklessness test and expressed a strong
preference for the “purposive intent” approach and for the
ulterior intent test. In doing this, however, the judgment is
riddled with ambiguity. It is stated that specific intent includes
ulterior intent but is “not confined to” such cases. It is far from
clear when an offence, which is not one of ulterior intent, would
nevertheless be one of specific intent. There are significant
problems with this approach. There is abundant precedent that
murder and s.18 are crimes of specific intent yet neither of these
is generally680 a crime of ulterior intent. Equally, neither of these
crimes requires direct, “purposive” intent; oblique intent
suffices. It is unfortunate that the simple “recklessness test” has
been disapproved by the Court of Appeal (on some rather
selective reading of the House of Lords’ decisions); the matter
cannot be regarded as resolved. It is submitted that the better
view is that drunkenness should be an answer to crimes that can
only be committed intentionally. This would not necessarily lead
to unmeritorious acquittals. In the above case, for example, there
was ample evidence of an intention to touch the policeman.

In Heard, it is stated that offences cannot be rigidly categorised
as being of specific or basic intent. However, there are clear
precedents and judicial pronouncements concerning the
specific/basic intent distinction. On the basis of these it would
appear that the following are crimes of specific intent:

(i) Murder
4–319



There is no doubt that intoxication leads to an acquittal for the
crime of murder; the defendant will instead be found guilty of
the lesser included offence of manslaughter.681 This rule can now
be reconciled with the “recklessness test” as since Moloney and
Hancock it is clear that murder is a crime of intention; it cannot
be committed recklessly. However, this coincidence between
principle and policy is little more than chance. For many years
preceding Moloney and Hancock, murder was a crime that
arguably could be committed recklessly,682 yet during this time it
was never doubted that murder was nevertheless a crime of
specific intent. The policy reasons underlying this were clear. In
murder cases, there was always the possibility of a manslaughter
conviction operating as a safety-net. Drunken defendants would
not escape liability completely so it was “safe” to deem murder
to be a crime of specific intent. This had the further advantage
that it enabled the judge to avoid the imposition of the
mandatory sentence for murder.683 Drunken killers were
blameworthy and deserved punishment, but they were, perhaps,
not always as blameworthy as deliberate murderers. Conviction
for manslaughter allowed the judge flexibility to assess the
degree of blameworthiness and punish appropriately.

(ii) Section 18
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The crime of wounding or causing grievous bodily harm with
intent to cause grievous bodily harm or with intent to resist
apprehension is a crime that cannot be committed recklessly.
Drunkenness can lead to the defendant escaping liability for s.18
but the defendant will then be convicted of the lesser basic intent
offence of s.20, an offence that can be committed recklessly.684

However, there is a problem here. While wounding with intent to
cause grievous bodily harm, and wounding or causing grievous
bodily harm with intent to resist apprehension, are clearly crimes
of ulterior intent, the same cannot be said of causing grievous
bodily harm with intent to cause grievous bodily harm. Thus, if
ulterior intent were required, drunkenness would be no answer to
such a charge. This view, however, is not consistent with the
better “recklessness test” and is not supported by authority
which suggests that s.18 is always a specific intent offence.685



(iii) Theft686

4–321

This is a crime of intention; recklessness does not suffice; it is
also a crime of ulterior intent.

(iv) Robbery687
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Again, recklessness will not suffice here and it is a crime of
ulterior intent.

(v) Burglary
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While recklessness as to whether entry to a building as a
trespasser will suffice, such entry must be accompanied by an
intention (only) to commit a listed offence.688 It would thus
appear to be a crime of specific intent, passing the “recklessness
test”. It is also a crime of ulterior intent.

(vi) Handling stolen goods
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In Durante,689 it was accepted that this was an offence of specific
intent. This is not an offence of intention at all. The mens rea
stipulated by the Theft Act 1968 s.22 is that the defendant must
act dishonestly and must know or believe that the goods are
stolen. If one adopts the “recklessness” test it is difficult to see
why this should be regarded as a crime of specific intent.

(vii) Attempt
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Only intention suffices; further, it is a crime of ulterior intent.690

(viii) Assault with intent to resist arrest
4–326



As with burglary, while one of the elements, the assault, may be
committed recklessly, there must be a further intention to resist
arrest.

It must be emphasised that this list does not purport to be
exhaustive.

Most other offences are crimes of basic intent. The most
prominent on this list are the following: manslaughter, s.20, s.47
and common assault. Occasionally, a statute specifically
provides that intoxication cannot be a defence: the Public Order
Act 1986 is an example of this.691 It is also widely accepted that
rape was, under the law prior to the Sexual Offences Act 2003,
and continues to be, a crime of basic intent.

R. V FOTHERINGHAM (1989) 88 CR.
APP. R. 206 (COURT OF APPEAL,
CRIMINAL DIVISION):
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The appellant and his wife went out for the evening leaving a 14-year-
old girl to baby-sit. The wife (probably in the appellant’s absence) told
the girl to sleep in the matrimonial bed. On returning home, the
appellant got into the matrimonial bed and had sexual intercourse with
the girl without her consent. The wife appeared and the intercourse
ceased. The appellant was charged with rape but claimed that because
of drunkenness, he had mistaken the girl for his wife. He admitted that
he would not have made this mistake if he had been sober. The judge
directed the jury to disregard the appellant’s self-induced intoxication
in considering whether there were reasonable grounds for his believing
that he was having sexual intercourse with a consenting woman,
namely, his wife. The appellant was convicted and appealed.

WATKINS LJ:

“The point of law … [is] whether it is a defence to a charge of rape
… that a defendant, as a result of self-induced intoxication, has an
honest but mistaken belief that he was having conjugal relations …

Counsel had to recognise, as in fact he did, that where the issue in
rape is consent, a defendant’s self-induced intoxication is not a



relevant matter which a jury are entitled to take into account in
deciding whether there were reasonable grounds for the defendant’s
belief that the woman consented—see Woods (1982) 74
Cr.App.R.312. Likewise he had to face the law, which is that ‘self-
induced intoxication is no defence to a crime in which recklessness
is enough to constitute the necessary mens rea’—see … [Caldwell
where Lord Diplock refers to Majewski] where it was held that rape
is a crime of basic intent to which self-induced intoxication is no
defence …

[The appellant’s argument] clearly runs counter to authority, which
is that in rape self-induced intoxication is no defence, whether the
issue be intention, consent or, as here, mistake as to the identity of
the victim. We do not doubt that the public would be outraged if the
law were to be declared to be otherwise.”

Appeal dismissed
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At the time of this decision, rape was a crime that could be
committed recklessly in that knowledge or recklessness as to
consent would suffice. (Today, the requirement is that the
defendant lacks a reasonable belief as to consent.) But in
Fotheringham, the mistake was not as to consent but as to
whether the defendant was having unlawful sexual intercourse.
(As the law then stood, if it had been his wife the sexual
intercourse would have been lawful.) However, it was also, and
is still, the case that the defendant had to intend to have sexual
intercourse.692 What was never decided, before the reforms to the
law of rape, was whether there had to be an intention to have
unlawful sexual intercourse (i.e. knowledge that it was not his
wife) or whether recklessness as to the element sufficed. If the
former view was correct, the defendant wouldv have lacked
mens rea in respect to an element which could not be satisfied by
recklessness. On this basis drunkenness should have been
relevant. A literal interpretation in Fotheringham, however,
means that if any element of a crime can be satisfied by proof of
recklessness, the crime is always one of basic intent. Acceptance
of this view would necessitate a reassessment of the list of
crimes of specific intent presented above. In particular, burglary
and assault with intent to resist arrest would all have to be



regarded as crimes of basic intent because in each of them one
element can be satisfied by proof of recklessness.

The alternative interpretation is that, consistent with the general
principle, recklessness as to a surrounding circumstance (in
Fotheringham, the “unlawfulness” requirement) suffices and,
accordingly, his drunkenness as to this element is irrelevant.
Since the abolition of the “marital rape exemption” this
particular point is no longer of practical importance but the
broader issue still remains. What is the position if a defendant
intends to sexually assault a woman in the vaginal area without
penetrating her, but, because of his drunkenness, he does
penetrate her? Strict principle might suggest that as this element
of the crime can only be committed intentionally, drunkenness
ought to preclude liability. However, it is almost inconceivable
that any court would engage in such an analysis. Policy would
almost certainly prevail here and so it can be concluded,
especially in the light of Heard above, that, irrespective of the
nature of the mistake, rape is always a crime of basic intent.

What is the rationale of this “recklessness test”? In Majewski,
Lord Elwyn-Jones LC said:

“If a man of his own volition takes a substance which causes him to
cast off the restraints of reason and conscience, no wrong is done to
him by holding him answerable criminally for any injury he may do
while in that condition. His course of conduct in reducing himself by
drugs and drink to that condition in my view supplies the evidence of
mens rea, of guilty mind certainly sufficient for crimes of basic intent.
It is a reckless course of conduct and recklessness is enough to
constitute the necessary mens rea in assault cases … The drunkenness
is itself an intrinsic, an integral part of the crime, the other part being
the evidence of the unlawful use of force against the victim. Together
they add up to criminal recklessness.”693
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There were two problems with this approach. Suppose a
defendant starts drinking at 8pm and by 10pm is no longer aware
of his actions. At 11pm he commits the actus reus of the crime.
The mens rea of the crime (getting so drunk which is a reckless
thing to do) precedes the actus reus. There is no coincidence of



actus reus and mens rea, and as Dashwood points out:

“It might be argued that the carry-over of mens rea in the present
situation would correspond to that in the famous cases of Thabo-Meli
and Church [above,paras 2-238–2-239] where the immediate cause of
death was not the attack upon the victim but the measures taken to
dispose of what was believed to be a dead body. However, an
important distinction is that in these cases the attack and the disposal
of the supposed corpse represented successive steps in a single
criminal transaction, the later act being consciously linked in the mind
of the accused with the earlier act; such an analysis would not apply to
the case of misconduct following reckless intoxication.”694

The second problem with Lord Elwyn-Jones’ approach is that
recklessness does not exist in the abstract. One has to be reckless
as to a particular consequence. Thus, under the subjective test of
recklessness it should have been necessary to establish that when
the defendant was getting drunk (the recklessness) he foresaw
the possibility of committing the crime.

It is quite clear that the courts were less concerned with fine
arguments such as these than with ensuring that a fair and just
solution (in terms of balancing the competing interests of
protection of society and the rights of the defendant) was
achieved. As Lord Simon said:

“One of the prime purposes of the criminal law, with its penal
sanctions, is the protection from certain proscribed conduct of persons
who are pursuing their lawful lives. Unprovoked violence has, from
time immemorial, been a significant part of such proscribed violence.
To accede to the argument on behalf of the appellant would leave the
citizen legally unprotected from unprovoked violence where such
violence was the consequence of drink or drugs having obliterated the
capacity of the perpetrator to know what he was doing or what were its
consequences.”695
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In Caldwell, Lord Diplock was able to avoid these problems by
re-casting recklessness in an objective mould. If the risks would
have been obvious to an ordinary person at the time of drinking,



then the defendant was reckless as to the particular
consequence; it was irrelevant whether the defendant, because of
intoxication, foresaw the risk himself.

However, despite the fact that the Caldwell-recklessness test
was, in this respect, a more principled approach to the issue of
intoxication, it has been jettisoned from English law.696 The
clash between principle and policy is marked. When subjective
mens rea correlates with ordinary people’s notions of fault or
blameworthiness (say, cases of sober mistakes or accidents) it
can be employed. When it does not (as in cases of drunken
violence), the concept of subjective mens rea has to be
abandoned. The true basis of mens rea is the attribution of
blame, which might, or might not, coincide with a defendant’s
state of mind. Blame is attributed to persons who render
themselves insensible through drink or drugs and then commit a
crime.697 As Lord Russell in Majewski said:

“Mens rea has many aspects. If asked to define it in such a case as the
present I would say that the element of guilt or moral turpitude is
supplied by the act of self-intoxication reckless of possible
consequences.”698

Such views were endorsed by Lord Simon in Majewski:

“Mens rea is therefore on ultimate analysis the state of mind
stigmatised as wrongful by the criminal law which, when compounded
with the relevant prohibited conduct, constitutes a particular offence.
There is no juristic reason why mental incapacity brought about by
self-induced intoxication, to realise what one is doing or its probable
consequences should not be such a state of mind stigmatised as
wrongful by the criminal law.”699
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In Heard, the Court of Appeal recognised the fallacy
(particularly since G) in the reasoning that getting drunk is a
reckless thing to do and that this can constitute the mens rea of
an offence. Instead, it suggested that the issue was one of
“broadly equivalent culpability” rather than the drink by itself
supplying the mens rea. Quite what the culpability relates to was



left unclear although an answer has since been supplied by the
Law Commission:

“[G]iven the culpability associated with knowingly and voluntarily
becoming intoxicated, and the associated increase in the known risk of
aggressive behaviour … the advertent recklessness in voluntarily
choosing to become intoxicated, and becoming a greater danger to
society, may be equated, morally, with the subjective (advertent)
recklessness required for liability.”700

This is probably the closest we are likely to get to a satisfactory
answer. It lends support to Simester’s analysis of the intoxication
doctrine as a form of constructive liability: “becoming
voluntarily drunk supplies a gateway to liability, without further
mens rea, for basic intent offences”.701

Despite the long-standing debate over its rationale, the
recklessness test received the following endorsement in 1980.

CRIMINAL LAW REVISION
COMMITTEE, 14TH REPORT,
OFFENCES AGAINST THE PERSON
(CMND.7844, 1980), PARAS 267, 270:
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“267(1): … evidence of voluntary intoxication should be capable of
negating the mental element in murder and the intention required for
the commission of any other offence; and

(2) in offences in which recklessness constitutes an element of the
offence, if the defendant owing to voluntary intoxication had no
appreciation of a risk which he would have appreciated had he been
sober, such lack of appreciation is immaterial …

270. The test in (2) above is formulated in such a way as to require the
court to take into consideration any particular knowledge or any other
personal characteristics of the defendant, as for example backwardness.
Thus in a case where a gun is discharged killing or injuring another a
jury might consider that many people could have made a mistake about
the risk. But if the defendant was familiar with fire-arms the jury may



find that he would have appreciated the risk if he had been sober. For
similar reasons it would be unjust that a subnormal person should be
judged on the same basis as one of average intelligence.”
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Whilst the courts and reform bodies have endeavoured to
distinguish specific and basic intent, those applying the law
suggest that it has caused little difficulty in practice. The Law
Commission has acknowledged the importance of this
perspective but has stated that the lack of general agreement on
the test “must inevitably lead to uncertainty, wasted court time
and the unnecessary incurring of legal costs when a new offence
is introduced, since, until the matter is decided by the courts, it
will not be possible to ascertain into which category it falls”.702

Its latest proposals, to be considered below, are based upon the
belief that the distinction between offences of specific and basic
intent is “ambiguous, misleading and confusing, and that it
should be abandoned.”703

2. A partial “defence”?
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Thus the compromise has developed so that intoxication is an
answer to those crimes of intention where there is a lesser
included offence for which the defendant can be convicted. As
we have seen, one way of looking at this (although not the one
argued for so convincingly by Simester) is that intoxication has
the practical effect of reducing murder to manslaughter704 and of
reducing s.18 to s.20. However, despite the obvious importance
to the development of the law of the existence of a lesser
offence, it is clear that intoxication can sometimes, at least in
theory, lead to a complete acquittal under English law. As Lord
Russell stated in Majewski:

“[S]pecial intent cases are not restricted to those crimes in which the
absence of a special intent leaves available a lesser crime embodying
no special intent, but embraces all cases of special intent even though
no alternative lesser criminal charge is available.”705



The crime of theft is just such a case. Intoxication is an answer
to a charge of theft, although there  is no lesser included offence
of which the defendant can be convicted. This sudden reassertion
of  principle is somewhat anomalous and, while there are dicta
supporting this approach, it is unlikely that the courts actually
will take this step and allow a complete defence in such
circumstances.706

3. Drunken mistake
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In most cases, a drunken defendant will claim that a mistake has
been made with the result that mens rea is missing. For example,
there will be a claim that there was no intention to kill; the
drunken defendant thought he was shooting at a tree stump. Such
a plea will be dealt with under the rules canvassed above. There
is evidence that drink can cause persons to make mistakes of a
somewhat different nature. One effect of alcohol can be to lead
the drinker to interpret the words and actions of others as
threatening, thereby increasing “defensive activity”.707 In other
words, a drunken person may act violently, mistakenly believing
himself to be under attack.708 What is the position where such a
person makes a mistake as to a “defence”?

With regard to self-defence, it was held in O’Grady709 that a
person who makes a drunken mistake in thinking that he is being
attacked is not entitled to a defence.710 This is confirmed by the
Criminal Justice and Immigration Act 2008 s.76(5): a defendant
cannot “rely on any mistaken belief attributable to intoxication
that was voluntarily induced”. The rationale behind this
approach can be found in the judgment of Lord Lane CJ in
O’Grady where he stated:

“This brings us to the question of public order. There are two
competing interests. On the one hand the interest of the defendant who
has only acted according to what he believed to be necessary to protect
himself, and on the other hand that of the public in general and the
victim in particular who, probably through no fault of his own, has
been injured or perhaps killed because of the defendant’s drunken
mistake. Reason recoils from the conclusion that in such



circumstances a defendant is entitled to leave the Court without a stain
on his character.”

It should be stressed that if defendants make reasonable mistakes
as to the need for selfdefensive action, they will not
automatically be denied the defence of self-defence simply
because they happened to be intoxicated. Under s.76(5) the
mistaken belief must be “attributable” to their intoxication. If
the belief is only caused by (“attributable to”) the intoxication, it
could never qualify as a reasonable belief.

This whole approach is, seemingly, at odds with the general
rules on intoxication as a (partial) “defence”. It is difficult to see
any material distinction in culpability between a defendant who
makes a drunken mistake about the actus reus and one who
makes a similar mistake concerning a defence element. As
Dingwall comments on the common law cases:

“[A]n intoxicated individual who kills in mistaken self-defence is
potentially in a worse position than an intoxicated individual who kills
without this belief … It should be noted that allowing a defendant to
rely on intoxicated mistake does not mean that he also has a complete
defence to manslaughter … [T]here is no reason why he should not be
convicted of manslaughter if he was grossly negligent in making the
mistake.”711
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The law has adopted a similar approach with regard to other
mistakes. In Fotheringham,712 the defendant made a drunken
mistake when having non-consensual intercourse with his 14-
year-old baby-sitter; he thought she was his wife. It was held that
such a drunken mistake was no defence. Presumably, the same
approach will be adopted with other drunken mistakes: for
example, in duress where the defendant, because of his
intoxication, believes he has been subjected to threats of death or
grievous bodily harm. For duress, there has to be a reasonable
belief in the existence of the threats. If the defendant’s belief in
such threats is because of his intoxication, it is unlikely to be a
reasonable belief.



However, the law in this regard is riddled with inconsistencies.
In Richardson and Irwin,713 the defendants, who were students,
dropped the victim from a balcony causing him to be seriously
injured. The Court of Appeal held that their drunken mistake that
the victim was consenting to this “horseplay” could be a defence
to inflicting grievous bodily harm contrary to the Offences
Against the Person Act 1861 s.20. Whether one adopts the
general rule that intoxication is no answer to basic intent crimes
(of which s.20 is undoubtedly one) or one adopts the rule in
O’Grady that all drunken mistakes are irrelevant, the defendants
ought to have been convicted. The authority of this decision
must be in serious doubt.

Finally, there are certain statutes that expressly provide that a
defendant has a defence if she holds a particular belief. For
example, the Criminal Damage Act 1971 s.5(2) provides that a
person has a defence (or a “lawful excuse” as per s.1(1)) to a
charge of criminal damage if she believed that she had the
consent of the person entitled to give consent and s.5(3) provides
that “it is immaterial whether a belief is justified or not if it is
honestly held”. What is the position where a defendant only
holds such a belief because of their drunkenness?

JAGGARD V DICKINSON [1981] Q.B.
527 (QUEENS BENCH DIVISIONAL
COURT):
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The appellant while drunk broke two windows and damaged a curtain
in another person’s house. She honestly believed that the house
belonged to a friend who would have consented to her breaking in and
causing the damage.

MUSTILL J:

“Her defence is founded on the state of belief called for by section
5(2). True, the fact of the appellant’s intoxication was relevant to the
defence under section 5(2), for it helped to explain what would
otherwise have been inexplicable, and hence lent colour to her
evidence about the state of her belief. This is not the same as using



drunkenness to rebut an inference of intention or recklessness.
Belief, like intention or recklessness, is a state of mind: but they are
not the same states of mind.

Can it nevertheless be said that, even if the context is different, the
principles established by R. v Majewski … ought to be applied to this
new situation? If the basis of the decision in R. v Majewski had been
that drunkenness does not prevent a person from having an intent or
being reckless, then there would be grounds for saying that it should
equally be left out of account when deciding on his state of belief. But
this is not in our view what R. v Majewski decided. The House of Lords
did not conclude that intoxication was irrelevant to the fact of the
defendant’s state of mind, but rather that, whatever might have been his
actual state of mind, he should for reasons of policy be precluded from
relying on any alteration in that state brought about by self-induced
intoxication … But these considerations do not apply to a case where
Parliament has specifically required the court to consider the
defendant’s actual state of belief, not the state of belief which ought to
have existed. It seems to us that the court is required by section 5(3) to
focus on the existence of the belief, not its intellectual soundness; and a
belief can be just as much honestly held if it is induced by intoxication
as if it stems from stupidity, forgetfulness or inattention …

Parliament has specifically isolated one subjective element, in the
shape of honest belief, and has given it separate treatment, and its own
special gloss in section 5(3). This being so, there is nothing
objectionable in giving it special treatment as regards drunkenness, in
accordance with the natural meaning of the words.”

Appeal allowed
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This whole approach does seem distinctly odd. Where a
defendant causing criminal damage makes a drunken mistake,
her entire criminal liability depends on the precise form of her
mistake. For instance, if she makes a mistake and thinks the
property is her own, she will be liable as drunkenness is no
answer to a charge of criminal damage. If, however, because of
her drunkenness she believes that the owner would consent to
the damage to the property, then s.5(3) applies and, as in
Jaggard v Dickinson, the defendant will escape liability.714



It is interesting to compare s.5(3) with the Criminal Justice Act
1967 s.8. In Majewski, Lord Elwyn-

Jones held that drunkenness could not be taken into account
under s.8:

“Its purpose and effect [section 8] was to alter the law of evidence
about the presumption of intention to produce the reasonable and
probable consequences of one’s acts. It was not intended to change the
common law rule. In referring to ‘all the evidence’ it meant all the
relevant evidence. But if there is a substantive rule of law that in
crimes of basic intent, the factor of intoxication is irrelevant (and such
I hold to be the substantive law), evidence with regard to it is quite
irrelevant.”715

It has been commented that it “is difficult to see that section 5(3)
performs any different function in relation to lawful excuse than
section 8 of the Criminal Justice Act 1967 performs in relation to
intention and recklessness”.716 If evidence of drunkenness is
irrelevant to an ascertainment of intention or foresight, it is
difficult to understand why it is relevant to determining whether
one believes another has consented to the property being
damaged.717

F. INVOLUNTARY INTOXICATION
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Where a defendant is reduced to a state of intoxication through
no fault of his own (because, for example, his drinks were
“laced”), he cannot be “blamed” for his actions and will
accordingly have a defence to any criminal charge. However,
this protection extends only to the defendant who is so
intoxicated that he does not form mens rea.

R. V KINGSTON [1995] 2 A.C. 355
(HOUSE OF LORDS):
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The appellant, his drink having been laced with drugs, indecently



assaulted a 15-year-old boy. He was convicted after the judge directed
the jury that they should acquit if they found that he was so affected by
the drugs that he lacked intent, but to convict if he had intent. The
defendant appealed, claiming that he would not have committ ed the
offence but for the drugs. The Court of Appeal upheld his appeal on the
basis that the “operative fault” was not his. The Crown appealed to the
House of Lords.

LORD MUSTILL:

“[T]he general nature of the case is clear enough. In ordinary
circumstances the respondent’s paedophiliac tendencies would have
been kept under control, even in the presence of the sleeping or
unconscious boy on the bed. The ingestion of the drug (whatever it
was) brought about a temporary change in the mentality or
personality of the respondent which lowered his ability to resist
temptation so far that his desires overrode his ability to control them.
Thus we are concerned with a case of disinhibition …

On these facts there are three grounds on which the respondent
might be held free from criminal responsibility. First, that his
immunity flows from general principles of the criminal law.
Secondly, that this immunity is already established by a solid line of
authority. Finally, that the court should, when faced with a new
problem acknowledge the justice of the case and boldly create a new
common law defence.

It is clear … that the Court of Appeal adopted the first approach. The
decision was explicitly founded on general principle …:

‘the law recognises that, exceptionally, an accused person may
be entitled to be acquitted if there is a possibility that although
his act was intentional, the intent itself arose out of
circumstances for which he bears no blame.’ …

My Lords, with every respect I must suggest that no such principle
exists or, until the present case, had ever in modern times been
thought to exist. Every offence consists of a prohibited act or
omission coupled with whatever state of mind is called for by the
statute or rule of the common law which creates the offence. In those
offences which are not absolute the state of mind which the
prosecution must prove to have underlain the act or omission—the
‘mental element’—will in the majority of cases be such as to attract



disapproval. The mental element will then be the mark of what may
properly be called a ‘guilty mind’ … [His Lordship then surveyed
cases both here and in other jurisdictions and concluded that there
was no basis] for holding that the defence relied upon is already
established by the common law, any more than it can be derived
from general principles. Accordingly I agree with the analysis of
Professor Griew, Archbold News, May 28 1993, pp.4–5:

‘What has happened is that the Court of Appeal has recognised a
new defence to criminal charges in the nature of an exculpatory
excuse. It is precisely because the defendant acted in a prohibited
way with the intent (the mens rea) required by the definition of the
offence that he needs this defence.’ …

To recognise a new defence of this type would be a bold step … I
can only say that the defence runs into difficulties at every turn. In
point of theory, it would be necessary to reconcile a defence of
irresistible impulse derived from a combination of innate drives and
external disinhibition with the rule that irresistible impulse of a
solely internal origin (not necessarily any more the fault of the
offender) does not in itself excuse although it may be a symptom of
disease of the mind … Equally, the state of mind which founds the
defence superficially resembles a state of diminished responsibility
… On the practical side there are serious problems …

My Lords, the fact that a new doctrine may require adjustment of
existing principles to accommodate it … is not of course a ground
for refusing to adopt it, if that is what the interests of justice require.
Here, however, justice makes no such demands, for the interplay
between the wrong done to the victim, the individual characteristics
and frailties of the defendant, and the pharmacological effects of
whatever drug may be potentially involved can be far better
recognised by a tailored choice from the continuum of sentences
available to the judge than by the application of a single yea-or-nay
jury decision.

… I consider that both the ruling and the direction of the judge were
correct.”

Appeal allowed
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Many commentators condemned the Court of Appeal decision in
Kingston as surprising, dangerous and contrary to principle,718

and favoured the narrower view of blame adopted by the House
of Lords. However, others have argued that a new exculpatory
defence should be developed for circumstances such as those in
Kingston. Many persons might have secret urges to commit
criminal acts, but blame is inappropriate if they exercise control
and restraint. If the only reason their inhibitions are removed is
because someone else has secretly laced their drink, they are no
longer able to evaluate their actions719 and should not be blamed.
It has been suggested that such a defence, if it were to be
afforded, should depend upon an assessment whether the
conduct was “out of character”.720 This would involve comparing
the defendant’s “settled” character with the defendant’s
intoxicated character. If the involuntary intoxication
“destabilises” his character so that he commits an offence he
should have an excuse.721 Such an approach, however, is
perceived by others to be blaming persons for what they are
rather than what they have done. Apart from difficulties of proof
(for example, establishing whether or not Kingston had abused
children on previous occasions), the fact is that the evidence
established on this occasion that Kingston only gave way to his
desires because of the unforeseen actions of a third party. The
real blame should be directed at that third party. Where a person
commits a crime because of threats by another, we blame that
other person and allow the defendant a defence of duress. We do
not enquire whether the actions were “out of character”. The
same approach should be adopted to those whose inhibitions are
removed by the secret acts of others.

Criminal liability should generally only be imposed upon
blameworthy actors who cause prohibited harms. It was seen in
Ch.2 that mens rea is increasingly being given a normative
meaning, equating it with blameworthiness or culpability—
rather than bearing its cognitive meaning as involving intention
or foresight. Following this, it is appropriate to blame actors who
voluntarily become intoxicated—even though they might lack
cognitive mens rea. On this basis, however, we ought not to
blame people such as Kingston. As the Court of Appeal put it,
“the law should exculpate him because the operative fault is not
his”.722 Judicial developments to date, however, suggest that



while courts are prepared to expand the concept of mens rea to
inculpate blameworthy actors, they are unwilling to restrict mens
rea to exclude non-blameworthy actors such as Kingston.
Accordingly, an alternative might be to reflect the lack of fault
on the part of an actor like Kingston through the creation of a
new defence. Lacey, for example, has argued for the creation of
a new defence of “blocked evaluation” which, rather than
operating on the basis of lapse of character, could be thought of
in “terms of temporary lapses of normal conditions of agency,
given that the lapse is of the kind which removes or seriously
undermines the normal reasoning process.”723 Such a defence
might not only be available to those defendants (with mens rea)
pleading involuntary intoxication.724 The House of Lords, has,
however, rejected any such approach and, clinging to orthodoxy,
proclaimed that Kingston must be liable as he acted with mens
rea and no established defence was applicable. It must be
seriously doubted whether this severing of the link between
moral fault and blame can be justified.
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Despite these concerns, the Law Commission has endorsed the
rule in Kingston, agreeing with their Lordships’ reasoning and
approach.725 It believes that the common law position should be
retained and “that there should be no defence of reduced
inhibitions or blurred perception of morality where D’s condition
was caused by involuntary intoxication”.726

In relation to involuntary intoxication more generally, the Law
Commission’s proposals also restate the common law but do
provide a non-exhaustive list of situations which would count as
involuntary intoxication, such as where intoxication results from
the administration of an intoxicant under duress, or where
intoxication results from taking an intoxicant for a proper
medical purpose.727

G. “DUTCH COURAGE”
INTOXICATION
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Where persons deliberately reduce themselves to a state of



intoxication to give themselves “Dutch courage” to commit a
crime, their intoxication will not be a defence even to crimes that
can only be committed with a specific intention. They are to be
“blamed” to the same extent as the person who intentionally
commits a crime. As Lord Denning stated in Gallagher:

“If a man, whilst sane and sober, forms an intention to kill … and then
gets himself drunk so as to give himself Dutch courage to do the
killing … he cannot rely on his self-induced drunkenness as a defence
to a charge of murder, nor even as reducing it to manslaughter … the
wickedness of his mind before he got drunk is enough to condemn
him, coupled with the act which he intended to do and did do.”728

LAW COMMISSION, LEGISLATING THE
CRIMINAL CODE, INTOXICATION AND
CRIMINAL LIABILITY (LAW COM.
NO.229) (1995), PARAS 6.51–6.52:
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“[T]he situation is far-fetched in the extreme … Lord Denning was
concerned with the defendant who becomes intoxicated in order to give
himself courage to carry out his intention—not in the hope that he will
lose all control of his actions but will nevertheless somehow happen to
do the very thing that he lacks the courage to do while conscious. If his
purpose is to give himself ‘Dutch courage’ rather than to turn himself
into an automaton, we do not think it right that he should be regarded,
at the time when he causes the consequence he desires, as intending
that consequence. He cannot fairly be deemed to have had, at that later
time, the intention that he in fact had when he became intoxicated …
We have considered whether to propose a special rule for the case of
the person who becomes intoxicated in order to turn himself into an
automaton, hoping that while in that state he will commit the actus reus
of an offence requiring intention; but we have concluded that such a
rule would be of no practical value … [I]t is almost inconceivable that
the case envisaged could ever arise; certainly we are unaware of any
such case.”



H. INTOXICATION CAN CAUSE
INSANITY OR DIMINISHED
RESPONSIBILITY
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Drunkenness can cause a disease of the mind sufficient to bring
the defendant within the insanity rules.729 It can cause, for
example, a delirium tremens. However, the defence is rarely
successful in England. In Burns,730 a psychiatrist testified that
Burns had a disease of the mind because his brain was damaged
by alcohol with the result that on the occasion of the alleged
crime he was suffering from “amnesia in the sense that the thing
does not register at the time because the brain function is
impaired” which meant that Burns did not know what he was
doing, or that it was wrong. It was accepted that this defence
could result in an insanity verdict, but the jury rejected the
psychiatric evidence and concluded that Burns knew what he
was doing.

Although the new greater flexibility in sentencing options upon a
finding of “not guilty by reason of insanity” has led to an
increase in the number of such verdicts, it is not clear whether
this has led to insanity caused by drunkenness to be pleaded
more frequently.731 In Bromley,732 the defendant suffered from
brain damage which could motivate him into violence upon
consuming a small quantity of alcohol. On a charge of attempted
rape, it was held that the drink had made him temporarily insane.
Pursuant to the court’s powers733 he was given an absolute
discharge.

Can alcoholism amount to a disease of the mind for the purposes
of the insanity defence? This issue is problematic because the
medical and sociological literature is still divided as to whether
alcoholism is a disease or learned behaviour.

JULIA TOLMIE, “ALCOHOLISM AND
CRIMINAL LIABILITY” (2001) 64
M.L.R. 688, PP.689–708:
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“[These] two competing conceptualisations of the phenomenon … can
be labelled the ‘disease model’ and the ‘habit model’ …

[T]he disease model views alcoholism as an abnormal mental
condition, whereas the habit model views alcoholics as involved in
normal human processes but making bad choices … [S]ome disease
models of alcoholism view the condition as involving a total loss of
control over drinking, whereas some disease models and all habit
models view an alcoholic’s control over their drinking as impaired
rather than totally lost … The model of criminal responsibility that
purportedly underpins the criminal justice system is premised on the
notion that people have free will and rationality … Intoxication can
impair one’s capacity for choice on a number of … levels. However,
even if it has, as a matter of public policy the defendant is often not
exonerated in spite of that impairment. It is considered that their choice
to get dangerously intoxicated in the first place is sufficiently morally
culpable to supply criminal responsibility in spite of their lack of
choice at the time of the crime. The condition of alcoholism is
interesting because it challenges this assumption. Unlike other people
who choose to get drunk, alcoholics belong to a category of people
who have impaired choice around even the decision to get intoxicated.

How the defendant’s alcoholism should shift the normal calculation of
criminal liability based on their intoxication differs depending on the
model of alcoholism that one adopts. For example, if one views
alcoholism as a habit that has impaired the defendant’s choices to drink
but still left them with choice, it is extremely difficult to argue that
there should be reduced criminal liability based on the condition. On
the other hand if one views alcoholism as an abnormal mental
condition which either totally deprives the defendant of the choice to
drink, or leaves them with both an impaired choice and disordered
thinking around what degree of choice they do have, then there is a
strong argument for taking into account the alcoholic’s intoxication
when considering their criminal liability …

If a history of alcoholism produces an independent and recognised
pathological condition then it is uncontroversial that this can form the
foundation of an insanity defence. Thus delirium tremens and alcohol
withdrawal psychosis can be the basis of a successful insanity defence.
What is not so clear is whether alcoholism per se, along with states of



intoxication which result from it, can form the basis of the insanity
defence …

Once again the strongest argument for alcoholism forming the
foundation of the insanity defence applies if the disease model of
alcoholism is adopted … On the other hand, if the habit model of
alcoholism is adopted then there is little argument for alcoholism
forming the foundation of an insanity defence …

So from a policy point of view it appears to make the most sense to
treat an alcoholic defendant within the auspices of the criminal justice
system, releasing them if treatment is successful and they are likely to
be reintegrated as a contributing and functional member of the
community, but requiring them to serve out the standard sentence for
their crime if they are not treatable at that point in time. There are two
ways of achieving this result.

The first is to deal with the alcoholic’s condition at the point of trial
and impose treatment in the place of punishment as a matter of liability
rather than sentence. Insanity is a defence that effectively achieves this
result … The second way of dealing with the issue is to hold an
alcoholic fully responsible for the crimes that they have committ ed
and then deal with their condition as a sentencing issue.”
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Although the matter is unresolved in English law, the better
approach would be to follow the lead provided in the US734 and
regard alcoholism as capable of amounting to a disease of the
mind—bearing in mind that a defence of insanity will not
succeed in such cases unless the other rigorous requirements of
the M’Naghten Rules have been satisfied.

Can intoxication give rise to a defence of diminished
responsibility? In Tandy,735 it was indicated that alcoholism
could bring a defendant within the scope of the Homicide Act
1957 s.2: (i) “if the alcoholism had reached the level at which
her brain had been injured by the repeated insult from
intoxicants so that there was gross impairment of her judgment
and emotional responses”736; and (ii) if “the appellant’s drinking
had become involuntary, that is to say she was no longer able to
resist the impulse to drink”. It has been argued that the court:



“effectively required a defendant who wants to base a defence of
diminished responsibility on their alcoholism to demonstrate a total
impairment of control at all times around alcohol. What this means is
that the court was setting a requirement that even the most chronic
alcoholic will find difficult to meet.”737

The decision appeared to be inconsistent with s.2 which then
required only a substantial, and not total, impairment of mental
responsibility.738

It is clear that the transient effect of drink or drugs, even if the
intoxication is acute, is insufficient.739 However, more
problematic is the situation where the defendant pleads mental
abnormality but is also heavily intoxicated at the time of the
offence.

R. V DIETSCHMANN [2003] 1 A.C.
1209 (HOUSE OF LORDS):
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The defendant was suffering from a mental abnormality (an adjustment
disorder which was a depressed grief reaction to a bereavement) but
was also heavily intoxicated at the time of the killing.

LORD HUTTON:

“The policy of the criminal law in respect of persons suffering from
mental abnormality is to be found in the words of section 2 … [A]
brain-damaged person who is intoxicated and who commits a killing
is not in the same position as a person who is intoxicated, but not
brain-damaged, and who commits a killing … I consider that the
jury should be directed along the following lines:

‘Assuming that the defence have established that the defendant
was suffering from mental abnormality as described in section
2, the important question is: did that abnormality substantially
impair his mental responsibility for his acts in doing the killing?
You know that before he carried out the killing the defendant
had had a lot to drink. Drink cannot be taken into account as
something which contributed to his mental abnormality and to



any impairment of mental responsibility arising from that
abnormality. But you may take the view that both the
defendant’s mental abnormality and drink played a part in
impairing his mental responsibility for the killing and that he
might not have killed if he had not taken drink. If you take that
view, then the question for you to decide is this: has the
defendant satisfied you that, despite the drink, his mental
abnormality substantially impaired his mental responsibility for
his fatal acts, or has he failed to satisfy you of that? If he has
satisfied you of that, you will find him not guilty of murder but
you may find him guilty of manslaughter.”’740
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While this is clearly in line with other policy decisions in
relation to intoxication, this is not an easy exercise for the jury.
The fact that the defendant is intoxicated is not to be taken into
account. The jury must focus on the pre-existing abnormality of
mind and assess whether that abnormality substantially impaired
his mental responsibility. But, given the fact that the drink may
also have “played a part in impairing his mental
responsibility”,741 it is surely far-fetched to expect a jury to be
able to discriminate between the two causes of impairment. The
short answer is that juries will continue to do what they normally
do when dealing with diminished responsibility in the minority
of cases where there is not a guilty plea and simply accept the
views of the medical experts.742 The practical importance of this
decision is that it confirms that drunken defendants with mental
abnormalities are not barred from pleading diminished
responsibility.

I. REFORM OF THE LAW
4–350

As will be clear from the above discussion, the law on
intoxication has long been considered to be in need of reform.

GEORGE P. FLETCHER, RETHINKING
CRIMINAL LAW (1978), PP.847–848:
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“His fault in rendering himself non-responsible at the time of the
violent act is constant, whether he commits a burglary, a rape, or a
murder. To bring the scope of his liability into line with his culpability
in getting drunk, the law seeks a compromise. There has to be some
accommodation between (1) the principle that if someone gets drunk,
he is liable for the violent consequences, and (2) the principle that
liability and punishment should be graded in proportion to actual
culpability.

German law and American law reveal two different approaches to
reconciling these conflicting principles. German law includes
intoxication along with mental illness as a basis for denying the
capacity to be held accountable for a wrongful act. Deference to the
conflicting principle of liability for the risk implicit in getting drunk is
found in a special section of the Code, which is here translated in full:

(1) Whoever intentionally or negligently becomes intoxicated
through the use of alcohol or other intoxicating substances is
punishable up to five years in prison, if while in that intoxicated
condition he commits a wrongful act and if by virtue of the
intoxication is not responsible for that act (or his non-responsibility
is a possibility).

(2) In no event may the punishment be greater than that for the
wrongful act committed in the state of intoxication.

The concept of negligence underlying this provision is negligence as to
the risk of committing a crime while intoxicated. If the suspect takes
adequate precautions against committing a crime while intoxicated,
there is no negligence. If, for example, he hires someone to supervise
his conduct while he is intoxicated and the hired person unexpectedly
fails to restrain him, there would be a good case against liability. If he
gets drunk in a bar and while in a state of non-responsibility he throws
a bottle at a valuable mirror, he is not punished for the wrongful act of
intentionally destroying the property of another; rather he is punished
for the wrongful act of creating a risk that he would behave non-
responsibly and intentionally destroy property …

[T]he theory of the provision is not simply that he negligently take the
risk that he might do some harm. The requirement of a wrongful act
while intoxicated is an important limitation.



Indeed the limitation suggests that the theory underlying the provision
is not simply one of negligently endangering other persons. If risk-
taking were the essence of the crime, there would be no concern about
the wrongfulness of the intoxicated act and indeed it would be hard to
explain why the subsequent act should be required at all.”
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Over the past few decades, English law reform bodies have
vacillated between proposals to modify Majewski and the more
radical proposal of abolishing Majewski and replacing it with a
separate offence.

CRIMINAL LAW REVISION
COMMITTEE, 14TH REPORT,
OFFENCES AGAINST THE PERSON
(CMND.7844, 1980), PARAS 259–264:
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“259. … What calls for punishment is getting intoxicated and when in
that condition behaving in a way which society cannot, and should not,
tolerate. An offence which covers this situation must make some
reference to the harm caused, and cannot be expressed simply in terms
of getting dangerously intoxicated, however gross the intoxication may
have been. Furthermore, the harm needs to be identified to some
extent: the drunken man who on arrest punches a police officer should
not be labelled with the same offence as the alcoholic who kills a child
when trying to interfere with her sexually. It is doubtful whether any
solution to the problem based solely upon legal principle would be
generally acceptable. Policy has to be taken into account …

260. The Butler Committee considered offences committed while
voluntarily intoxicated … and they proposed the creation of a strict
liability offence where a person while voluntarily intoxicated does an
act (or makes an omission) that would amount to a dangerous offence
if it were done or made with the requisite state of mind for that offence.
Their proposal is that the offence should not be charged in the first
instance. On indictment the jury would be directed to find on this
offence in the event of intoxication being successfully raised as a



defence to the offence originally charged … On this proposal the jury
would have no option but to convict of the dangerous intoxication
offence. On conviction of the offence on indictment the maximum
penalty suggested is one year’s imprisonment for a first offence or
three years’ imprisonment for a second or subsequent one; on summary
trial the maximum sentence of imprisonment would be six months.

261. One of the defects in the Butler Committee proposal is, in our
opinion, the problem of the nomenclature of the offence. A conviction
of the Butler Committee offence would merely record a conviction of
an offence of committing a dangerous act while intoxicated. This is
insufficient. The record must indicate the nature of the act committed,
for example whether it was an assault or a killing. It would be unfair
for a defendant who has committed a relatively minor offence while
voluntarily intoxicated to be labelled as having committed the same
offence as a defendant who has killed. The penalty suggested is also in
our opinion insufficient to deal with serious offences such as killings or
rapes while voluntarily intoxicated by drink or drugs.

262. Professors Smith and Glanville Williams support the proposal of a
separate offence because in the first place they consider it to be a
fundamental principle that a person should not be convicted of an
offence requiring recklessness when he was not in fact reckless. In
such a case the verdict of the jury and the record of the court do not
represent the truth. Secondly, they think it important that the verdict of
the jury should distinguish between an offender who was reckless and
one who was not because that is relevant to the question of sentence …

The majority of us feel, however, that [the Smith and Williams’
proposal for a special offence carrying the same punishment as the
complete offence] would also create problems. The separate offence
would add to the already considerable number of matters which a jury
often has to consider when deciding whether the offences charged have
been proved, and some of us feel that the separate offence would make
the jury’s task even more difficult than it is at present in some cases …
It seems likely moreover, that if the separate offence is created there
would be many more trials in which defendants would raise the issue
of drunkenness … [M]any defendants might seek to plead to the
special offence rather than the offence charged, either because they
might prefer to be convicted of the special offence rather than the
offence charged (as for example rape), or because the special offence
might tend to be regarded as a less serious offence … We also consider



that it is artificial and undesirable to have a separate offence for which
conviction is automatic but which carries the same maximum penalty
as the offence for which a defendant would have been convicted but for
the lack of proof of the required mental element due to intoxication. It
is also important to consider the public reaction to the creation of a
separate offence: we are of the opinion that they would be confused by
it.”743
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The majority of the Criminal Law Revision Committee
accordingly rejected the proposal for a special intoxication
offence and instead recommended a codification of the law,
endorsing the “recklessness test” discussed above, namely, that
intoxication should never be a defence to crimes that can be
committed recklessly; it could at most negative the mental
element of intention required for the commission of an offence.
This proposal was reproduced by the Draft Criminal Code Bill
1989 cl.22744 and in the Law Commission’s proposals in 1995.

LAW COMMISSION, LEGISLATING THE
CRIMINAL CODE, INTOXICATION AND
CRIMINAL LIABILITY (LAW COM.
NO.229) (1995), PARAS 6.6–6.7:
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“6.6 We … have concluded that the best way of codifying the present
law, whilst avoiding the problems inherent in the present distinction
between offences of specific and basic intent, is to confine the
Majewski principle, broadly speaking, to offences for which proof of
recklessness (or awareness of risk) is sufficient …

6.7 This policy may represent the present law, although it is difficult to
state this with any certainty … [I]t has the advantages of simplicity and
clarity, both matters of great importance in any system of criminal law.
Finally, this change in the law will have a negligible practical effect in
relation to crimes already judicially categorised as being of basic or
specific intent, since most crimes designated as being of basic intent
are capable of reckless commission.”
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This recommendation (which was substantially adopted in the
subsequent Government proposals745) has been criticised.

JEREMY HORDER, “SOBERING UP?
THE LAW COMMISSION ON CRIMINAL
INTOXICATION” [1995] 58 M.L.R. 534,
535–536:
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“Despite the radical change of direction since the Consultation Paper,
one thing has not changed in the Commission’s final Report. This is,
ironically, the attitude of uncomprehending hostility towards the
common law’s attempt to express, in its division of crimes between
those of basic and of specific intent, the very distinctions between
offences on which the Commission’s new proposals are broadly based.
Despite the views of those working in the criminal justice system that
the current law works fairly, as well as without difficulty, the
Commission makes little effort to discern any deeper principles
underlying the common law that might explain why its rules can be
regarded as fair. They endorse the view that ‘the designation of crimes
as requiring, or not requiring, specific intent is based on no principle at
all’ (3.27; 5.36). How is it, then, that the Commission has thought it
right to track the designation so closely in its own proposals? For the
kinds of mentes reae mentioned in clause 1(2), allegations of which
may be met by leading evidence of voluntary intoxication, bear a
striking resemblance to the mentes reae of crimes of specific intent,
allegations of which can presently be rebutted by such evidence at
common law.

The answer is that the Commission regards the case for restricting the
ability of a defendant to deny mens rea through pleading voluntary
intoxication as founded on pure and simple policy considerations. They
side with J. C. Smith in taking the view that ‘the real reason for
punishing [the defendant, by applying Majewski] is the outrage that
would quite reasonably be felt if serious injury caused to an innocent
person by a drunk were to go unpunished’ (5.23). In a sense, thus, the
Commission’s proposals are purely defensive. The main bulk of the



provisions are designed to fend off public criticism rather than to
provide a principled basis on which the law can operate. If this is true
(as it seems to be), then to allow evidence of voluntary intoxication to
negative mens rea in any crime, particularly a serious crime of
violence, looks perverse … By allowing a concern for policy to
dominate its -thinking, the Commission simply clears the way for a
Government obsessed with ‘crime control’ to take that concern to its
logical conclusion, which is that the Commission’s proposals should be
ignored and voluntary intoxication should make no impact whatsoever
on criminal liability. Yet this is the very conclusion the Commission
and its consultees thought most undesirable.”746
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Almost 15 years later, the author of this extract, Jeremy Horder,
as Law Commissioner, was in a position to try to identify the
principles underlying the common law and to base new
proposals upon them. The Law Commission now accepts that its
earlier proposals might have been too complex747 and has
“returned to the subject with a stripped down approach”.748 As
noted earlier, it believes that the rationale of the law is and ought
to be that the subjective recklessness involved in becoming
intoxicated (and thus more dangerous to society) is the moral
equivalent of the subjective recklessness usually required for
liability. It takes the view now that the concepts of specific and
basic intent are “ambiguous, confusing and misleading” and
proposes to abandon them.749 However, the substance of the
distinction is retained.

LAW COMMISSION, INTOXICATION
AND CRIMINAL LIABILITY (LAW
COM. NO.314) (CMND.7526, 2009),
PARAS 3.35–3.48:
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“Recommendation 1: the Majewski rule

3.35 There should be a general rule that:

(1) if D is charged with having committed an offence as a



perpetrator;

(2) the fault element of the offence is not an integral fault
element (for example, because it merely requires proof
of recklessness); and

(3) D was voluntarily intoxicated at the material time;

then, in determining whether or not D is liable for the offence, D
should be treated as having been aware of anything which D would
have been aware of but for the intoxication.

3.36 The approach we recommend would apply regardless of the
degree to which D was intoxicated and regardless of whether D’s state
of intoxication was caused by alcohol or some other drug or substance
(such as a solvent) or any combination of intoxicants.

3.37 We include recklessness within the scope of this general rule as an
‘example’, but the practical effect of the rule … would be to limit the
application of the rule to allegations of recklessness …

3.38 If the allegation is one of subjective recklessness, D would be
treated as having been aware of any risk or circumstance D would have
been aware of but for his or her self-induced state of intoxication …

Recommendation 2: the rule for integral fault elements

3.42 If the subjective fault element in the definition of the offence, as
alleged, is one to which the justification for the Majewski rule does not
apply, then the prosecution should have to prove that D acted with that
relevant state of mind.

3.43 … For such fault elements, evidence of D’s voluntary intoxication
should be taken into consideration by the court when determining
whether the prosecution has proved that D acted (or failed to act) with
the required state of mind. We list the integral fault elements below
under our next recommendation.

3.44 Importantly, it would be the particular state of mind alleged by
the prosecution, not the offence itself, which would determine whether
the general rule applies. Our recommendation would abandon the
courts’ unhelpful categorisation which distinguishes between offences
of ‘specific intent’ and offence of ‘basic intent’ …

3.45 If recklessness is alleged then, as explained above, the general
rule would apply. But if the prosecution alleges that D acted with an



integral fault element, it would be necessary to prove that D had that
required state of mind at the relevant time; and the jury would be
directed that D’s intoxication should be taken into account in
determining whether the allegation has been proved.

Recommendation 3: the integral fault elements

3.46 The following subjective fault elements should be excluded from
the application of the general rule and should, therefore, always be
proved:

(1) intention as to a consequence [but not intention as to
conduct];

(2) knowledge as to something;

(3) belief as to something (where the belief is equivalent to
knowledge as to something);

(4) fraud; and

(5) dishonesty.

3.47 Two other states of mind we recommend for inclusion … [relate
to specific recommendations for those who assist or encourage crime].

3.48 The list of integral fault elements we recommend would be
exhaustive.”
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The term “integral fault element” is not perhaps the most
felicitous of expressions but otherwise the recommendations
bring greater clarity to the underlying rationale of intoxication
(very much like the analysis adopted by Simester discussed
earlier) and to the law. The Government rejected these
proposals.750

IX. Lack of Age

A. INTRODUCTION
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Crime (particularly less serious forms of crime) is predominantly
a youthful phenomenon. Both official statistics and self-report



studies confirm that the peak age of offending is in mid-teens
and that most such offenders (particularly females) will “grow
out of crime”.751 The response of the criminal justice system to
crime by children has fluctuated sharply and has been
fundamentally affected by political considerations. The
pendulum has swung between a punitive approach (which holds
a child responsible as if an adult) and one based upon
considerations of welfare. As part of an ever-changing uneasy
balance between the two, the law does take some account of the
different stages of childhood. Of course, in reality, the process of
maturation is a gradual one.752 The criminal law is rather less
subtle than this: it recognises that very young children should not
be held responsible for their actions and so there is a fixed age
limit below which they will be excused liability.

The age of criminal responsibility is currently set at ten.753 This
is considerably lower than many other European countries,
where the average age at which responsibility is imposed is 14
years old.754 There was also a transitional phase between the ages
of ten and 14, during which time the child used to be presumed
to be “doli incapax”. Only if the prosecution could rebut the
presumption by proof that the child knew what she was doing
was seriously or gravely wrong and not merely naughty or
mischievous could the child be held criminally responsible for
her actions.755 Although entirely sound in relation to the
underlying principles of the criminal law, the presumption
increasingly came under fire as illogical, lacking in common-
sense, out-dated, a serious disservice to the law and
unnecessary.756 In C v DPP, the House of Lords urged that the
presumption be subject to “parliamentary investigation,
deliberation and legislation”.757 With less deliberation than was
warranted by the significance of the reform, the Crime and
Disorder Act 1998 s.34 was passed. This states that “[t]he
rebuttable presumption of criminal law that a child aged ten or
over is incapable of committing an offence is hereby abolished”.
On a strict reading, this section abolished the presumption only
and it was thus argued that it was still open to a child between
the ages of ten and 14 to show that she did not understand that
what she had done was seriously wrong.758 In CPS v P, Smith LJ
expressed the view (obiter) that the defence remained in
existence but also flagged up the issue for another court to



consider fully.759 The House of Lords has now done so in R. v
JTB.760 Whilst their Lordships acknowledged the ambiguity of
the provision, it has ruled that s.34 abolished both the
presumption and the defence of doli incapax entirely for children
aged ten and over. It is regrettable that such an important change
in the law’s approach to the criminal responsibility of children
should have been achieved in such an ambiguous manner.
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This reform was a very significant part of a policy which over
the last 20 years or so has sought to make children—even very
young children—increasingly liable for their actions.761 Despite
the fact that only a small number of very young children are
brought before the courts762 and that the 1980s saw considerable
success in diverting children away from custody and from the
courts by use of formal cautioning etc,763 he perception has
grown that children are out of control. Concerns about the use of
multiple cautions764 and the perceived growth in both the
prevalence and gravity of young children’s crime, fed, in part, by
the highly-publicised killing of James Bulger by two ten-year-
olds765 have led to a flurry of punitive initiatives. “In the space of
only five years the young person in the arms of the criminal law
has been largely reconstructed within the ‘little adult’ imagery of
the Victorian era”.766 The measures adopted have led to intense
criticism both domestically and internationally.767 In particular,
the UN Committee on the Rights of the Child has recommended
that the UK “Raise the minimum age of criminal responsibility
in accordance with International standards”, as one of a number
of recommended measures to bring Its juvenile justice system
Into line with standards required by the Convention on the
Rights of the Child.768

B. BELOW THE AGE OF TEN
4–363

Children below this age are irrebuttably presumed to be
incapable of committing crime. Care proceedings may be
brought if it is thought that the child “is suffering or is likely to
suffer significant harm and that the care given to him is not what
it would be reasonable to expect a parent to give, or the child is



beyond parental control”.769 These proceedings are entirely civil
and decisions are based upon the welfare of the child.770

However, over the last decade an increasing number of other
measures have been introduced with the aim of controlling the
antisocial behaviour of children under the age of ten (and their
parents).771 Although these measures are said to be to “protect
young children from being drawn into crime” and to “help them
change their bad behaviour”772 there can be little doubt that they
are experienced as punishment, and are part of a deeply
unsatisfactory trend which could render the concept of the age of
criminal responsibility meaningless.

C. ABOVE THE AGE OF TEN
4–364

Between the ages of ten and 13, offenders are categorised as
children, and between 14 and 17 years old as young persons.773

The sentencing options available to the youth court774 depend
upon this categorisation. A further, transitional category, referred
to in the preceding White Paper775 as “near adults” has been
included in the young person category. The courts are given
additional sentencing powers for 16–17 year olds whose
maturity warrants such treatment. Courts must “have regard to
the welfare of the child or young person”776 but as this is not the
only consideration, the court may find persuasive, for example,
the need to protect the public.

X. Sundry Defences
4–365

In addition to the general defences discussed in this chapter,
there are numerous other defences which are beyond the scope
of this book. Such defences are more specific: it is, for example,
a defence to a charge of unlawful possession of a firearm to
show reasonable excuse or lawful authority.777 Likewise, it is a
defence to the offence of failing to provide a specimen of breath
or blood or urine (for the purposes of the offence of driving or
being in charge of a vehicle with a blood/alcohol concentration
above the prescribed limit) to show a reasonable excuse.778



Another example of a specific defence is that a police officer
may use such force as is reasonable in effecting a lawful
arrest.779
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Chapter 5

Inchoate Offences

I. Introduction
5–001

An inchoate crime is one that is “committed by doing an act with
the purpose of effecting some other offence”.1 It is committed
when the defendant takes certain steps towards the commission
of a crime. There are three main inchoate offences in English
law—attempt, conspiracy and encouraging or assisting crime
(formerly, incitement)—and the nature of the requisite steps that
need be taken varies with each. With attempt the defendant must
have tried to commit the offence and have got relatively close to
achieving the objective. With conspiracy at least two people
must have agreed to commit a crime. With encouraging or
assisting crime the defendant must have encouraged or assisted
another to commit a crime.

An inchoate offence is one that is “relative to the offence-in-
chief”.2 It consists of actions falling short of the consummated
crime. It is thus not a crime existing in the abstract. One cannot
be charged with “conspiracy” or “attempt”. The indictment must
be drafted with reference to the complete offence, for example,
conspiracy to murder or attempt to steal.

There are many other offences in English law that might be
thought of as inchoate in the sense that they penalise conduct
that might be preparatory to the commission of other offences.
For example, under the Terrorism Act 2006 s.5, there is an
offence of preparation of terrorist acts. These offences are,
however, “crimes in themselves” and are charged as such
without reference to any further offence. Such offences are
commonly described as endangerment offences.

Both inchoate and endangerment offences share a common



element. No harm is caused, in the ordinary sense of the word;
no person need be injured; no proprietary interest is damaged. A
crucial question, therefore, running through the analysis of such
offences will be: how can one justify the existence of these
offences and how should they be punished in comparison with
the complete offence?

II. Attempt

A. SHOULD THERE BE A LAW OF
ATTEMPT?

5–002

Generally, criminal liability is imposed upon a blameworthy
actor who causes a prohibited harm. With attempts, the
blameworthiness element is clearly satisfied. The person who
attempts to commit an offence clearly has the mens rea of that
full offence.3 But no harm has been caused in the usual sense of
the word: for instance, the victim has not died or has not lost any
property. Are we justified in imposing criminal liability upon an
actor who has caused no such harm?

There are two quite distinct ways of answering this question—
both leading to the conclusion that criminal liability should be
imposed for attempts:

1. In terms of desert, an attempter’s “moral culpability is
(broadly) comparable to that of a successful offender”.4 As
Ashworth puts it:

“A person who tries to cause a prohibited harm and fails is, in terms of
moral culpability, not materially different from the person who tries
and succeeds: the difference in outcome is determined by chance
rather than choice, and a censuring institution like the criminal law
should not subordinate itself to the vagaries of fortune by focusing on
results rather than culpability.”5

Further, where a crime is attempted, there is a harm, namely, a
threat to security. We all have rights to bodily and proprietary
security. An attempt to commit a crime represents a danger to



these rights. Our right to security has been infringed. This
infringement of our rights constitutes, in itself, a harm that the
criminal law seeks to punish. Gross expresses the point well:

“Where there is only attempt liability, the conduct itself may usefully
be regarded as a second order harm: in itself it is the sort of conduct
that normally presents a threat of harm; and that, by itself, is a
violation of an interest that concerns the law. The interest is one in
security from harm and merely presenting a threat of harm violates
that security interest.”6
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2. In utilitarian terms, criminal liability for attempts may be
justified in the absence of any harm. A person who attempts to
commit a crime is dangerous and needs restraining. Such a
person is also in need of rehabilitation and punishment for
individual deterrence, otherwise they might try to commit the
crime again being more careful the next time. There is also a
final important instrumental justification here: the police should
be given every encouragement to prevent crime, not simply to
detect it. On this basis the police should be empowered to arrest
and the Crown Prosecution Service to prosecute, for attempts to
commit crimes.

Of course, whenever arguments such as these are raised, we find
ourselves faced with the same central question: while utilitarian
considerations might explain the purpose of punishment, are we
ever justified in punishing exclusively for such reasons? Or may
we only punish offenders who deserve punishment? If the latter,
then we are back to our starting point that, generally, punishment
is only deserved where there is a combination of blame and
harm. However, this is not a cast-iron rule. With crimes of strict
liability, the law is prepared to dispense with the element of
blame in imposing liability. It could be that with crimes of
attempt, the utilitarian arguments for punishment are so strong
that we are prepared to dispense with the element of harm, and
assert that punishment is justified (i.e. deserved) on the basis of
the blame element alone.

Thus under either of these explanations it is possible to justify
the existence of a law of attempt. The contours of such a law will



vary, however, depending on which of the two views is
accepted. This is because the first view focuses on attempts as
threats to people’s interests in security from interference. Thus,
unless the attempter gets near to completing the crime (and,
generally, unless the crime is possible), no interests are
threatened and criminal liability is not justified. But the
emphasis in the second view is on the mens rea of the attempter:
if they have the requisite mens rea, they need not get near to
committing the complete offence (and, generally, it will be
irrelevant whether the crime is possible). The tensions between
these two approaches and their impact upon the law will be
explored further when we examine the actus reus of attempt.

Can there be an attempt to commit all crimes? The Criminal
Attempts Act 1981 s.1(4) provides that there can only be
criminal liability for attempts to commit “any offence which, if it
were completed, would be triable … as an indictable offence”.
This includes offences “triable either way”.7 So, even if the
substantive offence is one that punishes only acts of preparation,
there can be liability for attempt to commit such a crime. For
example, the Sexual Offences Act 2003 s.14 creates the offence
of arranging or facilitating the commission of a child sex
offence. In Robson, it was held that:

“although the acts criminalised by s.14 are acts of preparation, it is
nonetheless a substantive offence and there is no reason why there
should not be an attempt to commit such a substantive offence.”8

Criminal liability for attempts to commit summary offences was
excluded because there is:

“no social need to extend the punishment of attempt outside the class
of serious crime. The amount of time spent considering complicated
questions would be out of all proportion to the advantage accruing
from allowing the law to intervene at an early stage.”9
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It is submitted that such an approach is justifiable. With
attempts, criminal liability is imposed in the absence of any
direct harm (other than a threat to security). When dealing with



serious offences we are arguably justified in dispensing with the
requirement of harm. However, when dealing with the lesser
summary offences which pose less of a threat to security, we
should insist on harm actually occurring as a prerequisite to any
criminal liability.10 The Law Commission has proposed that
there should be liability for attempts to commit a summary
offence because some summary offences are relatively serious
and the demarcation line between indictable and summary
offences is somewhat arbitrary.11 However, after consultation,
this proposal has been abandoned. It would have involved an
increase in the reach of the substantive criminal law and there
was no broad consensus amongst consultees for such an
extension of the law.12

Section 1(4) of the Act also excludes liability for attempted: (a)
conspiracy; (b) aiding, abetting, counselling, procuring or
suborning an offence;13 and (c) offences under s.4(1) (assisting
offenders) or s.5(1) (accepting or agreeing to accept
consideration for not disclosing information about an arrestable
offence) of the Criminal Law Act 1967. In Goldman,14 it was
held that there could be liability for attempting the (now
repealed) offence of incitement. There probably can be liability
for attempting the new offences of encouraging or assisting
crime.15 The worrying development of double inchoate liability
is considered at the end of this chapter.

It has been suggested that we do not need a general law of
attempt. Each substantive offence could be defined, or redefined,
so as to include attempts to commit that offence.16 For instance,
the crime of handling stolen goods is defined by the Theft Act
1968 s.22 in the following terms:

“(1) A person handles stolen goods if … he receives the goods, or …
undertakes or assists in their retention, removal, disposal or realisation
…, or if he arranges to do so.” (Emphasis added)
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Arranging to receive stolen goods is part of the substantive
offence. Without this provision many such arrangements would
have constituted attempts to commit the offence. If all offences
were defined in a comparable manner, a general law of attempt



would be unnecessary. Such an approach, however, poses
immense problems. First, is it realistic to expect that all criminal
offences could be defined (and all existing offences redefined)
so as to include attempts within their definition? Secondly, and
most importantly, if, as will be suggested in the next section,
attempts are to be regarded as less serious than completed
offences, we surely do not wish to collapse the distinction
between the two. One way of avoiding this would be to increase
the number of separate offences of ulterior intent, such as
committing an offence with intent to commit a sexual offence.17

This would have the advantage of fair labelling in the sense that
it accurately reflected what the defendant did,18 but it would lead
to a plethora of offences. Ulterior intent crimes have their place
but a general law of attempt, separate from the complete crime,
is still needed for reasons of fair labelling—it is an attempt
rather than the complete offence—and punishment.19

B. PUNISHMENT OF ATTEMPTS

CRIMINAL ATTEMPTS ACT 1981
S.4(1):
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“A person guilty … of attempting to commit an offence shall—

(a) if the offence attempted is murder or any other offence
the sentence for which is fixed by law, be liable on
conviction on indictment to imprisonment for life; and

(b) if the offence attempted is indictable but does not fall
within paragraph (a) above, be liable on conviction on
indictment to any penalty to which he would have been
liable on conviction on indictment of that offence; and

(c) if the offence attempted is triable either way, be liable
on summary conviction to any penalty to which he
would have been liable on summary conviction of that
offence.”

CALIFORNIA PENAL CODE S.664:
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“Every person who attempts to commit any crime, but fails, or is
prevented or intercepted in its perpetration shall be punished, where no
provision is made by law for the punishment of those attempts, as
follows:

(a) If the crime attempted is punishable by imprisonment in
the state prison, the person guilty of such attempt shall
be punished by imprisonment in the state prison for one-
half the term of imprisonment prescribed upon a
conviction of the offense so attempted. However, … if
the crime attempted is any other one in which the
maximum sentence is life imprisonment or death, the
person guilty of the attempt shall be punished by
imprisonment in the state prison for five, seven or nine
years …

(b) If the crime attempted is punishable by imprisonment in
a county jail, the person guilty of the attempt shall be
punished by imprisonment in a county jail for a term not
exceeding one-half the term of imprisonment prescribed
upon a conviction of the offense attempted.

(c) If the offense so attempted is punishable by a fine, the
offender convicted of that attempt shall be punished by
a fine not exceeding one-half the largest fine which may
be imposed upon a conviction of the offense attempted.”
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The completed crime of theft carries a maximum sentence of
seven years’ imprisonment in England and Wales and attempted
theft can similarly be punished, on conviction on indictment, up
to this maximum of seven years’ imprisonment. But in
California, if theft there carried a presumptive penalty of seven
years’ imprisonment in the state prison, attempted theft would
carry a presumptive penalty of three-and-a-half years’
imprisonment. This divergence of approach raises the
fundamental question: should attempts be punished to the same,
or to a lesser, extent as the completed crime? On what basis can
either of these approaches be rationalised?



JAMES BRADY, “PUNISHING
ATTEMPTS” (1980) 63 THE MONIST
246, 247–250:
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“2. Equal harm

According to Becker (‘Criminal Attempt and the Law of Crimes’,
Philosophy and Public Affairs, Vol.3 (Spring, 1974): pp.262–294), we
need to distinguish between the private harm done to the individual,
which, of course, is different in the case of attempts and completions,
and the ‘social’ harm to which the criminal law is mainly addressed.
The harm which is the concern of the criminal law is that which
disrupts social stability and arouses self-defensive reactions within
persons in the society. One’s assurance that one will not be interfered
with is perceived to be threatened equally by an attempt on others and
by completed crimes. Thus, in general, attempts and completed crimes
are equal in what Becker calls their ‘social volatility’; the criminal
harm is the same …

However … his claim … is unfounded. The fear, resentment, and
apprehension occasioned when harm, in its ordinary sense, occurs does
appear to be different than when, even by accident, no harm occurs.
These attitudes seem to be what Becker has in mind when he talks of
the ‘social volatility’ of conduct. Therefore, on Becker’s own theory
we should, contra his position, treat attempts differently …

3. Equal dangerousness

A more plausible claim than the argument that attempts and the
completed crime do not differ in the harm done, is the claim that, in
general, attempts pose no less danger to the legally protected interest
than does the completed crime. If the general purpose in punishing is to
prevent harm, the law should identify, at the earliest feasible moment,
the dangerous individual who is likely to cause harm. In such a theory,
conduct might be required before such intervention is justifiable, but
the primary function of the conduct requirement would be evidentiary,
serving as proof of the intent which is an index to the dangerousness of
the offender.

If the dangerousness of the offender is the key element in grading



offenses, then it follows that two equally dangerous offenders should
be treated the same. If there is no difference in dangerousness between
the successful offender and the person who fails to cause harm because
he is prevented by some external circumstance, the law should treat
them equally. Being equally dangerous, they are equally in need of
treatment and reform.

There is, of course, the chance that the person who attempts a crime
might be deterred from completing it if he were to receive a more
severe penalty for the successful crime than if the penalty for attempts
and the completed crime are the same.20 If he is already liable to the
full penalty for the attempt, then he has no motive to desist from
completing the crime. But this does not provide an argument, under an
equal dangerousness theory, for punishing attempts, in general, less
than the completed crime. To take care of these special and probably
rare cases, it would seem to be better to provide, as the Model Penal
Code does, an affirmative defense of abandonment or, renunciation of
purpose. Such a defense is a defense to the crime of attempt.21 If the
defendant is successful in proving the defense, he receives no
punishment at all. Thus, the offender has an even greater motive for not
carrying out his purpose than if the law merely provided an across-the-
board reduction in punishment for attempts.

[But if this] equal dangerousness argument were to be followed
consistently, crimes of unequal culpability should also be treated the
same. The focus of a dangerousness approach is on the characteristics
of a person which identify him as presenting a threat of harm to
society. Negligent or reckless offenders may pose as much of a
continuing threat of harm and may require as much treatment and
reform to ‘neutralize’ their dangerousness as the intentional offender.
Thus, if we accept the equal dangerousness rationale for punishing
attempts, it would appear that we should also accept the premise that
offenses should not be ranked according to culpability elements such as
intention, recklessness, and negligence. We could, of course, simply
accept this conclusion that intentional offenses should be classified as
being of the same criminal ‘degree’ as reckless or negligent offenses
where there is reason to believe that there is no difference in the
dangerousness of the offender. But this would entail a radical reform of
the criminal law; indeed, to follow a dangerous rationale consistently
would be, in effect, to abolish the system of control now known as the
criminal law and substitute a system of treatment and prevention.
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4. Equal culpability

… [This] assumes that the sole determining factor in assessing the
degree of blame in attempts is the person’s intention. If the offender
has done everything in his power to carry out his intention to cause
harm and fails through some fortuity, then he should be considered as
culpable as if he had succeeded. The first version holds, moreover, that
cases of attempts other than the extreme case should also be ranked
equally with the extreme case and with the completed offense. After
all, what difference in intent is discernible between a person who is
apprehended before he has taken the last step towards the commission
of the offense, if we are convinced that he had the intention or the
‘fixed’ intention to commit the offense, and one who has taken that
step in furtherance of his intent? On this view, how can there be any
difference in culpability between the person apprehended while ‘lying
in wait’, or at an even earlier stage of preparation, and the person who
shoots but misses? Under this version, punishment for attempts should
be the same whenever we are satisfied that intent or ‘fixed’ intent is
present, the conduct requirement serving as evidence of that intent.”

ANDREW ASHWORTH, “BELIEF,
INTENT AND CRIMINAL LIABILITY” IN
J. EEKELAAR AND J. BELL (EDS),
OXFORD ESSAYS IN JURISPRUDENCE
(1987), PP.16–17:
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“Is A, who shoots at X intending to kill him but misses because X
unexpectedly moves, any less culpable than B, who shoots at Y
intending to kill him and does so? An external description of both sets
of events would probably not suggest that they have ‘done’ the same
thing, whereas an account which paid more attention to the actor’s
point of view and to matters which lay within the actor’s control would
suggest that they both intended and tried, to the same extent, to do the
same thing. The argument here is that, because of the element of
uncertainty in the outcome of things which we try to do, it would be



wrong for assessments of culpability to depend on the occurrence or
non-occurrence of the intended consequences.

‘Success or failure … makes no difference at all to [an agent’s]
moral status in relation to his original act. His original act, strictly
considered, was simply his trying and that is what moral assessment
must concern itself with’ (Winch, Ethics and Action, 1972, p.139).

… Moral blame and criminal liability should be based so far as
possible on choice and control, on the trying and not on what actually
happened thereafter.

What are the reasons for wishing to reduce the influence of chance
upon criminal liability? It cannot be doubted that luck plays a
considerable part in everyday events. Actual results also play a
considerable part in judgments of others, and tend to dominate
assessments in such fields as business, sport, and education. Those who
try hard but are unsuccessful often receive less recognition than those
who achieve goals (no matter how little effort they put into it). But
these are not moral assessments of the individuals or their characters. If
one turns to moral and social judgments, it is doubtful whether
outcomes should be proper criteria. It may be desirable overall to have
fewer bad outcomes and more good outcomes in society, but that does
not lead to the conclusion that moral praise and blame should be
allocated solely according to result. Indeed, a bad outcome stemming
from a good intent may be a better predictor of good outcomes than a
good outcome born of a bad intent. From time to time we may praise
someone for producing a good result, even though it was not what he
was trying to do, but this is more a reflection of our pleasure at the
outcome than an assessment of his conduct and character. If we turn to
blaming, is it not unacceptable to blame people for causing results
irrespective of whether they were caused intentionally, negligently, or
purely accidentally? Blaming is a moral activity which is surely only
appropriate where the individual had some choice or control over the
matter. For this reason the criminal law should seek to minimize the
effect of luck upon the incidence and scale of criminal liability.”
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A relatively common view is that punishment for attempts
should depend upon the dangerousness of the defendant’s
actions; this is measured by determining how imminent the



threatened harm is and by examining the reason for failure.

SIR RUPERT CROSS AND ANDREW
ASHWORTH: THE ENGLISH
SENTENCING SYSTEM, 3RD EDN
(1981), PP.154–155:
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“[T]he question whether an attempt should be punished less severely
than the completed crime is largely dependent on the reason why the
attempt failed. If it failed because the attempter voluntarily abandoned
the attempt, he should be punished less because he is less wicked or
needs less deterring. If it failed because of his incompetence, either in
executing his design clumsily or in choosing a method which, owing to
his failure to appreciate the true facts, proved to be impossible, he may
be punished less on the ground that he represents less of a social danger
than successful criminals. If it failed because of someone’s intervention
before he had done all he set out to do, he may be treated more
leniently than the successful criminal: his wickedness may be less,
since (as Blackstone said) it takes more wickedness to carry through a
plan than to conceive it, and it may be desirable (on a utilitarian view)
to mark each stage of an attempt by a portion of punishment in order to
deter the attempter from pursuing his criminal design to its conclusion.
There remain difficulties, however, with cases … where the attempter
has done all the acts he intended and has failed to produce the planned
result … On principle … there is no distinction in point of either
wickedness or social danger between the successful criminal and the
unsuccessful attempter in this last class. Chance may well be the only
explanation of why one attempt succeeded and the other failed, and a
sound sentencing policy should take little notice of a factor which lies
outside the offender’s control. He should be judged on the basis of
what he intended to do, believed he was doing or knowingly risked.”

5–014

Gross pushes the argument to its logical conclusion by asserting:

“In some cases, then, attempt liability will be as extensive as liability
for the completed crime, and may even be greater, for sometimes,



even though harm does not occur, the conduct of the accused was
more dangerous than in a case in which harm does occur. In other
cases of attempt the conduct is less dangerous and so liability is less
extensive.”22

It is our submission that it can never be justifiable to impose
greater punishment for an attempt than for the completed crime.
Indeed, it is our submission that attempts should always be
punished to a lesser extent than the completed crime. This is
because the paradigm of criminal liability is the combination of
blame and harm and the absence of one of these should be
reflected by, at least, less punishment. In relation to the law of
attempt there is no harm (or, at most, there is only a second-
order harm) so punishment should be lower than for the
completed crime.23 The reasons for this  view need to be
explored. Why should the causing of harm be regarded as so
significant?

MICHAEL DAVIS, “WHY ATTEMPTS
DESERVE LESS PUNISHMENT THAN
COMPLETE CRIMES” 5 LAW & PHIL.
(1986) 1, 28–29:
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“Someone who att empts a crime but fails to do the harm characteristi c
of success sti ll (ordinarily) risks doing that harm. He deserves
punishment for risking that harm because even risking such harm is an
advantage the law abiding do not take. He deserves less punishment for
the att empt than he would for the complete crime because being able
to risk doing harm is not as great an advantage as being able to do it.
To att empt murder is, for example, not worth as much as to succeed.
The successful murderer has the advantage of having done what he set
out to do. The would-be murderer whose att empt failed has only had
the chance to do what he set out to do. The difference is substanti al.”

J.C. SMITH, “THE ELEMENT OF
CHANCE IN CRIMINAL LIABILITY”



[1971] CRIM. L.R. 63, 69–72:
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“Ought we then to get rid of the element of harm and base liability
purely on fault? …

Even the most ardent advocate for the re-introducti on of capital
punishment did not—so far as I know—want it for attempted murder as
well as murder. Yet the only difference between the att empt and the
full offence is that in the latt er the harm which it is the object of the
law to prevent is caused, in the former it is not; but it seems to be
generally accepted that this justifies a difference in the gravity of the
offence and the punishment which may be imposed …

[This] suggests that great significance is still attached to the harm done,
as distinct from the harm intended or foreseen. Perhaps the significance
of the harm done derives from our emotional reaction to the acts of
others. If one of my small boys, not looking what he is doing, throws a
stone which just misses the dining room window, I shall be very cross
with him; but if the stone breaks the dining room window, I shall be
absolutely furious. His behaviour is just as bad and just as dangerous in
the one case as in the other; but my indignation is much greater in the
case where he has caused the harm than in that where he has not …

Stephen J. thought … there was nothing irrational in basing liability on
the harm done:

‘If two persons are guilty of the very same act of negligence, and
one of them causes thereby a railway accident, involving the death
and mutilation of many persons, whereas the other does no injury to
anyone, it seems to me that it would be rather pedantic than rational
to say that each had committed the same offence, and should be
subjected to the same punishment. Both certainly deserve
punishment, but it gratifies a natural public feeling to choose out for
punishment the one who actually has caused great harm, and the
effect in the way of preventing a repetition of the offence is much
the same as if both were punished’.”

H. L. A. HART, PUNISHMENT AND
RESPONSIBILITY (ESSAYS IN THE



PHILOSOPHY OF LAW) (1968), P.131:
5–017

“It is pointed out that in some cases the successful completion of a
crime may be a source of gratification, and, in the case of theft, of
actual gain, and in such cases to punish the successful criminal more
severely may be one way of depriving him of these illicit satisfactions
which the unsuccessful have never had …

My own belief is that this form of retributive theory appeals to
something with deeper instinctive roots than the last mentioned
principle. Certainly the resentment felt by a victim actually injured is
normally much greater than that felt by the intended victim who has
escaped harm because an attempted crime has failed.”

JAMES BRADY, “PUNISHING
ATTEMPTS” (1980) 63 THE MONIST
246, 255:
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“[F]eelings of guilt and remorse are significantly different in the case
where one has actually caused harm than in the case where, acting with
the same intent, one has not been the cause of harm. Feelings of guilt
and remorse do vary in degree when one has, for example, through
reckless driving caused a death and where one has acted with equal
recklessness but there has been no victim. In this case, as with the
unsuccessful attempt, there is a kind of ‘space’ in which the person is
allowed to express relief that he has not been the cause of harm.”

C. M. V. CLARKSON, “AGGRAVATED
ENDANGERMENT OFFENCES” (2007)
60 CURRENT LEGAL PROBLEMS 278,
282–283:
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“If the sole focus were to be on the culpability/wrongdoing of the
defendant, one could abolish all result crimes such as murder. People
who try to kill should be punished for their endeavours irrespective of
whether they succeed. The crime of attempted murder could cover all
such cases. The result could be dismissed as irrelevant and the possible
product of luck. Such an approach would be totally inconsistent with
the whole structure of the criminal law. The criminal law has a
communicative function: it communicates what conduct is
unacceptably wrong. This communication is both to the public … and
to the defendant and the victim explaining the nature of the wrong. It is
a formal way of saying: ‘“look what you did” … What should be
communicated to a successful criminal is not merely that she culpably
tried to do some wrongful harm, but that she actually did it … what she
must repent and be grieved by is the harm she has done’ (R. A. Duff,
Criminal Attempts (1996), p.352).”

R. A. DUFF, CRIMINAL ATTEMPTS
(1996), PP.351–352, 354:
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“Our moral responses to an agent and her action, including such
responses as blame or reproach, are commonly conditioned partly by
her action’s actual outcome; rather than seeing this as a regrettably
irrational infection of our moral judgments of culpability by our natural
concerns for actual outcomes, we should recognise it as an appropriate
structuring of the moral responses of people living a human social life
… [This involves] portraying moral blame as a social, communicative
response to another’s wrongdoing: an attempt to communicate to him,
to persuade him to accept, an adequate moral understanding of the
implications of what he has done … On a communicative conception
of punishment, the punishment which an offender receives should itself
aim to communicate to her an appropriate understanding of the wrong
that she did: to give forceful and symbolic expression to the message
which her conviction itself aimed to communicate … One who tried
but failed to do some criminal harm should … understand and repent
the wrong that she did; if she att empted to commit a serious crime, that
wrong was itself serious. Our understanding of her wrongdoing is,
however, conditi oned by its failure: we are relieved that she has failed.



If she is to come to an adequate moral understanding of what she has
done, she must therefore come to share that relief …

If the law ignored actual outcomes at the stage of conviction or of
sentencing, it would in effect be saying that it does not matt er whether
the defendant actually caused harm, actually killed his victi m, or
actually damaged another’s property.”24
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Before ending this section it is perhaps worth pausing to
consider briefly the concept of “blame” as applied in the field of
attempts, and to question the assumption that the
blameworthiness of those who attempt and those who succeed is
necessarily the same. It is a prerequisite of criminal liability for
attempts that the attempter intends to commit the criminal
offence. But while many attempters appear for legal purposes to
possess this necessary intention, closer examination reveals that
this might not necessarily be so. As Menninger has written:
“[T]he failure to achieve success … is apt to express accurately
the mathematical resultant of component wishes—conscious and
unconscious—acting as vectors”.25 And Freud wrote that:

“Errors … are not accidents; they are serious mental acts; they have
their meaning; they arise through the concurrence—perhaps better, the
mutual interference—of two different intentions.”26

STEPHEN J. SCHULHOFER, “HARM
AND PUNISHMENT: A CRITIQUE OF
EMPHASIS ON THE RESULTS OF
CONDUCT IN THE CRIMINAL LAW”
(1974) 122 UNIVERSITY OF
PENNSYLVANIA L. REV. 1497, 1590:
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“A slightly different dimension is added by psychological theories
concerning the interplay between conscious and unconscious intenti
ons. Freud argued that divergence between an actor’s conscious



purpose and the results he actually achieves will oft en be explained by
an unconscious intenti on to further a different purpose. A defendant
who att empted to shoot his victi m but missed may, of course, have
failed because of his inherent lack of skill or because the victi m
suddenly moved away. But he also may have failed because an
unconscious desire not to kill interfered with his conscious purpose,
causing him to aim poorly and miss a shot that would have given him
no difficulty under other circumstances. And even the first group of
explanations is not inconsistent with the possibility that the defendant’s
intention was ambivalent. If the defendant had always been a poor shot,
his decision not to choose a weapon better suited to his talents may
have been influenced by an unconscious intention that the plan fail;
similarly, the victim may be lucky enough to move out of the way only
because the defendant waited unnecessarily long before firing. Even if
success is prevented only by police intervention at the last moment, it
cannot always be said that the defendant’s intention was unequivocal;
he may have purposely, though unconsciously, chosen to execute his
plan at a time when apprehension was especially likely.”27
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However, while many attempts might have failed as a result of
the attempter exercising internal control at the unconscious level
(and thus arguably deserving less punishment), it is clear that in
some cases the attempt only fails as a result of factors lying
outside the attempter’s control, namely, chance. Even in that
respect it has already been argued that attempts ought on
principle to be punished to a lesser extent than the completed
crime.

It is difficult to establish sentencing levels for attempts because
the statistics only cover attempted murder. In 2000, the average
sentence for attempted murder was 9.7 years’ imprisonment.28

The Criminal Justice Act 2003 introduced “starting points” or
minimum sentences to be served by all persons convicted of
murder. In Ford,29 the Court of Appeal broadly endorsed an
approach that an attempted murderer should receive a sentence
that would result in a term of about one-half of the minimum
sentence for the complete crime being served. Sentencing
guidelines for attempted murder were issued by the Sentencing
Guidelines Council in 2009.30 These guidelines reflect the fact



that for attempted murder there must be an intention to kill
(whereas for murder an intention to cause grievous bodily harm
will suffice) and so, even when no injury has been caused, “an
offence of attempted murder will be extremely serious”. The
starting points are heavily influenced by whether serious
physical or psychological harm is caused. For the worst cases,
that would have attracted a starting point of either a whole life
order or 30 years’ custody had the victim died, the starting point
for attempted murder ranges from 15 years’ custody (where
there is little or no physical or psychological harm) to 30 years’
custody (where there is serious and long-lasting physical or
psychological harm). Bearing in mind that the minimum terms
set for murder must be served in full, while for determinate
sentences (such as those for attempt) the defendant will be
released on licence after serving one-half of the set term, the net
result is that for attempted murders the offender will generally
serve less than half the sentence that would have been served
had the victim died.

In most of these, and other, attempt cases it ought to be borne in
mind that the sentence is reflecting not just the “pure attempt”
but the fact that there has usually been very serious injury caused
(in attempted murder cases) or severe fear and degradation (in
attempted rape cases). Further, in some attempted theft cases it
seems that the court is sentencing defendants as “professional
pickpockets”. The fact that there is only evidence to support a
charge of attempt is effectively ignored.31 One of the few
reported cases where there was no other injury, fear or distress
(at least at the time of the crime) is Cooper where the defendant
attempted to rape a drunk girl who was largely unaware of what
was happening. A sentence of 18 months’ youth custody was
imposed on appeal.32 Had the crime been completed the
defendant would have received a sentence more in the region of
the three years’ youth custody originally imposed.

C. THE LAW

1. Actus reus

(i) Act must be more than merely



preparatory

CRIMINAL ATTEMPTS ACT 1981
S.1(1):

5–024

“If, with intent to commit an offence to which this secti on applies, a
person does an act which is more than merely preparatory to the
commission of the offence, he is guilty of att empti ng to commit the
offence.”

5–025

This is similar to the common law rule as laid down by Baron
Parke in Eagleton that:

“[S]ome act is required … Acts remotely leading towards the
commission of the offence are not to be considered as attempts to
commit it; but acts immediately connected with it are.”33

Suppose a defendant wakes up one morning and decides to kill
his wife by poisoning her. He walks to a shop where he
purchases some rat poison. He returns home and adds the poison
to the whisky in his whisky decanter. That evening he offers his
wife a drink of whisky; she accepts. He pours the poisoned
whisky into a glass and hands it to her. She starts drinking the
whisky. At what point in this chain of actions could he be said to
have done an act which was “more than merely preparatory to
the commission of the offence”? When he handed her the
whisky? When he put the poison in the decanter? When he
purchased the poison?

Questions such as these cannot be answered in a theoretical
vacuum; they, and all the contours of the law of attempt, can
only be determined by reference to the underlying justification
(and policy) of the law of attempt. Thus, if attempts are viewed
as being threats to people’s interests in security from
interference (the “second order harm” discussed earlier), one
ought to insist on the attempter getting near to completing the



crime. Until he has got near to committing the complete crime,
the wife’s interests in security from interference are not
threatened. On the other hand, if the law of attempt is justified
on the utilitarian bases canvassed above, then the emphasis is on
the mens rea of the attempter and liability can be imposed at a
much earlier stage in the chain of actions. Of course, such an
approach still does not tell us exactly when the husband has done
enough to threaten the wife’s interests; or when his mens rea is
sufficiently manifest to justify the imposition of criminal liability
for attempt, but adoption of one or other of these views does
provide an important indication of how to try to answer the
question.

Fletcher and Duff suggest another approach, not dissimilar in its
effect.

GEORGE P. FLETCHER, RETHINKING
CRIMINAL LAW (1978), PP.138–139:

5–026

“The critical question … is the elementary issue whether the act of
attempting is a distinct and discernible element of the crime of
attempting. To say that the act is a distinct element is to require that
the act conform to objective criteria defined in advance. The act must
evidence attributes subject to determination independently of the
actor’s intent. In short, there must be features of the attempt as
palpable as the death of the victim in homicide or a trespassory taking
in larceny. We shall refer to the set of arguments favoring this
approach as the ‘objectivist’ theory of attempts. Though the term
‘objective’ may have a different connotation in some contexts, we
shall use the term to mean a legal standard for assessing conduct that
does not presuppose a prior determination of the actor’s intent.

The opposing school is appropriately called ‘subjectivist’, for it
dispenses with the objective criteria of attempting. The act of
execution is important so far as it verifies the firmness of the intent.
No act of specific contours is necessary to constitute the attempt, for
any act will suffice to demonstrate the actor’s commitment to carry out
his criminal plan.



As we delve more deeply into objectivist and subjectivist theories of
liability for criminal attempts, we shall discover that objectivists tend
to favor a minimalist approach, subjectivists, a maximalist approach to
liability … [T]his means that objectivists tend to draw the line of
liability as close as possible to consummation of the offense and tend,
further, to be sympathetic to claims of impossibility as a bar to
liability. This combination of views generates a minimalist approach
to liability. Subjectivists, in contrast, tend to push back the threshold
of attempting and reject the relevance of impossibility—a stance that
yields a maximalist net of liability. In turning to a more detailed study
of objectivist and subjectivist theories, we should keep in mind that
the watershed between them is the question whether the act of
attempting is a distinct element of liability.”

5–027

Thus there are two competing theories underlying the law of
attempt. First, the “objectivist” theory requires the defendant to
have come sufficiently close to committing the crime for their
conduct to generate apprehension and thus amount to a “second
order harm”. Duff supports this objectivist approach because, by
insisting that conduct comes close to the actual commission of
the offence, one is affording intending criminals an opportunity
to abandon their criminal enterprise. By doing this, even if we
think it unlikely they will desist, we are according the person
respect as a responsible agent “who is in principle susceptible to
rational persuasion”.34 Secondly, there is the “subjectivist”
theory which stresses the mental element of the defendant: if
they have mens rea they are dangerous and need restraining.
Liability can accordingly be imposed at a much earlier stage
(which will facilitate the task of the police and other law
enforcement agencies). The only conduct required would be
some action that would be corroborative of this intention. The
tensions between these two theories is demonstrated by a
consideration of the various “tests” employed by English law in
its effort to demarcate how much action is required for the actus
reus of attempt.

(a) The common law
5–028



Until 1981 the common law flirted with various tests. One of
these was the “equivocality test” under which a defendant had to
take sufficient steps towards the crime for their actions clearly
and unequivocally to indicate that their purpose was to commit
the crime.35 This was clearly in accord with the “second order
harm” view and the objectivist theory. The defendant had to get
sufficiently close to committing the offence for their actions to
be “manifestly criminal … [and] unnerving to the community”.36

This test was eventually abandoned because a defendant could
be on the point of committing a crime (for example, about to
break into a car) but the actions could still be equivocal (for
example, were they going to steal the car or vandalise it?).

An alternative test, suggested by the Law Commission in 1973,
was the “substantial step test” where the focus was on whether
the defendant had taken a substantial step towards the crime, for
example, reconnoitring the place contemplated for a burglary.37

This test, consistent with the subjectivist theory of attempts
because the focus was on the action only having to be sufficient
to provide evidence of the defendant’s intention, was never
adopted as it would have amounted to casting the net of liability
far too wide in the sequence of actions.38

Another test was Stephen’s “series of acts” test under which it
was necessary to determine whether the defendant had
committed an act which was one of a series of acts that would
lead to the crime if it were not interrupted. This test was also of
little utility: it was too imprecise and could have led to the
imposition of liability at an intolerably early state.

The test finally adopted by the common law39 was the
“proximity test”. The defendant’s actions had to be proximate to
the completed offence in the sense of being “immediately and
not merely remotely, connected”40 with the completed offence.
In Robinson a jeweller, who had insured his stock against
burglary, hid the jewellery, tied himself up, called for help and
represented to the police that his premises had been burgled. His
object was to obtain policy money from his insurance company.
It was held that his actions were still merely preparatory; they
were “only remotely connected with the commission of the full
offence, and not immediately connected with it”.41 He would
have needed to have communicated with the insurance company



before an attempt could be committed. In Stonehouse, Lord
Diplock stated that in order to have passed the threshold of
proximity, the defendant must have “crossed the Rubicon and
burnt his boats”.42 All the cases confirming this test emphasised
that the defendant had to get very close to committing the
offence; in some cases such as Robinson it appeared that the
defendant would only be liable if he had committed the last act
dependent upon himself—although from other cases it is clear
that the proximity test did not demand as a matter of law that the
defendant go so far.43 This proximity test was very much in tune
with Fletcher’s objectivist theory of attempts: the emphasis was
on the objective acts and not on the intentions of the defendant.

(b) Criminal Attempts Act 1981
5–029

Section 1(1) states that the defendant must do “an act which is
more than merely preparatory to the commission of the offence”.
Is this different in any way from the proximity test developed by
the common law?

One view is that no real change in the law was intended by the
enactment of s.1(1). The Government, in the course of the
parliamentary proceedings, took the view that the law on this
matter was not being altered.44 The Law Commission, whose
Report led to the legislation, felt that it was “undesirable to
recommend anything more complex than a rationalisation of the
present law”.45 Under Eagleton, the common law always
distinguished between preparatory and non-preparatory acts and
non-preparatory acts were simply called “proximate” acts.

However, the Law Commission at the same time did recommend
abandoning the phrase “proximate” as its literal meaning was
“nearest, next before or after … [and] thus would clearly be
capable of being interpreted to exclude all but the ‘final act’”.46

The Law Commission disapproved of such an approach and felt
that the new terminology could open the door to conviction in
cases such as Robinson. If the Act had not altered the law,
reference to the common law cases would presumably be
permissible. However, the leading cases since the Act have
stressed that discussion of the old cases is impermissible,
suggesting that a new test for the actus reus of attempts is being



evolved. Further, it can be argued that a change in the law has
been brought about by the insertion of the word “merely”.
Unlike the position at common law, not all preparatory acts are
excluded; only merely preparatory acts do not suffice.47 Indeed,
in Tosti48 it was stated that the defendants “had committed acts
which were preparatory, but not merely so”.
Before examining the cases, it is important to stress that the
ultimate decision here is one for the jury. The Criminal Attempts
Act 1981 s.4(3) provides:

“Where … there is evidence sufficient in law to support a finding that
he did an act falling within [section 1(1)] …, the question whether or
not his act fell within that subsection is a question of fact.”
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So the judge, using the law about to be outlined, must decide
whether there is sufficient evidence that the defendant could
come within the law of attempt, and then, if so, it must be left to
the jury to decide whether the acts did or did not come within the
definition of the actus reus provided in s.1(1). Not only will this
lead to inconsistency of jury verdicts, with one jury deciding that
a defendant like Robinson did commit the actus reus of attempt
while another jury decides that he did not, but also it involves
the jury having to decide what is essentially a matter of law.
Whether certain acts satisfy certain legislative criteria (“more
than merely preparatory”) so as to amount in law to a crime, is a
question of law which ought to be left to the judges to develop.49

The Law Commission in 2007 recommended that s.4(3) be
repealed and that the test become a legal one for the judge to
determine.50 This proposal was not supported strongly enough
and the Law Commission has now abandoned it.51

The following is the leading case which has been cited in most
subsequent decisions.

R. V GULLEFER (1990) 91 CR. APP. R.
356 (COURT OF APPEAL, CRIMINAL
DIVISION):
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During a race at a greyhound racing stadium the appellant climbed on
to the track in front of the dogs and attempted to distract them by
waving his arms. His efforts were only marginally successful and the
stewards decided it was unnecessary to declare “no race”. The
appellant told the police he had attempted to stop the race because the
dog on which he had staked £18 was losing. He had hoped for a no-
race declaration and the recovery of his stake. He was convicted of
attempted theft and appealed on the ground that his acts were not
“sufficiently proximate to the completed offence of theft to be capable
of comprising an attempt to commit theft”.

LANE LCJ:

“The first task of the court is to apply the words of the Act of 1981
to the facts of the case. Was the appellant still in the stage of
preparation to commit the substantive offence, or was there a basis
of fact which would entitle the jury to say that he had embarked on
the theft itself? Might it properly be said that when he jumped on to
the track he was trying to steal £18 from the bookmaker?

Our view is that it could not properly be said that at that stage he was
in the process of committing theft. What he was doing was jumping
on to the track in an effort to distract the dogs, which in its turn, he
hoped would have the effect of forcing the stewards to declare ‘no
race’, which would in turn give him the opportunity to go back to the
bookmaker and demand the £18 he had staked. In our view there was
insufficient evidence for it to be said that he had, when he jumped on
to the track, gone beyond mere preparation …

[His Lordship considered the common law proximity test and
Stephen’s “series of acts” test.]

It seems to us that the words of the Act of 1981 seek to steer a
midway course. They do not provide, as they might have done, that
the Eagleton test is to be followed, or that, as Lord Diplock
suggested, the defendant must have reached a point from which it
was impossible for him to retreat before the actus reus of an attempt
is proved. On the other hand the words give perhaps as clear a
guidance as is possible in the circumstances on the point of time at
which Stephen’s “series of acts” begin. It begins when the merely
preparatory acts come to an end and the defendant embarks upon the



crime proper. When that is will depend of course upon the facts in
any particular case.”

Appeal allowed

5–032

Lord Lane clearly thought he was pushing back the point at
which liability could be imposed. In adopting his “midway
course” he rejected the “Rubicon test”. But what else was there
left for the defendant to do? Assuming his efforts had been
successful and the race declared void, all that remained for him
to do was to claim his refund which would have been his last act,
comparable to Robinson filing a claim with his insurance
company. Accordingly, the approach adopted in Gullefer looks
indistinguishable from that adopted in the much-criticised
common law decision of Robinson.

The test laid down in Gullefer is that the defendant must have
“embarked on the crime proper”. Defendants must have started
committing the crime. They must be “on the job”.52 Such a test
works well when applied to some cases. In Boyle and Boyle,53

the defendants had broken down a door in their effort to commit
burglary. Burglary requires an entry as a trespasser. To break
down a door means that you have embarked on the process of
securing entry to the building and can clearly amount to
embarking on committing the crime. This approach was
extended in Tosti54 where it was held that a defendant who was
merely examining a padlock (having hidden oxyacetylene
equipment behind a hedge) was liable for attempted burglary.
Similarly, in Toothill,55 it was held that a defendant who knocked
at the proposed victim’s door was in the “executory stage of his
plan” and liable for attempted burglary. In Litholetovs,56 the
defendant was liable for attempted arson when he poured petrol
over the door of a house—even though he had not produced or
lit the cigarette lighter that he had on him.

In other cases, the application of the test of embarking on the
crime proper has not been so straightforward. In Rowley,57 the
defendant left notes in public places offering money and presents
to boys. These notes, which were not indecent in themselves and
did not contain any propositions, were designed to lure boys for



immoral purposes. On appeal, he was found not liable for
attempted incitement of a child under the age of 14 years to
commit an act of gross indecency. His actions were merely
preparatory as they “went no further than to seek to engineer a
preliminary meeting”. He was “at most preparing the ground for
an attempt”. It was stated that an attempted incitement would
require, for example, a posted letter inviting a boy to commit
gross indecency which did not reach the boy.58

The problem with this decision is that had he met the boys and
said anything suggestive, he would have committed the full
offence of incitement. The example of the non-arriving letter is a
classic instance of a defendant having performed the last act
there was for him to do. Again, it appears that the 1981 Act has
not effected any change to the law.

R. V JONES (1990) 91 CR. APP. R. 351
(COURT OF APPEAL, CRIMINAL
DIVISION):

5–033

The appellant, a married man, had an affair with a woman who then
started a relationship with another man, Foreman. When she refused to
resume their association the appellant applied for a shotgun certificate
and three days later bought some guns. He shortened the barrel of one
of them and test fired it twice. Three days later he told his wife he was
going to Spain to work on their chalet and left home dressed normally
for work. He then changed into a disguise of overalls and a crash
helmet with the visor down. He waited outside a school where
Foreman dropped his daughter off and then jumped into the rear seat
and asked Foreman to drive on. They drove to a grass verge where the
appellant took the loaded sawn-off shotgun from a bag and pointed it at
Foreman at a range of some 10–12 inches and said: “You are not going
to like this”. The safety catch of the shotgun was in the on position.
Foreman grabbed the end of the gun and after a struggle managed to
throw it out of the window and escape. The appellant was convicted of
attempted murder and appealed on the ground that he had not yet
committed the actus reus of this offence.

TAYLOR LJ:



“[At his trial the defence had argued] that since the appellant would
have had to perform at least three more acts before the full offence
could have been completed, i.e. remove the safety catch, put his
finger on the trigger and pull it, the evidence was insufficient to
support the charge …

The 1981 Act is a codifying statute. It amends and sets out completely
the law relating to attempts and conspiracies. In those circumstances
the correct approach is to look first at the natural meaning of the
statutory words, not to turn back to earlier case law and seek to fit
some previous test to the words of the section … [He then cited
Gullefer with approval.] We respectfully adopt those words. We do not
accept … [the] contention that section 1(1) of the 1981 Act in effect
embodies the ‘last act’ test derived from Eagleton

[T]he 1981 Act followed a report from the Law Commission [No.
102] [which] states:

‘… the definition must cover those instances where a person
has to take some further step to complete the crime, assuming
that there is evidence of the necessary mental element on his
part to commit it; for example, when the defendant has raised
the gun to take aim at another but has not yet squeezed the
trigger.’

Clearly, the draftsman of section 1(1) must be taken to have been
aware of … the Law Commission’s report. The words ‘an act which
is more than merely preparatory to the commission of the offence’
would be inapt if they were intended to mean ‘the last act which lay
in his power towards the commission of the offence.’ … Clearly his
actions in obtaining the gun, in shortening it, in loading it, in putting
on his disguise, and in going to the school could only be regarded as
preparatory acts. But, in our judgment, once he had got into the car,
taken out the loaded gun and pointed it at the victim with the
intention of killing him, there was sufficient evidence for the
consideration of the jury on the charge of attempted murder.”

Appeal dismissed

5–034

While, despite the comments in the above case, the common law
was not rigidly committed to any “last act” doctrine, on facts not



dissimilar to these, a St Helena Court of Appeal decision,
applying the English common law, held that there was no
liability for attempted murder.59

R. V CAMPBELL (1991) 93 CR. APP. R.
350 (COURT OF APPEAL, CRIMINAL
DIVISION):

5–035

The appellant planned to rob a sub-post office. He drove a motorbike
near to the post office, parked it and approached, wearing a disguise of
sun glasses and a crash helmet, although he later placed the sunglasses
in his pocket. He was carrying an imitation gun and a threatening note
which he planned to pass to the cashier in the sub-post office. He was
walking down the street and when one yard from the post office door,
police, who had been tipped off, grabbed the appellant and arrested
him. He was convicted of attempted robbery and appealed.

WATKINS LJ:

“[His Lordship repeated the Gullefer test that the 1981 Act was
steering a ‘midway course’ and that preparatory acts ended when the
defendant ‘embarks on the crime proper’. He endorsed the stance in
Jones that judges ‘should stick to the definition of an attempt in the
Act itself’ and that it was ‘wholly unnecessary’ to refer to the
common law.]

Looking at the circumstances here it was beyond dispute that the
appellant, at the material time, was carrying an imitation firearm
which he made no attempt to remove from his clothing. He was not,
as he had done previously that day, wearing, as a form of disguise,
sunglasses. It was not suggested that he had, in the course of making
his way down the road …, moved towards the door of the post office
so as to indicate that he intended to enter that place.

In order to effect the robbery it is equally beyond dispute it would
have been quite impossible unless obviously he had entered the post
office, gone to the counter and made some kind of hostile act—
directed, of course, at whoever was behind the counter and in a
position to hand him money. A number of acts remained undone and
the series of acts which he had already performed—namely, making



his way from his home …, dismounting from the cycle and walking
towards the post office door—were clearly acts which were, in the
judgment of this court, indicative of mere preparation … If a person,
in circumstances such as this, has not even gained the place where he
could be in a position to carry out the offence, it is extremely
unlikely that it could ever be said that he had performed an act which
could be properly said to be an attempt.”

Appeal allowed

5–036

There can only be an attempt when the defendant has “embarked
on the crime proper” and in this case, it is suggested that the
defendant could have embarked on the crime of robbery when he
entered the sub-post office. Robbery involves the use of force or
threatened force.60 It is difficult to see how someone who has
entered a post office, but has not yet reached the counter or
issued any threats can be said to have embarked on the crime of
robbery. Clearly, the court in Campbell was adopting a more
flexible approach to the notion of “embarking on the crime
proper”. This flexibility was reinforced in the following case.

ATTORNEY-GENERAL’S REFERENCE
(NO.1 OF 1992) (1993) 96 CR. APP. R.
298 (COURT OF APPEAL, CRIMINAL
DIVISION):
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The defendant, walking a girl home (both of them drunk), pulled her
behind a hedge, forced her to the ground and lay on top of her. She lost
consciousness. He then dragged her up some nearby steps to a shed.
The girl, who had regained consciousness, was crying and trying to
scream. The defendant had lowered his trousers and interfered with her
private parts but had not actually attempted penetration because his
penis was flaccid. He claimed he was unable to have intercourse “cause
I was drunk, so I couldn’t, could I?” The trial judge directed an
acquittal because there was no evidence of an actual physical attempt at
penetration. The Attorney-General referred the following point of law



for the opinion of the Court of Appeal:

“Whether, on a charge of attempted rape, it is incumbent upon the
prosecution, as a matter of law, to prove that the defendant
physically attempted to penetrate the woman’s vagina with his
penis.”

TAYLOR LCJ:

“The words [in the 1981 Act] are not to be interpreted so as to re-
introduce either of the earlier common law tests. Indeed one of the
objects of the Act was to resolve the uncertainty those tests created
…

It is not, in our judgment, necessary, in order to raise a prima facie
case of attempted rape, to prove that the defendant with the requisite
intent had necessarily gone as far as to attempt physical penetration
of the vagina. It is sufficient if there is evidence from which the
intent can be inferred and there are proved acts which a jury could
properly regard as more than merely preparatory to the commission
of the offence. For example, and merely as an example, in the
present case the evidence of the young woman’s distress, of the state
of her clothing, and the position in which she was seen, together
with the respondent’s acts of dragging her up the steps, lowering his
trousers and interfering with her private parts, and his answers to the
police, left it open to a jury to conclude that the respondent had the
necessary intent and had done acts which were more than merely
preparatory. In short that he had embarked on committing the
offence itself.”

Opinion accordingly

5–038

Clearly, when the defendant is trying to commit the offence, that
is, trying to penetrate the woman, he can be said to have
embarked on the crime. However, in this case it is stated that
even prior to that the defendant can be held to have “embarked
on the crime proper”. This decision is understandable in both
common sense and policy terms in that the defendant had
progressed relatively far in the series of acts that might have
culminated in penetration: in particular, he had lowered his
trousers and interfered with her private parts. However, in



Patnaik,61 it was held that it was unnecessary for the defendant
to have removed any clothing or to have done “some
unequivocal sexual act”. In this case, the defendant had not
undone any of his clothing and had not indecently disarranged
the woman’s clothing or intimately touched her. It was held that
pushing her over a wall, straddling her legs and attempting to
kiss her amounted to sufficient evidence to go to the jury that his
acts were more than merely preparatory to the crime of rape:
“the threshold was essentially a matter for the judge’s judgment
of the facts of the case”. Similarly, in Dagnall,62 it was held that
by telling a woman that he wanted to “fuck her”, pulling her hair
and pushing her against a fence and causing her to feel that rape
was inevitable, the acts of the defendant were capable of being
more than merely preparatory despite the fact that the girl’s
clothing had not been disarranged and that the defendant might
not have touched her in a sexual way.

Such an approach renders the test of “embarking on the crime”
useless. The defendant in Patnaik had clearly embarked on the
crime of sexual assault in trying to kiss the woman and, in his
other actions, had committed several complete offences.
Similarly, the defendant in Dagnall had committed a common
assault (and possibly a sexual assault) on the woman. Such
defendants would now clearly be liable for the offence
committing an offence with intent to commit a sexual offence
contrary to the Sexual Offences Act 2003 s.62. It is not easy to
see, however, that these men had embarked on the crime of rape.

The difficulty of applying this test is revealed by a consideration
of two final cases, not involving attempted rape. In Griffin,63 a
mother planning to abduct her children and take them out of the
country, bought ferry tickets to Ireland and went to the
children’s school and told the teacher she had come to take them
to the dentist. These actions were held to constitute an attempt to
abduct children. The full offence here, under the Child
Abduction Act 1984 s.1(1), is only committed if the child is
taken or sent out of the UK. The court rejected an argument that
the mother would at least have had the children in her custody
and have embarked on the journey. In Geddes,64 the defendant,
with no legitimate purpose for being there, was seen on school
premises, equipped with a knife, lengths of rope and masking



tape. In quashing the defendant’s conviction for attempted false
imprisonment, Lord Bingham CJ stated:

“[T]here is not much room for doubt about the appellant’s intention.
Furthermore, the evidence is clearly capable of showing that he made
preparations, that he equipped himself, that he got ready, that he put
himself in a position to commit the offence charged … But was the
evidence sufficient in law to support a finding that the appellant had
actually tried to or attempted to commit the offence of imprisoning
someone? Had he moved from the realm of intention, preparation and
planning into the area of execution or implementation? … [I]t is true
that the appellant had entered the school but he had never had any
contact or communication with any pupil; he had never confronted any
pupil at the school in any way … The whole story is one which fills the
court with the gravest unease. Nonetheless, … we feel bound to
conclude that the evidence in law was not sufficient to support a
finding that the appellant did an act which was more than merely
preparatory …”65

5–039

It is, of course, inevitable that fine distinctions have to be drawn
in determining liability for attempt but as a result of these cases
it is virtually impossible to predict at what stage the defendant
will have passed beyond the point of mere preparation and have
“embarked on the crime proper”.

Finally, it ought perhaps to be emphasised that, apart from
Gullefer, all of the above cases concerned attempts to commit
offences against the person. In Qadir and Khan,66 it was stated
that because attempted killing or wounding concentrates on a
particular moment, acts earlier in time are more likely to be
merely preparatory. On the other hand, with attempts to commit
offences involving deception or evasion then there is more likely
to be a “stratagem carried on over a period of time” and thus the
moment of embarkation on the crime “may be quite remote in
time from its final outcome”.

(c) Conclusion
5–040

It is almost impossible to extract any clear principles from the



cases interpreting s.1(1). Three points can be stated with
confidence, although quite where they lead and what they mean
in real cases is another matter.
First, the courts are striving at some sort of half-way house
between the old proximity test and Stephen’s “series of acts”
tests. The problem with this is that it is impossible to find a
“midway” point between proximity (which meant different
things to different judges) and something completely
unascertainable (which is all that can be said for Stephen’s test).
In short, talk about a “midway” point is rhetoric disguising the
judges’ desire to give themselves maximum flexibility.

Secondly, the “Rubicon test” has been abandoned.67 A defendant
need not have reached the point of no-return. Similarly, the fact
that he has reached such a point will not necessarily indicate that
his actions are more than merely preparatory. When a defendant
climbs on to a race track in front of racing dogs and waves his
arms at the animals it would surely be permissible to assert that
he has “crossed the Rubicon and burnt his boats”. This is what
the defendant did in Gullefer and yet it was insufficient for
liability.

Thirdly, the test now appears to be whether the defendant has
“embarked on the crime proper”. As seen from the above cases,
however, there is no clear view as to what “embarking on the
crime proper” means.

A theme uniting many of the cases where there has been liability
for attempt is that there has been a “confrontation” with the
victim or the property, whereas in the cases where acts have
been held to be merely preparatory there has been no such
confrontation. For example, in Geddes and Rowley the defendant
had not met any of the children; in Gullefer, the defendant, who
was charged with attempted theft, had not confronted the
bookmakers. In Campbell, there had been no confrontation with
the cashier. On the other hand, in Jones and the attempted rape
cases there had been such a confrontation and in Boyle and
Boyle and the other attempted burglary cases there had been a
“confrontation” with the building.

However, confrontation can be no more than evidence that acts
are more than merely preparatory. In an attempted rape scenario,



a man might confront a woman and pull her arm. Even under the
broadest approach adopted above, this could never amount to
acts more than merely preparatory to the crime of rape.

As the above cases demonstrate, in many instances this test of
“embarking on the crime proper” is problematic and appears to
be little more than yet another smoke-screen behind which
policy can dictate when liability should be imposed.

(ii) Reform
5–041

The Law Commission in 200768 argued that there are two main
defects to the present law of attempt. First, the “more than
merely preparatory” test of proximity has proved to be too vague
and uncertain.69 Secondly, many leading decisions such as
Geddes and Campbell have rendered the offence unduly
narrow.70 Too much emphasis has “been placed on the offence’s
label (‘attempt’)—and therefore on the notion of ‘trying’ to
commit an offence”.71 Accordingly, the Law Commission
proposed that the present law of attempt should be repealed and
replaced by two separate inchoate offences:

(1) an offence of criminal attempt which would be limited to
last acts needed to commit the intended offence; and

(2) an offence of criminal preparation, limited to acts of
preparation which are “properly to be regarded as part of
the execution of the plan to commit the intended
offence”.72

With regard to the proposed restricted offence of attempt, the
Law Commission emphasised that “‘last acts’ should not be
understood to extend only to the very last act that was
required”.73 It argued that this new offence would accord with
society’s understanding of the word and would not involve any
narrowing of the offence as “in practice, most cases charged as
attempts will have involved a last act or acts needing to be
done”.74 The new offence of criminal preparation would not
cover mere preparation. The defendant would only be liable if
they were “in the process of executing his or her plan to commit
an intended offence”75; there had to be “on the job”76



preparation. The Law Commission proposed that both these new
offences should carry the same maximum penalty.77

There were many objections to this proposal to subdivide the
present law of attempt into two separate offences.78 For example,
separate offences should capture different wrongs but both the
proposed new offences are aimed at the same wrongdoing; the
offence of attempt, being restricted to last acts, would become
very narrow; there would be immense difficulty in distinguishing
attempts from criminal preparation; the new crime of preparation
would be too broad and could lead to the risk of over-
criminalisation; there is the danger of introducing confusing
labels and so on. Accordingly, in its final Report, the Law
Commission has abandoned this proposal and, with one
exception,79 is no longer recommending any reform of the
conduct element of attempts.80

(iii) Abandonment
5–042

What is the position if a defendant, with intention to commit the
complete offence, does an act which is more than merely
preparatory, but then decides to abandon the criminal enterprise?
For example, in one US case, a man who was about to rape a
woman discovered that she was pregnant and, in response to her
pleas that he would hurt her baby, abandoned the plan.81 Should
such a defendant be guilty of attempted rape? Would it make any
difference if, instead of discovering the woman was pregnant,
the defendant had simply been struck by remorse and had
desisted saying: “I won’t do it; God has stayed my hand”?82

It is clear that there is no “defence” of abandonment in English
law.

HAUGHTON V SMITH [1975] A.C. 476
(HOUSE OF LORDS):

5–043

LORD HAILSHAM:

“First [the defendant] may simply change his mind before committing



any act sufficiently overt to amount to an attempt. Second, he may
change his mind, but too late to deny that he had got so far as an
attempt In the first case no criminal attempt is committed. At the
relevant time there was no mens rea since there had been a change of
intention, and the only overt acts relied upon would be preparatory and
not immediately connected with the completed offence. In the second
case there is both mens rea and an act immediately connected with the
completed offence … It follows that there is a criminal attempt.”

THE LAW COMMISSION (LAW COM.
NO.102), ATTEMPT (1980):

5–044

“2.132. There is no authority to suggest that withdrawal from an
attempt to commit an offence may at present be raised as a defence.
Any interruption of the defendant’s acts, whether or not due to his
voluntary desistance, is not material to whether there has been an
attempt, although it might show that there was not the mens rea
necessary for liability. As the Working Party pointed out, an attempt is
committed as soon as there are proximate acts accompanied by the
necessary intent; thus even though withdrawal might result in the
completed offence not being committed, it could not undo the fact that
at some stage the defendant would have committed the inchoate
offence … In favour of the defence was the suggestion that it could
operate as an inducement to one who had embarked upon criminal
conduct to desist from the completion of the offence by enabling him
to raise a complete defence to criminal charges. On the other hand, it
was suggested that, since the principal justification for provision of
inchoate offences lay in the opportunity they gave for intervention by
the police at an early stage in criminal activity, there would be an
inherent contradiction in providing a defence when that activity had
already reached a stage sufficiently advanced to warrant such
intervention. The social danger already manifested by the defendant’s
conduct made it appropriate that any effort he might make to nullify its
effects should instead be reflected by mitigation of penalty.

2.133 … We believe that provision of a defence could only be justified
if there were decisive arguments in its favour; particularly in the
context of attempt, the defence could raise difficulties for law



enforcement authorities still greater than those which already exist in
deciding where the law may impose criminal sanctions.

For these reasons we do not recommend any defence of withdrawal in
relation to attempt.”

Such a defence, however, is widely accepted in the US.

AMERICAN LAW INSTITUTE, MODEL
PENAL CODE, PROPOSED OFFICIAL
DRAFT S.5.01(4):

5–045

“Renunciation of criminal purpose. When the actor’s conduct would
otherwise constitute an attempt … It is an affirmative defence that he
abandoned his effort to commit the crime or otherwise prevented its
commission, under circumstances manifesting complete and voluntary
renunciation of his criminal purpose …

Within the meaning of this Article, renunciation of criminal purpose is
not voluntary if it is motivated, in whole or in part, by circumstances,
not present or apparent at the inception of the actor’s course of
conduct, which increase the probability of detection or apprehension or
which make more difficult the accomplishment of the criminal
purpose. Renunciation is not complete if it is motivated by a decision
to postpone the criminal conduct until a more advantageous time or to
transfer the criminal effort to another but similar objective or victim.”

Should English law follow this lead and allow such a defence?

MARTIN WASIK, “ABANDONING
CRIMINAL INTENT” [1980] CRIM. L.R.
785, 787–788, 790–794:

5–046

“It is clear that the voluntary nature of the abandonment is an essential
requirement for the success of any excuse in this area … [T]wo reasons
[are put forward] for the central importance of the requirement of



voluntariness. Sometimes it is argued that voluntary desistance
provides clear evidence that the actor lacked the resolve to carry out the
crime, and hence was not truly dangerous, and sometimes it is said that
voluntary desistance is a ‘good act’ which somehow compensates for
or erases the initial criminal act, thus making an acquittal appropriate.83

… One argument in favour of excusing the defendant who renounces a
criminal purpose is in terms of negation of mens rea. According to
Glanville Williams (Criminal Law: The General Part (1961), pp.620–
621) ‘where the accused has changed his mind, it would only be just to
interpret his previous intention where possible as only half-formed or
provisional, and hold it to be an insufficient mens rea ’ … Any [such]
suggestion … would greatly undermine the law of attempt. There must
be few cases where the defendant would not accept the need to give up
the attempt in certain circumstances … [Also] the problems of proof
would be considerable …

[W]hat other reasons exist for allowing [the excuse] to relieve the
defendant of responsibility? First, it is argued that any dangerousness
of character is negatived by clear evidence of abandonment. An
acceptance of abandonment as an excuse would … show that the
psychological barrier had not been crossed. Under English law, as we
have seen, such late abandonment could not amount to an excuse
because a proximate act has already been committed. On the other
hand such questions of individual psychology and relative
dangerousness are the very stuff of mitigation and sentencing policy …

The second reason often advanced for allowing a defence of
withdrawal is one of legal policy. It is claimed that since it is a prime
purpose of the criminal law to prevent the occurrence of harm, it makes
sense to provide a reasonable inducement for the attempter to desist
before any real harm is done … The importance of the argument turns
upon how realistic it is. How likely is it that a man who is sufficiently
far along the path towards committing a criminal offence, that he
would be guilty of an attempt if stopped, and who then decides not to
commit it, would change his mind again and decide to carry on, since
he realises he is guilty of the attempt anyway? The argument is far-
fetched.84 …

It has been strongly argued, then, that mitigation is not enough in cases
of voluntary abandonment and that ‘No argument of deterrence,
reformation or prevention seems to require the punishment of one who



is truly repentant and has done no harm.’

[Wasik, nevertheless, concludes that abandonment should only be
relevant in mitigation of sentence.]”

R. A. DUFF, CRIMINAL ATTEMPTS
(1996), PP.395–396:

5–047

“The intending rapist, murderer, or wounder who voluntarily abandons
his attempt at the last moment has already attacked his victim, even if
he aborted the attack himself … Surely he should not be able to escape
all criminal liability by his abandonment? … [W]e should retain a
narrow general law of attempts, supplemented (when necessary) by
more specific offences capturing particularly wrongful kinds of
conduct which fall outside its scope.”

5–048

Thus, Duff’s objectivist account would not necessarily lead to
the complete acquittal of those who abandon their attempts (as
they would be guilty of other offences) but would restrict the
crime of attempt itself. Is such an approach preferable to that of
the current law’s reliance upon judicial discretion at the
sentencing stage?

2. Mens rea
5–049

Section 1(1) of the Criminal Attempts Act 1981 provides that the
defendant must act “with intent to commit an offence”.

MERRIT V COMMONWEALTH, 164 VA.
653, 180 S.E. 395 (1935) (SUPREME
COURT OF APPEALS OF VIRGINIA):

5–050

“[W]hile a person may be guilty of murder though there was no actual



intent to kill, he cannot be guilty of an attempt to commit murder
unless he has a specific intent to kill …

When we say that a man attempted to do a given wrong, we mean that
he intended to do it specifically; and proceeded a certain way in the
doing. The intent in the mind covers the thing in full; the act covers it
only in part.

… To commit murder, one need not intend to take life; but to be guilty
of an attempt to murder, he must so intend. It is not sufficient that his
act, had it proved fatal, would have been murder.”

5–051

In Whybrow,85 the defendant constructed a device and
administered an electric shock to his wife while she was taking a
bath. The Court of Appeal held that while an intention to kill or
to cause grievous bodily harm would suffice for the completed
crime of murder, for attempted murder an intention to kill was
necessary. This was because for attempted murder “the intent
becomes the principal ingredient of the crime”. In O’Toole,86 the
defendant was charged with attempted arson (causing criminal
damage by fire). It was held that while recklessness would
suffice for the completed offence,87 there had to be intention for
the attempted offence.

If the complete crime can be committed recklessly or
negligently, why does this same mens rea not suffice for an
attempt to commit the crime?

R. V MOHAN [1976] Q.B. 1 (COURT
OF APPEAL, CRIMINAL DIVISION):

5–052

JAMES LJ:

“In our judgment it is well established law that intent (mens rea) is an
essential ingredient of the offence of attempt …

An attempt to commit crime is itself an offence. Often it is a grave
offence. Often it is as morally culpable as the completed offence which
is attempted but not in fact committed. Nevertheless it falls within the



class of conduct which is preparatory to the commission of a crime and
is one step removed from the offence which is attempted. The court
must not strain to bring within the offence of attempt, conduct which
does not fall within the wellestablished bounds of the offence. On the
contrary, the court must safeguard against extension of those bounds
save by the authority of Parliament.”

DONALD STUART, “MENS REA,
NEGLIGENCE AND ATTEMPTS” [1968]
CRIM. L.R. 647, 656, 658–659, 661–
662:

5–053

“Many writers rely heavily on the fact that the word ‘attempt’ refers to
an endeavour or an effort to commit a crime. It is argued that there
cannot be an attempt unless the defendant was trying to commit the
crime and that, in legal terms, this necessarily means that there must
have been an intention of the ‘purpose’ type to commit the crime. Even
Howard (Australian Criminal Law (1965) 253) says:

‘Attempt implies purpose. To say that D is attempting to do
something means that he is acting with the purpose of accomplishing
that which he is said to be attempting. There is no disagreement that
purpose must be proved for conviction of attempts but different
views have been expressed on the scope of the purpose.’

It is, however, difficult to see why there is such magic in the popular
meaning of the word ‘attempt’ but not in the words ‘murder’, ‘assault’
or ‘rape’—crimes for which recklessness is now sufficient mens rea …

Do any of the theories of punishment offer an explanation of why it is
that only direct intention will suffice in these cases of attempt? … It is
difficult to challenge Professor Hart’s (Punishment and Responsibility,
p.127) assertion that:

‘No calculation of the efficacy of deterrence or reforming measures,
and nothing that would ordinarily be called retribution seems to
justify this distinction. In the attempt case, for example, the variant
where the intention is indirect seems equally wicked, equally
harmful, and equally in need of discouragement by the law.’



There seems, furthermore, to be every reason to apply the full notion of
mens rea (embracing intention and recklessness) … to attempts …

If a fanatical punter contrives to half-sever the stirrup on the saddle of
the favourite horse before a race he would be guilty of recklessly
assaulting the jockey if the stirrup broke during the race and the jockey
fell and was trampled. If, however, the mischief was unearthed before
the race was run the punter should surely be guilty of recklessly
attempting an assault even though he was aiming, not to injure the
jockey, but merely to stop the horse from winning …

Further there is much to be said for … [the] suggestion that a negligent
attempt to commit a crime of negligence should be punished.
Negligence is a failure to measure up to a standard and if this failure
occurs or is stopped short of the completed offence there seems to be
no reason of policy why it should escape punishment. This would lead
to the view, at present widely rejected, that it is possible to attempt to
commit the crime of involuntary manslaughter. If a pharmacist is
grossly negligent in making up a prescription and the patient dies as a
result of taking the dosage on the bottle the pharmacist is clearly guilty
of manslaughter. Surely the policy considerations which dictate such a
conviction apply equally if, through chance, the negligent error is
discovered before any damage is done. There seems to be every reason
for a verdict of attempted manslaughter.

If, in the Code of the Brave New World, the codifiers are prepared to
cast off the traditional misplaced fear of liability based on negligence,
there is, then, a strong case for declaring that the mental element for an
attempt may consist in the mental element—here including negligence
—required for the completed crime.”

5–054

In some jurisdictions, this approach is followed. For example, in
Colorado persons can be liable for a criminal attempt if they act
“with the kind of culpability otherwise required for commission
of an offence”.88 Such an approach is, however, unacceptable.
Apart from the semantic argument that it is linguistic nonsense
to speak of someone attempting to commit a crime unless he is
trying to commit that crime, there is a more important argument
of principle. With attempts we are punishing in the absence of
any harm (or “first order harm”). While such an approach can be



justified, it is surely only permissible when dealing with the
highest degree of blame. Exceptions to the paradigm of criminal
liability involve extensions of liability and should be rigidly
controlled. As attempt is essentially a crime of mens rea, with
the actus reus performing only a secondary or subsidiary role,
only the clearest form of mens rea should suffice, namely,
intention.

This latter reasoning was given statutory force by the Criminal
Attempts Act 1981 s.1(1). It is now clear that even for
attempting a crime of strict liability, the defendant must intend to
produce the prohibited consequence.89

What meaning is to be attributed to the word “intention” in
s.1(1)? In Mohan,90 it was held that this involved “proof of
specific intent, a decision to bring about, in so far as it lies
within the accused’s power, the commission of the offence
which it is alleged the accused attempted to commit, no matter
whether the accused desired that consequence of his act or not”.
This was approved, after the coming into force of the Criminal
Attempts Act 1981, in Millard and Vernon,91 where it was stated
that a direct or purposive intention was required. Intention had to
bear its “ordinary meaning”, namely, that the defendant must
have “decided, so far as in him lay, to bring about” the result. It
would, of course, be possible (albeit messy) for intention to bear
different meanings in different contexts and for direct intent to
be required here as the concept of an “attempt” connotes trying
or meaning to achieve a result. However, the courts have
rejected such an approach holding that “intention” bears the
same meaning, whether for a completed crime or an attempt.

R. V PEARMAN (1984) 80 CR. APP. R.
259 (COURT OF APPEAL, CRIMINAL
DIVISION):

5–055

STUART-SMITH J:

“We see no reason why the passing of the 1981 Act should have
altered the law as to what is meant by the word ‘intent’. The purpose



of the Act was to deal with other matters rather than the content of
the word ‘intent’. We can see no reason why the judgment of the
court in that case [Mohan] should not still be binding upon this
court.

The words of James LJ [in Mohan] which he used at the end of that
passage, namely ‘no matter whether the accused desired that
consequence of his act or not’, are probably designed to deal with a
case where the accused has, as a primary purpose, some other object,
for example, a man who plants a bomb in an aeroplane, which he
knows is going to take off, it being his primary intention that he
should claim the insurance on the aeroplane when the freight goes
down into the sea. The jury would not be put off from saying that he
intended to murder the crew simply by saying that he did not want or
desire to kill the crew, but that was something that he inevitably
intended to do. Similarly, for example, a man who is cornered by the
police when he is in a car may have the primary purpose of simply
escaping from that situation. If he drives straight at the police
officers at high speed, a jury is likely to conclude that he intended to
injure a police officer and maybe cause him serious grievous bodily
harm.”

R. V WALKER AND HAYLES (1990) 90
CR. APP. R. 226 (COURT OF APPEAL,
CRIMINAL DIVISION):

5–056

The defendants threw the victim from a third floor balcony. At their
trial for attempted murder the judge directed the jury that they had to
be sure that the defendant intended and tried to kill. The jury asked for
clarification and the judge directed them in Moloney/Hancock terms
(the appropriate test before Woollin) that if:

(1) there was a very high degree of probability that the
victim would be killed, and

(2) the defendant knew there was such a high risk, then

(3) they were entitled to draw the inference that the
defendants intended to kill.



The defendants appealed against this direction.

LLOYD LJ:

“By the use of the word ‘entitled’ [the recorder] was making it
sufficiently clear to the jury that the question whether they drew the
inference or not was a question for them … [He was not] equating
foresight with intent … He was perfectly properly saying that
foresight was something from which the jury could infer intent. He
was treating the question as part of the law of evidence, not as part
of the substantive law of attempted murder …

[I]n the great majority of cases of attempted murder, as in murder,
the simple direction will suffice, without any reference to foresight.
In the rare case where an expanded direction is required in terms of
foresight, courts should continue to use virtual certainty as the test,
rather than high probability.”

Appeals dismissed

5–057

This case must now be read in the light of Woollin under which
an inference of intention can only be drawn if the consequence is
foreseen as virtually certain (or, under the alternative
interpretation, foresight of a virtual certainty is intention).92 In
Hales,93 it was accepted that the Woollin test of intention applied
to attempted murder but, on the facts, a Woollin direction was
not necessary. Accordingly, it seems clear now that the concept
of “intention” bears the same meaning here as elsewhere in the
criminal law. The Law Commission has endorsed this approach,
stating that it would be inappropriate to have a special test for
“intent” that differed from that applied to all other criminal
offences. Intention “should not be limited to purpose but should
encompass ‘Woollin’ intent”.94

What mens rea is required with regard to relevant surrounding
circumstances? The position at common law appears to have
been that while the consequence had to be intended,
recklessness with regard to circumstances would suffice for
attempt, provided such recklessness would suffice for the
completed offence.95 Thus if a defendant, being reckless as to
whether his first wife was alive, were about to go through a



second marriage ceremony, he could be convicted of attempted
bigamy. The 1981 Act draws no distinction between
consequences and circumstances, but simply states that the
defendant must act “with intent to commit an offence”. Despite
the wording of this statute, the common law approach was
confirmed in the following decision.

R. V KHAN [1990] 2 ALL E.R. 783
(COURT OF APPEAL, CRIMINAL
DIVISION):

5–058

The appellant attempted to have sexual intercourse with a non-
consenting girl, but failed. The trial judge directed the jury that
recklessness as to whether the girl consented was sufficient for
attempted rape. The appellant appealed on this point.

RUSSELL LJ:

“The only difference between the two offences is that in rape sexual
intercourse takes place whereas in attempted rape it does not,
although there has to be some act which is more than preparatory to
sexual intercourse. Considered in that way, the intent of the
defendant is precisely the same in rape and in attempted rape and the
mens rea is identical, namely an intention to have intercourse plus a
knowledge of or recklessness as to the woman’s absence of consent.
No question of attempting to achieve a reckless state of mind arises;
the attempt relates to the physical activity; the mental state of the
defendant is the same. A man does not recklessly have sexual
intercourse, nor does he recklessly attempt it. Recklessness in rape
and attempted rape arises not in relation to the physical act of the
accused but only in his state of mind when engaged in the activity of
having or attempting to have sexual intercourse.

If this is the true analysis, as we believe it is, the attempt does not
require any different intention on the part of the accused from that
for the full offence of rape. We believe this to be a desirable result
which in the instant case did not require the jury to be burdened with
different directions as to the accused’s state of mind, dependent on
whether the individual achieved or failed to achieve sexual



intercourse.

We recognise, of course, that our reasoning cannot apply to all
offences and all attempts. Where, for example as in causing death by
reckless driving or reckless arson, no state of mind other than
recklessness is involved in the offence, there can be no attempt to
commit it.

In our judgment, however, the words ‘with intent to commit an
offence’ to be found in s.1 of the 1981 Act mean, when applied to
rape, ‘with intent to have sexual intercourse with a woman in
circumstances where she does not consent and the defendant knows
or could not care less about her absence of consent’. The only
‘intent’, giving that word its natural and ordinary meaning, of the
rapist is to have sexual intercourse. He commits the offence because
of the circumstances in which he manifests that intent, i.e. when the
woman is not consenting and he either knows it or could not care
less about the absence of consent.”

Appeal dismissed

5–059

It is possible to support such an approach. If recklessness as to
surrounding circumstances suffices for the complete offence it
should also suffice for an attempt, as “the mens rea of the
complete crime should be modified only in so far as it is
necessary in order to accommodate the concept of attempt”.96

The approach adopted in Khan was followed in Attorney-
General’s Reference (No.3 of 1992)97 where it was held that on a
charge of attempted arson contrary to the Criminal Damage Act
1971 s.1(2) it was sufficient to prove an intention to cause
damage by fire and that the defendant was reckless as to whether
life would thereby be endangered. It was stated that for an
attempt “it must be shown that the defendant intended to achieve
that which was missing from the full offence”. In Khan, what
was missing was sexual intercourse. In Attorney-General’s
Reference (No.3 of 1992) what was missing was damage to
property. Intention must be proved in relation to these missing
elements but beyond that only the same mens rea as for the full
crime need be proved.



However, Khan and Attorney-General’s Reference (No.3 of
1992) are distinguishable from each other. Khan was clearly
dealing with a surrounding circumstance: whether the woman
was consenting. In Attorney-General’s Reference (No.3 of 1992)
the offence element of “whether the life of another would be
thereby endangered” can be viewed as a consequence. Under
s.1(2), two consequences need to be achieved: damage to
property and a state of affairs perceived to be life-threatening by
an ordinary prudent person. While intention is required for the
first consequence (damage to property) because that was what
was “missing”, recklessness with regard to the second
consequence (creating a life-threatening situation) suffices. If
this reading of the case is adopted, “[t]he cases decided prior to
Attorney-General’s Reference (No.3 of 1992) are reconcilable on
the basis that, in the earlier decisions, the relevant consequences
had always been a ‘missing element’, i.e. something that had not
materialised”. But this nevertheless represents a significant
extension of the law.98

What mens rea is required for surrounding circumstances in
offences of negligence (for example, rape) or strict liability (for
example, rape of a child under 13)? On a “simplistic”99 reading
of Attorney-General’s Reference (No.3 of 1992) there only need
be intent with regard to “what is missing” and, beyond that, only
that mens rea (or lack of it) required for the full offence need be
established. So, for attempted rape the defendant would need to
intend penetration but negligence as to consent would suffice.
For attempted rape of a child under 13, the defendant would
need to intend penetration but his honest and reasonable belief
that the child was 16 would not exculpate. The Law Commission
proposes that for crimes that require recklessness or negligence
or strict liability a defendant should only be liable for an attempt
to commit that crime if he was subjectively reckless as to the
circumstances:

“[T]here may be very good reasons for defining a substantive offence
with a requirement of objective fault, or with no fault at all, but the
justification may be substantially weaker when applied to an inchoate
offence of attempt.”100



On the other hand, it can be argued that recklessness should not
suffice even for clear circumstances such as those in Khan. The
1981 Act specifies very clearly that the defendant must act “with
intent to commit an offence” and thus for surrounding
circumstances, knowledge (the general equivalent to intention
when dealing with surrounding circumstances).101 This is the
approach which has been taken in the case of Pace,102 which is
inconsistent with the earlier decisions in Khan and Attorney-
General’s Reference (No.3 of 1992).

R. V PACE [2014] EWCA CRIM 186
(COURT OF APPEAL, CRIMINAL
DIVISION):
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The defendants, who were scrap metal dealers, received a series of
visits from undercover police officers in pursuance of a police
operation to test whether scrap metal yards would accept purportedly
stolen items. The defendants bought metal items such as earthing tape
and power cables described to them by the officers as “having been
stolen from the back of a van”. It was an agreed fact that the property
was not stolen but belonged to the police. The defendants were charged
with attempting to convert criminal property contrary to s.327 of Pt 7
(Money Laundering) of the Proceeds of Crime Act 2002, the state of
mind applicable to the substantive offence being knowledge or
suspicion (s.340(3)). The defendants were convicted and appealed.

DAVIS LJ:

“1. The principal issue raised on these two appeals relates to the
mental element required for criminal attempt. It is one that, albeit in
the context of differing underlying substantive criminal offences, has
caused difficulties over the years. Various decisions of the courts in
those years do not always reveal a consistency in approach and
sometimes, it has to be said, reveal a possible inconsistency in
approach. It is also an area which has attracted much academic
debate; and there too considerable divergences in approach have
been manifested.

2. This issue requires consideration of the meaning and effect of s.1



of the Criminal Attempts Act 1981 (‘the 1981 Act’): a section which
in the past has been judicially described as ‘winning no prize for
lucidity’ …

3. The trial judge decided that in this case the applicable mens rea
for the offences of [attempting to conceal, disguise or convert
criminal property] … was capable of being suspicion. …

21. … [The trial judge told the jury]

‘The law is clear: the prosecution must prove against each defendant
on each count in which they are allegedly involved that at the time of
accepting, checking, weighing or paying for the goods he either
knew or suspected that they were stolen or had otherwise been
obtained dishonestly’ …

He went on to explain to the jury, among other things, that
‘suspicion … falls below knowledge or belief’. He further instructed
them that the suspicion did not need to be firmly grounded or even
based on reasonable grounds.

22. Complaint is made by the appellants with regard to these
directions …

35. That, then, leads to what is at the heart of these appeals: the mens
rea which the prosecution was, in law, required to prove if it could
make out its case of attempting to conceal, disguise or convert
criminal property. (For shorthand, we will hereafter describe it as
attempting to convert criminal property) …

46. A convenient starting point is this. Where the substantive
criminal offence specifically requires the consequence of an act, it is
well established that an attempt to commit that offence ordinarily
requires proof of intent as to that consequence. To take a familiar
example, the required intent for murder is either an intent to kill or
an intent to cause really serious injury. The required consequence of
the act is, of course, death. Accordingly, for a charge of attempted
murder to be made out the intent which must be proved is an intent
to kill: see Whybrow (1951) 35 Cr App R 141. That remains the case
since the 1981 Act. Of course, that is an offence different from the
present case. But … [counsel for the appellants] is at least entitled to
make the point that that case is an illustration of the proposition that
the mental element required to make a person guilty of an attempted
offence may well be different from, and at a higher level than, that



applicable to the substantive offence itself …

48. We next turn to the decision in Khan, which did post-date the
Act …

52. One can see the potential support for [counsel for the Crown’s]
argument that Khan affords. He would thus seek to derive from it the
proposition that, assuming the acts here were more than preparatory,
in the present cases the intention here was to convert the scrap metal
(the act) and the required mental state was knowledge or suspicion
that the scrap metal was stolen. But the authority of Khan is not
decisive for present purposes … In Khan, the substantive offence
admitted of recklessness as the mens rea: which is not the case here.
In Khan, moreover, the appellants were charged with attempted rape
solely because they had not succeeded in penetrating the victim,
which is what they had intended to do. Had they succeeded in that
act, as they had intended, the full offence of rape would have been
made out. But that is not so in the present case. The two appellants
here could never have been guilty of the substantive offence of
converting criminal property: just because the property in question
did not constitute or represent benefit from criminal conduct.
Furthermore, the court in Khan had been careful to say (at p.35):

‘We recognise, of course, that our reasoning cannot apply to
all offences and all attempts. Where, for example, as in
causing death by reckless driving or reckless arson, no state
of mind other than recklessness is involved in the offence,
there can be no attempt to commit it.’

5–061

53. We were also referred to … the decision of another constitution
of this court in A-G’s Reference (No.3 of 1992) (1994) 98 Cr. App.
R. 383, which adopted broadly the same approach as in Khan. That
too was a decision in a context different from the present case. It
related to attempted arson being reckless whether life be endangered,
contrary to s.1(2) of the Criminal Damage Act 1971. We have to say
that we found, with respect, some of the passages in the judgment
somewhat elliptical, if not selfcontradictory … We do not, at all
events, think that it materially advances the Crown’s argument. It is
true that, in giving the judgment of the court, Schiemann J said
(somewhat tentatively, on one view) at 390:



‘One way of analysing the situation is to say that a defendant, in
order to be guilty of an attempt, must be in one of the states of
mind required for the commission of the full offence and did his
best, as far as he could, to supply what was missing from the
offence.’

But [counsel for the appellants] was in a position to seek to cull from
the decision at least some support for his own argument. For at 390
Schiemann J then went on to say this:

‘If the facts are that, although the defendant has one of the
appropriate states of mind required for the complete offence, but
the physical element required for the commission of the complete
offence is missing, the defendant is not to be convicted unless it
can be shown that he intended to supply the physical elements.’
…

[Counsel for the appellants’] submission was that the ‘physical
element’ in the present case which was missing was conversion of
criminal property: and it was the ‘supply’ of that which had to be
shown to be intended.

54. This, at all events, leads on to another line of authority which
also bears on the present problem. That relates to cases where the
attempt is to commit the ‘impossible’—the position here … [His
Lordship then reviewed the leading cases, considered below at
pp.496–498.]

60. Against that citation of authority we turn to the disposal of these
two appeals.

61. The starting point has to be section 1(1) of the 1981 … Mr
Farrell [leading counsel for the prosecution] did at one stage …
suggest that section 1(3) of the 1981 Act of Itself provided a
complete answer in favour of the Crown. But this cannot be right.
That subsection only applies where ‘the facts of the case’ had been
as the accused had believed them to be. But in the present
proceedings the Crown’s case had been put not on the basis of belief
but on the basis of suspicion. Accordingly, one has to revert to
section 1(1). That said, we would at least agree with Mr Farrell’s
acceptance that the ‘intention’ referred to in section 1(3) must be the
same as the intention referred to in section 1(1): that is to say, an
intent to commit the offence.



62. Turning, then, to s.1(1) [of the 1981 Act] we consider that, as a
matter of ordinary language and in accordance with principle, an
‘intent to commit an offence’ connotes an intent to commit all the
elements of the offence. We can see no sufficient basis, whether
linguistic or purposive, for construing it otherwise.
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63. Once that is appreciated, the fault line in the Crown’s argument
is revealed. A constituent element of the offence of converting
criminal property is, as we have said, that the property in question is
criminal property. That is an essential part of the offence.
Accordingly, an intent to commit the offence involves, in the present
case, an intent to convert criminal property: and that connotes an
intent that the property should be criminal property. But the Crown’s
argument glosses over that. Its argument connotes that the property
in question which it is intended to be converted is property known or
suspected to constitute or represent benefit from criminal conduct. It
ignores the requirement for the substantive offence that the property
concerned must be criminal property (as defined). The Crown, in
effect, thus seeks to make it a criminal offence to intend to convert
property suspecting, if not knowing, that it is stolen. But that is not
what s.327, read with s.340(3), provides.

64. Reflecting this difficulty in the Crown’s argument, there is this
further point to be made. For the purpose of the substantive offence,
a person may in point of fact convert property intending and
believing that it is criminal property: yet he will not be guilty of the
substantive offence if, in fact, it is not criminal property (Montila
[2004] UKHL 50). It is most odd that, on the Crown’s case, such a
person who cannot on such a scenario be liable for the substantive
offence can nevertheless be made liable, where his state of mind is
one of suspicion only, if what is charged is, instead, an attempt to
commit the offence. We have the greatest difficulty in seeing that the
provisions of s.1 of the 1981 Act were designed to bring about such
a result.

65. We further consider … that such a conclusion is supported by the
approach of Parliament taken to conspiracy cases as enunciated in
s.1 of the 1977 Act, as amended, and as interpreted by the courts …

66. We say that for the following reasons.



i)   First, the provisions of s.1 of the 1977 Act, as amended, were
introduced by the 1981 Act itself. One would therefore be
predisposed to anticipate a coherence of approach in the relevant
provisions of the two statutes in this regard.

ii)  Second, offences of criminal attempt and offences of criminal
conspiracy are both inchoate offences. Both have in common that
they are looking to what is planned for the future. That remains
so even if counts formulated as conspiracy counts are commonly
sought to be proved by proof of the commission of substantive
offences.

iii) Third, it is not difficult to envisage scenarios—not least, as it
happens, in money laundering cases—where what may be
charged as an attempt would be capable of being charged as
conspiracy, and vice versa.
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67. In this regard, we think that the approach taken by the courts to
s.1 of the 1977 Act is most revealing. [His lordship then reviewed
the case-law, including Saik, discussed above at 512] …

74. [T]his authority establishes that a conspiracy to commit an
offence under s.327 of the 2002 Act … can require a higher level of
mens rea than that applicable to the actual commission of the
substantive offence itself. True it is that the language of s.1 of the
1977 Act is not precisely the same as s.1 of the 1981 Act. Even so …
s.1 of the 1977 Act can properly be read so as to take account of the
1981 Act, and vice versa. Accordingly it makes it, in our view, all
the more principled to conclude that likewise in the case of attempt a
higher level of mens rea may be required under s.1(1) than is
applicable to the substantive offence itself: and thus that, in the
present case, proof of suspicion will not suffice on a count of
attempted money laundering …

78. For the reasons we have given, we conclude that the appeals
must be allowed. For the purposes of a count of attempted money
laundering proof of a mental element of suspicion (only) does not
suffice …

79. We do appreciate the anxieties of the Crown in the context of
money laundering. Such cases are not always easy of proof … But,
… the policy behind the substantive offences of money laundering



cannot be allowed to distort the meaning of s.1 of the 1981 Act …

81. That may or may not create problems for prosecutors. However,
we observe that there in any event may well be … other charges
potentially available103 … [Further] the margin between knowledge
and suspicion is perhaps not all that great, at all events where the
person has reasonable grounds for suspicion. Where a defendant can
be shown deliberately to have turned a blind eye to the provenance
of goods and deliberately to have failed to ask obvious questions,
that can be capable, depending on the circumstances, of providing
evidence going to prove knowledge or belief …”

Appeal allowed
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Attempt is essentially a crime of mens rea. Given this, there is a
strong argument that it ought to be restricted to those who act
with intent (or its equivalent, knowledge or, it seems, according
to Pace, belief)) in relation to all the elements of the offence:
“the mens rea elements of criminal attempts do significant work
in preventing over-criminalisation, and ought not to be narrowed
without statutory authority”.104 Such an approach may be seen as
being compatible with the wording of the Criminal Attempts Act
and as achieving “a coherent model of attempts liability”105:

”The Criminal Attempts Act locates the wrong of attempt as acting
with the ‘Intent’ to commit an offence. This approach Isolates that
wrong.”106

It also has the merit of observing the rule of statutory
interpretation that “where there is uncertainty, criminal statutes
should be interpreted in the way least favourable to the
prosecution”.107 Thus, the decision in Pace, that a conviction for
attempt cannot be based upon suspicion is to be supported.
However, although the Court of Appeal was critical of aspects of
the decision in Khan it did not overrule it.108 Instead, it was
distinguished on the questionable basis that, unlike Khan, in
which the full offence of rape would have been committed if the
defendants had succeeded in penetrating the victim, the case
before it concerned an impossible attempt, since the “scrap”
metal involved belonged to the police and was not criminal



property.109 The Court of Appeal certified a point of general
public importance, but refused permission to appeal. Although
commentators have highlighted the desirability of the Supreme
Court considering the case, in order to clarify the mens rea of
attempt,110 the prosecution did not pursue an appeal to the
Supreme Court.111 In the meantime, we are in the difficult
position of having “a trio of appeal cases, in Khan, Attorney-
General’s Reference (No.3 of 1992) and Pace, that sound wholly
conflicting notes”,112 with Khan apparently dealing with possible
attempts and Pace with those which are impossible.113 Further,
as Attorney-General’s Reference (No.3 of 1992) demonstrates, it
is difficult to draw a clear distinction between consequences and
circumstances. For example, it could be argued that s.1(2)
requires the causing of criminal damage to be committed in the
circumstances of it being life-endangering. It is highly
inappropriate to make criminal liability hinge on such fine
distinctions that have no bearing on culpability.

A final problem remains: will a so-called “conditional intention”
suffice for attempt? If a defendant opens a suitcase, intending to
steal its contents “on condition they are of some value”, can she
be convicted of attempted theft?114

THE LAW COMMISSION (LAW COM.
NO.102) ATTEMPT, 1980, APPENDIX E,
“‘CONDITIONAL INTENT’ AND R. V
HUSSEYN”:
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“4. In delivering the judgment of the Court of Appeal in the attempted
theft case of R. v Husseyn, Lord Scarman stated ((1978) 67
Cr.App.R.131, 132) ‘it cannot be said that one who has it in mind to
steal only if what he finds is worth stealing has a present intention to
steal’.

5. This simple statement, taken by itself and out of context, was the
origin of the difficulties. It gave rise to the doctrine that ‘conditional
intent’ in the sense of ‘intending to steal whatever one might find of
value or worth stealing’ was not a sufficient mental element in these



theft-related offences; the prosecution must aver and prove that at the
time of attempting, entering as a trespasser, etc, the accused had a
settled intention to steal some particular and specified object existing
or believed by him to exist in his target area.

6. In such a form, the doctrine was obviously capable of mischievous
results. In particular, it excluded from criminal liability the large
majority of sneak thieves and burglars who conduct their operations
‘on spec’. Without knowing what a handbag, a package left in a car, or
a house contains, they nevertheless proceed in the hope or expectation
that they will find something of value or worth stealing there, and
intend, in that event, to steal it. As Geoffrey Lane LJ pungently
remarked (R. v Walkington [1979] 1 W.L.R. 1169 at 1179), after
setting out the reasoning that led to the acquittal of one burglar, ‘a
reading of that would make the layman wonder if the law had taken
leave of its senses … Nearly every prospective burglar could no doubt
truthfully say that he only intended to steal if he found something in the
building worth stealing.’

7. Unfortunately, several factors obscured the clarity of the issue. As
reported, R. v Husseyn gave no indication that the charge of attempted
theft in that case had related to specific identifiable objects, and
although Lawton LJ did stress that the indictment in the subsequent
case of R. v Hector ((1978) 67 Cr. App. R. 224) also charged attempted
theft of particular objects, the report was headed ‘Whether conditional
intention enough’, a phrase not used in the judgment. So it was not
realised that Lord Scarman’s statement related only to the facts of the
case before him or that the decision in both cases rested on the basic
rule of criminal pleading that an allegation that the accused attempted
to steal a particular item involves proof that that item was what he
intended to steal; in such a case it is not enough to show that he
intended to steal whatever he found worth stealing …

8. Whatever the reasons, within a few months of the decision in R. v
Husseyn, submissions that ‘conditional intent is not enough’ were
being accepted by magistrates and Crown Court judges in all these
theft-related offences, causing frustration and perplexity to prosecuting
authorities and bringing the criminal law into disrepute …

9. Study of the relevant indictments and transcripts convinced us that,
once the complications mentioned in paragraph 7 had been cleared out
of the way, the matter could be put right without recourse to legislation



and that the appropriate way to proceed was by way of Attorney
General’s References to the Court of Appeal under section 36 of the
Criminal Justice Act 1972 …

10. The two References were decided by the Court of Appeal as
Attorney-General’s References (Nos 1 and 2 of 1979) ([1979] 3 W.L.R.
577) … and … restore clarity and common sense to the law. Where the
accused’s state of mind is that of intending to steal whatever he may
find worth stealing in his target area, there is no need to charge him
with attempting to steal specific objects. In appropriate cases of
attempted theft a charge of attempting to steal some or all of the
contents of (for example) a car or a handbag will suffice. In cases
where the substantive offence does not require anything to be stolen, it
is not necessary to allege more than ‘with intent to steal’. The
important point is that the indictment should correctly reflect that
which it is alleged the accused did and that the accused should know
with adequate detail what he is alleged to have done (at 590). The
result, in the Commission’s view, is that it is now possible to state with
confidence that in cases where an intention to steal anything of value or
worth stealing accurately reflects the accused’s state of mind at the
time of the actus reus, this is sufficient to constitute ‘an intention to
steal’ and applies equally to all the theft-related offences.”

5–066

The law on this point is unaffected by the Criminal Attempts Act
1981, which abolishes “the offence of attempt at common law”
(s.6(1)). These developments on “conditional intention” are best
regarded as part of the “common law of intention”; some of the
important decisions on this point were not delivered in the
context of attempted crime at all.115 It is simply that the point is
of particular importance when dealing with attempts.

The Law Commission has proposed that an “intention to commit
an offence includes a conditional intent to commit it”.116 As they
state:

“If D breaks into a car intending to steal if he or she finds something
worth stealing, that is intention to steal. Such an intention is
functionally equivalent to the intention of someone who drops a stone
off a tall building, saying, ‘I intend this stone to hit anyone who
happens to be passing below’. Such a person intends to strike someone



with the stone.”117

(iv) Impossibility
(a) Introduction
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Can there be criminal liability for attempting the impossible? If a
defendant shoots at his victim trying to kill her but unknown to
him the victim has had a heart attack and is already dead, can the
defendant be liable for attempted murder?

Before exploring the present law, it is helpful briefly to outline
the position at common law before the enactment of the Criminal
Attempts Act 1981.

(b) The common law
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The common law utilised a three-fold classification.

1. Legal impossibility
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This is where the defendant performs all the physical actions he
intends to perform, but, unknown to him, what he has done does
not amount to a crime. For example, he intends to steal an
umbrella but unknown to him, the umbrella turns out to be his
own.

In Haughton v Smith,118 the defendant was charged with
attempting to handle stolen goods contrary to the Theft Act 1968
s.22. The defendant had actually handled the goods but,
unknown to them, they were not stolen goods.119 The House of
Lords unanimously held that there could be no liability for
attempt in such circumstances. Lord Hailsham stated:

“there must be an overt act of such a kind that it is intended to form
and does form part of a series of acts which would constitute the actual
commission of the offence if it were not interrupted. In the present
case the series of acts would never have constituted and in fact did not



constitute an actual commission of the offence, because at the time of
the handling the goods were no longer stolen goods.”120

Lord Reid:

“The crime is impossible in the circumstances, so no acts could be
proximate to it. [H]e took no step towards the commission of a crime
because there was no crime to commit.”121

Lord Morris:

“His belief that the goods were stolen did not make them stolen goods
… To convict him of attempting to handle stolen goods would be to
convict him not for what he did but simply because he had had a guilty
intention.”122

2. Physical impossibility
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This is where it is physically impossible for the defendant to
commit the complete crime, whatever means he adopts. For
example, he intends to pick a pocket and places his hand in the
victim’s pocket, but it is empty; there is nothing to steal. In
Partington v Williams, it was held that there could be no liability
in such cases because the commission of the substantive offence
was, in the circumstances, impossible.123

The House of Lords in DPP v Nock,124 a conspiracy case,
considered obiter “the proper limits” of Haughton v Smith and
attempts to commit the impossible, and held that liability
depended on the manner in which the particular indictment was
framed. If, in an attempted theft case, the indictment was limited
to an attempt to steal specific property or property from a
specific place, then if the property was not there, the actus reus
of the complete crime, namely, the appropriation of the specific
property belonging to another, would be incapable of proof. The
defendant would escape liability. On the other hand, if the
indictment alleged an attempt to steal from the person generally,
then the pickpocket who puts his hand in an empty pocket could
be liable for attempted theft. This would be a mere “transient



frustration”. The crime would still be possible; the pickpocket, if
undetected, would continue his attempts until successful.
This purported limitation of the Haughton v Smith principle did
not stand up to close analysis. First, it ignored the immense
difficulties involved in proving the requisite general intent to
continue until the crime is eventually completed successfully,
and, secondly, it overlooked the necessity to prove that the
defendant’s actions were more than merely preparatory to the
complete offence.

3. Impossibility through ineptitude
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This is where the crime is impossible in the circumstances
because of the defendant’s ineptitude, inefficiency or the
adoption of insufficient means. For example, he tries to force
open a door with an iron bar, but the iron bar is too weak ever to
do so. Here the common law took a different approach from that
adopted in relation to the above two categories of impossibility
and held that there could be criminal liability for attempt. The
reasoning was that such crimes were not really “impossible”
because the crime was possible with different means. The
defendant could open the door; he simply needed to fetch and
use a stronger iron bar.125

In Farrance,126 the defendant had been convicted of attempting
to drive with a blood alcohol concentration above the prescribed
limit contrary to the Road Traffic Act 1972 s.6(1). The clutch of
his car had burnt out so that he could not drive the car. The
Court of Appeal upheld his conviction on the ground that a burnt
out clutch was only an impediment to the commission of a crime
similar to the inadequate burglar’s tool or the poisoner’s
insufficient dose. In the Brunei case of Zainal Abidin b Ismail,127

the defendant’s impotence prevented him from raping a woman.
This was regarded as an instance of impossibility by ineptitude
and the defendant was convicted of attempted rape.

Holding that there could be liability in these cases, but not in
cases of attempting the physically impossible, posed immense
problems. Suppose a defendant fired their gun at a victim who
was out of range. Was this ineptitude or physical impossibility?



Did it matter whether his victim was only just out of range or
miles out of range? Or suppose that a defendant tried to kill his
victim with a weak solution of poison; this was presumably
ineptitude, but what if the solution was so weak that it could
cause no harm at all? Or if the solution was entirely innocent, as
where water was administered in mistake for cyanide? At what
point did ineptitude become transformed into impossibility?

(c) Criminal Attempts Act 1981

CRIMINAL ATTEMPTS ACT 1981 S.1:
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“(2) A person may be guilty of attempting to commit an offence to
which this section applies even though the facts are such that the
commission of the offence is impossible.

(3) In any case where—

(a) apart from this subsection a person’s intention would
not be regarded as having amounted to an intent to
commit an offence; but

(b) if the facts of the case had been as he believed them to
be, his intention would be so regarded,

then, for the purposes of subsection (1) above, he shall be regarded as
having had an intent to commit that offence.

(4) This section applies to any offence which, if it were completed,
would be triable in England and Wales as an indictable offence …”
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Section 1(2) provides that there can be liability for attempting
the impossible, irrespective of the category of impossibility.
Section 1(3) purports to confirm the self-evident proposition that
where a person believes the facts to be such that they would be
committing a crime, they are to be regarded as having the
necessary intention to commit the offence. This means that a
defendant who intends to handle a particular mobile phone
believing it to be stolen, when in fact it is not stolen, cannot
argue that he intended to handle a “non-stolen mobile phone”.



Section 1(3) makes it plain that if he believed the mobile phone
was stolen, he intended to handle a “stolen mobile phone”. This
provision is actually completely redundant. Intention relates
purely to a defendant’s subjective state of mind. An intention to
handle a stolen mobile phone is just that: an intention to handle a
mobile phone believed to be stolen. The objective status of the
goods (stolen or not stolen) has no bearing upon the defendant’s
intention.

These provisions represent a clear and emphatic victory for the
“subjectivist” theory of attempts where emphasis is placed on
the intention of the defendant and the firmness of that intention.
However, the House of Lords was initially not prepared to
accept such blatant subjectivism and, in an extraordinary
judgment, declared that the statute would lead to “asinine”
results and proceeded to subvert the legislation from its original
purpose.

ANDERTON V RYAN [1985] A.C. 560
(HOUSE OF LORDS):
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The defendant was convicted of dishonestly attempting to handle a
stolen video recorder. She had purchased the recorder believing it was
stolen and had confessed this to police investigating a burglary at her
home. There was, however, no evidence that the recorder had been
stolen and it therefore had to be treated as if it were not stolen. She
appealed against her conviction.

LORD BRIDGE:

“Does section 1 of the Act of 1981 create a new offence of attempt
where a person embarks on and completes a course of conduct which
is objectively innocent, solely on the ground that the person
mistakenly believes facts which, if true, would make that course of
conduct a complete crime? If the question must be answered
affirmatively it requires convictions in a number of surprising cases:
the classic case … of the man who takes away his own umbrella
from a stand, believing it not to be his own and with intent to steal it;
the case of the man who has consensual intercourse with a girl over
16 believing her to be under that age; the case of the art dealer who



sells a picture which he represents to be and which is in fact a
genuine Picasso, but which the dealer mistakenly believes to be a
fake.

The common feature of all these cases, including that under appeal,
is that the mind alone is guilty, the act is innocent. I should find it
surprising that Parliament, if intending to make this purely
subjective guilt criminally punishable, should have done so by
anything less than the clearest express language, and, in particular,
should have done so in a section aimed specifically at inchoate
offences.

… [S]ection 1(1) and (4) of the Act of 1981 provide a statutory
substitute for the common law offence of attempt …

It is sufficient to say of subsection (2) that it is plainly intended to
reverse the law … that the pickpocket who puts his hand in an empty
pocket commits no offence. Putting the hand in the pocket is the
guilty act, the intent to steal is the guilty mind, the offence is
appropriately dealt with as an attempt, and the impossibility of
committing the full offence for want of anything in the pocket to
steal is declared by the subsection to be no obstacle to conviction …

It seems to me that subsections (2) and (3) are in a sense
complementary to each other. Subsection (2) covers the case of a
person acting in a criminal way with a general intent to commit a
crime in circumstances where no crime is possible. Subsection (3)
covers the case of a person acting in a criminal way with a specific
intent to commit a particular crime which he erroneously believes to
be, but which is not in fact, possible. Given the criminal action, the
appropriate subsection allows the actor’s guilty intention to be
supplied by his subjective but mistaken state of mind,
notwithstanding that on the true facts that intention is incapable of
fulfilment. But if the action is throughout innocent and the actor has
done everything he intended to do, I can find nothing in either
subsection which requires me to hold that his erroneous belief in
facts which, if true, would have made the action a crime makes him
guilty of an attempt to commit that crime.”

Appeal allowed

C. M. V. CLARKSON,



UNDERSTANDING CRIMINAL LAW,
4TH EDN (2005), PP.171–172:
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“This distinction between ‘objectively innocent’ acts, on the one hand,
and ‘criminal’ or ‘guilty’ acts on the other is particularly interesting. It
would appear that a ‘criminal’ or ‘guilty’ act is one that looks
manifestly criminal. (This cannot refer to actual crimes. The defendant
stabbing the pillow believing he is stabbing his victim commits no
offence if it is his own bedding and pillow that he is damaging. Yet
Lord Roskill clearly held that there would be liability for attempt in
such a situation.) Fletcher (1978) states that ‘manifestly criminal’
activities must exhibit at least the following essential features. First, the
criminal act must manifest, on its face, the actor’s criminal purpose.
Secondly, the conduct should be ‘of a type that is unnerving and
disturbing to the community as a whole’. These requirements are
clearly satisfied in the pickpocket and defendant stabbing the pillow
cases. The actions manifest the defendant’s unlawful purpose and are
‘unnerving and disturbing’ to the community. This requirement of
manifest criminality is, of course, one that lays emphasis on harm,
albeit of a second-order nature. It insists that actions infringe another’s
security interests; they must seemingly pose real and objective threats
of harm.

On the other hand, ‘objectively innocent’ activities such as those of
Mrs Ryan or the defendant having sexual intercourse with the 16-year-
old girl believing her to be under 16 pose no threat of harm to anyone.
Nobody’s security interests are being violated thereby. At most, he is
manifesting a generalised dangerousness, in the sense that he has
shown that he could perhaps commit the crime at another time and
place. If criminal liability were to be imposed in such cases it would be
in the complete absence of any degree of harm, however defined. On
this basis it can be suggested that the House of Lords in Anderton v
Ryan (1985), despite blatantly ignoring Parliament’s intentions and
creating confused distinctions, did lend its weight to the view … that
the causing of harm is an essential prerequisite in the general formula
for the construction of criminal liability.”
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In one of the most dramatic about-turns in English law, the
House of Lords within months overruled itself and held that
there could be criminal liability in all cases of attempting the
impossible.

R. V SHIVPURI [1987] A.C. 1 (HOUSE
OF LORDS):
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The defendant thought he was dealing in prohibited drugs but it
transpired that the substance in his possession was only snuff or
similarly harmless vegetable matter. He was convicted of attempting to
be knowingly concerned in dealing with prohibited drugs, contrary to
the Criminal Attempts Act 1981 s.1(1) and the Customs and Excise
Management Act 1979 s.170(1)(b). He appealed against his conviction.

LORD BRIDGE:

“[T]he first question to be asked is whether the appellant intended to
commit the offences of being knowingly concerned in dealing with
and harbouring drugs of Class A or Class B with intent to evade the
prohibition on their importation. Translated into more homely
language the question may be rephrased, without in any way altering
its legal significance, in the following terms: did the appellant intend
to receive and store (harbour) and in due course pass on to third
parties (deal with) packages of heroin or cannabis which he knew
had been smuggled into England from India? The answer is plainly
yes, he did. Next, did he in relation to each offence, do an act which
was more than merely preparatory to the commission of the offence?
The act relied on in relation to harbouring was the receipt and
retention of the packages found in the lining of the suitcase. The act
relied on in relation to dealing was the meeting at Southall station
with the intended recipient of one of the packages. In each case the
act was clearly more than preparatory to the commission of the
intended offence; it was not and could not be more than merely
preparatory to the commission of the actual offence, because the
facts were such that the commission of the actual offence was
impossible. Here then is the nub of the matter. Does the ‘act which is
more than merely preparatory to the commission of the offence’ in
section 1(1) of the Act of 1981 (the actus reus of the statutory



offence of attempt) require any more than an act which is more than
merely preparatory to the commission of the offence which the
defendant intended to commit? Section 1(2) must surely indicate a
negative answer; if it were otherwise, whenever the facts were such
that the commission of the actual offence was impossible, it would
be impossible to prove an act more than merely preparatory to the
commission of that offence and subsections (1) and (2) would
contradict each other.

This very simple, perhaps over simple, analysis leads me to the
provisional conclusion that the appellant was rightly convicted of the
two offences of attempt with which he was charged. But can this
conclusion stand with Anderton v Ryan? …

Running through Lord Roskill’s speech and my own in Anderton v
Ryan is the concept of ‘objectively innocent’ acts which, in my
speech certainly, are contrasted with ‘guilty acts’.

I am satisfied on further consideration that the concept of ‘objective
innocence’ is incapable of sensible application in relation to the law
of criminal attempts. The reason for this is that any attempt to
commit an offence which involves ‘an act which is more than merely
preparatory to the commission of the offence’ but for any reason
fails, so that in the event no offence is committed, must ex
hypothesi, from the point of view of the criminal law, be ‘objectively
innocent’. What turns what would otherwise, from the point of view
of the criminal law, be an innocent act into a crime is the intent of
the actor to commit an offence … A puts his hand into B’s pocket.
Whether or not there is anything in the pocket capable of being
stolen, if A intends to steal, his act is a criminal attempt; if he does
not so intend, his act is innocent. A plunges a knife into a bolster in a
bed. To avoid the complication of an offence of criminal damage,
assume it to be A’s bolster. If A believes the bolster to be his enemy,
B, and intends to kill him, his act is an attempt to murder B; if he
knows the bolster is only a bolster, his act is innocent. These
considerations lead me to the conclusion that the distinction sought
to be drawn in Anderton v Ryan between innocent and guilty acts
considered ‘objectively’ and independently of the state of mind of
the actor cannot be sensibly maintained.
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Another conceivable ground of distinction which was to some extent



canvassed in argument, both in Anderton v Ryan and in the instant
case, though no trace of it appears in the speeches in Anderton v
Ryan, is a distinction which would make guilt or innocence of the
crime of attempt in a case of mistaken belief dependent on what, for
want of a better phrase, I will call the defendant’s dominant
intention. According to the theory necessary to sustain this
distinction, the appellant’s dominant intention in Anderton v Ryan
was to buy a cheap video recorder; her belief that it was stolen was
merely incidental. Likewise in the hypothetical case of attempted
unlawful sexual intercourse, the young man’s dominant intention
was to have intercourse with the particular girl; his mistaken belief
that she was under 16 was merely incidental. By contrast, in the
instant case, the appellant’s dominant intention was to receive and
distribute illegally imported heroin or cannabis.

Whilst I see the superficial attraction of this suggested ground of
distinction, I also see formidable practical difficulties in its
application. By what test is a jury to be told that a defendant’s
dominant intention is to be recognised and distinguished from his
incidental but mistaken belief? But there is perhaps a more
formidable theoretical difficulty. If this ground of distinction is
relied on to support the acquittal of the appellant in Anderton v Ryan,
it can only do so on the basis that her mistaken belief that the video
recorder was stolen played no significant part in her decision to buy
it and therefore she may be acquitted of the intent to handle stolen
goods. But this line of reasoning runs into head-on collision with
section 1(3) of the Act of 1981. The theory produces a situation
where, apart from the subsection, her intention would not be
regarded as having amounted to any intent to commit an offence.
Section 1(3) (b) then requires one to ask whether, if the video
recorder had in fact been stolen, her intention would have been
regarded as an intent to handle stolen goods. The answer must
clearly be yes, it would. If she had bought the video recorder
knowing it to be stolen, when in fact it was, it would have availed
her nothing to say that her dominant intention was to buy a video
recorder because it was cheap and that her knowledge that it was
stolen was merely incidental. This seems to me fatal to the dominant
intention theory.128

I am thus led to the conclusion that there is no valid ground on
which Anderton v Ryan can be distinguished. I have made clear my



own conviction … that the decision was wrong.”

Appeal dismissed
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The law is now clear. There can be liability in all cases of
attempting the impossible. In Attorney-General’s Reference
(Nos.3 and 4 of 2005),129 the defendant was convicted of
attempting to cause grievous bodily harm when he kicked a man
who was already dead. In Jones,130 the defendant was convicted
of attempting to incite (by text message) a child under the age of
13 to engage in sexual activity contrary to the Sexual Offences
Act 2003 s.8. On the facts the crime was impossible as the
recipient of the message was an adult policewoman pretending
to be a child under the age of 13.

Is such an approach justifiable?

THE LAW COMMISSION (LAW COM.
NO.102), ATTEMPT (1980), PARAS
2.96–2.98:
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“2.96. We think it would be generally accepted that if a man possesses
the appropriate mens rea and commits acts which are sufficiently
proximate to the actus reus of a criminal offence, he is guilty of
attempting to commit that offence. Where, with that intention, he
commits acts which, if the facts were as he believed them to be, would
have amounted to the actus reus of the full crime or would have been
sufficiently proximate to amount to an attempt, we cannot see why his
failure to appreciate the true facts should, in principle, relieve him of
liability for the attempt. We stress that this solution to the problem does
not punish people simply for their intentions. The necessity for proof of
proximate acts remains. The fact that the impossibility of committing
the full crime reduces the social danger is adequately reflected in the
generally milder penalty which an attempt attracts instead of that for
the full offence. And even if it is conceded that there may be some
reduction in the social danger in cases of impossibility, it has to be
borne in mind that a certain social danger undoubtedly remains.



Defendants in cases such as Haughton v Smith and Nock and Alsford
are prepared to do all they can to break the criminal law even though in
the circumstances their attempts are doomed to failure; and if they go
unpunished, they may be encouraged to do better at the next
opportunity. Finally, if the solution under consideration is accepted, it
makes it possible to dispense with the doctrine of ‘inadequate means’
and with stained efforts to catch those who might otherwise escape by
resort to broadly drawn indictments and an ‘inferred general intention’.

2.97. If it is right in principle that an attempt should be chargeable even
though the crime which it is sought to commit could not possibly be
committed, we do not think that we should be deterred by the
consideration that such a change in our law would also cover some
extreme and exceptional cases in which a prosecution would be
theoretically possible. An example would be where a person is offered
goods at such a low price that he believes that they are stolen, when in
fact they are not; if he actually purchases them, upon the principles
which we have discussed he would be liable for an attempt to handle
stolen goods. Another case which has been much debated is that raised
in argument by Bramwell B in R. v Collins (1864) 9 Cox C.C. 497. If A
takes his own umbrella, mistaking it for one belonging to B and
intending to steal B’s umbrella, is he guilty of attempted theft? Again,
on the principles which we have discussed he would in theory be guilty
but in neither case would it be realistic to suppose that a complaint
would be made or that a prosecution would ensue. On the other hand, if
our recommendations were formulated so as to exclude such cases,
then it might well be impossible to obtain convictions in cases such as
Haughton v Smith, where a defendant handles goods which were
originally stolen, intending to handle stolen goods, but where,
unknown to him, the goods had meanwhile been restored to lawful
custody. Another example of possible difficulty which has been
suggested is where a person in the erroneous belief that he can kill by
witchcraft or magic takes action such as sticking pins into a model of
his enemy—intending thereby to bring about his enemy’s death. Could
that person be charged with attempted murder? It may be that such
conduct could be more than an act of mere preparation on the facts as
the defendant believes them to be; and in theory, therefore, it is
possible that such a defendant could be found guilty. In the ordinary
course, we think that discretion in bringing a prosecution will be
sufficient answer to any problems raised by such unusual cases; but
even if a prosecution ensued, it may be doubted whether a jury would



regard the acts in question as sufficient to amount to an attempt.

2.98. A possible difficulty of another kind which we have considered is
the distinction which it will be necessary to draw between impossibility
arising from misapprehension as to the facts and impossibility arising
from a misapprehension of the law in situations which at first sight
appear to be similar. As we have seen, if the defendant believes,
because of a mistake of law, that certain conduct constitutes an offence
when it is not, he should not be liable for attempt if he acts in
accordance with his intent. For example, the defendant intends to
smuggle certain goods through the customs in the belief that they are
dutiable; under the relevant law those goods are in fact not dutiable. He
has made no mistake as to the nature of the goods; his error is solely
one of law, and if he imports them he should not be liable for an
attempt improperly to import goods without paying duty, since he had
no intent to commit an offence known to the law.131 The position is
different if the defendant is asked while abroad to smuggle into the
country goods which he is assured by the person making the request
are goods which are actually dutiable, but which are not in fact dutiable
because they are not what he believes them to be. Here the defendant’s
error arises solely from his misapprehension as to the nature of the
goods; it is a pure error of fact. He has every intention of committing
an offence on the facts as he believes them to be, and if he succeeds in
importing the goods or in getting sufficiently close to his objective, he
must be liable for an attempt upon the principles which we have been
considering. Fine as the distinction appears to be in these cases it is one
which is in our view vital to make.”
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Supporters of the objective theory of attempts tend to reject such
reasoning and assert that such “subjectivism” amounts to little
more than punishing people for their guilty intentions. The Law
Commission conceded the absurdity of there being liability in
situations where a person buys legitimate goods but at such a
low price that she thinks (wrongly) that they are stolen. It
concluded that prosecutions would never be brought in such
cases. Yet it was on broadly similar facts that a prosecution was
brought in Anderton v Ryan forcing the House of Lords to adopt
some highly innovative techniques to ensure an acquittal.

However, even the hardened “objectivist” concedes the necessity



for liability in certain obvious cases. The problem is in isolating
such situations.

GEORGE P. FLETCHER, RETHINKING
CRIMINAL LAW (1978), PP.149–150,
152–154, 161–163, 165–166:
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“It is agreed by all supporters of an objectivist approach to attempts
that there should be no liability in the case of shooting at a tree stump
with the intent to kill. Yet the courts have found liability in closely
related situations … [A] Missouri court convicted on a charge of
attempted murder for shooting at the bed where the intended victim
usually slept (State v Mitchell 170 Mo. 633, 71 S.W. 175 (1902)) …
Shooting at the intended victim’s bed and aiming a gun manifest the
intent to kill. In shooting at a tree stump, in contrast, there is nothing in
the facts to indicate that an attempt is under way. According to
objectivist theory, attempting is not just an event of inner experience. It
is an effort in the real world to accomplish one’s objective. Therefore,
when the act is aptly related to that actor’s objective, the courts
perceive a manifest attempt to commit an offense. Yet when the act is
objectively unrelated to the intent, as in the case of shooting at a tree
stump, judges and theorists properly balk at positing an act of
attempting. The notion of aptness here is obviously closely related to
the principle of manifest criminality …

[T]he problem of aptness is one of assessing whether in the long run
the type of conduct involved is likely to produce harm. If the type of
conduct would produce harm in the long run, then the defendant’s act
is apt and a punishable attempt, even though it is impossible under the
circumstances …

The principle that inapt efforts should be exempt from liability readily
explains why the courts do not discern an act of attempting in the
giving of an innocuous substance as an intended poison or
abortifacient.

The difficult problem in these cases is drawing the distinction between
giving the intended victim an innocuous substance and giving him too
small a dosage of a noxious poison. It is the distinction between trying



to kill by putting sugar in his coffee and trying to kill by administering
a harmless dosage of cyanide. In the latter cases, the courts have been
willing to convict, and as a result we are put to the challenge to explain
why sugar makes the attempt inapt but a harmless dosage of cyanide
makes it apt. As we discovered in our analysis of the shooting cases,
the standard of aptness does not apply to isolated events, but rather to
types or classes of acts. Apt attempts belong to a class of acts that are
likely to generate harm. If the class is defined as administering a
dosage of cyanide or other deadly poison, there is no doubt that the
class of acts is likely to generate harm, and therefore we can regard
every instance of the class as an apt attempt …

[Dealing with the empty pocket cases] there is nothing inapt about
these efforts. They are well calculated to provide a thief’s income, even
if it turns out that in the particular situation the bounty is not there …

[However for other cases, for example, cases such as Haughton v
Smith, Fletcher suggests an alternative theory—‘the test of rational
motivation’.] The thesis is this: mistaken beliefs are relevant to what
the actor is trying to do if they affect his incentive in acting. They
affect his incentive if knowing of the mistake would give him a good
reason for changing his course of conduct … Suppose the accused
engages in sexual intercourse with a girl he takes to be under the age of
consent; in fact, she is over age. Is he guilty of attempted statutory
rape? In the normal case it would not be part of the actor’s incentive
that the girl be underage (again, one could imagine a variation in which
the youth of the girl did bear upon the actor’s motivation). If he is just
as happy to have intercourse with a girl over age, then his mistake
would not bear on his incentive and it would be incorrect to describe
his act as trying to have intercourse with a girl under the age of consent
… The thesis is that there should be liability in a case of impossibility
only if the actor fails in his purpose. The only way to determine
whether the actor is attempting an act that includes a particular
circumstance, X, is to inquire: what would the actor do if he knew that
X was not so? If he would behave in precisely the same way, we
cannot say that his mistaken belief in X bears on his motivation; and if
it does not, we cannot say that he is attempting to act with reference to
X …

If applied to the cases of shooting at stumps and ‘poisoning’ with
sugar, the test of rational motivation leads to convictions where the
standard of aptness would favour an acquittal. It is obviously part of



the actor’s system of incentives that he believes the stump to be a
person, or the dosage to be sufficient to kill. If told of the truth, he
would presumably change his plans. So far as the standard of incentive
is controlling, the person shooting at the stump is undoubtedly
attempting to kill. The problem is whether the test of aptness should
prevail over the theory of rational motivation in cases involving
assaults on the core interests protected by the criminal law …

One reason to believe that the principle of aptness is indispensable in a
comprehensive theory of attempt liability is that there is no other way
to solve one case in which virtually everyone agrees that there should
be no liability. That is the case of nominal efforts to inflict harm by
superstitious means, say by black magic or witchcraft. The consensus
of Western legal systems is that there should be no liability, regardless
of the wickedness of intent, for sticking pins in a doll or chanting an
incantation to banish one’s enemy to the nether world. Against the
background of the fears and taboos prevailing in modern Western
society, objectivist theorists take these cases to be inapt attempts,
therefore exempt from punishment. Yet the theory of rational
motivation points in the direction of liability. If the intending party
knows the truth about black magic (namely, that it does not work), he
would have a good reason to change his plan of attack. To account for
the consensus favouring an exemption in this type of case, we need the
principle of aptness to offset the implications of the competing theory
of rational motivation.

The problem that remains to be resolved is determining the relative
scope of these two competing theories.”
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Duff supports an approach broadly similar to Fletcher’s theory
of rational motivation. Under his view, Mrs Ryan did not intend
to handle a stolen video recorder as that played no motivational
part in her conduct; her actions were not directed towards
handling stolen goods; the fact that the goods were stolen was
merely a side-effect.132 Both of these approaches are similar to
the “dominant intention” theory rejected in Shivpuri. The
problem with these theories is that they boil down to making
liability dependent on motive. This is problematic in evidential
terms and questionable in moral terms. Further, as Fletcher
points out, it leads to liability in the shooting at the tree-stump



case. Duff rejects liability in such cases on the ground that the
attack “fails so radically to engage with the world that it does not
even amount to a failed attack”. Fletcher’s theory of aptness
would similarly resolve some of these issues, but the real
problem with his analysis is the failure to spell out the exact
circumstances in which the theory of aptness is applicable and
those in which it is appropriate to apply the theory of rational
motivation.

English law has rejected the dominant intention (rational
motivation) theory. The theory of aptness is broadly similar to
the “objectively innocent” v “guilty acts” approach approved in
Anderton v Ryan. This was rejected in Shivpuri. It is, of course,
extremely difficult to capture these notions in a practicable
statutory formulation.133 However, it must remain questionable
whether English law has adopted the right solution in ignoring
these important considerations of principle and imposing
liability in all these situations and then relying on prosecutorial
discretion to avoid injustice.

III. Conspiracy

A. INTRODUCTION
5–084

Conspiracy is an inchoate crime because, like attempt, it
penalises steps towards the commission of a crime. In the case of
conspiracy, an agreement is the essence of the offence. The
agreement may be to commit murder as part of a terrorist plot, to
launder money derived from drug trafficking, to cause damage
as part of an animal rights campaign or to publish names and
information about prostitutes. It is not possible to get accurate
figures about the use of conspiracy charges because of the way
in which criminal statistics are compiled134 but,
impressionistically, the use of conspiracy laws appears to have
been increasing. It is frequently used, for example, in relation to
organised crime. It is likely that one response to the threat from
terrorists is that the use of conspiracy charges will continue to
increase.135



The law on conspiracy has been described as “the least
systematic, the most irrational branch of English penal law”.136

Whilst some reform has taken place since that statement was
made, it is still the case that in terms of its rationale, its content
and its use, the crime of conspiracy is highly suspect. In the light
of concerns about the offence, in 2006, the Government asked
the Law Commission to review the law. Its report137

recommended some important changes to conspiracy but
although they have been accepted, they will not be implemented.

B. SHOULD THERE BE A LAW OF
CONSPIRACY?

RICHARD CARD, “REFORM OF THE
LAW OF CONSPIRACY” [1973] CRIM.
L.R. 674, 675–676:
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“It may be asked whether it is desirable that criminal liability should
attach to persons who, albeit at the time of the agreement intend to
carry it out, never get beyond the stage of agreement. To take an
extreme case, suppose that there is a bare agreement, the details
remaining to be agreed, and that the next day the parties withdraw from
their agreement; is this really conduct deserving of punishment?

It must be admitted that in practice a conviction for conspiracy in such
a case will not generally be possible because of the difficulty of
proving the agreement. Convictions for conspiracy usually depend on
inferences from overt acts said by the prosecution to have been
performed in pursuance of the agreement. In practical terms liability
often arises by virtue of overt acts done in pursuance of the agreement
… In such cases, … the offence of conspiracy would seem to be in part
redundant. If these further acts constitute an attempt the conspirators
who commit them can be convicted of attempt (to which any other
conspirator would be an accomplice). On the other hand, if the further
acts are insufficient to constitute an attempt, the punishment of the
conspirators, both those who committed the overt acts and those who
did no more than enter the agreement, can only be justified on the basis
that it is the combination of persons which aggravates their conduct



and produces liability

It is merely suggested that criminal liability should not attach to those
who merely agree, … where no further steps are taken to effect it. Such
a rule has been adopted in part in the Model Penal Code of the
American Law Institute. Article 5.03 provides:

‘Overt Act. No person may be convicted of conspiracy to commit a
crime, other than a felony of the first or second degree, unless an
overt act in pursuance of such conspiracy is alleged and proved to
have been done by him or by a person with whom he conspired.’

Conspiracy has another rationale besides that of ‘nipping crime in the
bud’. This is that it is an appropriate offence to charge where a series of
crimes have been committed at different times by different people
pursuant to a prior agreement. The series of crimes may be so large that
there would be great difficulty in indicting for all of them. In addition,
each offence taken on its own may be relatively trivial but the gravity
of the conduct of those involved greatly increased by viewing their acts
as part of a larger criminal enterprise. These matters can be dealt with
at present by the use of a conspiracy charge. Such situations may well
warrant the creation of a crime which specifically deals with such
completed criminal enterprises but, it is submitted, they do not justify
the continued existence of a crime where liability is based on
agreement and no more.

If it was accepted that there should no longer be a crime of conspiracy
based on mere agreement to commit a crime, it is submitted that the
criminality of acts done pursuant to that agreement (which did not
result in the commission of a substantive offence) should be dealt with
by the law of attempt.”

PHILLIP JOHNSON, “THE
UNNECESSARY CRIME OF
CONSPIRACY” (1973) 61 CAL. L. REV.
1137, 1157–1158:
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“Conspiracy is also an inchoate or preparatory crime, permitting the
punishment of persons who agree to commit a crime even if they never



carry out their scheme or are apprehended before achieving their
objective …

The Model Penal Code commentary offers perhaps the most carefully
stated justification for a doctrine of conspiracy that ‘reaches further
back into preparatory conduct than attempt’:

First: The Act of agreeing with another to commit a crime, like the act
of soliciting, is concrete and unambiguous; it does not present the
infinite degrees and variations possible in the general category of
attempts. The danger that truly equivocal behaviour may be
misinterpreted as preparation to commit a crime is minimized; purpose
must be relatively firm before the commitment involved in agreement
is assumed.

Second: If the agreement was to aid another to commit a crime or it
otherwise encouraged its commission, it would establish complicity in
the commission of the substantive offense … It would be anomalous to
hold that conduct which would suffice to establish criminality, if
something else is done by someone else is insufficient if the crime is
never consummated. This is a reason, to be sure, which covers less than
all the cases of conspiracy, but that it covers many is the point.

Third: In the course of preparation to commit a crime, the act of
combining with another is significant both psychologically and
practically, the former since it crosses a clear threshold in arousing
expectations, the latter since it increases the likelihood that the offense
will be committed. Sharing lends fortitude to purpose. The actor
knows, moreover, that the future is no longer governed by his will
alone; others may complete what he has had a hand in starting, even if
he has a change of heart.”

NOTE, “THE CONSPIRACY DILEMMA:
PROSECUTION OF GROUP CRIMES OR
PROTECTION OF INDIVIDUAL
DEFENDANTS” (1948) 62 HARV. L.
REV. 276, 283–284:
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“Several factors, seldom articulated by the courts, seem to underlie this
concept of the unique criminality of group action. Basic is the
increased danger to the public welfare and safety that exists in the
combination of united wills to effect a harmful object, as contrasted
with the menace of the criminal purpose of a single individual.
Reliance on the co-operation of co-conspirators and the intent to
support and aid them in the future increases the likelihood of criminal
conduct on the part of individual conspirators. And it is more difficult
to guard against the antisocial designs of a group of persons than those
of an individual. Thus, the crucial importance of the conspiracy
weapon stems from its effectiveness in reaching organized crime. The
advantages of division of labor and complex organization characteristic
of modern economic society have their counterparts in many forms of
criminal activity. Manufacture or importation and distribution of
contraband goods, for example, often demands a complicated
organization. The interrelations of the parties in schemes to defraud
may be highly complex. Except for the conspiracy device, society
would be without protection until the criminal object is actually
executed or at least sufficiently approached to become indictable as an
attempt; and even then often only the actual perpetrator and perhaps his
immediate accessories could be reached. Through the conspiracy
dragnet, all participants in gang operations, the catspaw and his
principal, those who contribute from afar as well as the immediate
actors can be punished often before the evil design has fully matured
into the criminal act.”
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The arguments for retaining a crime of conspiracy can thus be
grouped into three main strands:

1. The prevention of crime including, increasingly, the
assistance of intelligence-led policing: if these are now
regarded as key objectives (the view taken by the Law
Commission138) then it would seem to follow that the
agreement should be to do something that would be
criminal if completed. As we shall see, the Criminal Law
Act 1977 only partially succeeded in reducing conspiracy
to this formula. But these justifications depend to a
significant degree on the ambit of other inchoate offences.
If English law had adopted the substantial step test139 for



determining the extent of action required for an attempt,
this justification for conspiracy would have been
undermined: in most cases the only evidence of the
agreement will be overt acts that could have satisfied the
substantial step test. However, this test has not been
adopted by English law (instead requiring the defendant to
have done acts that are more than merely preparatory to
the commission of the offence) and until very recently,
therefore, it was possible, in crime prevention terms, to
justify a crime of conspiracy. With the introduction of
three new inchoate offences dealing with encouraging or
assisting crime in the Serious Crime Act 2007,140 the crime
prevention rationale has again come under scrutiny,
although the Law Commission has rejected the argument
that these offences are so broad that conspiracy, as a
preventative tool, has become redundant on the ground
that it facilitates “the effective use of intelligence-led
policing”.141 Despite this, the fact that large numbers of
conspiracy charges are brought after the crime has been
completed142 does support the view that other justifications
are increasingly important in responding to serious
crime.143

2. The “full story” rationale: a conspiracy charge enables a
number of crimes, which may or may not be serious in
themselves, to be brought before the court in their “true”
light.144 It enables larger numbers of those involved to be
held responsible. However, this largely ignores the role of
the law relating to complicity and may lead to the
conspiracy charge being abused.145

3. The “general danger” rationale: that people working in
concert with one another are more dangerous than lone
actors. Not only are they able to commit more complex
crimes but they will be more likely to carry out their
intentions. It is this argument which enabled conspiracy to
develop so as to embrace an agreement with others to do
an act, such as trespass, which was not in itself criminal
and while this is no longer the law, this claim remains
problematic. However, it is notable that the Law
Commission’s recent defence of conspiracy is influenced



by research which lends some support to this justification:
conspiracy may be justified on an economic basis (it
permits a specialisation of labour) and a psychological
basis (where a group loyalty and solidarity develops), both
of which advance the criminal purpose.146
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One has to conclude that conspiracy is used as more than an
inchoate crime.147 The reality is that its use, when the crime
has been completed, brings substantial advantages for the
prosecution. Not only does it provide the prosecution with
another chance of securing a conviction where the evidence
relating to the completed crime is doubtful, but there are
evidential benefits as well.148 As we shall see, some doubt
over the continued attractiveness to prosecutors of conspiracy
charges, where the crime has occurred, has been cast by the
House of Lords’ decision in Saik.149 In this case, Lord Hope
refers to the device of bringing conspiracy charges where the
crime has been completed as “trying to fit a square peg into a
round hole”150: the crime was not designed to be used in this
way.

As with attempts, a conspiracy, if charged when the offence
has not been completed, causes no actual harm. Bearing in
mind the discussion of the rationale of the law of attempt, two
questions need to be considered. Do conspiracies pose a
“second order” harm—in the sense of posing a threat to
security? Alternatively, is the blameworthiness of a
conspirator so great as to justify dispensing with the
requirement of harm which is normally required for the
imposition of criminal liability? Or are there (and can there
ever be) sufficient utilitarian arguments to justify dispensing
with the requirement of harm?

C. PUNISHMENT OF
CONSPIRACIES
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At common law the punishment of those convicted of
conspiracy was at the discretion of the court.151 In the case of



those conspiracies which now fall within the Criminal Law
Act 1977 s.1, punishment is limited to the maximum sentence
for the complete crime which the defendants conspired to
commit.152 In the case of common law conspiracies to defraud,
the maximum sentence has been reduced to ten years.153

SIR RUPERT CROSS AND ANDREW
ASHWORTH; THE ENGLISH
SENTENCING SYSTEM, 3RD EDN
(1981), P.156:
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“Conspiracies might, however, be regarded as more serious crimes
than attempts. Indeed, at common law it was held in Verrier v
Director of Public Prosecutions ([1967] 2 A.C. 195) that some
conspiracies might call for a greater punishment than could be
imposed for the completed offence. Although s.3 of the Criminal
Law Act now prohibits courts from exceeding the statutory
maximum for the completed offence in conspiracy cases, a court still
might wish to visit conspirators with more severe punishment than it
would mete out to an individual committing the completed offence,
whilst keeping within the statutory maximum. The argument is that
the nature of the offence is exceptionally changed by the co-
operation of large numbers in its commission, because of the greater
chance of the occasioning of alarm and of the use of force. In fraud
cases, the cooperation of different people in different places may
facilitate both the execution and the concealment of the design.
These considerations go to show that any offence, whether inchoate
or completed, which is committed by a number of people acting in
concert may be viewed as presenting a greater social danger than the
same offence committed by an individual. On general deterrent
grounds the sentence for ‘group’ offences may therefore be longer.
Sentences for rape by gangs are on this account higher than those for
rape by an individual.”
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Consider, again, the discussion of the punishment for attempts
and the significance of harm. It can be argued that those



considerations have even greater force here if what is being
punished is an agreement (that goes no further) to commit a
crime. However, although the “dangerousness of collaboration
argument” might be thought to be a weak one, it has certainly
become more significant in a post-9/11 world; for example, in
Barot (Dhiren) the defendant was given a life sentence with a
minimum term of 30 years after having pleaded guilty to
conspiring to commit mass murder in the UK and the US.154 In
relation to conspiracies where the crime has been completed
(or where it has failed) there are different concerns. For
evidential reasons the prosecution may fail to prove the
complete crime but manage to secure a conviction for
conspiracy. If the essence of the crime is the agreement,
tempting though it might be to look beyond it in sentencing,
this would amount to punishing somebody for something that
has not been proven.

D. THE LAW

1. Types of conspiracy
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At common law a conspiracy was an agreement between two
or more persons “to do an unlawful act, or to do a lawful act
by unlawful means”.155 Thus it was not necessary to prove that
there was an agreement to commit a crime; agreements to
commit other “unlawful acts”, such as fraud, some torts or
corruption of public morals, clearly sufficed. For instance, in
Kamara v DPP,156 an agreement to commit the tort of trespass
to land, if accompanied by an intention to inflict more than
merely nominal damage, was held to be a criminal conspiracy.
Of course, it was virtually impossible to justify making it a
crime to agree to do something that if actually done by one
person acting alone would not have been criminal.
Accordingly, the Criminal Law Act 1977 sought to limit
conspiracy primarily to agreements to commit crimes.
However, fearing that gaps might be created, and pending a
comprehensive review of the law of fraud, obscenity and
indecency, s.5 preserved certain common law conspiracies.
We are thus left with the following rather unsatisfactory



situation:

(1) There are agreements to commit a crime. These are
termed statutory conspiracies and are governed by the
provisions of the Criminal Law Act 1977 s.1.

(2) There are common law conspiracies governed by the
old common law rules. Under the Criminal Law Act
1977 s.5, two species of common law conspiracy have
been preserved. These are conspiracy to defraud and
conspiracy to corrupt public morals or outrage public
decency. Commentators have been saying since 1977
that these retentions were designed to be temporary. In
2002, the Law Commission proposed the abolition of
the crime of conspiracy to defraud.157 However, the
Fraud Act 2006 does not give effect to this
recommendation. Moreover, a 2012 report by the
Ministry of Justice concludes that conspiracy to
defraud works well alongside the Fraud Act and is an
essential tool in combatting fraud.158 It is now
considered to be far too useful a charge to prosecutors
where there are multiple offences159 (especially if more
than one jurisdiction is involved) to abolish it.

2. Common law conspiracies
(i) Conspiracy to defraud
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The Criminal Law Act 1977 s.5(2) provides that common law
rules continue to apply “so far as relates to conspiracy to
defraud”. Two issues need to be addressed: the relationship
between this common law conspiracy and statutory conspiracy
and the width of this offence.160

(a) Relationship to statutory conspiracy
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Common law conspiracies to defraud will usually involve
agreements to commit crimes. At one stage the House of
Lords took the view that any conspiracy which involved an
agreement to commit a crime had to be dealt with under the



Criminal Law Act 1977 rather than the common law.161 This
caused the prosecution considerable difficulties with both
indictments and convictions for common law conspiracy
being quashed when belatedly it was realised that the
agreement was to commit an offence. The position now is that
defendants may be charged with either offence in such
cases.162

(b) Width of the offence
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In Scott v Metropolitan Police Commr, the leading case on
conspiracy to defraud, the House of Lords stated:

“[I]t is clearly the law that an agreement by two or more by
dishonesty to deprive a person of something which is his or to
which he is or would be or might be entitled and an agreement by
two or more by dishonesty to injure some proprietary right of his,
suffices to constitute the offence of conspiracy to defraud.”163

The following points need to be made in relation to this
definition.

As indicated above, it embraces agreements to do an act
which would not be an offence if completed. In 2002, the Law
Commission provided an extensive list of conduct that could
be prosecuted only as conspiracy to defraud.164 Since then,
however, the Fraud Act 2006 has expanded the reach of the
law of completed offences. From the original list it would
appear that only the following forms of conduct will not
amount to the offence of fraud and so can only be prosecuted
as conspiracy to defraud:

(i) dishonestly obtaining a benefit which does not amount to
property or services (as defined in the Fraud Act 2006)
for example, obtaining confidential information;

(ii) deception without an intention to obtain a gain, or cause
a loss, but which prejudices another’s financial interests;

(iii) deception for a non-financial purpose; and

(iv) “fixing” an event on which bets have been placed.
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In general, there need be no deception or false representation
in order for the offence to be committed. In Scott, for
example, the defendant agreed with employees of cinema
owners temporarily to remove films so that he could make
pirate copies which could be distributed commercially.165

There was no deception played on the owners who were
unaware of what was happening. The House of Lords rejected
the idea that deception was a necessary ingredient of the
offence. There must, of course, be dishonesty. However, the
offence is so broad that many activities that would otherwise
be legitimate can become fraudulent if the conduct is regarded
as dishonest. As the Law Commission points out:

“In a capitalist society, commercial life revolves around the pursuit
of gain for oneself and, as a corollary, others may lose out, whether
directly or indirectly. Such behaviour is perfectly legitimate. It is
only the element of ‘dishonesty’ which renders it a criminal
fraud.”166

Despite the width of the offence, there are some limits. In GG
(Plc),167 for example, in relation to a prosecution brought by
the Serious Fraud Office, the House of Lords refused to accept
that a large-scale price-fixing agreement amounted to a
conspiracy to defraud even though it had been conducted
secretly and, arguably, dishonestly. As a price-fixing
agreement (prior to introduction of the cartel offence in the
Enterprise Act 2002 s.188) was not criminal, aggravating
factors such as misrepresentation needed to be proved upon
which a conspiracy to defraud charge could be based.

It is clear that there is no requirement that actual economic
loss be involved as long as the victim’s economic interests are
put at risk168:

“If the economic or proprietary interests of some other person are
imperilled, that is sufficient to constitute fraud even though no loss
is actually suffered and even though the fraudsman himself did not
desire to bring about any loss.”169
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Theoretically, at least, the agreed offence needs to be one that
will be committed by the parties to the agreement,170 yet in
practice it appears to be irrelevant that third parties will effect
the defrauding.171

It now seems settled that there need be no intent to defraud in
the sense of intending to cause another economic loss. The
Privy Council has held that it is sufficient if the conspirators
have dishonestly agreed to do something:

“which they realise will or may deceive the victim into so acting, or
failing to act, that he will suffer economic loss or his economic
interests will be put at risk.”172

The defendants may not wish to harm the victim (they may
even think they are acting with the best of motives)173 but if
they intend to bring about the state of affairs realising that the
victim’s interests could be put at risk, they will be guilty.

Finally, conspiracy to defraud is not limited to situations
where economic loss is involved or risked. It is also a
conspiracy to defraud to agree dishonestly to deceive a public
official into acting contrary to his public duties.174

(ii) Conspiracy to corrupt public
morals or outrage public decency
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The Criminal Law Act 1977 s.5(3) provides that the common
law rules continue to apply to conspiracies to corrupt public
morals or outrage public decency provided that the object of
the agreement does not amount to a crime. At the time, it was
unclear whether outraging public decency and corrupting
public morals were criminal offences in their own right
although the Law Commission was of the view that they
probably were.175 The issue is now settled in relation to
outraging public decency which is recognised as an offence by
the Criminal Justice Act 2003 s.320. Accordingly, charges of
conspiracy to outrage public decency will now be brought



under the Criminal Law Act 1977 as statutory conspiracies.

The position is still unclear with regard to conspiracy to
corrupt public morals. The House of Lords’ decision of Shaw
v DPP, in which the defendant agreed to (and did) publish a
“Ladies’ Directory” advertising information about named
prostitutes, affirmed the existence of the offence of conspiracy
to corrupt public morals.176 It did not resolve the issue of
whether there is a substantive offence of corrupting public
morals.177

Where does this leave us? Where the agreement involves a
criminal offence (for example, under the Obscene Publications
Act 1959) statutory conspiracy should be charged rather than
conspiracy to corrupt public morals. There may well be gaps,
however, where no criminal offence is involved and
conspiracy to corrupt public morals currently occupies this
space. This could be supported provided its use was confined
to circumstances which “the jury might find to be destructive
to the very fabric of society”178 rather than being used for
conduct which, by current standards of ordinary decent
people, is mildly offensive. On the other hand, it is extremely
difficult to justify the criminalisation of an agreement to do
something which, if actually done, would not be criminal.

3. Statutory conspiracy

(i) Definition

CRIMINAL LAW ACT 1977 S.1:
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“(1) Subject to the following provisions of this Part of this Act, if a
person agrees with any other person or persons that a course of
conduct shall be pursued which, if the agreement is carried out in
accordance with their intentions, either—

(a) will necessarily amount to or involve the
commission of any offence or offences by one or
more of the parties to the agreement, or

(b) would do so but for the existence of facts which



render the commission of the offence or any of the
offences impossible,

he is guilty of conspiracy to commit the offence or offences in
question.

(2) Where liability for any offence may be incurred without
knowledge on the part of the person committing it of any particular
fact or circumstance necessary for the commission of the offence, a
person shall nevertheless not be guilty of conspiracy to commit that
offence by virtue of subsection (1) above unless he and at least one
other party to the agreement intend or know that that fact or
circumstances shall or will exist at the time when the conduct
constituting the offence is to take place.”

(ii) Agreement
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There must be an agreement between at least two persons. There
must have been a meeting of minds; decisions must have been
communicated between the parties179 although it is not necessary
that each conspirator is aware of all the details of the conspiracy
as long as there is a shared common purpose.180

There must, of course, be at least two parties to the agreement.
However, s.2(2) (a) provides that a husband and wife cannot be
liable for conspiracy, if they are the only parties to the
agreement.181 This provision was extended to civil partners by
the Civil Partnership Act 2004,182 but does not apply to
unmarried couples who live together in a relationship akin to
marriage.183 The Law Commission has proposed abolishing the
archaic marital exception.184 The Act also provides that a person
cannot be liable if the only other party to the “agreement” is a
person under the age of criminal responsibility (s.2(2)(b)) or is
the intended victim of the offence (s.2(2)(c)). “Victim” is not
defined in the Act but its meaning has now been considered by
the Supreme Court in Gnango185 where Lord Phillips argued that
a narrow interpretation should be given to the word whereby
‘victim’ is confined to persons of a class the law intends to
protect, otherwise:



“If … [victim] is given the wide meaning it would seem to produce the
surprising result that a conspiracy by two persons that one will commit
a terrorist atrocity as a suicide bomber, or set fire to a house owned by
one of them in furtherance of some ulterior motive, would appear not
to subject either to criminal liability.”186

Although obiter, it would seem likely that this approach would
be followed if the issue were to come before a court. It also
accords with the recommendation of the Law Commission that
the exemption should be abolished for the non-victim
conspirator but be retained for the victim where the conspiracy is
to commit an offence which exists for the protection of a class of
persons to which the victim belongs.187 This would bring the law
in line with the provisions in the Serious Crime Act 2007 and
complicity.188

As the law stands, it would thus appear that there can be liability
if the defendant conspires with any other person having a
defence (say insanity) other than the above, provided that such
person is capable of reaching an agreement with the
defendant.189 Where a defendant and others are charged with
conspiracy and those others are acquitted, s.5(8) provides that
the defendant may nevertheless be convicted “unless under all
the circumstances of the case his conviction is inconsistent with
the acquittal of the other person or persons in question”.190 This
is sensible. There may be evidence admissible against the
defendant that he conspired with A and B, but that evidence
might not be admissible against A or B. Alternatively, it might
be clear that he conspired with either A or B, but it is not certain
which one it was. A and B must be given the benefit of the doubt
and acquitted, but there is no reason why the defendant, whose
guilt is beyond doubt, should be offered the same indulgence.191

(iii) Object of agreement
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There must be an agreement that:

(a) a course of conduct be pursued,

(b) which if carried out in accordance with their intentions,



(c) will necessarily amount to (or involve) a crime.

Each of the phrases will now be examined in turn.

(a) Course of conduct be pursued
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The phrase “course of conduct” here does not refer purely to
physical actions, but must be taken to include intended
consequences—in short, the plan. This point is best illustrated
with an example. Suppose two persons agree to place a bomb
under another’s car and detonate the bomb so as to kill the
owner. The physical course of conduct agreed to, namely, the
physical actions of planting the bomb, will not necessarily
amount to the crime because the bomb may never go off.
However, if the plan is carried out according to their intentions,
the bomb will explode and the owner of the car will be killed.
This necessarily amounts to a crime; killing someone in such
circumstances is murder. The Law Commission has confirmed
that this is the correct interpretation of the current law.192

To say that the agreed course of conduct includes the planned
consequences is also a limiting qualification. Only planned
consequences can be included within the agreed course of
conduct. Thus, as stated in Siracusa,193 an agreement to cause
grievous bodily harm is not sufficient to support a charge of
conspiracy to murder even though an intention to cause grievous
bodily harm is sufficient to support a charge of murder itself. In
Siracusa it was held that although a person smuggling heroin
could be convicted of a substantive offence if she thought that
they were smuggling cannabis, the same was not true on a
conspiracy charge: “the essence of the crime of conspiracy was
the agreement and, in simple terms, one did not prove an
agreement to import heroin by proving an agreement to import
cannabis”.194 The basis of this decision is that heroin and
cannabis are different class drugs, involving separate offences.
In Broad,195 it was held to be immaterial that one conspirator
thought heroin was to be produced while the other thought it
would be cocaine. Both are Class A drugs; they had agreed to
commit the same offence. It is further submitted that planned
consequences mean intended consequences. If arson is planned
between conspirators who are reckless as to whether anyone is



killed during their fire, the death of those persons is not part of
their plan. One does not plan for and intend an event possibly
happening. Intention here, of course, should bear the same
meaning as in other areas of law—bearing in mind that such
intention may be inferred or established from foresight of a
consequence as virtually certain.
The planned course of conduct also includes (and only includes)
intended or known surrounding circumstances.196 This phrase
came under intense scrutiny in relation to conspiracies to traffic
drugs197 or to launder money. Under the Criminal Justice Act
1988 s.93C(2), defendants could be convicted of money
laundering if they knew or had reasonable grounds to suspect
that the property was the proceeds of crime.198 Controversially,
the Court of Appeal held that where defendants were charged
with conspiracy to launder money, the prosecution need only
establish that the defendant suspected (rather than knew) that the
money was the proceeds of crime in order to convict.199 This
approach was ended by the following important decision.

R. V SAIK [2007] 1 A.C. 18 (HOUSE OF
LORDS):
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The facts appear from the judgment.

LORD NICHOLLS:

“[1] This appeal raises questions about the ingredients of the
statutory offence of conspiracy and their application in the
circumstances of this case. Shorn of its complexities the context is a
charge of conspiracy to launder money brought against the
Appellant, Mr Abdulrahman Saik. He operated a bureau de change
in London, near Marble Arch. At his trial he pleaded guilty, subject
to the qualification that he did not know the money was the proceeds
of crime. He only suspected this was so. This qualified plea was
accepted. The issue before your Lordships is whether the offence to
which the Appellant pleaded guilty is an offence known to law.
Reasonable grounds for suspicion are enough for the substantive
offence of laundering money. But are they enough for a conspiracy
to commit that offence?



[2] The mental ingredient in the statutory offence of conspiracy has
given rise to difficulty. Some of the case law is confusing, and the
academic commentators do not always speak with one voice …

[4] … [T]he mental element of the offence, apart from the mental
element involved in making an agreement, comprises the intention to
pursue a course of conduct which will necessarily involve
commission of the crime in question by one or more of the
conspirators. The conspirators must intend to do the act prohibited
by the substantive offence. The conspirators’ state of mind must also
satisfy the mental ingredients of the substantive offence. If one of
the ingredients of the substantive offence is that the act is done with
a specific intent, the conspirators must intend to do the prohibited act
and must intend to do the prohibited act with the prescribed intent …

[6] Section 1(2) qualifies the scope of the offence created by section
1(1). This subsection is more difficult. Its essential purpose is to
ensure that strict liability and recklessness have no place in the
offence of conspiracy …

[7] Under this subsection conspiracy involves a third mental
element: intention or knowledge that a fact or circumstances
necessary for the commission of the substantive offence will exist …

[8] It follows from this requirement of intention or knowledge that
proof of the mental element needed for the commission of the
substantive offence will not always suffice on a charge of conspiracy
to commit that offence. In respect of a material fact or circumstance
conspiracy has its own mental element. In conspiracy this mental
element is set as high as ‘intend or know’ … In this respect the
mental element of conspiracy is distinct from and supersedes the
mental element in the substantive offence …

[13] The rationale underlying this approach is that conspiracy
imposes criminal liability on the basis of a person’s intention. This is
a different harm from the commission of the substantive offence. So
it is right that the intention which is being criminalized in the
offence of conspiracy should itself be blameworthy. This should be
so, irrespective of the provisions of the substantive offence.

5–105

[14] Against this background I turn to some issues concerning the
scope and effect of section 1(2). The starting point is to note that this



relieving provision is not confined to substantive offences attracting
strict liability. The subsection does not so provide. Nor would such
an interpretation of the subsection make sense. It would make no
sense for section 1(2) to apply, and only require proof of intention or
knowledge, where liability for the substantive offence is absolute but
not where the substantive offence has built into it a mental ingredient
less than knowledge, such as suspicion.

[15] So much is clear. A more difficult question arises where an
ingredient of the substantive offence is that the defendant must know
of a material fact or circumstance. On its face section 1(2) does not
apply in this case. The opening words of section 1(2), on their face,
limit the scope of the subsection to cases where a person may
commit an offence without knowledge of a material fact or
circumstance.

[16] Plainly Parliament did not intend that a person would be liable
for conspiracy where he lacks the knowledge required to commit the
substantive offence. That could not be right. Parliament could not
have intended such an absurd result. Rather, the assumption
underlying section 1(2) is that, where knowledge of a material fact is
an ingredient of a substantive offence, knowledge of that fact is also
an ingredient of the crime of conspiring to commit the substantive
offence.

[17] There are two ways this result might be achieved. One is simply
to treat section 1(2) as inapplicable in this type of case …

[18] The other route is to adopt the interpretation of section 1(2)
suggested by Sir John Smith. The suggestion is that section 1(2)
applies despite the opening words of the subsection …

[19] The first route accords more easily with the language of section
1(2), but I prefer the second route for the following reason. A
conspiracy is looking to the future. It is an agreement about future
conduct. When the agreement is made the ‘particular fact or
circumstance necessary for the commission’ of the substantive
offence may not have happened. So the conspirator cannot be said to
know of the fact or circumstance at that ti me. Nor, if the happening
of the fact or circumstance is beyond his control, can it be said that
the conspirator will know of that fact or circumstance.

[20] Secti on 1(2) expressly caters for this situati on. The conspirator



must ‘intend or know’ that this fact or circumstance ‘shall or will
exist’ when the conspiracy is carried into effect. Although not the
happiest choice of language, ‘intend’ is descripti ve of a state of
mind which is looking to the future … Thus on a charge of
conspiracy to handle stolen property where the property has not been
identified when the agreement is made, the prosecuti on must prove
that the conspirator intended that the property which was the subject
of the conspiracy would be stolen property …

[23] … [In relati on to conspiracy to launder money his Lordship
conti nued] Hence, where the property has not been identified when
the conspiracy agreement is reached, the prosecuti on must prove
that the defendant intended that the property would be the proceeds
of criminal conduct …

[25] What, however, if the property to which the conspiracy relates
was specifically identified when the conspirators made their
agreement? In that event the prosecuti on must prove the
conspirators ‘knew’ the property was the proceeds of crime. This is
the next point of difficulty with the interpretati on of secti on 1(2).
[D]oes ‘know’ in this context mean ‘believe’? …

[26] I do not think … [this] approach can be accepted. The phrase
under considerati on (‘intend or know’) in secti on 1(2) is a
provision of general applicati on to all conspiracies. In this context
the word ‘know’ should be interpreted strictly and not watered
down. In this context knowledge means true belief …

[30] From what has been said above, it is evident that this conviction
cannot stand. Suspicion is not sufficient in respect of a fact to which
secti on 1(2) applies. Knowledge or intenti on regarding the
provenance of the property must be proved or admitt ed.”

Appeal allowed
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This decision settles, for now at least, a number of the
interpretative difficulties which had plagued s.1(2). We now
know that s.1(2) applies to conspiracies to commit all offences.
This is clearly right. We also know that mere suspicion will not
suffice and that intention or knowledge must be proved. As
Ormerod has commented:



“In this respect the offence of conspiracy is stricter than that of
attempt where the courts have accepted that recklessness as to
circumstances is a sufficient mens rea where that would suffice for the
substantive crime attempted. This is not objectionable or illogical, it is
submitted, since conspiracy is a distinct crime reflecting a different
wrong from that involved in attempt.”200

So much is clear from Saik. Beyond this, however, as the Law
Commission has commented, their Lordships held different
views as to what would constitute “knowledge”.201 Further,
although Lord Nicholls distinguished between agreements
relating to identified and as yet unidentified property (when in
the latter case, the appropriate word for prosecutors to use would
be “intend” and not “knowledge”), this distinction could give
rise to difficulties.202

This more rigorous interpretation of the elements of conspiracy
has the potential of reducing its usefulness to prosecutors where
the completed crime has taken place.203 It was to be anticipated,
therefore, that in light of Saik the Government would ask the
Law Commission to review the law of conspiracy.

LAW COMMISSION, CONSPIRACY AND
ATTEMPTS (CONSULTATION PAPER
NO. 183) (2007), PARAS 4.107–4.108:
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“4.107 As a matt er of statutory interpretati on, on the facts the correct
conclusion was reached by the majority of the House of Lords in Saik.
As Lord Nicholls noted, ‘[a] decision to deal with money suspected to
be the proceeds of crime is not the same as a conscious decision to deal
with the proceeds of crime.’ Only the latt er behaviour is prohibited on
the correct constructi on of secti on 1(2).

4.108 However, in our view, this reading of secti on 1(2) renders the
offence unacceptably narrow. If the prosecuti on have to prove in every
case that, at the ti me of the agreement, the parti es knew or intended
that the relevant facts or circumstance existed, then the law is too
generous to those who plan to engage in conduct that may well be
criminal. It does not extend to highly blameworthy behaviour that we



believe should be encompassed within the offence of conspiracy.”
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Accordingly, as the law itself is regarded as defective, the Law
Commission recommends that it should be changed so that:

“An alleged conspirator must be shown at the time of the agreement to
be reckless whether a circumstance element of a substantive offence
(or other relevant circumstance) would be present at the relevant time,
when the substantive offence requires no proof of fault, or has a
requirement for proof only of negligence (or its equivalent), in relation
to that circumstance.”204

The Law Commission’s view is that this would:

“ensure that defendants such as Mr Saik, those who agree to commit
rape believing that the victim ‘might not’ consent and those who agree
to handle stolen goods believing that, should they do so, the goods will
be stolen, would all be guilty of statutory conspiracy.”205

This change would also bring the law in this respect into line
with the offences of encouraging or assisting crime and would
accord with an interpretation of mens rea that has in the past
been adopted in relation to attempt, although it is not consistent
with the approach adopted in Pace.206

(b) If carried out in accordance with their intentions
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What is the position if the parties’ intentions are equivocal? For
example, they might agree to burgle a house if a window has
been left open. The better view here is that the “plan” is a plan to
burgle a house (albeit subject to a condition) and if that plan is
carried out it will necessarily amount to a crime. As Lord
Nicholls comments in Saik:

“An intention to do a prohibited act is within the scope of section 1(1)
even if the intention is expressed to be conditional on the happening,
or non-happening, of some particular event. The question always is
whether the agreed course of conduct, if carried out in accordance



with the parties’ intentions, would necessarily involve an offence. A
conspiracy to rob a bank tomorrow if the coast is clear when the
conspirators reach the bank is not, by reason of this qualification, any
less a conspiracy to rob. In the nature of things, every agreement to do
something in the future is hedged about with conditions, implicit if not
explicit.”207

R. V JACKSON [1985] CRIM. L.R. 442
(COURT OF APPEAL, CRIMINAL
DIVISION):
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The appellants agreed to shoot their friend, W, in the leg if he was
convicted of a burglary for which he was being tried. They thought this
would provide mitigation. W was shot and permanently disabled. The
appellants appealed against their conviction for conspiracy to pervert
the course of justice on the ground that their agreement did not
necessarily involve the commission of a crime, as everything depended
on a contingency (W’s conviction for burglary) which might not have
taken place.

Held, “[P]lanning was taking place for a contingency and if that
contingency occurred the conspiracy would necessarily involve the
commission of an offence. ‘Necessarily’ is not to be held to mean
that there must inevitably be the carrying out of an offence. It means,
if the agreement is carried out in accordance with the plan, there
must be the commission of the offence referred to in the conspiracy
count.”

Appeal dismissed
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In O’Hadhmaill,208 the defendant, a member of the IRA, agreed
to a bombing campaign if the cease-fire in Northern Ireland
ended. This was held to be sufficient intention for the crime of
conspiracy.

The approach adopted in all these cases is defensible. Virtually
all agreements are conditional. It is implicit in most agreements



to commit a crime that the actions will only be carried out if
there is not the metaphoric “policeman at one’s elbow” at the
scene of the crime. However, there is still some uncertainty
about the precise scope of conditional intention in relation to
s.1(2) that has been exposed by the decision in Saik. What if two
defendants agree that they will have sex with a woman and they
suspect that she may not consent? Although the issue of
conditional intention did not fall to be determined in Saik it
would appear that this state of mind will not now suffice for
liability for conspiracy to rape. However, as Baroness Hale in
her dissenting speech argues, the defendants have an intent to
rape—they have agreed that they will go ahead even if at the
time when they go ahead they know she is not consenting—and
this ought to be a conspiracy to commit rape. If recklessness
rather than intention or knowledge were required in relation to
facts or circumstances, as proposed by the Law Commission, the
liability of such defendants would be clear.209

The plan must also be carried out “in accordance with their
intentions”. What does this mean? What is the position of a
person who agrees to the commission of a crime and agrees to
supply tools for the crime but who thereafter has no interest in
what happens and indeed thinks the planned crime is over-
ambitious and will never be committed? Or, what is the position
of a plain-clothes police officer who, with a view to entrapping
the others, “agrees” to a plan to commit a crime, but actually
intends to prevent the crime at the last moment? In short, must
each conspirator intend that the crime actually be carried out?

R. V ANDERSON [1986] A.C. 27
(HOUSE OF LORDS):
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The defendant agreed for a fee to supply diamond wire to cut through
bars in order to enable another person, Andaloussi, to escape from
prison. He claimed that he only intended to supply the wire and then go
abroad. He believed the plan could never succeed. He appealed against
his conviction for conspiring with others to effect the release of one of
them from prison claiming that as he did not intend or expect the plan



to be carried out, he lacked the necessary mens rea for the offence of
conspiracy.

LORD BRIDGE:

“[I]t is not necessary that more than one of the participants in the
agreed course of conduct shall commit a substantive offence. It is, of
course, necessary that any party to the agreement shall have assented
to play his part in the agreed course of conduct, however innocent in
itself, knowing that the part to be played by one or more of the
others will amount to or involve the commission of an offence.

… The heart of the submission for the appellant is that in order to be
convicted of conspiracy to commit a given offence … the party
charged should not only have agreed that a course of conduct shall
be pursued which will necessarily amount to or involve the
commission of that offence by himself or one or more other parties
to the agreement, but must also be proved himself to have intended
that that offence should be committed. Thus, it is submitted here that
the appellant’s case that he never intended that Andaloussi should be
enabled to escape from prison raised an issue to be left to the jury,
who should have been directed to convict him only if satisfied that
he did so intend …

I am clearly driven by consideration of the diversity of roles which
parties may agree to play in criminal conspiracies to reject any
construction of the statutory language which would require the
prosecution to prove an intention on the part of each conspirator that
the criminal offence or offences which will necessarily be committed
by one or more of the conspirators if the agreed course of conduct is
fully carried out should in fact be committed … In these days of
highly organised crime the most serious statutory conspiracies will
frequently involve an elaborate and complex agreed course of
conduct in which many will consent to play necessary but
subordinate roles, not involving them in any direct participation in
the commission of the offence or offences at the centre of the
conspiracy. Parliament cannot have intended that such parties should
escape conviction of conspiracy on the basis that it cannot be proved
against them that they intended that the relevant offence or offences
should be committed.

5–113



There remains the important question whether a person who has
agreed that a course of conduct will be pursued which, if pursued as
agreed, will necessarily amount to or involve the commission of an
offence is guilty of statutory conspiracy irrespective of his intention,
and, if not, what is the mens rea of the offence. I have no hesitation
in answering the first part of the question in the negative. There may
be many situations in which perfectly respectable citizens, more
particularly those concerned with law enforcement, may enter into
agreements that a course of conduct shall be pursued which will
involve commission of a crime without the least intention of playing
any part in furtherance of the ostensibly agreed criminal objective,
but rather with the purpose of exposing and frustrating the criminal
purpose of the other parties to the agreement. To say this is in no
way to encourage schemes by which the police act, directly or
through the agency of informers, as agents provocateurs for the
purpose of entrapment. That is conduct of which the courts have
always strongly disapproved. But it may sometimes happen, as most
of us with experience in criminal trials well know, that a criminal
enterprise is well advanced in the course of preparation when it
comes to the notice either of the police or of some honest citizen in
such circumstances that the only prospect of exposing and frustrating
the criminals is that some innocent person should play the part of an
intending collaborator in the course of criminal conduct proposed to
be pursued. The mens rea implicit in the offence of statutory
conspiracy must clearly be such as to recognise the innocence of
such a person, notwithstanding that he will, in literal terms, be
obliged to agree that a course of conduct be pursued involving the
commission of an offence …

[B]eyond the mere fact of agreement, the necessary mens rea of the
crime is, in my opinion, established if, and only if, it is shown that
the accused, when he entered into the agreement, intended to play
some part in the agreed course of conduct in furtherance of the
criminal purpose which the agreed course of conduct was intended
to achieve. Nothing less will suffice; nothing more is required.

Applying this test to the facts which, for the purposes of the appeal,
we must assume, the appellant, in agreeing that a course of conduct
be pursued that would, if successful, necessarily involve the offence
of effecting Andaloussi’s escape from lawful custody, clearly
intended, by providing diamond wire to be smuggled into the prison,



to play a part in the agreed course of conduct in furtherance of that
criminal objective. Neither the fact that he intended to play no
further part in attempting to effect the escape, nor that he believed
the escape to be impossible, would, if the jury had supposed they
might be true, have afforded him any defence.”

Appeal dismissed
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One of the major reservations underlying all the inchoate
offences is that no (first order) harm has been caused. How do
we justify the invocation of the criminal law? We saw that (apart
from arguments of there being a second order harm) the main
case for criminalisation was on grounds of blameworthiness.
With attempted crime the absence of harm is compensated by a
requirement that the defendant intended to commit the complete
offence; the highest degree of blame is required. An examination
of the Criminal Law Act 1977 s.1 should lead one to a similar
conclusion in relation to conspiracy—as, indeed, it has done in
relation to s.1(2). One would have thought that no one could be
convicted of an offence if he or she did not intend the
consequences comprising the offence. Anderson refutes this
view with the result that a defendant can be guilty of a serious
criminal offence when there has been no conduct beyond a bare
agreement and where the defendant never intended that the
offence be carried out.

Subsequent decisions have appeared to share this concern and
have not all followed Anderson. In McPhillips,210 a defendant
was acquitted of conspiracy to murder because he intended to
give a warning before a bomb was exploded. It was held that he
could only be liable if he had intended that the plan be carried
out. Anderson was distinguished on the fairly unconvincing
ground that in that case there had been no intention of frustrating
the plan. In Edwards,211 the Court of Appeal stated that the trial
judge had been right to direct the jury that the defendant could
only be guilty of conspiring to supply amphetamine if he had
intended to supply amphetamine. Anderson was again
distinguished in the following Privy Council decision.

YIP CHIU-CHEUNG V THE QUEEN



[1995] 1 A.C. 111 (PRIVY COUNCIL):
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The defendant was convicted of conspiracy to traffic in heroin contrary
to common law and the Hong Kong Dangerous Drugs Ordinance. He
appealed on the basis that his co-conspirator, Needham (who had not
been prosecuted), was an undercover drugs enforcement agent who had
had no intention that the crime would be committed.

LORD GRIFFITHS:

“[I]t was submitted that the trial judge and the Court of Appeal were
wrong to hold that Needham, the undercover agent, could be a
conspirator because he lacked the necessary mens rea or guilty mind
required for the offence of conspiracy. It was urged upon their
Lordships that no moral guilt attached to the undercover agent who
was at all times acting courageously and with the best of motives in
attempting to infiltrate and bring to justice a gang of criminal drug
dealers. In these circumstances it was argued that it would be wrong
to treat the agent as having any criminal intent, and reliance was
placed upon a passage in the speech of Lord Bridge of Harwich [in
Anderson above]; but in that case Lord Bridge was dealing with a
different situation from that which exists in the present case. There
may be many cases in which undercover police officers or other law
enforcement agents pretend to join a conspiracy in order to gain
information about the plans of the criminals, with no intention of
taking any part in the planned crime but rather with the intention of
providing information that will frustrate it. It was to this situation
that Lord Bridge was referring in R. v Anderson. The crime of
conspiracy requires an agreement between two persons to commit an
unlawful act with the intention of carrying it out. It is the intention to
carry out the crime that constitutes the necessary mens rea for the
offence. As Lord Bridge pointed out, the undercover agent who has
no intention of committing the crime lacks the necessary mens rea to
be a conspirator.

The facts of the present case are quite different … Needham intended
to commit that offence by carrying the heroin through the customs and
on to the aeroplane bound for Australia … Naturally, Needham never
expected to be prosecuted if he carried out the plan as intended. But the
fact that in such circumstances the authorities would not prosecute the



undercover agent does not mean that he did not commit the crime
albeit as part of a wider scheme to combat drug dealing.”212

Appeal dismissed
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This decision is, of course, of persuasive authority only and,
strictly, applies only to the common law offence of conspiracy.
However, it restates the right principle and is the approach that
should be adopted. In Saik, Lord Nicholls, without referring to
Anderson, commented that the conspirators must intend to do the
act prohibited by the substantive offence.213

The defendant in Anderson was not truly a conspirator. Had he
supplied the diamond wire (he was injured before he could even
attempt to do so) it would have been appropriate to charge him
with aiding and abetting a conspiracy.214 In such circumstances,
it is now possible to use the inchoate offences of encouraging or
assisting crime. As the Law Commission states, this solution
addresses the policy concerns identified by Lord Bridge in
Anderson and means that the approach taken in that case is “no
longer appropriate or necessary”.215

On the facts of Anderson there were two or more other
conspirators who did intend the offence to be committed, and,
although the House of Lords does not seem to have regarded this
as significant, it is submitted that this is crucial for a conviction
under s.1. If this were not so, one could have a situation where
there was a “conspiracy which no one intends to carry out
[which would be] an absurdity, if not an impossibility”.216 The
solution adopted by the Draft Criminal Code (below) is that it is
necessary for the accused and at least one other party to the
agreement to intend that the offence be committed. More
recently the Law Commission has indicated that each defendant
must intend that the conduct and consequence element occur, an
approach which would go a long way in restoring clarity to the
law.217

In addition to these difficulties, Anderson created a further
problem. Lord Bridge refers to the requirement that each
conspirator must have “assented to play his part in the agreed
course of conduct”. It has never been part of the crime of



conspiracy that all conspirators need to agree to play an active
role and could place the godfathers of criminal conspiracies even
further beyond the reach of the criminal justice system.”218

Fortunately, in the case of King, the Court of Appeal has
indicated (obiter) that it does not favour Lord Bridge’s
“controversial” requirement being taken literally.219

(c) Necessarily amount to (or involve) a crime
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We have already examined the meaning of “necessarily”. It does
not matter whether the actual conduct will in fact amount to a
crime. What matters is whether the plan, if successfully carried
out, will do so. It therefore follows that it is irrelevant whether
the crime is even possible. As shall be seen, this is confirmed by
the Criminal Law Act 1977 s.1(1)(b).

What is meant by “amount to or involve the commission of any
offence or offences by one or more of the parties to the
agreement”? In Hollinshead,220 the Court of Appeal held that this
meant that one of the parties had to intend to commit the offence
as a principal offender. This means that there cannot be a
conspiracy to aid and abet an offence.221

(iv) Impossibility
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At common law the House of Lords in Nock222 followed
Haughton v Smith223 and held there could be no liability for a
conspiracy to commit the impossible. This decision has now
been reversed by the amendment to s.1(1) which states that there
can be liability even though there exist facts which render the
commission of the offence impossible. Thus, if two defendants
agree to kill X, but unknown to them X is already dead, they can
nevertheless still be liable for conspiracy to murder. This
provision is, however, limited to statutory conspiracies. The
result is somewhat anomalous: there can be liability for a
statutory conspiracy to commit the impossible, but no liability
for similar common law conspiracies. In relation to statutory
conspiracies, the question must be asked again: when defendants
have done no more than agree to commit a crime, and when it is



quite impossible in any event for that crime to be committed, are
we justified in imposing criminal liability?

(v) Repentance
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If a conspirator repents and withdraws immediately after the
agreement has been reached, it would appear that he is still
guilty of conspiracy.224 In the light of the material on repentance
in the law of attempt,225 should not a defendant who never gets
further than agreeing to commit a crime, and who never does
anything in pursuance of that agreement—indeed, who
positively disassociates himself from it—be entitled to a
defence? Unless one attaches very considerable significance to
the “dangerousness of collaboration” argument, liability cannot
be justified in such cases. It is disappointing, therefore, that the
Law Commission has rejected the idea of withdrawal amounting
to a defence.226

(vi) Jurisdiction
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One of the justifications offered in support of conspiracy is that
it is necessary to fight organised crime and, increasingly,
organised crime involves trading in drugs. It is, therefore, likely
that such conspiracies (and, with growing mobility, others as
well) will contain an international element. More recently, there
has been significant concern over international conspiracies to
commit terrorist acts.

The position now is clear. If the agreement is made in this
country and the defendant knows that the substantive offence
will be committed in this country (such as the importation of
controlled substances) then no problems of jurisdiction arise. If
the agreement is made abroad the conspiracy is indictable in this
country even though no overt act takes place here before the
defendants are caught.227

The reverse situation, where there is an agreement in this
country to commit a crime abroad, is dealt with by the Criminal
Law Act 1977 s.1A.228 English courts will have jurisdiction over



any conspiracy to commit a crime abroad. The agreed acts must
amount to a crime in the country where they are to take place
and must constitute an offence under English law were they to
be committed here. This provision, aimed at terrorist
organisations in England planning crimes abroad, is of wide
effect and covers agreements to commit any crime abroad, no
matter how trivial it might be.229

The Law Commission has recommended that all of these
provisions be brought into line with the rules for the new
offences of encouraging and assisting.230

IV. Encouraging or Assisting Crime

A. INTRODUCTION
5–121

At common law there was an inchoate offence of incitement231

whereby the defendant persuaded or encouraged another to
commit a crime. It could be used, for example, against
defendants who encouraged others to view pornographic images
of children, to grow cannabis or to attack unbelievers. However,
the Law Commission formed the view that the offence of
incitement was in need of clarification and reform232 and in 2007
the common law offence was abolished and replaced with three
new inchoate offences dealing with encouraging or assisting
crime. These offences, contained within the Serious Crime Act
2007 Pt 2, were designed as part of the response to serious and
organised crime, although they are not limited to such offences.
They have been subject to sustained criticism from the beginning
by academic commentators and by the House of Commons
Justice Committee233 and the Court of Appeal.234 The provisions
are undeniably complex and raise profound concerns about the
breadth of the law.

B. RATIONALE OF LIABILITY AND
REFORM

5–122



The need for a crime of incitement (or solicitation as it is
commonly named, especially in the US) was always
controversial.

WAYNE R. LAFAVE AND AUSTIN W.
SCOTT, CRIMINAL LAW, 2ND EDN
(1986), PP.488–489:
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“One view is that a mere solicitation to commit a crime, not
accompanied by agreement or action by the person solicited, presents
no significant social danger. It is argued, for example, that solicitation
is not dangerous because the resisting will of an independent agent is
interposed between the solicitor and commission of the crime which is
his object. Similarly, it is claimed that the solicitor does not constitute
a menace in view of the fact that he has manifested an unwillingness
to carry out the criminal scheme himself. There is not the dangerous
proximity to success which exists when the crime is actually
attempted, for, ‘despite the earnestness of the solicitation, the actor is
merely engaging in talk which may never be taken seriously’ (1
National Commission of Reform of Federal Criminal Laws, Working
Papers 370 (1970)).

On the other hand, it is argued:

‘that a solicitation is, if anything, more dangerous than a direct
attempt, because it may give rise to that cooperation among
criminals which is a special hazard. Solicitation may, indeed, be
thought of as an attempt to conspire. Moreover, the solicitor,
working his will through one or more agents, manifests an approach
to crime more intelligent and masterful than the effort of his
hireling.’ (Wechsler, Jones and Korn, (1961) 61 Colum. L. Rev.
571).

It is noted, for example, that the imposition of liability for criminal
solicitation has proved to be an important means by which the
leadership of criminal movements may be suppressed.

Without regard to whether it is correct to say that solicitations are
more dangerous than attempts, it is fair to conclude that the purposes
of the criminal law are well served by inclusion of the crime of



solicitation within the substantive criminal law. Providing punishment
for solicitation aids in the prevention of the harm which would result
should the inducements prove successful, and also aids in protecting
the public from being exposed to inducements to commit or join in the
commission of crimes. As is true of the law of attempts, the crime of
solicitation (a) provides a basis for timely law enforcement
intervention to prevent the intended crime, (b) permits the criminal
justice process to deal with individuals who have indicated their
dangerousness, and (c) avoids inequality of treatment based upon a
fortuity (here, withholding of the desired response by the person
solicited) beyond the control of the actor.

Objections to making solicitation a crime … are sometimes based
upon the fear that false charges may readily be brought either out of a
misunderstanding as to what the defendant said or for purposes of
harassment. This risk is inherent in the punishment of almost all
inchoate crimes, although it is perhaps somewhat greater as to the
crime of solicitation in that the crime may be committed merely by
speaking.”

5–124

Consider again our earlier discussion of the rationale and
punishment of attempts and conspiracies.235 In relation to
conduct that now falls within the description of “encouraging”,
bear in mind that if the person encouraged agrees to commit the
crime there will be a criminal conspiracy. Thus, the offence
amounts to no more than an attempted conspiracy (an offence
abolished by the Criminal Attempts Act 1981 s.1(4)), and this
raises the question of whether the existence of this form of
inchoate liability is justified. Such persons clearly have indicated
some degree of dangerousness and it is obviously desirable to
deter people from encouraging others to commit crime, but,
unlike attempt, such actors are far removed from the complete
crime. It can be argued that their actions are not manifestly
dangerous; they constitute no “second order” harm and, unlike
conspiracy, there is not necessarily the “dangerousness of
combination” argument that can justify the existence of the
offence. In short, given the reasons why the law does not punish
guilty intentions alone but insists upon a manifestation of those
intentions, does the law push back the threshold of criminal



liability too far? Or have we reached the point where serious and
organised crime represents such a threat to society that liability
is justified? Even if the crime could now be justified, surely for
the same reasons, it could never be justifiable to impose the
same sentence (let alone a greater one, as was possible under the
common law) as for the completed crime.

That does not, however, conclude the discussion. Unlike the
common law offence of incitement, the new offences criminalise
the doing of acts which “assist” as well as encourage the
commission of offences. Indeed, one of the main catalysts for
reform was the absence of an offence of facilitating crime.

LAW COMMISSION, INCHOATE
LIABILITY FOR ASSISTING AND
ENCOURAGING CRIME (LAW COM.
NO. 300), (2006), PARAS 1.3–1.5:
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“1.3 [W]e consider [this] to be a major defect of the common law. At
common law if D encourages P to commit an offence that subsequently
P does not commit or attempt to commit, D may nevertheless be
criminally liable. By contrast, if D assists P to commit an offence, D
incurs no criminal liability at common law if subsequently P, for
whatever reason, does not commit or attempt to commit the offence:

Example 1A

D, in return for payment, lends a van to P believing that P will use the
van in order to commit a robbery. The police arrest P in connection
with another matter before P can even attempt to commit the robbery.
D is not criminally liable despite the fact that he or she intended to
bring about harm and, by lending the van to P, has manifested that
intention. If, however, in addition to giving P the van, D had uttered
words encouraging P to rob V, D would be guilty of incitement to
commit robbery. The common law appears to treat words more
seriously than deeds. Yet, it might be thought that seeking to bring
about harm by assisting a person to commit an offence is as culpable as
seeking to do so by means of encouragement.



1.4 Increasingly, the police, through the gathering of intelligence, are
able to identify preliminary acts of assistance by D before P commits
or attempts to commit the principal offence. Yet, the common law only
partially reflects this significant development. As a result, if D assists
but does not encourage P to commit an offence, the police may have to
forego at least some of the advantages of more sophisticated and
effective methods of investigation by having to wait until P commits or
attempts to commit the offence before they can proceed against D.

1.5 In contrast to acts of assistance, if D encourages P to commit an
offence which P does not go on to commit, D will be guilty of
incitement provided he or she satisfies the fault element of the offence.
However, the offence of incitement has a number of unsatisfactory
features:

(1) there is uncertainty as to whether it must be D’s
purpose that P should commit the offence that D is
inciting;

(2) the fault element of the offence has been distorted by
decisions of the Court of Appeal. These decisions
have focused, wrongly, on the state of mind of P rather
than on D’s state of mind;

(3) there is uncertainty as to whether and, if so, to what
extent it is a defence to act in order to prevent the
commission of an offence or to prevent or limit the
occurrence of harm;

(4) there is uncertainty as to the circumstances in which D
is liable for inciting P to do an act which, if done by P,
would not involve P committing an offence, for
example because P is under the age of criminal
responsibility or lacks a guilty mind;

(5) the rules governing D’s liability in cases where D
incites P to commit an inchoate offence have resulted
in absurd distinctions;

(6) D may have a defence if the offence that he or she
incites is impossible to commit whereas impossibility
is not a defence to other inchoate offences, apart from
common law conspiracies.”
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Thus, the legislation attempts to remedy the defects of the
common law and plug the gaps caused by the lack of a crime of
facilitation (the absence of which, in the view of the Law
Commission, had led to an unacceptable extension of the law of
conspiracy236). In relation to the flaws with incitement, it has
been commented that even the Law Commission acknowledged
that they “rarely troubled the courts”237 and that although some
statutory clarification might have been desirable, none of the
reasons above provided “a compelling case for outright abolition
of incitement”.238 Further, despite the Law Commission’s
arguments, views are divided as whether there was a need to
criminalise acts of assistance at all or in the way adopted. While
some commentators argue that the broad approach is an
understandable response to serious, organised and terrorist
crime,239 others remain sceptical and believe that even if
criminalisation might be justified, it could have been achieved in
a much more straightforward way240 by simply creating a new
inchoate offence of facilitation.241

Finally, it should be noted that the proposals of the Law
Commission in relation to incitement went hand in hand with
their proposals in relation to complicity. Whilst the Government
has taken up the first proposals it has failed to do so in relation to
parties to crime. The Law Commission’s original proposals were
an attempt to introduce a coherent range of measures where the
width of the new encouraging and assisting offences was
balanced by a narrowing of the law on complicity. It is most
unfortunate that as a result of the Government’s response we are
left with laws which significantly extend the net of liability.

C. THE LAW
5–127

The Serious Crime Act 2007 Pt 2 creates three offences of
encouraging and assisting crime.242 Despite the legislation
having been in force since 2008, there is little case-law on the
provisions,243 although the difficulties inherent in s.46 have now,
as will be seen below, been subject to judicial scrutiny.
However, use is increasingly being made of the provisions244—



and this is certainly true in relation to prosecutions arising from
the riots in August 2011.245

1. Common elements
5–128

The three offences share certain key words and phrases; notably
“encouraging”, “assisting” and “capable of”. In a piece of
legislation in which so much is spelt out one might have
anticipated that these terms would have been defined. However,
the Act does not define what acts246 are capable of being
encouragement or assistance. In so far as “encouragement” is
concerned, the Law Commission’s view was that it should carry
the same broad meaning that incitement had had at common
law247; thus, it will include persuading, suggesting, requesting,
commanding or goading another person (P) to commit a
crime.248 Section 65(1) does make clear that, just as with the
common law, encouragement includes threatening another or
otherwise putting pressure on P to commit the offence. Beyond
this, the concept is one for the courts to develop. In relation to
“assistance” the term is also undefined although the Law
Commission’s view was that it “extends to any conduct on the
part of D that, as a matter of fact, makes it easier for P to commit
the principal offence”.249 It is also of concern that any act of
assistance, however trivial, appears to suffice for liability if it is
capable of assisting another.250

Under s.65(2), acts that are capable of encouraging or assisting
can include “taking steps to reduce the possibility of criminal
proceedings being brought in respect of that offence”. While the
mischief aimed at by inchoate offences is acts done prior to the
commission of the substantive offence, there is nothing in the
wording of the statute to prevent acts done afterwards being
prosecuted. It could be argued, for example, that the provision of
a getaway car encourages the offence. Section 65(2)(b) states
that the defendant is liable if he fails to take reasonable steps to
discharge a duty—but only if the failure is a deliberate one
rather than mere forgetfulness.251 The Law Commission gave, as
an example, a security guard who omits to turn on the burglar
alarm with the intention of assisting another to burgle the



premises.252

Further, under s.66 the defendant may be liable where their
encouragement or assistance is indirect, for example, a gang
leader who instructs a member of the gang to encourage another
person to kill the victim would be liable under s.44.253

The third common phrase is that the defendant’s act must be
“capable of” encouraging or assisting another to commit an
offence. As the focus is upon the defendant’s conduct it is
unnecessary for it, in fact to encourage or assist P to commit an
offence. Indeed, it seems that it is unnecessary for P to be aware
of the defendant’s conduct as long as the act “is capable” of
assisting or encouraging the commission of a crime.254 This
means that these offences are wider than the old law of
incitement where the acts constituting the incitement had to be
communicated to the incitee.255

Given these common elements the key difference between the
three new offences is in relation to the mens rea requirements.

2. Intentionally encouraging or assisting
an offence

SERIOUS CRIME ACT 2007 S.44:
5–129

“(1) A person commits an offence if—

(a) he does an act capable of encouraging or assisting the
commission of an offence; and

(b) he intends to encourage or assist its commission.

(2) But he is not to be taken to have intended to encourage or assist the
commission of an offence merely because such encouragement or
assistance was a foreseeable consequence of his act.”

By virtue of s.55 the offence is triable in the same way as the
“anticipated offence” (the offence which the defendant is
encouraging or assisting another to commit).



(i) Actus reus
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The defendant’s acts must be capable of encouraging or assisting
the commission of an offence and may include a “course of
conduct”.256 As noted above, the focus is very much upon the
acts of the defendant and not upon the impact it has upon P.
Unlike ss.45 and 46 below, the offence encouraged or assisted
can be the other inchoate offences of conspiracy or attempt; thus,
the defendant could be found liable for encouraging P to enter
into a conspiracy if she possesses the necessary mens rea. The
existence of this double inchoate liability is a worrying
illustration of the width of this offence.

(ii) Mens rea
5–131

At first sight, the mens rea requirement under s.44 appears
straightforward: the defendant must intend by his act to assist or
encourage the commission of the offence. Section 44(2) states
that such a defendant cannot be taken to have intended to
encourage or assist merely because such encouragement or
assistance was a foreseeable consequence of his conduct. Thus,
only intention suffices.257 However, beyond this the provisions
become much more complex.

SERIOUS CRIME ACT 2007 S.47:
5–132

“47 Proving an offence under this Part

(1) Sections 44, 45, and 46 are to be read in accordance with this
section.

(5) In proving for the purposes of this section whether an act is one
which, if done, would amount to the commission of an offence—

(a) if the offence is one requiring proof of fault, it must be proved that
—

(i) D believed that, were the act to be done, it would be



done with that fault;

(ii) D was reckless as to whether or not it would be done
with that fault; or

(iii) D’s state of mind was such that, were he to do it, it
would be done with that fault; and

(b) if the offence is one requiring proof of particular circumstances or
consequences (or both), it must be proved that—

(i) D believed that, were the act to be done, it would be
done in those circumstances or with those
consequences; or

(ii) D was reckless as to whether or not it would be done in
those circumstances or with those consequences.”
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Section 44 penalises the encouragement or assistance of an
offence; thus, where that offence requires proof of fault the
defendant must also have mens rea in relation to it. By virtue of
s.47(5)(a), for offences requiring proof of fault, it must be
proved that: (i) the defendant intended258 or believed that the act
would be done with the necessary fault, (ii) was reckless whether
it would be done with that fault, or (iii) that the defendant’s state
of mind was such that, were they to do it, it would be done with
that fault.259

Further, if the offence is one that requires proof of consequences
or circumstances or both, s.47(5)(b) requires that the defendant
believed or was reckless as to whether P’s conduct would have
those consequences or be done in those circumstances. The
relationship between these two provisions is important. Suppose
the defendant provides P with a baseball bat, intending that P use
it to cause grievous bodily harm to the victim but P uses it
intentionally to kill the victim. Under s.47(5)(a) the defendant
has the requisite mens rea for encouraging murder but under
s.47(5)(b) the defendant does not believe and is not reckless as to
the consequence (death) and so cannot be liable for encouraging
murder. Equally, he cannot be liable for encouraging
manslaughter. While P (if he had a lesser mens rea) can be liable
for constructive manslaughter if he performs a dangerous



unlawful act which causes death, the defendant must foresee the
consequence (death). There is no room for constructive liability
here. In the baseball bat example, it is possible, however, that the
defendant could be liable for encouraging grievous bodily harm,
contrary to the Offences Against the Person Act 1861 s.18—
provided this offence was specified in the indictment. According
to the Explanatory Notes to the Act, it would be unfair to hold
the defendant liable for encouraging and assisting murder, unless
he also believed or was reckless as to whether the victim was
killed.260 While this is a useful safeguard (and in the context of
strict liability offences means rightly that the defendant cannot
be liable without belief or recklessness as to circumstances), it
does demonstrate how much overlap there now is between these
inchoate offences and participatory liability: this example clearly
suggests that the fact that the crime has been committed is no bar
to bringing a prosecution for an inchoate offence.261

Finally, if the defendant’s act is capable of encouraging or
assisting the commission of more than one offence, under
s.49(2) he can be charged with s.44 in relation to each of the
offences he intends to encourage or assist to be committed.

3. Encouraging or assisting an offence
believing it will be committed

SERIOUS CRIME ACT 2007 S.45:
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“A person commits an offence if—

(a) he does an act capable of encouraging or assisting the
commission of an offence; and

(b) he believes—

(i) that the offence will be committed; and

(ii) that his act will encourage or assist its commission.”

As with s.44, by virtue of s.55, the offence is triable in the same
way as the “anticipated offence” (the offence which the
defendant is encouraging or assisting another to commit).



(i) Actus reus
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As with s.44, the defendant must do an act capable of
encouraging or assisting the commission of an offence.
Reference should be made to the discussion above of common
elements.

If the defendant’s act is capable of encouraging or assisting the
commission or more than one offence, by virtue of s.49(2) he
can be charged with s.45 in relation to each of the offences he
believes will be encouraged or assisted.

Finally, while it is possible for defendants to be charged under
s.44 when they intend to encourage or assist in the commission
of an inchoate offence, liability does not extend under s.45 to
acts which a defendant merely believes will encourage or assist
another inchoate offence.262

(ii) Mens rea
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Two main features distinguish this offence from the offence in
s.44. First, s.44 requires the defendant to have acted with the
purpose of encouraging or assisting the commission of an
offence. Whether she believes that her endeavours will be
successful is irrelevant. Under s.45, on the other hand, the
defendant must believe that the offence that she is encouraging
or assisting will be committed. If a person sells a gun to another
(purely because she needs the money and hoping that the gun
will not be used) she cannot be liable under s.44, but will be
liable under s.45 if she believes the offence will be committed.

The second distinguishing feature is that, for an offence under
s.45, the defendant must believe that her act will encourage or
assist P to commit the offence. Under s.44, in contrast, as long as
the defendant intends to encourage or assist the commission of
the offence, it is irrelevant whether she believes that her acts will
actually be successful in encouraging or assisting the
commission of the crime.

The term “believes” is not defined by the Act and, as



commentators have said, “its boundaries remain ambiguous,
lying as it does between the equally vague concepts of suspicion
and knowledge”.263 However, it is much closer to knowledge
than mere suspicion and when coupled with the word will,
“indicates a high level of confidence in D’s mind that P is going
to commit the anticipated offence”.264 Where the offence is one
involving fault, s.47(5) applies just as it does in relation to s.44.

4. Encouraging or assisting offences
believing one or more will be committed
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This offence is the:

“broadest, most complex and most controversial of the new offences.
It is introduced to deal with the problem encountered in secondary
liability where D gives assistance and D is aware that P is likely to
commit one of a number of offences, but is unsure which. For
example, D drives P to a public house, being unsure whether P is
likely to commit robbery, murder, explosives offences or offences
against the person.”265

SERIOUS CRIME ACT 2007 S.46:
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“(1) A person commits an offence if—

(a) he does an act capable of encouraging or assisti ng the
commission of one or more of a number of offences;
and

(b) he believes—

(i) that one or more of those offences will be committed
(but has no belief as to which); and

(ii) that his act will encourage or assist the commission
of one or more of them.

It is immaterial for the purposes of subsection (1)(b)(ii) whether the
person has any belief as to which offence will be encouraged or



assisted.”

Under s.55(5) this offence is triable only on indictment.

(i) Actus reus
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The defendant must do an act capable of encouraging or
assisting the commission of one or more offences. The only
difference between this and the earlier sections is the need to
establish that the act was capable of encouraging or assisting
more than one offence (which the prosecution must specify in
the indictment266). Other than this, reference should be had to the
discussion above of common elements.

As with s.45, under Sch.3 a defendant cannot be found liable for
acts which he believes will encourage or assist another inchoate
offence such a conspiracy or attempt.

(ii) Mens rea
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As with s.45 the mens rea is two-fold: the defendant must both
believe that one or more offences will be committed (including
reference to s.47(5)) and that his act will encourage or assist the
commission of one or more of them. However, he need not have
any belief as to which of the offences will be committed in fact.
In Blackshaw, a defendant was convicted of this offence, having
posted messages on Facebook encouraging both associates and
the public to meet at a particular place and time. He believed that
a number of different offences, including burglary, criminal
damage and riot might be committed and that at least one would
be committed.267

The offence has twice come under close scrutiny by the Court of
Appeal in the case of Sadique. The defendant was alleged to
have been involved in a national distribution business supplying
chemical cutting agents (such as benzocaine) both to regional
distributors of chemical cutting agents and to drug dealers. This
supply was alleged to have been capable of encouraging or
assisting one or more offences of supplying or being concerned



in the supply of Class A or Class B drugs; that Sadique believed
that one or more of these offences would be committed and that
his act would assist the commission of one or more of the
offences. He was charged with one count under s.46: that he
assisted in the supply of Class A or Class B drugs. In an
interlocutory appeal before the Court of Appeal, Sadique
claimed that the offence was so vague as to be incompatible with
the ECHR art.7. This argument was rejected. However, the
reasoning which the court then adopted, interpreting the
elements of the s.46 offence and providing guidance on the
framing of indictments, divided commenters.268 It has now been
found to have been flawed by a differently constituted Court of
Appeal which heard Sadique’s appeal against conviction.

R. V SADIQUE (OMAR) (NO.2) [2013]
EWCA CRIM 1195 (COURT OF
APPEAL):

5–141

JUDGE CJ:

“[18] … [In the first case of Sadique] the court observed that s 46
‘should only be used when the prosecution allege that D’s act is
capable of encouraging or assisting more than one offence’, and
continued that ‘…. the indictment need only specify two offences
and could specify any number greater than two’. The court then
explained s 46 in the context of a case in which it was alleged that
the count in the indictment specified offence X, punishable by life
imprisonment, Y, punishable by 14 years imprisonment, and Z,
punishable by ten years imprisonment. In that context the court
observed that:

“section 46 should only be used, and needs only to be used, when
it may be that D, at the time of doing the act, believes that one or
more of either offence X, or offence Y or offence Z will be
committed, but has no belief as to which of one or ones of the
three will be committed.’

In the case of a trial involving these issues, the court agreed with the
prosecution that it would be better practice to have a separate s 46



count for X, Y and Z, and indeed went on to say ‘that there should
always be separate counts if D pleads not guilty’ adding, however,
that the failure to do so (that is to produce separate counts) ‘would
not of itself affect the safety of the conviction’. On this basis the
observations of the court were directed not to issues of substantive
law, but to process.

[19] According to Professor Virgo, Encouraging or Assisting More
Than One Offence (Archbold Review, 13 March 2012) the effect of
the judgment, which was addressing the issue of vagueness and
uncertainty has, ‘if anything made the offence vague, uncertain and
effectively redundant’. The offence in s 46 was rendered ‘practically
obsolete’. In issue 3 dated 12 April 2013 of Archbold News—
Enough is Enough’ Professor Virgo returned to the impact of the
decision which, he suggests:

‘… drives a coach and horses through the s 46 offence, bears out
my concerns about the drafting and comprehensibility of the
legislation, which has made the task of the senior judiciary very
difficult in making sense of the law … The effect of their (the
judges’) decision is to render that offence otiose. Since each
contemplated offence must now be charged as a separate count,
the Defendant can only be convicted if he or she believed that a
specific offence would be committed; that is the same as the
conditions for conviction under s 45. It follows that a Defendant
who contemplates a number of offences being committed but does
not believe any specific crime would be committed, cannot be
guilty of assisting or encouraging an offence. That is an
unfortunate restriction on the ambit of liability and will cause
problems in future …’
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[20] The problem, if we may say so, rightly identified by Professor
Virgo arises, as it seems to us, from the starting point in the
reasoning of the court, found at para 49 of the judgment:

‘D cannot be convicted of count 1 (the other ingredients being
satisfied) unless at the time of doing the act:

(a) Either

(i) D believes that X will be committed; or

(ii) D believes that one or more of the offences



specified in the indictment (X, Y and Z) will be
committed but has no belief as to which; and

(b) D believes that his act will encourage or assist the commission of
X; and

(c) D believes that X will be committed with the necessary fault for
X.’

[21] We are concerned that in this analysis it appears that a reference
to the offence created by s 45 of the Act has been included as an
ingredient of the offence created by s 46. In this paragraph of the
judgment (a)(i) ‘D believes that X will be committed’; repeats the
precise language in s 45(b)(i) that D believes that the offence will be
committed. Section 45, of course, is directed to ‘an offence’ or ‘the
offence’. However the entire thrust of s 46 is directed to the
encouragement or assistance of offences in the belief that one or
more of a number of offences will be committed. As the offences
created by ss, 44, 45 and 46 are distinct offences, we have concluded
that the foundation for the analysis was flawed, and that we are not
bound by obiter observations of the court directed to procedural
matters relating to the indictment rather than the full ambit of the
offence …

[30] As we have already explained, the 2007 Act created three
distinct offences. It is not open to the court to set one or other of
them aside and the legislation must be interpreted to give effect to
the creation by statute of the three offences. It may well be that the
common law offence of inciting someone else to commit an offence
was less complex. It may equally be that the purpose of the
legislation could have been achieved in less tortuous fashion.
Nevertheless these three distinct offences were created by the 2007
Act, with none taking priority over the other two. Section 46 creates
the offence of encouraging or assisting the commission of one or
more offences. Its specific ingredients and the subsequent legislative
provisions underline that an indictment charging a s 46 offence of
encouraging one or more offences is permissible.

[31] This has the advantage of reflecting practical reality. A
Defendant may very well believe that his conduct will assist in the
commission of one or more of a variety of different offences by
another individual without knowing or being able to identify the
precise offence or offences which the person to whom he offers



encouragement or assistance intends to commit, or will actually
commit. As Professor Virgo explains in his most recent article, the
purpose of the s 46 was ‘to provide for the relatively common case
where a Defendant contemplates that one of a variety of offences
might be committed as a result of his or her encouragement’. We
entirely agree …

[34] In our judgment the ingredients of the s 46 offence, and the
ancillary provisions, and s 58(4)–(7) in particular, underline that an
indictment charging a s 46 offence by reference to one or more
offences is permissible, and covers the precise situation for which
the legislation provides. Before the Appellant in the present case
could be convicted, the jury had to be satisfied that:

(a) he was involved in the supply of the relevant
chemicals and

(b) that, if misused criminally, the chemicals were
capable of misuse by others to commit offences of
supplying or being concerned in the supply of, or
being in possession with intent to supply class A
and/or class B drugs. None of this would be criminal
unless it was also proved

(c) that at the time when the relevant chemicals were
being supplied, the Appellant believed that what he
was doing would encourage or assist the commission
of one or more of these drug related offences and

(d) that he also believed that this was the purpose, or one
of the purposes, for which the chemicals would be
used by those to whom he supplied them. If those
ingredients were established, as the chemicals could
be used for cutting agents for class A drugs or class B
drugs, or both, it was not necessary for the Crown to
prove that he had a specific belief about the particular
drug related offence which those he was encouraging
or assisting would or did commit …

[36] In our judgment count 1 of the indictment was appropriately
charged and fell within the proper ambit of the s 46 offence created
by the 2007 Act …

[40] The Appellant was properly convicted of this offence. The



appeal against conviction will therefore be dismissed …”

Appeal dismissed
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As has been commented, the fact that two differently constituted
Court of Appeals could come to different interpretations of s.46
is not the fault of the judiciary.269 It illustrates the profound
difficulties inherent with this provision. Whilst the second
appeal restores purpose to the provision, not only are we left
with a very wide offence, but also the interpretative difficulties
have not been fully resolved: prosecutors are still likely to
encounter difficulties in framing appropriate indictments.

5. Defences
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As the three offences are inchoate it is, of course, no defence to
put forward a defence that P did not actually commit an
offence.270 But the Serious Crime Act 2007 Pt 2 does create two
special defences to the three offences.

(i) The defence of acting reasonably

SERIOUS CRIME ACT 2007 S.50:
5–145

“(1) A person is not guilty of an offence under this Part if he proves—

(a) that he knew certain circumstances existed; and

(b) that it was reasonable for him to act as he did in those
circumstances.

(2) A person is not guilty of an offence under this Part if he proves—

(a) that he believed certain circumstances to exist;

(b) that his belief was reasonable; and

(c) that it was reasonable for him to act as he did in the
circumstances as he believed them to be.



(3) Factors to be considered in determining whether it was reasonable
for a person to act as he did include—

(a) the seriousness of the anticipated offence (or, in the case
of an offence under section 46, the offences specified in
the indictment);

(b) any purpose for which he claims to have been acting;

(c) any authority by which he claims to have been acting.”
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Two points must be noted. First, the question of whether the
defendant’s belief is reasonable is one to be determined by a
jury; it is not enough that the defendant believes his acts to be
reasonable. Secondly, the burden of proof rests with the defence
to prove reasonableness.

This defence applies to all three of the offences despite the Law
Commission’s view that it should not be available to s.44.
However, given that s.44 requires intention it is most unlikely
that the defence will be available in any event. The Law
Commission provided illustrations of when the defence might
operate: for example, the defendant, a motorist, who moves into
an inside lane to allow P, another motorist to overtake, even
though the defendant is aware that P is exceeding the speed
limit, could use the defence of acting reasonably in answer to a
charge under s.45.271

(ii) Defence for the victim assister

SERIOUS CRIME ACT 2007 S.51:
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“(1) In the case of protective offences, a person does not commit an
offence under this Part by reference to such an offence if—

(a) he falls within the protected category; and

(b) he is the person in respect of whom the protective
offence was committed or would have been if it had
been committed.



(2) ‘Protective offence’ means an offence that exists (wholly or in part)
for the protection of a particular category of persons (‘the protected
category’).”
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This section codifies the principle established in the case of
Tyrrell.272 The effect of the section is to make it clear that
defendants cannot be liable for encouraging or assisting offences
which are designed to protect them.273 For example, if a 12-year-
old girl intentionally encourages P, a man of 21, to have sex with
her and he declines, s.51 prevents her being liable for the offence
of encouraging child rape because the offence of child rape was
created to protect children under 13 years old.

6. Impossibility
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Originally, under the common law of incitement it had been held
in McDonough274 that there could be liability for an incitement to
commit the impossible. This was approved obiter by the House
of Lords in Nock.275 However, in Fitzmaurice,276 it was held that
in many cases there could be no liability for incitement to
commit the impossible.277

In proposing the new offences, the Law Commission stated:

“We believe that impossibility should not be a defence to the new
offences that we are recommending. D’s state of mind and, therefore,
his or her culpability, is unaffected by the unknown impossibility of
the principal offence being committed. Further, if D can be liable
notwithstanding that, contrary to D’s belief, P never intends to commit
the principal offence, it would be illogical if D was able to plead that it
would have been impossible to commit the principal offence.”278

The Serious Crime Act 2007 has not addressed this point
directly. However, for all three offences the defendant’s acts
must be capable of encouraging or assisting the commission of
an offence. So, if the defendant encourages or does an act to
assist P to kill X, but X is already dead (one of the classic
examples of impossibility), the defendant has not done an act



capable of encouraging or assisting the murder of X. Because of
the impossibility of the crime, there can be no liability.

Such an approach would, however, place the law here at odds
with the law on attempting the impossible and statutory
conspiracies to commit the impossible. One can, therefore,
predict that the courts will follow the approach in these other
areas of law and simply require that the acts be capable of
encouraging or assisting the commission of the anticipated
offence (the murder of X). For oblique support, the courts could
draw on s.49(7) which provides that for the purposes of s.45(b)
(i) and s.46(1)(b)(i) (believing that the offence will be
committed), it is sufficient for the defendant to believe that the
offence will be committed if certain conditions are met. One of
these conditions could be that X is alive.

It is unfortunate, given the length and complexities of the
Serious Crime Act 2007 Pt 2, that nothing explicit has been
stated about the issue of impossibility.279

7. Jurisdiction
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As noted in relation to conspiracy, the issue of jurisdiction has
become increasingly important and it is not surprising given the
framework of the Serious Crime Act within which the new
offences sit that the courts are given wide jurisdiction. If a
defendant “knows or believes that what he anticipates might take
place wholly or partly in England and Wales” he may be liable
under ss.44–46 no matter where in the world his relevant
conduct occurred.280

If the prosecution cannot prove that a defendant believed that the
offence being encouraged or assisted might be committed wholly
or partly in England, the defendant can still be convicted if
certain conditions are met under s.52(2) or Sch.4. First, para.1
provides jurisdiction if the defendant’s conduct occurred wholly
or partly in England; the defendant knew or believed that the
offence might occur wholly or partly outside England; and that
offence would be triable under the law of England if committed
in that place (such as murder by a British citizen anywhere in the
world281). If the above paragraph is inapplicable then under



para.2 a defendant can still be tried in this country if his conduct
occurred wholly or partly in this country; he knew or believed
that the offence might occur wholly or partly in a place outside
England; and the offence would also be an offence under the law
in force in that place. Finally, under para.3, a defendant can be
tried here if his conduct occurred wholly outside England; he
knew or believed that the offence might occur wholly or partly
outside England; and the defendant could be tried here (as the
perpetrator) if he committed the offence in that place. In other
words, liability may arise where both the defendant and P are
outside England but the courts in England would have had
jurisdiction if the defendant had committed the offence
himself.282 In cases where proceedings are sought under Sch.4
the consent of the Attorney-General is needed.283

8. Punishment
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Section 58 provides the penalties that apply to the three new
offences. Where the offence encouraged or assisted is murder,
s.58(2) states that the maximum penalty is imprisonment for life.
Section 58(3) provides that, other than for murder, the maximum
penalty available for an offence under s.44 or s.45 is the same as
the maximum available on conviction for the full offence. This
rule also applies to s.46 but is restricted to where the defendant
is found guilty in relation to one offence only:

“For example D lends P a van, false number plates and a gun. The
prosecution argue that he believed that either burglary or murder
would be committed. The jury find D guilty in relation to burglary but
not guilty in relation to murder. The maximum sentence available for
the conviction under section 46 will be the maximum sentence
available for the offence of burglary (14 years).”284

The situation where a defendant is convicted of more than one
offence under s.46 is provided for under s.58(5) and (7). Where
one of the offences is murder, the maximum available penalty is
imprisonment for life. Where none of the full offences is murder,
but one or more of them is punishable by imprisonment, the
maximum sentence is limited to the offence that carries the



highest penalty. If none of the offences is punishable by
imprisonment the maximum penalty is a fine.285

9. Conclusion
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The offences contained within the Serious Crime Act 2007 Pt 2
were created to remedy defects in the old common law of
incitement despite the fact that the case for abolition was far
from overwhelming and to remove the gap caused by the lack of
a crime of facilitation—and doubts still exist as to whether this
was a real lacuna. Even if a lacuna existed, reform could have
been much more straightforward. Instead, the legislation is
“overdetailed, convoluted and unreadable”286 amply
demonstrated by the differing interpretations of s.46 in Sadique.
While the Ministry of Justice is relatively sanguine about the
operation of Pt 2 of the Act in its post-legislative scrutiny, the
Justice Committee is much more concerned by the ‘trenchant’
criticism the provisions have received. It recommends a further
full review in 2016,287 but also states:

“If, in the meantime, the number of appeals on Part 2 increases, we
expect the Ministry to consider bringing forward legislative proposals
for revising, or even replacing, Part 2 to meet the purpose of the
legislation in a less tortuous fashion.”288

A better course of action would be to initiate reform now.289

V. Double Inchoate Liability
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Double inchoate liability arises when the defendant is convicted
of committing an inchoate offence that relates to another
inchoate offence. Under the old common law of incitement, for
example, it was an offence to incite someone to incite a crime.290

In view of the issues considered at the beginning of this chapter,
any such liability should be viewed with considerable caution. It
is far from clear that there is a need for criminal liability in
circumstances where the defendant’s actions are so far removed



from a substantive offence. However, the trend in recent years
has been to expand the reach of the criminal law to cover such
cases. As the law stands, the following double inchoate crimes
may be prosecuted:

·  It is an offence to intentionally encourage or assist an act of
encouragement or assistance in relation to an offence.291

·  It is an offence to intentionally encourage or assist a
conspiracy.292

·  It is an offence to intentionally encourage or assist an
attempt.293

In none of the above three situations is it an offence to encourage
or assist the commission of an inchoate offence if the defendant
merely believes that his acts will encourage or assist the
commission of an offence294:

·  It is an offence to attempt to encourage or assist the
commission of an offence.295

·  further, as already seen, it is possible to attempt any indictable
offence (other than those excluded by the Criminal Attempts
Act 1981 s.1(4)) even if that offence is one that only
punishes acts of preparation.296

The Law Commission had favoured making it an offence to
attempt to conspire297 in the interests of consistency in this area
of law, but the strength of opposition to the proposal resulted in
it being abandoned.298 The argument that the “ultimate harm
would be too remote and that [it] would therefore result in an
unjustified expansion of the law”299 is persuasive and it is to be
hoped that this will act as a brake upon further development of
double inchoate liability.

VI. Endangerment Offences

R.A. DUFF, “INTENTIONS LEGAL AND
PHILOSOPHICAL” (1989) 9 O.J.L.S.
76, 86:
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“What harms should the criminal law aim to prevent? Death, bodily
injury and the loss of property may seem to be three obvious ‘primary
harms’ (each primary harm will generate a range of ‘secondary harms’,
which take their character as harms from their relation to a primary
harm; if death is a primary harm, then being subjected to the threat, risk
or fear of death is a secondary and derivative harm);

Though these harms are initially identified without reference to human
actions as their causes, the criminal law, as a set of sanction-backed
prohibitions, can help to prevent them by prohibiting and thus
preventing actions which cause them. It can do this in various ways: by
directly prohibiting actions which cause such harms (‘killing’,
‘wounding and causing grievous bodily harm’, ‘damaging or
destroying property’ or ‘depriving another of his property’); by
prohibiting actions which are likely to cause such harms, under
descriptions which refer directly to those harms (‘attempting to kill’;
‘reckless driving’, defined in terms of the creation of an ‘obvious and
serious risk of causing physical injury’; or ‘causing danger to the lieges
by culpable recklessness’); by prohibiting conduct which is likely to
cause such harms, but under descriptions which make no direct
reference to those harms (‘driving with excess alcohol in the blood,’ or
offences under s.19 and s.20 of the Firearms Act 1968).”

5–155

The term “endangerment offences” is used here to describe those
offences that are complete in themselves and not dependent upon
proof that any further offence was intended.300 Some of these
offences have the same rationale as inchoate offences; they are
conceived of as being steps to the commission of further
offences. For example, people who carry offensive weapons in
public places could well use those weapons. As Bazelon J
reasoned in Benton v United States,301 such possession gives
“rise to sinister implications”. More commonly, however,
conduct is criminalised simply because of its potential to cause
harm. For example, dangerous driving is conduct that is likely to
cause harm and is criminalised, again, for reasons similar to the
criminalisation of inchoate offences, namely, in the hope of
preventing the materialisation of the harm. The seriousness of
endangerment offences is loosely linked to the likelihood (and
potential gravity) of the harm materialising. For example,



dangerous driving is more likely to cause harm than careless
driving and accordingly carries a heavier penalty.

English law abounds with a wide variety of such offences and
the number of them continues to increase. There are many
offences of possessing prohibited articles, such as possessing
explosives,302 firearms,303 or counterfeiting tools.304 The object of
the legislation prohibiting such possession is “frequently to
prevent the articles being used for criminal purposes”.305 The
Road Traffic Act 1988 penalises various forms of bad driving:
for example, dangerous driving, careless driving and driving
when under the influence of drink or drugs.306 The Criminal
Attempts Act 1981 s.9, creates the offence of interfering with
vehicles; such conduct again has “sinister implications” as being
indicative that theft or a similar offence is likely to be
committed. Under the Criminal Damage Act 1971 it is an
offence to cause criminal damage “intending … or being
reckless as to whether the life of another would be thereby
endangered”.307 The Sexual Offences Act 2003 creates an
offence of meeting following grooming to try to deal with the
dangers posed by adults using internet chat-rooms to seduce
children.308 Finally, by way of example, new terrorism offences
have also been created: the Terrorism Act 2000 s.58(1)(b)
creates an offence of possessing information likely to be useful
to a person committing or preparing an act of terrorism.309

With endangerment offences, particularly the driving offences,
research suggests that in practice a prosecution is usually only
brought when the danger has materialised: for example, when
there has been a car crash and someone is injured.310 In cases
where a death has resulted, English law has several aggravated
endangerment offences such as causing death by dangerous
driving.311 In other cases where the harm has materialised the
defendant is simply convicted of the endangerment offence but
is given an increased punishment to reflect the causing of the
harm. For example, under the Dangerous Dogs Act 1991 s.3(1) a
person is liable for a basic endangerment offence if his dog is
dangerously out of control in a public place; this offence is
punishable with a maximum of six months’ imprisonment. If that
dog injures any person, an aggravated offence is committed
which is punishable by a maximum of two years’ imprisonment



on conviction on indictment. This has been the usual way of
dealing with cases where a death has resulted at work as a result
of a breach of the endangerment offences contained in the Health
and Safety at Work etc. Act 1974 ss.2–4. Greater punishment is
imposed to reflect that death or other serious injury has
occurred.312
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In evaluating these endangerment offences, it is important to
remember that, unlike the inchoate offences, they are all
complete crimes in themselves and each carries its own penalty.
Indeed, if they are indictable offences, there may be liability for
attempting to commit them,313 or for conspiracy or for
encouraging or assisting someone to commit them. Can one ever
justify liability for an inchoate offence when the offence-in-chief
is itself only an endangerment offence?

With these offences there is a harm, albeit a second-order harm.
For example, the harm involved in unauthorised possession of a
firearm or other offensive weapons is the violation of society’s
interests in security and freedom from alarm. Firearms are
inherently dangerous and their widespread, unlicensed
possession could lead to an increase in their usage. Whether
conduct that has the potential for causing harm is criminalised
depends on balancing the seriousness of the possible harm and
the likelihood of its occurrence against the social value of the
conduct. So, possession of firearms is prohibited while
possession of other dangerous weapons with greater social value,
such as kitchen knives, is not criminalised.314

Following this reasoning, it is possible to justify the existence of
these offences on the basis of there being a secondary harm.315

However, it is disturbing that many of these offences are ones of
strict liability. For example, in Hussain,316 the defendant was
convicted of possessing a firearm which he believed was his
son’s toy. With attempts, the second-order harm has to be
backed up by “first degree blameworthiness” in the form of
intention. With endangerment offences, such as possession of a
firearm, the second-order harm need be accompanied by no
blameworthiness at all. This hardly seems justifiable. In such
cases, there ought to be a “due-diligence defence” to enable



defendants such as Hussain to escape liability.

In the US, many states have general offences of “reckless
endangerment”. The Model Penal Code s.211.2 provides the
following definition of such an offence:

“A person commits a misdemeanour if he recklessly engages in
conduct which places or may place another person in danger of death
or serious bodily injury. Recklessness and danger shall be presumed
where a person knowingly points a firearm at or in the direction of
another, whether or not the actor believed the firearm to be loaded.”317

English law has no such general counterpart, preferring to focus
instead on specific areas of risk-creation as instanced above. Is
this English ad hoc approach justifiable?

C. M.V . CLARKSON, “GENERAL
ENDANGERMENT OFFENCES: THE
WAY FORWARD?” (2005) 32(2)
UNIVERSITY OF WESTERN AUSTRALIA
LAW REVIEW 131, 135–137, 141–143:

5–157

“CASE FOR A GENERAL ENDANGERMENT OFFENCE

There is no parti cular reason why certain dangerous acti viti es have
been criminalised but others have not. For example, in English law
why is reckless endangerment318 a criminal offence (carrying a
maximum penalty of life imprisonment) when the defendant is
damaging another person’s property but no offence when he or she is
engaging in some other acti vity?

One of the main reasons for having a general endangerment offence is
to ensure that there are no gaps, which might exist if there were only
specific endangerment offences … While specific endangerment
offences can be tailored to certain dangerous acti viti es such as driving
motor vehicles or running factories, there are a host of other everyday
acti viti es where we depend on others to perform their acti ons safely
(e.g., electricians and builders working in our houses, or child carers



looking aft er our children, or doctors caring for our health). It is
almost impossible to cater in advance, through specific offences, for all
such persons who might act in a manner dangerous to our lives or
safety. Only a general offence is capable of covering all such cases.

CASE AGAINST A GENERAL ENDANGERMENT OFFENCE

When the general endangerment offence was introduced in Western
Australia … many specific offences [were retained] … The result is too
many overlapping offences. This is undesirable. One of the main functi
ons of the criminal law is to communicate clearly with citi zens exactly
what conduct is prohibited and the consequences of a violati on of that
law. If any individual acti on can give rise to a myriad of offences, that
communicati on will necessarily be obscured. A further and very
significant objecti on to having too many overlapping offences is that
this confers too much discretion on the prosecution as to which
charge(s) to bring … [T]the result is that defendants may feel pressured
into pleading guilty to lesser offences rather than face the more serious
charges …

[Another] … objection to the introduction of a general endangerment
offence is that it could lead to over-criminalisation and offend the
minimalism principle (i.e., the last resort principle) … A potential
problem with a general endangerment offence is that it can be so broad
as to sweep conduct within its ambit that would not warrant
criminalisation under these strict criteria. Controversial examples that
have been cited include the following: the solo yachtsman sailing
around the world, or the mountain climber who causes someone to
undertake a dangerous rescue, or firemen going on strike. Given the
much publicised dangers of passive smoking it could well be argued
that smoking in public threatens the life, health and safety of those
around the smoker. Such conduct could presumably be swept within
the ambit of a general endangerment offence …

Decisions to make it an offence to be drunk in the street or to smoke in
the presence of others or to engage in sexual activity while HIV
positive (bearing in mind that in Australia the general endangerment
offences are relatively serious offences) require careful debate before
being swept within the ambit of a broad new offence. The existence of
a general endangerment offence means that full discussion of whether
such conduct should be criminalised is avoided. One of the
fundamental principles underpinning the criminal law is that of fair



warning. People should know in advance what conduct is
impermissible. In all these above scenarios this principle is violated.”
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Chapter 6

Participation in
Crime

I. Introduction
6—001

So far in our analysis of the criminal law, we have assumed that
only one defendant is involved, and we have considered that
person’s liability for acting alone. This may well be the case but
it is also likely that at some stage either in the planning or
commission of the crime other persons have become involved.1

They may have supplied tools, information, advice, kept a look-
out or even instigated the crime. In many cases, however, the
crime may have been unplanned and spontaneous, brought about
on the spur of the moment when a suggestion from one member
of a group is taken up by others and acted upon. Where crime is
a group activity it is arguable that a distinct set of problems arise
in relation to using punishment to deter criminal activity.

PAUL H. ROBINSON AND JOHN M.
DARLEY, “DOES CRIMINAL LAW
DETER? A BEHAVIOURAL SCIENCE
INVESTIGATION” (2004) 24 O.J.L.S.
173–205, PP.180–181:

6—002

“[B]oth the ability and the moti vati on to make the calculati ons
required for deterrence can be influenced by a variety of contextual
effects, … Perhaps the most important of these stems from the fact that



crimes are oft en committ ed by groups. When offenders commit
crimes in street gangs, for instance, several effects can temporarily
reduce the possible impact of a threatened future prison term on current
law-breaking acti viti es: an ‘arousal effect’ leads to sprees and reduced
sensiti vity to risk, and an increase in the immediate rewards can arise
from an increase in esteem in which the group holds the member who
boldly breaks the law.

Of exacerbating effect is the fact of differential association …
Interviews with criminals consistently show that the individual feels
‘led to’ the commission of the crime by the confidence that other gang
members give them that ‘they will not get caught’ … Behavioural
scientists will recognize this as an instance of the well-known ‘risky
shift’ phenomenon, in which a group that comes to a collective
decision after discussion comes to a decision that is often more risky
than the average of the decisions that individuals held prior to the
discussion. This means that the group tends to badly underestimate the
risk of being caught.

Yet another process likely to lead groups toward crime commission is
the phenomenon called ‘deindividuation’ in which the individual is
‘lost in a crowd’; he perceives a loss of accountability for his
individual actions when those actions are taken in a crowd or mob and
thus engages in many more anti-social acts. The effect is illustrated
most dramatically by gangs of teenagers or soccer crowds who sweep
through neighbourhoods, breaking windows, assaulting those unlucky
enough to be in their paths, but is at work in most groups of potential
offenders.

Available data suggests that a significant proportion of offences are
committed by offenders in groups. Except in cases of murders and
rapes without theft, which are crimes in which offenders usually know
their victim, ‘the majority of offenders commit their offences with
accomplices’. To sum up, … individual pathologies are likely to be
extended and amplified by the fact that the decision to commit a crime
is often a group rather than an individual decision, and the group
processes shift its members toward taking more risky actions, and
deindividuates them, facilitating the commission of destructive
behaviours. It is difficult to fit this to the image of a person who is
affected by complex rational deterrence considerations.”2

6—003



In addition to questions of deterrence there is also the issue of
desert requiring separate consideration in relation to group
criminality. If several group members encouraged the offence,
but only one individual actually carried out the actus reus, the
need arises to find some way of measuring the blameworthiness
of the other group members and the degree to which the end
result can be attributed to them. How does the law respond to
such group criminality? The approach taken by the English law
of complicity is to make those individuals who help in the
commission of offences liable for the full crime. Such secondary
parties3 are “liable to be tried, indicted and punished”4 as if they
had committed the crime themselves. This means, for example,
that a defendant who assisted another to rape a woman (say, by
blocking any entrance to the room) is guilty of rape, even though
he never touched the woman. Unlike the inchoate offences, there
is no crime of “aiding and abetting rape” or any other offence.
References to “aiding and abetting rape” or other offences are
simply a short-hand way of describing how the defendant came
to be liable for the offence. Another consequence of this
approach is that an accessory can plead common law defences
such as duress or self-defence. Also, it means accessories are
sentenced as if they were principals in cases where fixed or
automatic sentences apply.5 Whether it is appropriate to regard
all of those involved in crimes as equally blameworthy is a
question which can only be considered once the law has been
examined. But what needs to be explored now is how the law is
able to come to a conclusion that such parties are guilty of the
same offence as the principal offender.

There are two stumbling-blocks to the imposition of full liability.
The first is that it may be difficult to say that the secondary
offender’s conduct caused the crime, particularly where she was
not even present at the scene. The second is that the secondary
party may lack the mens rea of the offence. Thus, whatever links
the defendant with the crime, it cannot be the same actus reus
and mens rea as that required for the principal offender. The
question then becomes one of ascertaining what the different
requirements are.

Present English law on participation is committed to the
principle of derivative liability. The liability of the secondary



party derives from, and is dependent on, the commission of an
offence by the principal offender. Unlike the law of attempt
where the focus is forward-looking on the defendant’s actions
and endeavours towards the commission of a crime, accessorial
liability is backwards-looking. A crime must have been
committed.6 The issue is one of determining which persons
participated sufficiently in that crime to be held liable for it.
How is one to determine whether there has been “sufficient
participation”?

K. J. M. SMITH, A MODERN
TREATISE ON THE LAW OF
COMPLICITY (1991), P.5:

6—004

“[I]t is tempti ng to view complicity as a shadow variety of principal
liability, following as far as possible, both its actus reus and mens rea
contours. As a starti ng-point, paradigmati c principal liability could be
taken as involving a voluntary actor, with appropriate fault, engaging
in harmful conduct or causing harm. An equivalence or parallel
liability theory of complicity would demand a variable level of
culpability as dictated by the principal offence’s fault requirements.
Such a shadowing process would, though, require the accessory’s
mental state to be an amalgam of purpose, percepti on, etc. in respect
of both his own and the principal’s acti ons. Paralleling the
requirements of principal liability becomes even more difficult in
respect of the principal’s actus reus. While there is some level of
plausibility in maintaining that an accessory must have a similar level
of mental culpability to the perpetrator, this is not possible in respect of
actus reus demands. Whether the principal offence is one based on the
actor’s conduct or the result of such conduct, the accessory’s
involvement (depending on the offence) cannot always be that sti
pulated by the offence’s definition.”

6—005

As the secondary party is fully liable for the offence committed,
logic dictates that there should be a high degree of mens rea as
well as a substantial contribution (actus reus) towards the



offence. However, because the accessory’s liability is based not
only on his own acts, but also on his involvement or
participation in the offence committed by another, the actus reus
and mens rea required for secondary liability have to be
assessed, not in isolation, but also in relation to the actus reus
and mens rea of the principal offender.

Hardly surprisingly, this task of specifying the appropriate level
of contribution and the required mental element for the
accessory has proved highly problematic. Ashworth accuses the
common law of:

“running wild—there are too many decisions on complicity, so that
courts (and/or counsel) tend to pick and choose among the many
precedents; and there is no settled set of principles, which means that
judicial development of the law does not always conduce to
coherence.”7

II. The Law

A. PRINCIPAL OFFENDERS
6—006

Despite the fact that all parties to a crime may, by virtue of the
Accessories and Abettors Act 1861 s.8, be tried, indicted and
punished in the same way,8 it is common9 to distinguish between
the principal offender and secondary parties.10 The principal
offender is usually described as the one who played a part in the
commission of the actus reus of the offence.11 It is the principal
offender who shoots and kills the victim in a crime of murder or
who snatches the bag in the crime of theft or robbery.12 Clearly,
there may be more than one principal offender: two or more
defendants may fatally stab a victim.

R. V JOGEE [2016] UKSC 8 (SUPREME
COURT):

6—007



LORD HUGHES AND LORD TOULSON …

”[1] In the language of the criminal law a person who assists or
encourages another to commit a crime is known as an accessory or
secondary party. The actual perpetrator is known as a principal, even if
his role may be subordinate to that of others. It is a fundamental
principle of the criminal law that the accessory is guilty of the same
offence as the principal. The reason is not difficult to see. He shares the
physical act because even if it was not his hand which struck the blow,
ransacked the house, smuggled the drugs or forged the cheque, he has
encouraged or assisted those physical acts. Similarly he shares the
culpability precisely because he encouraged or assisted the offence. No
one doubts that if the principal and the accessory are together engaged
on, for example, an armed robbery of a bank, the accessory who keeps
guard outside is as guilty of the robbery as the principal who enters
with a shotgun and extracts the money from the staff by threat of
violence. Nor does anyone doubt that the same principle can apply
where, as sometimes happens, the accessory is nowhere near the scene
of the crime. The accessory who funded the bank robbery or provided
the gun for the purpose is as guilty as those who are at the scene.
Sometimes it may be impossible for the prosecution to prove whether a
defendant was a principal or an accessory, but that does not matt er so
long as it can prove that he parti cipated in the crime either as one or as
the other. These basic principles are long established and
uncontroversial.”

There is one exception to the rule that the principal offender is
the one whose act is the most immediate cause of the actus reus.
Where a defendant acts through an intermediary who is an
“innocent agent” because, for example, she is below the age of
criminal responsibility, it will be the instigator who will be
regarded as the principal offender. The same result will apply if
the defendant acts through someone who has no mens rea, as in
the situation where the agent is instructed to put what is
described as a harmless substance into someone’s food, which
the defendant knows will kill.13

B. SECONDARY PARTIES

1. Distinct modes of participation?



6—008

The liability of secondary parties is governed by the Accessories
and Abettors Act 1861 s.8:

“whosoever shall aid, abet, counsel or procure the commission of any
indictable offence shall be liable to be tried, indicted and punished as a
principal offender.”

Prior to 1975:

“the received view was that the particular words used in s.8 [aid, abet,
counsel or procure] … had no special implications, and certainly were
not to be taken in their literal or natural meaning as coercing any
particular conclusion as to the type of conduct that amounts in law to
complicity.”14

In that year, however, the Court of Appeal stated that:

“We approach s.8 of the 1861 Act on the basis that the words should
be given their ordinary meaning, if possible. We approach the section
on the basis also that if four words are employed here ‘aid, abet,
counsel or procure’, the probability is that there is a difference
between each of those four words and the other three, because, if there
were no difference, then Parliament would be wasting time in using
four words where two or three would do.”15

6—009

It is, however, extremely difficult to give these archaic words
their “ordinary meaning”. At a simplistic level, “aid” means help
or assistance. While “abet” is generally regarded as largely
synonymous with “aid”, there have been suggestions that while
“aid” is a neutral term, “abet” suggests wrongdoing: “‘abet’
clearly imports mens rea, which ‘aid’ may not”.16 “Counsel”
suggests advice or encouragement while “procure” means
“produce by endeavour”.17 This terminology was, perhaps, apt
before 1967 when a distinction had been drawn between those
present at the crime (aiders and abetters) and those not present
(counsellors and procurers).18 However, this distinction is no
longer part of the law19 and in more recent years it has become



clear that, with the possible exception of “procure”, these words
are mere synonyms for assisting or helping or encouraging.20

That there is no critical distinction between these terms is
emphasised by the fact that it is possible for an indictment to be
framed in language which embraces all four terms21 or for the
defendant to be charged with committing the crime without any
reference to the terms in s.8.22 While the House of Lords in
Maxwell23 stressed that it was desirable that the true nature of the
case against the defendant should be made clear in the
indictment, it appears this recommendation has been almost
“universally ignored”.24 There is no legal obligation to make
such a specification and a failure to spell out the precise role of a
person in an enterprise is not a breach of the European
Convention on Human Rights art.6.25

To conclude, therefore, it is almost certain that no real
conceptual distinctions can be drawn between most of the terms.
Between them they embrace conduct which encourages or
influences the principal offender or helps her in the commission
of the crime. Accordingly, the following analysis of the law will
not focus on its antiquated terminology but will concentrate on
the different ways in which persons can be said to participate in
the commission of a crime. However, as there might still be
some justification for regarding procuring as distinct, this form
of complicity is discussed later in the chapter.

2. Causation
6—010

English law on participation in crime is theoretically
underpinned by the doctrine of derivative liability. As seen, this
means accessories are held responsible for the result (the crime)
that occurs. Unlike an inchoate model of liability, the focus is
not simply on their contribution. If they are being blamed for the
end result, it would follow logically that their actions should
have had a role in causing that result. This view has support. K.
J. M. Smith argues that a “broad causal account of complicity
offers the most internal coherence alongside the greatest
consistency with general principles of criminal responsibility
that touch and concern complicity”26 and that “it has always been



implied in the concept of complicity that an accessory’s
involvement (whether as an ‘assister’ or ‘encourager’) did make
some difference to the outcome”.27 In the 2010 decision of
Mendez,28 Toulson LJ was also of this view.

However, causation is difficult to establish here because of the
central principle that a causal chain is generally broken by
voluntary, willed human action. In participation cases this means
that the voluntary, willed actions of the principal offender would
normally be regarded as breaking the causal chain. As Kadish
says:

“Causation applies where results of a person’s actions happen in the
physical world. Complicity applies where results take the form of
another person’s voluntary action. Complicity emerges as a separate
ground of liability because causation doctrine cannot satisfactorily
deal with results that take the form of another’s voluntary action.”29

English law has largely accepted this view, rather than that
expressed by Toulson J.

R. V CALHAEM [1985] 1 Q.B. 808
(COURT OF APPEAL, CRIMINAL
DIVISION):

6—011

The defendant, Mrs Calhaem, was infatuated with her solicitor. She
was charged with the murder of a woman who was having an affair
with her solicitor. She had instructed one Zajac to commit the murder.
He pleaded guilty to the murder but said in evidence that up to the
point when he went berserk and killed the woman, he had come to a
decision not to go through with the plan. The defendant appealed
against her convicti on for murder on the basis that counselling
required a substantial causal connection between the acts of the
counsellor and the commission of the offence and that none existed on
the facts.

PARKER LJ:

“We must therefore approach the question raised on the basis that we



should give to the word ‘counsel’ its ordinary meaning, which is as
the judge said, ‘advise’, ‘solicit’, or something of that sort. There is
no implication in the word itself that there should be any causal
connection between the counselling and the offence. It is true that,
unlike the offence of incitement at common law, the actual offence
must have been committed and by the person counselled. To this
extent there must clearly be, first, contact between the parties, and
secondly, a connection between the counselling and the murder.
Equally, the act done must, we think, be done within the scope of the
authority or advice, and not, for example, accidentally when the
mind of the final murderer did not go with his actions. For example,
if the principal offender happened to be involved in a football riot in
the course of which he laid about him with a weapon of some sort
and killed someone, who, unknown to him, was the person whom he
had been counselled to kill, he would not, in our view, have been
acting within the scope of his authority; he would have been acting
entirely outside it, albeit what he had done was what he had been
counselled to do.

We see, however, no need to import anything further into the
meaning of the word.”

Appeal dismissed

6—012

Subsequently, the Court of Appeal has followed this decision, in
a case involving similar facts. In Luffman,30 the principal
offender, who had been paid to kill the deceased and been given
a sawn-off shotgun for that purpose by the secondary parties,
claimed that he never intended to go through with the plan but
met with the victim with the intention of robbing him, and shot
him when the robbery went wrong. The secondary parties argued
that there was no causal connection between their
encouragement and the murder and so they should not be liable.
The Court of Appeal, whilst resisting the invitation to provide
more guidance as to how strong a connection was needed for
aiding, abetting or counselling an offence,31 was content that
sufficient connection was proved in the present case and that the
principal offender had not acted outside the scope of his
authority, given that he did exactly what he had been contracted
to do. Some further guidance as to what constitutes a



“connecting link” is provided by Toulson LJ in Stringer32:

“[E]ncouragement by its nature involves some form of transmission by
words or conduct, whether directly or via an intermediary. An un-
posted letter of encouragement would not be encouragement unless P
chanced to discover it and read it. Similarly, it would be unreal to
regard P as acting with the … encouragement of D if the only
encouragement took the form of words spoken by D out of P’s
earshot.”33

As long as the encouragement has “the capacity to act on P’s
mind”34 it seems clear that liability is not restricted to situations
where there is a causal relationship between the accessory’s and
principal’s acts. This was underlined in Giannetto35 where the
court was of the view that liability would follow if a husband
merely said “Oh goody” to a plan already in existence to kill his
wife.36 In such a case, it cannot be asserted that the accessory’s
acts made any causal contribution to the end result.

In so far as assistance, rather than encouragement, is concerned,
far from a causal connection being required,37 it is possible that
one could aid a crime without the principal even being aware
that assistance is being provided.38 However, with regard to
“procuring”, it has been held that causation is necessary39

although consensus is not required. This, again, underlines the
need for procuring to be dealt with separately.

3. Assistance and encouragement
6—013

Whether conduct amounts to assistance or encouragement is a
question of fact.40 Although the following are not distinct legal
categories, it is useful, for purposes of exposition, to group the
types of assistance and encouragement that may be provided as
follows:

(i) Unplanned presence at the crime
Generally, being present41 when a crime is committed does not,
of course, implicate one in the crime. But, what if a fight starts in
a pub and those present start to “egg on” the participants? The



following is the leading decision on this point.

R. V CLARKSON (1971) 55 CR. APP. R.
445 (COURTS-MARTIAL APPEAL
COURT):

6—014

The defendant was convicted of aiding and abetting the rape of a
woman in an army barracks. He and another defendant, Carroll,
appealed.

MEGAW LJ:

“[T]he presence of those two appellants in the room where the
offence was taking place was not accidental in any sense and it was
not by chance, unconnected with the crime, that they were there. Let
it be accepted that they entered the room when the crime was
committed because of what they had heard, which indicated that a
woman was being raped, and they remained there.

Coney (1882) 8 Q.B.D. 534 decides that non-accidental presence at
the scene of the crime is not conclusive of aiding and abetting …

What has to be proved is stated by Hawkins J in a well-known
passage in his judgment in Coney at 557 of the report. What he said
was this:

‘… In my opinion, to constitute an aider and abettor some active
steps must be taken by word, or action, with the intent to instigate
the principal, or principals. Encouragement does not of necessity
amount to aiding and abetting, it may be intentional or
unintentional, a man may unwittingly encourage another in fact by
his presence, by misinterpreted words, or gestures, or by his
silence, or non-interference, or he may encourage intentionally by
expressions, gestures, or actions intended to signify approval. In
the latter case he aids and abets, in the former he does not. It is no
criminal offence to stand by, a mere passive spectator of a crime,
even of a murder. Non-interference to prevent a crime is not itself
a crime. But the fact that a person was voluntarily and purposely
present witnessing the commission of a crime, and offered no
opposition to it, though he might reasonably be expected to



prevent and had the power so to do, or at least to express his
dissent, might, under some circumstances, afford cogent evidence
upon which a jury would be justified in finding that he wilfully
encouraged and so aided and abetted. But it would be purely a
question for the jury whether he did so or not.’

It is not enough, then, that the presence of the accused person has, in
fact, given encouragement. It must be proved that he intended to
give encouragement; that he wilfully encouraged. In a case such as
the present, more than in many other cases where aiding and abetting
is alleged, it was essential that that element should be stressed; for
there was here at least the possibility that a drunken man with his
self-discipline loosened by drink, being aware that a woman was
being raped, might be attracted to the scene and might stay on the
scene in the capacity of what is known as a voyeur; and, while his
presence and the presence of others might in fact encourage the
rapers or discourage the victim, he himself, enjoying the scene or at
least standing by assenting, might not intend that his presence should
offer encouragement to rapers and would-be rapers or
discouragement to the victim; he might not realise that he was giving
encouragement; so that, while encouragement there might be, it
would not be a case in which, to use the words of Hawkins J., the
accused person ‘wilfully encouraged’.

A further point is emphasized in passages in the judgment of the
Court of Criminal Appeal in Allan [1965] 1 Q.B. 130, at 135 and
138. That was a case concerned with participation in an affray. On
135 the court said this:

‘In effect, it amounts to this: that the judge thereby directed the
jury that they were in duty bound to convict an accused who was
proved to have been present and witnessing an affray, if it was
also proved that he nursed an intention to join in if help was
needed by the side he favoured and this notwithstanding that he
did nothing by words or deeds to evince his intention and
outwardly played the role of a purely passive spectator. It was said
that, if that direction is right, where A and B behave themselves to
all outward appearances in an exactly similar manner, but it be
proved that A had the intention to participate if needs be, whereas
B had no such intention, then A must be convicted of being a
principal in the second degree to the affray, whereas B should be
acquitted. To do that, it is objected, would be to convict A on his



thoughts, even though they found no reflection in his action’ …

From that it follows that mere intention is not in itself enough. There
must be an intention to encourage; and there must also be
encouragement in fact in cases such as the present case.”

Appeal allowed42

6—015

In Tait,43 the Court of Appeal confirmed that both an intention to
encourage and encouragement in fact must be established.
Fletcher, however, has questioned the necessity for such a
psychological effect on the principal:

“After all, whether the aid is actually rendered is fortuitous; the actor
is equally culpable and his dangerousness is equally great if the
perpetrator never receives the aid.”44

Such an argument provides a justification for the inchoate
offences of encouraging or assisting crime under the Serious
Crime Act 2007, leaving the law on complicity to punish those
who in fact encourage a completed offence. While causal
explanations of complicity have been generally rejected by
English law (except in relation to procuring), it would seem that
in these cases of unplanned presence at the scene of the crime,
the law’s insistence upon actual encouragement does manifest
vestiges of a causal theory of complicity. This can best be
explained by looking at the problem from another perspective.
If, in these cases, liability were imposed in the absence of actual
encouragement, this would be tantamount to punishing persons
for an omission to act in situations where there was no pre-
existing duty to act.45

(ii) Failure to exercise control
6—016

Exceptionally, presence without intended and actual
encouragement may give rise to liability if the defendant has a
right to control the actions of the principal offender. If, for
instance, the owner of a vehicle sits in the passenger seat and



does nothing whilst the principal offender behind the wheel
drives dangerously, his omission may inculpate him.46 Perhaps
because visions of owners grabbing the steering wheel from the
dangerous driver (and exacerbating the situation) arose before
the judges’ eyes, the rule of control being the legal equivalent of
actual encouragement is now regarded as evidence only that the
owner may have encouraged the commission of the crime.47 If a
prosecution for dangerous driving is to be based on the
car owner’s omission to intervene upon the principal offender’s
commission of the offence, it must be shown that the owner had
the opportunity to do so.48 In Alford Transport Ltd,49 it  was held
that actual presence at the scene of the crime was not necessary.
Where a transport manager or the managing director of a
company who had a right to control the actions of its employees
deliberately refrained from exercising control, it could be
inferred that there was positive encouragement. The mens rea of
this species of complicity will be considered later.

(iii) Counselling
6—017

Counselling normally (although not invariably) refers to help
given before the commission of the crime. It may take a wide
variety of forms but includes advice, encouragement or the
supply of information or equipment. The mens rea of counselling
is discussed below.

(iv) Joint enterprise
6—018

Where two or more people embark on a joint unlawful
enterprise, for example a burglary or an attack on someone, the
law has long adopted the view that all the parties should be liable
for the direct and agreed consequences of that joint enterprise.
Where the co-defendants merely commit the planned offence—
the type of joint enterprise that Lord Hoffmann has described as
a “plain vanilla” version of joint enterprise50—the finding of
guilt for each co-defendant involved in the plan is
straightforward. However, problems arise in cases other than the
“plain vanilla” variety (cases which could perhaps be termed the



“tutti frutti” variety), where the principal offender goes beyond
what was agreed and commits a second offence, often referred to
as the “collateral” offence.51 Following a line of authorities
culminating in the decisions of the Privy Council in Chan-Wing
Siu52 and the House of Lords in Powell; English,53 such cases
resulted in liability for the secondary offender under what
became known as the doctrine of “parasitic accessorial liability”.

R. V JOGEE [2016] UKSC 8 (SUPREME
COURT):

6—019

”[2] In the last 20 years a new term has entered the lexicon of criminal
lawyers: parasitic accessory liability. The expression was coined by
Professor Sir John Smith …54 He used the expression to describe a
doctrine which had been laid down by the Privy Council in Chan
Wing-Siu v The Queen [1985] A.C. 168 and developed in later cases,
including most importantly the decision of the House of Lords in R. v
Powell and R v English [1999] 1 A.C. 1. In Chan Wing-Siu it was held
that if two people set out to commit an offence (crime A), and in the
course of that joint enterprise one of them (D1) commits another
offence (crime B), the second person (D2) is guilty as an accessory to
crime B if he had foreseen the possibility that D1 might act as he did.
D2’s foresight of that possibility plus his continuation in the enterprise
to commit crime A were held sufficient in law to bring crime B within
the scope of the conduct for which he is criminally liable, whether or
not he intended it.”

An example of the parasitic accessorial liability rule operating in
practice can be found in Slack.55 Here, the defendant handed a
knife to the principal offender during a burglary so that he could
threaten the occupier if she started screaming. While the
defendant was out of the room, the principal offender stabbed
and killed the occupier. The question of when the accessory will
be guilty of the collateral offence of murder in such a case has
plagued the English courts for thirty years. This issue was
recently addressed by the Supreme Court in the case of Jogee,
which is now the leading case on joint enterprise liability. Jogee
abolishes any doctrine of parasitic accessorial liability applying



in cases of joint unlawful enterprise.

R. V JOGEE [2016] UKSC 8 (SUPREME
COURT):

6—020

[The facts appear below at para.6-029.]

LORD HUGHES and LORD TOULSON:

”[7] Although the distinction is not always made in the authorities,
accessory liability requires proof of a conduct element accompanied
by the necessary mental element. Each element can be stated in
terms which sound beguilingly simple, but may not always be easy
to apply.

[8] The requisite conduct element is that D2 has encouraged or
assisted the commission of the offence by D1.

…

[11] With regard to the conduct element, the act of assistance or
encouragement may be infinitely varied. Two recurrent situations
need mention. Firstly, association between D2 and D1 may or may
not involve assistance or encouragement. Secondly, the same is true
of the presence of D2 at the scene when D1 perpetrates the crime.
Both association and presence are likely to be very relevant evidence
on the question whether assistance or encouragement was provided.
Numbers often matter. Most people are bolder when supported or
fortified by others than they are when alone. And something done by
a group is often a good deal more effective than the same thing done
by an individual alone. A great many crimes, especially of actual or
threatened violence, are, whether planned or spontaneous, in fact
encouraged or assisted by supporters present with the principal
lending force to what he does. Nevertheless, neither association nor
presence is necessarily proof of assistance or encouragement; it
depends on the facts: see R. v Coney (1882) 8 Q.B.D. 534 at 540,
558.

[12] Once encouragement or assistance is proved to have been given,
the prosecution does not have to go so far as to prove that it had a
positive effect on D1’s conduct or on the outcome: R. v Calhaem



[1985] Q.B. 808. In many cases that would be impossible to prove.
There might, for example, have been many supporters encouraging
D1 so that the encouragement of a single one of them could not be
shown to have made a difference. The encouragement might have
been given but ignored, yet the counselled offence committed.
Conversely, there may be cases where anything said or done by D2
has faded to the point of mere background, or has been spent of all
possible force by some overwhelming intervening occurrence by the
time the offence was committed. Ultimately it is a question of fact
and degree whether D2’s conduct was so distanced in time, place or
circumstances from the conduct of D1 that it would not be realistic
to regard D1’s offence as encouraged or assisted by it.

…

[78] … [S]econdary liability does not require the existence of an
agreement between D1 and D2. Where, however, it exists, such
agreement is by its nature a form of encouragement and in most
cases will also involve acts of assistance. The long established
principle that where parties agree to carry out a criminal venture,
each is liable for acts to which they have expressly or impliedly
given their assent is an example of the intention to assist which is
inherent in the making of the agreement. Similarly, where people
come together without agreement, often spontaneously, to commit
an offence together, the giving of intentional support by words or
deeds, including by supportive presence, is sufficient to attract
secondary liability on ordinary principles. We repeat that secondary
liability includes cases of agreement between principal and
secondary party, but it is not limited to them.

…

Restatement of the principles

…

[89] In cases of alleged secondary participation there are likely to be
two issues. The first is whether the defendant was in fact a
participant, that is, whether he assisted or encouraged the
commission of the crime. Such participation may take many forms.
It may include providing support by contributing to the force of
numbers in a hostile confrontation.

[90] The second issue is likely to be whether the accessory intended



to encourage or assist D1 to commit the crime, acting with whatever
mental element the offence requires of D1 …”

6—021

This second issue, relating to mens rea in cases of joint
enterprise, is considered below.56 It suffices for now to highlight
that the actus reus element for this mode of participation is,
theoretically at least, no different from others: assistance or
encouragement of the offence committed by the principal
offender.

4. MENS REA OF ACCESSORIES
6—022

Accessorial liability involves a “two-fold structure”,57 and mens
rea must exist in relation to both of these structural elements:

(i)  mens rea relating to D’s own act of assisting or
encouraging the principal offender.

(ii) mens rea relating to the offence committed by the
principal offender.

It is the second of these requirements that has caused more
controversy. We will deal with each in turn.

(i) Mens rea relating to D’s own act of
assisting or encouraging the principal
offender

6—023

The accessory who is assisting or encouraging the crime must
have mens rea in relation to his own conduct. For example, in
Clarkson it was said there must be an “intention to encourage”.
It is implicit in the notion of counselling that one can only
encourage or influence another to do something if it is one’s
intention to encourage. This was confirmed in Bryce where
Potter LJ stated:

“[I]t is necessary to show firstly that the act which constitutes the



aiding, abetting [counselling] etc was done intentionally in the sense
of deliberately and not accidentally and secondly that the accused
knew it to be an act capable of assisting or encouraging the crime.”58

Thus, the mens rea requirement is doing much of the work in
inculpating the accessory to a crime:

“Since the act and cause requirements of accomplice liability are so
minimal, and since an accomplice [can be punished] the same as the
perpetrator of the substantive offence, the mens rea requirement
becomes more significant. Accomplice liability hinges upon the mens
rea element.”59

(ii) mens rea relating to the offence
committed by the principal offender

6—024

In addition to the secondary party having to form mens rea in
relation her own act of assistance or encouragement, she must
also have mens rea in relation to the offence committed by the
principal offender. However, an accessory need not form the
mens rea of the offence itself. What exactly is required has been
in doubt relating to cases of joint enterprise, but in relation to
other cases a fairly clear test has been applied, with NCB v
Gamble60 being the leading and much cited authority. According
to that case, it is simply necessary to prove that the accessory
knew that the offence was to be committed. The facts were that a
weigh-bridge operator, in the course of his job, issued a ticket to
a driver leaving the colliery premises, knowing that the lorry was
overloaded. The Coal Board (as the weigh-bridge operator’s
employer) was convicted of being an accessory to the offence of
using a lorry on the road with a load weighing more than that
permitted.61 It was held that the only mens rea required was
knowledge of the circumstances rendering the act criminal.
Devlin J concluded that:

“an indifference to the result of crime does not of itself negative
abetting. If one man deliberately sells to another a gun to be used for
murdering a third, he may be indifferent about whether the third man



lives or dies and interested only in the cash profit to be made out of the
sale, but he can still be an aider and abettor.”62

This approach has been criticised by Williams:

“It seems a strong thing to hold that a man who is simply pursuing his
ordinary and lawful vocation, and takes no special steps to assist
illegalities, becomes involved as a party to crime committed by the
customer merely because he realises that his customer will be enabled
by what he himself does to commit such a crime.”63

6—025

On the other hand, it is possible to defend the approach adopted
in Gamble. If the defendant knows that a crime is to be
committed, why should he be allowed to shelter behind a shield
that he was “just doing his job”? Legitimate business enterprise
should not be permitted to extend to the knowing provision of
tools for the commission of crime.

In Gamble, the offence which was being aided, abetted or
counselled was clear, and depended on the circumstances In
which the secondary party acted, rather than a particular harm
resulting. The test there does not help to determine what ought to
be required in a case of counselling in which the secondary party
provides assistance in advance of the commission of the crime,
perhaps by providing a weapon, but does not know the details of
the principal’s intended offence. To what extent must the
counsellor know the details of the principal’s intended offence?
Is it enough that he knows that some sort of offence of violence
is being planned or does he need to have a fair idea of when or
how or where? In Bainbridge,64 it was held that as long as the
defendant was aware of the type of offence to be committed, that
would be enough to incriminate him. The “type of offence”
formula was not without difficulties (establishing, for example,
whether one offence was of a similar type to another) and so the
issue was re-examined by the House of Lords in the following
case.

MAXWELL V DPP FOR NORTHERN



IRELAND (1979) 68 CR. APP. R. 128
(HOUSE OF LORDS):

6—026

LORD SCARMAN:

“I think Bainbridge … was correctly decided. But I agree with
counsel for the appellant that in the instant case the Court of
Criminal Appeal in Northern Ireland has gone further than the Court
of Criminal Appeal for England and Wales found it necessary to go
in Bainbridge. It is not possible in the present case to declare that it
is proved, beyond reasonable doubt, that the appellant knew a bomb
attack upon the Inn was intended by those whom he was assisting. It
is not established, therefore, that he knew the particular type of
crime intended. The Court, however, refused to limit criminal
responsibility by reference to knowledge by the accused of the type
or class of crime intended by those whom he assisted. Instead, the
Court has formulated a principle which avoids the uncertainties and
ambiguities of classification. The guilt of an accessory springs,
according to the Court’s formulation, ‘from the fact that he
contemplates the commission of one (or more) of a number of
crimes by the principal and he intentionally lends his assistance in
order that such a crime will be committed’: per Sir Robert Lowry CJ
‘The relevant crime’, the Lord Chief Justice continues:

‘must be within the contemplation of the accomplice and only
exceptionally would evidence be found to support the allegation
that the accomplice had given the principal a completely blank
cheque.’

The principle thus formulated has great merit. It directs attention to
the state of mind of the accused—not what he ought to have in
contemplation, but what he did have: it avoids definition and
classification, while ensuring that a man will not be convicted of
aiding and abetting any offence his principal may commit, but only
one which is within his contemplation. He may have in
contemplation only one offence, or several: and the several which he
contemplates he may see as alternatives. An accessory who leaves it
to his principal to choose is liable, provided always the choice is
made from the range of offences from which the accessory



contemplates the choice will be made. Although the court’s
formulation of the principle goes further than the earlier cases, it is a
sound development of the law and in no way inconsistent with them.
I accept it as good judge-made law in a field where there is no
statute to offer guidance.”

6—027

It should be noted, first, that Maxwell is the kind of case which
the Law Commission had in mind when drafting the new
offences of assisting and encouraging crime. A defendant such
as Maxwell would now be liable for one of the inchoate offences
under the Serious Crime Act 2007 although, unless and until the
Law Commission’s recommendations relating to secondary
liability are enacted, he could also remain liable for the
substantive offences as an accomplice.

Maxwell left one question unresolved. Does the accessory
continue to be liable for the crimes of the principal so long as
they continue to be on their “shopping list” of crimes? One could
imagine the well-worn and well-used jemmy being the source of
endless liability for the supplier of it. There is nothing in the law
as it presently stands, which prevents the accessory being
implicated every time the tool is used for one of the “shopping
list” crimes—although it does not appear to have been a problem
in practice.

The central question, however, is whether these rules apply in
the same way in cases of joint enterprise. With joint enterprise
cases, participation in the enterprise is deemed to be intentional
assistance. However, because the accessory is liable for the
crime committed by the principal (as opposed to being simply
liable for his own acts of encouragement, etc), the accessory also
needs mens rea in relation to that crime. For some time there was
a dispute over whether joint enterprise liability formed a separate
doctrine with its own special rules for establishing accessorial
liability, or whether taking part in a joint enterprise was just one
way in which it could be shown that D had aided, abetted or
counselled the principal’s offence. As a result of this dispute, it
was unclear as to whether the mens rea for accessories in cases
of joint enterprise was something distinct from other forms of
participation. It was argued in previous editions of this book that



the approach of treating all accessories as subject to the same
mens rea rules appeared to represent the rule, but recognised that
the matter was not completely beyond doubt. Virgo,65 Smith66

and Buxton67 all expressed the opinion that joint enterprise is not
distinct from other modes of accessorial liability. Simester and
Sullivan, on the other hand, thought that “joint enterprise is a
special case of secondary participation and not merely a sub-
species of assistance and encouragement”.68 The Law
Commission favoured Simester’s views, arguing that a
secondary party to a joint enterprise is different to an aider or
abettor because he need not have contributed to the commission
of the principal’s offence, but has condoned it by changing his
normative position in choosing to take part in the joint
enterprise.69 Given that joint enterprise is rejected by many as
being a separate doctrine of accessorial liability, the cases that
apply should be interchangeable as between different modes of
participation. A practical reason why the same rules should
apply is that it is impossible in practice, and pointless in
principle, to draw sharp distinctions between counsellors and
parties to joint unlawful enterprises. In an area of law renowned
for its complexity, there would be much to be gained from the
development of a single rule applicable to most cases of
complicity. This has been recognised by the Supreme Court in
its judgment in Jogee.

6—028

This area of law is, and has been, extremely complex, and the
way in which the mens rea requirement applies in cases of joint
enterprise murder has been particularly controversial. In essence,
until the recent Supreme Court decision in Jogee the position
was that a secondary party could be liable for murder where he
foresaw that the principal offender might kill with intent to do so
or with intent to cause grievous bodily harm, provided that the
principal’s lethal act was not “fundamentally different” to that
foreseen by the secondary party.70 As is explained elsewhere in
this book, for a principal offender to be liable for murder he
must intend to kill or cause grievous bodily harm; nothing short
of foresight of death or GBH as a virtual certainty will suffice.
The position of the law towards secondary parties has therefore
been extremely harsh. In Jogee, however, the Supreme Court



decided that the law took a “wrong turn” 30 years ago in the case
of Chan Wing-Siu,71 and that the law had subsequently been
wrongly applied. In that case, the three defendants appealed
against their convictions for murder and wounding with intent to
cause grievous bodily harm. They had each been armed with a
knife when they went to a flat used by a prostitute, where it was
alleged they planned to rob the prostitute’s husband. The
husband was stabbed to death and his wife was slashed across
the head. The trial judge directed the jury that an accused was
guilty on each count if he was proved to have had in his
contemplation that a knife might be used by one of his co-
adventurers with intent to inflict serious bodily injury. The
appeals against conviction were dismissed.

The Supreme Court in Jogee does not object to the fact that these
convictions were upheld. Rather, the essence of the wrong turn
was that in Chan Wing-Siu Sir Robin Cooke, giving the
judgment of the Privy Council, concluded that there was no
doubt that there existed a principle whereby a secondary party
was criminally liable for acts by the primary offender of a type
which the former foresaw but did not necessarily intend.72 This
principle was further applied and elucidated in subsequent cases,
the most important being Powell; English,73 all of which were
based on an error of law. It had thus allowed secondary parties to
be convicted of murder on the basis of recklessness rather than
intention.

The Supreme Court’s judgment in Jogee is extraordinary, not
only for the fact that it seeks to correct this wrong turn, but also
in the way in which the case came to be decided. Members of the
Supreme Court, having become increasingly frustrated by the
lack of clarity in the law of joint enterprise, identified the case,
along with an appeal from Jamaica which it heard at the same
time in its capacity as the Privy Council,74 as a vehicle through
which to inject some clarity into the law. This included the
opportunity for “interveners” to make representations as to the
state of the law,75 and allowed the court to engage in a detailed
examination of the case law on joint enterprise.

R. V JOGEE [2016] UKSC 8 (SUPREME
COURT):



6—029

H and J spent the evening taking drink and drugs and, as they became
more intoxicated, their behaviour became more and more aggressive.
They went to Miss Reid’s house where, according to Miss Reid, J
picked up a knife from a kitchen bock and waved it about, saying he
was going to “shank” V, with whom Miss Reid was having a
relationship. Miss Reid wanted them to leave and told them that V
would be back shortly. J and H replied that they were not scared of V
and would sort him out. After some coming and going, with V having
returned home, J and H came back, and had an angry exchange with V.
V went upstairs to put his jeans on while H took the knife from the
kitchen. V came down and tried to get H and J to leave. V was in the
hallway with H inside the front door, and J was out in the street striking
a car with a bottle and shouting encouragement to H to do something to
V. At some stage J came to the doorway, with the bottle raised, and
leaned forward past H towards V saying he wanted to smash it over
V’s head, but he was too far away. Miss Reid threatened to call the
police and H pointed the knife at her chest and grabbed her by the
throat. She backed away but saw H make a stabbing motion towards
V’s chest and H and J ran off. V died of stab wounds to the chest. Both
H and J were convicted of murder. J appealed.

LORD HUGHES AND LORD TOULSON:

”[3] The appellants Jogee and Ruddock were each convicted of murder
after directions to the jury in which the trial judges sought to apply the
principle deriving from Chan Wing-Siu. In these appeals the court has
been asked to review the doctrine of parasitic accessory liability and to
hold that the court took a wrong turn in Chan Wing-Siu and the cases
which have followed it. It is argued by the appellants that the doctrine
is based on a flawed reading of earlier authorities and questionable
policy arguments. The respondents dispute those propositions and
argue that even if the court were now persuaded that the courts took a
wrong turn, it should be a matter for legislatures to decide whether to
make any change, since the law as laid down in Chan Wing-Siu has
been in place in England and Wales and in other common law
jurisdictions including Jamaica for 30 years. The two appeals, Jogee in
the Supreme Court and Ruddock in the Judicial Committee of the Privy
Council, were heard together …

[9] Subject to the question whether a different rule applies to cases of



parasitic accessory liability, the mental element in assisting or
encouraging is an intention to assist or encourage the commission of
the crime and this requires knowledge of any existing facts necessary
for it to be criminal: National Coal Board v Gamble [1959] 1 Q.B. 11,
applied for example in Attorney-General v Able [1984] Q.B. 795,
Gillick v West Norfolk and Wisbech Area Health Authority [1986] A.C.
112 and Director of Public Prosecutions for Northern Ireland v
Maxwell [1978] 1 W.L.R. 1350 per Lord Lowry at 1374G-1375E,
approved in the House of Lords at 1356A; 1358F; 1359E; 1362H and
echoed also at 1361D.

[10] If the crime requires a particular intent, D2 must intend to assist or
encourage D1 to act with such intent. D2’s intention to assist D1 to
commit the offence, and to act with whatever mental element is
required of D1, will often be co-extensive on the facts with an intention
by D2 that that offence be committed. Where that is so, it will be seen
that many of the cases discuss D2’s mental element simply in terms of
intention to commit the offence. But there can be cases where D2 gives
intentional assistance or encouragement to D1 to commit an offence
and to act with the mental element required of him, but without D2
having a positive intent that the particular offence will be committed.
That may be so, for example, where at the time that encouragement is
given it remains uncertain what D1 might do; an arms supplier might
be such a case …

[14] With regard to the mental element, the intention to assist or
encourage will often be specific to a particular offence. But in other
cases it may not be. D2 may intentionally assist or encourage D1 to
commit one of a range of offences, such as an act of terrorism which
might take various forms. If so, D2 does not have to “know” (or intend)
in advance the specific form which the crime will take. It is enough
that the offence committed by D1 is within the range of possible
offences which D2 intentionally assisted or encouraged him to commit
(Maxwell) …

[17] Secondary liability does not require the existence of an agreement
between the principal and the secondary party to commit the offence. If
a person sees an offence being committed, or is aware that it is going to
be committed, and deliberately assists its commission, he will be guilty
as an accessory. But where two or more parties agree on an illegal
course of conduct (or where one party encourages another to do
something illegal), the question has often arisen as to the secondary



party’s liability where the principal has allegedly gone beyond the
scope of what was agreed or encouraged.

…

[46] In Chan Wing-Siu Sir Robin Cooke touched briefly on public
policy saying (at 177):

‘What public policy requires was rightly identified in the
submissions for the Crown. Where a man lends himself to a criminal
enterprise knowing that potentially murderous weapons are to be
carried, and in the event they in fact are used by his partner with an
intent sufficient for murder, he should not escape the consequences
by reliance on a nuance of prior assessment, only too likely to have
been optimistic.’

…

6—030

R. v Powell and R. v English [1999] 1 A.C. 1

[52] The House of Lords … held in answer to a question certified by
the Court of Appeal that (subject to a qualification in the case of
English) ‘it is sufficient to found a conviction for murder for a
secondary party to have realised that in the course of the joint
enterprise the primary party might kill with intent to do so or with
intent to cause grievous bodily harm’. The leading judgment was given
by Lord Hutton, with whom the other judges agreed. It was argued by
the appellants that this was inconsistent with the mens rea requirement
for murder laid down in R. v Moloney [1985] A.C. 905 and R. v
Hancock [1986] A.C. 455, but those cases were distinguished on the
basis that they applied only to the principal offender.

…

[55] Lord Hutton recognised that as a matter of logic there was force in
the argument that it was anomalous that foreseeability of death or
really serious harm was not sufficient mens rea for the principal to be
guilty of murder, but was sufficient in a secondary party. But he said
that there were weighty and important practical considerations related
to public policy which prevailed over considerations of strict logic. He
saw considerable force in the argument that a party who takes part in a
criminal enterprise (for example, a bank robbery), with foresight that a
deadly weapon may be used, should not escape liability for murder



because he, unlike the principal party, is not suddenly confronted by
the security officer so that he has to decide whether to use the gun or
knife or have the enterprise thwarted and face arrest.

[56] … Lord Steyn recognised …, that foresight and intention are not
synonymous, but he held that foresight is a ‘necessary and sufficient’
ground of the liability of accessories. He … recognised that there was
at first sight substance in the argument that it was anomalous that a
lesser form of culpability was required in the case of a secondary party
involved in a criminal enterprise, viz foresight of the possible
commission of the greater offence, than in the case of the primary
offender, who will be guilty of murder only if he intended to kill or
cause really serious injury. But he held …, that the answer to the
supposed anomaly was to be found in practical and policy
considerations:

’If the law required proof of the specific intention on the part of a
secondary party, the utility of the accessory principle would be
gravely undermined. It is just that a secondary party who foresees
that the primary offender might kill with the intent sufficient for
murder, and assists and encourages the primary offender in the
criminal enterprise on this basis, should be guilty of murder … The
criminal justice system exists to control crime. A prime function of
that system must be to deal justly but effectively with those who join
with others in criminal enterprises. Experience has shown that joint
criminal enterprises only too readily escalate into the commission of
greater offences. In order to deal with this important social problem
the accessory principle is needed and cannot be abolished or
relaxed.’

[57] Lord Mustill agreed with the decision, but with evident unease. He
said that throughout the modern history of the law on secondary
liability, in the type of case under consideration, the responsibility of
the secondary party, D2, had been founded on participation in a joint
enterprise of which the commission of the crime by the principal
offender, D1, formed a part. If D2 foresaw D1’s act, this would always,
as a matter of common sense, be relevant to the jury’s decision on
whether it formed part of a course of action to which D2 and D1
agreed, albeit often on the basis that the action would be taken if
particular circumstances should arise. In cases where D2 could not
rationally be treated as party to an express or tacit agreement to commit
the greater offence, but continued to participate, he would have



favoured some lesser form of culpability; but that could not be fitted in
to the existing concept of a joint venture. For his part he would not
have favoured the abandonment of a doctrine which had for years
worked adequately in practice and its replacement by something which
he conceived to be new. But since the other four members of the panel
saw the matter differently, and for the sake of clarity in the law, he was
willing to concur in their reasoning.

[58] English, who was aged 15, and another young man, W, took part
in attacking a police sergeant with wooden posts. In the course of the
attack W drew a knife and stabbed him to death. Both youths were
convicted of murder. It was a reasonable possibility on the evidence
that English did not know that W was carrying a knife. The judge
directed the jury that English would nevertheless be guilty of murder if
he foresaw a substantial risk that W might cause serious injury to the
sergeant with a wooden post. It was submitted on behalf of English,
and the House of Lords agreed, that ‘the use of a knife was
fundamentally different to the use of a wooden post’. The summing-up
was therefore defective and his conviction was quashed. Lord Hutton
added at 30:

‘… if the weapon used by the primary party is different to, but as
dangerous as, the weapon which the secondary party contemplated
he might use, the secondary party should not escape liability for
murder because of the difference in the weapon, for example, if he
foresaw that the primary party might use a gun to kill and the latter
used a knife to kill, or vice versa.’

[59] In later cases which proceeded on the assumption that the law was
as stated in Chan Wing-Siu, courts have endeavoured to clarify the test
of what is to be regarded as ‘fundamentally different’ for this purpose;
such cases include R. v Rahman [2008] UKHL 45; [2009] 1 A.C. 129
and R. v Mendez [2011] Q.B. 876. The need to address a concept of
‘fundamental departure’ assumed great importance because guilt was
based, under the Chan Wing-Siu and Powell and English rule, on
foresight of what D1 might do.

…

 

6—031

Analysis



[61] The court has had the benefit of a far deeper and more extensive
review of the topic of so-called “joint enterprise” liability than on past
occasions.

…

[65] The Privy Council judgment [in Chang Wing-Siu] … elided
foresight with authorisation, when it said that the principle ‘turns on
contemplation or, putting the same idea in other words, authorisation,
which may be express but is more usually implied’. But as Professor
Smith observed, contemplation and authorisation are not the same at
all.

[66] Nor can authorisation of crime B automatically be inferred from
continued participation in crime A with foresight of crime B. As Lord
Brown accurately pointed out in R. v Rahman …, the rule in Chan
Wing-Siu makes guilty those who foresee crime B but never intended it
or wanted it to happen. There can be no doubt that if D2 continues to
participate in crime A with foresight that D1 may commit crime B, that
is evidence, and sometimes powerful evidence, of an intent to assist D1
in crime B. But it is evidence of such intent (or, if one likes, of
‘authorisation’), not conclusive of it …

[68] In Powell and English Lord Hutton placed considerable reliance
on Wesley Smith, which had been cited in Chan Wing-Siu but was not
mentioned in the judgment. Lord Hutton said that he considered that in
Wesley Smith ‘the Court of Appeal recognised that the secondary party
will be guilty of unlawful killing committed by the primary party with
a knife if he contemplates that the primary party may use such a
weapon’ (19). But the unlawful killing to which the Court of Appeal
was referring was manslaughter, not murder, and it is very important to
understand its reasoning. The defendant in Wesley Smith was one of a
group of four men who became involved in a row in a public house. He
and one other went outside and threw bricks at the building. One of the
two who remained inside stabbed the barman with a knife which Smith
knew he carried. Smith was acquitted of murder but convicted of
manslaughter.

[69] The question in Wesley Smith was whether his conviction for
manslaughter was unsafe in the light of his acquittal of murder. The
starting point was that anyone who takes part in an unlawful and
violent attack on another person which results in death is guilty (at
least) of manslaughter. There might conceivably have been an



intervening act by another person of such a character as to break any
connection between the defendant’s conduct and the victim’s death (as,
for example, in Anderson and Morris); but the fact that it must have
been within Smith’s contemplation that the principal might act in the
way that he did was fatal to the argument that he was not guilty even of
manslaughter. (See [96] below).

[70] Although Lord Hutton quoted part of the judge’s summing-up in
Wesley Smith he ended his quotation with the first part of the passage
set out … above. (‘Anybody who is party to an attack which results in
an unlawful killing … is a party to the killing’.) He did not go on to
refer to the critical passage which followed, including the statement:

’Only he who intended that unlawful and grievous bodily harm
should be done is guilty of murder. He who intended only that the
victim should be unlawfully hit and hurt will be guilty of
manslaughter if death results.’

[71] Moreover, as we have explained [above], the Court of Appeal had
explicitly praised the summing-up as a correct statement of the law. Far
from supporting the Chan Wing-Siu principle, Wesley Smith was an
authority contrary to it …

[74] It was, of course, within the jurisdiction of the courts in Chan
Wing-Siu and Powell and English to change the common law in a way
which made it more severe, but to alter general principles which have
stood for a long time, especially in a way which has particular impact
on a subject as difficult and serious as homicide, requires caution; and
all the more so when the change involved widening the scope of
secondary liability by the introduction of new doctrine (since termed
parasitic accessory liability). In Chan Wing-Siu the Privy Council
addressed the policy argument for the principle which it laid down in
two sentences … The statement … ‘Where a man lends himself to a
criminal enterprise knowing that potentially murderous weapons are to
be carried, and in the event they in fact are used by his partner with an
intent sufficient for murder, he should not escape the consequences …’
may be thought to oversimplify the question of what is the enterprise to
which he has intentionally lent himself, but it also implies that he
would escape all criminal liability but for the Chan Wing-Siu principle.
On the facts postulated, if the law remained as set out in Wesley Smith
and Reid he would be guilty of homicide in the form of manslaughter,
which carries a potential sentence of life imprisonment. The dangers of



escalation of violence where people go out in possession of weapons to
commit crime are indisputable, but they were specifically referred to by
the court in Reid, when explaining why it was right that such conduct
should result in conviction for manslaughter if death resulted, albeit
that the initial intention may have been nothing more than causing
fright. There was no consideration in Chan Wing-Siu, or in Powell and
English, of the fundamental policy question whether and why it was
necessary and appropriate to reclassify such conduct as murder rather
than manslaughter. Such a discussion would have involved, among
other things, questions about fair labelling and fair discrimination in
sentencing.
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[75] In Powell and English Lord Hutton referred to the need to give
effective protection to the public against criminals operating in
gangs…, but the same comments apply. There does not appear to have
been any objective evidence that the law prior to Chan Wing-Siu failed
to provide the public with adequate protection. A further policy reason
suggested by Lord Hutton for setting a lower mens rea requirement for
the secondary party than for the principal was that the secondary party
has time to think before taking part in a criminal enterprise like a bank
robbery, whereas the principal may have to decide on the spur of the
moment whether to use his weapon. But the principal has had an earlier
choice whether to go armed or not. As for the secondary party, he may
have leisure to think before going out to rob a bank, but the same is not
true in many other cases (for example, of young people who become
suddenly embroiled in a fight in a bar and may make a quick decision
whether or not to help their friends).

[76] We respectfully differ from the view of the Australian High Court,
supported though it is by some distinguished academic opinion, that
there is any occasion for a separate form of secondary liability such as
was formulated in Chan Wing-Siu. As there formulated, and as argued
by the Crown in these cases, the suggested foundation is the
contribution made by D2 to crime B by continued participation in
crime A with foresight of the possibility of crime B. We prefer the
view expressed by the Court of Appeal in Mendez at [17], and by
textbook writers including Smith and Hogan’s Criminal Law, 14th edn
(2015), p.260 that there is no reason why ordinary principles of
secondary liability should not be of general application.



[77] The rule in Chan Wing-Siu is often described as ‘joint enterprise
liability’. However, the expression ‘joint enterprise’ is not a legal term
of art. As the Court of Appeal observed in R. v A [2011] Q.B. 841 at
[9], it is used in practice in a variety of situations to include both
principals and accessories. As applied to the rule in Chan Wing-Siu, it
unfortunately occasions some public misunderstanding. It is
understood (erroneously) by some to be a form of guilt by association
or of guilt by simple presence without more. It is important to
emphasise that guilt of crime by mere association has no proper part in
the common law.

[78] As we have explained, secondary liability does not require the
existence of an agreement between D1 and D2. Where, however, it
exists, such agreement is by its nature a form of encouragement and in
most cases will also involve acts of assistance. The long established
principle that where parties agree to carry out a criminal venture, each
is liable for acts to which they have expressly or impliedly given their
assent is an example of the intention to assist which is inherent in the
making of the agreement. Similarly, where people come together
without agreement, often spontaneously, to commit an offence
together, the giving of intentional support by words or deeds, including
by supportive presence, is sufficient to attract secondary liability on
ordinary principles. We repeat that secondary liability includes cases of
agreement between principal and secondary party, but it is not limited
to them.

[79] It will be apparent from what we have said that we do not consider
that the Chan Wing-Siu principle can be supported, except on the basis
that it has been decided and followed at the highest level. In plain
terms, our analysis leads us to the conclusion that the introduction of
the principle was based on an incomplete, and in some respects
erroneous, reading of the previous case law, coupled with generalised
and questionable policy arguments. We recognise the significance of
reversing a statement of principle which has been made and followed
by the Privy Council and the House of Lords on a number of occasions.
We consider that it is right to do so for several reasons.

[80] Firstly, we have had the benefit of a much fuller analysis than on
previous occasions when the topic has been considered …

[81] Secondly, it cannot be said that the law is now well established
and working satisfactorily. It remains highly controversial and a



continuing source of difficulty for trial judges. It has also led to large
numbers of appeals.

[82] Thirdly, secondary liability is an important part of the common
law, and if a wrong turn has been taken, it should be corrected.

[83] Fourthly, in the common law foresight of what might happen is
ordinarily no more than evidence from which a jury can infer the
presence of a requisite intention. It may be strong evidence, but its
adoption as a test for the mental element for murder in the case of a
secondary party is a serious and anomalous departure from the basic
rule, which results in over-extension of the law of murder and
reduction of the law of manslaughter. Murder already has a relatively
low mens rea threshold, because it includes an intention to cause
serious injury, without intent to kill or to cause risk to life. The Chan
Wing-Siu principle extends liability for murder to a secondary party on
the basis of a still lesser degree of culpability, namely foresight only of
the possibility that the principal may commit murder but without there
being any need for intention to assist him to do so. It savours, as
Professor Smith suggested, of constructive crime.

[84] Fifthly, the rule brings the striking anomaly of requiring a lower
mental threshold for guilt in the case of the accessory than in the case
of the principal.

[85] As to the argument that even if the court is satisfied that the law
took a wrong turn, any correction should now be left to Parliament, the
doctrine of secondary liability is a common law doctrine (put into
statutory form in section 8 of the 1861 Act) and, if it has been unduly
widened by the courts, it is proper for the courts to correct the error …
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Restatement of the principles

… [see extract above at para.6-020 for the first issue]

[90] The second issue is likely to be whether the accessory intended to
encourage or assist D1 to commit the crime, acting with whatever
mental element the offence requires of D1 (as stated in [10] above). If
the crime requires a particular intent, D2 must intend (it may be
conditionally) to assist D1 to act with such intent. To take a homely
example, if D2 encourages D1 to take another’s bicycle without
permission of the owner and return it after use, but D1 takes it and
keeps it, D1 will be guilty of theft but D2 of the lesser offence of



unauthorised taking, since he will not have encouraged D1 to act with
intent permanently to deprive. In cases of concerted physical attack
there may often be no practical distinction to draw between an
intention by D2 to assist D1 to act with the intention of causing
grievous bodily harm at least and D2 having the intention himself that
such harm be caused. In such cases it may be simpler, and will
generally be perfectly safe, to direct the jury (as suggested in Wesley
Smith and Reid) that the Crown must prove that D2 intended that the
victim should suffer grievous bodily harm at least. However, as a
matter of law, it is enough that D2 intended to assist D1 to act with the
requisite intent. That may well be the situation if the assistance or
encouragement is rendered some time before the crime is committed
and at a time when it is not clear what D1 may or may not decide to do.
Another example might be where D2 supplies a weapon to D1, who
has no lawful purpose in having it, intending to help D1 by giving him
the means to commit a crime (or one of a range of crimes), but having
no further interest in what he does, or indeed whether he uses it at all.

[91] It will therefore in some cases be important when directing juries
to remind them of the difference between intention and desire.

[92] In cases of secondary liability arising out of a prior joint criminal
venture, it will also often be necessary to draw the jury’s attention to
the fact that the intention to assist, and indeed the intention that the
crime should be committed, may be conditional. The bank robbers who
attack the bank when one or more of them is armed no doubt hope that
it will not be necessary to use the guns, but it may be a perfectly proper
inference that all were intending that if they met resistance the weapons
should be used with the intent to do grievous bodily harm at least. The
group of young men which faces down a rival group may hope that the
rivals will slink quietly away, but it may well be a perfectly proper
inference that all were intending that if resistance were to be met,
grievous bodily harm at least should be done.

[93] Juries frequently have to decide questions of intent (including
conditional intent) by a process of inference from the facts and
circumstances proved. The same applies when the question is whether
D2, who joined with others in a venture to commit crime A, shared a
common purpose or common intent (the two are the same) which
included, if things came to it, the commission of crime B, the offence
or type of offence with which he is charged, and which was physically
committed by D1. A time honoured way of inviting a jury to consider



such a question is to ask the jury whether they are sure that D1’s act
was within the scope of the joint venture, that is, whether D2 expressly
or tacitly agreed to a plan which included D1 going as far as he did,
and committing crime B, if the occasion arose.

[94] If the jury is satisfied that there was an agreed common purpose to
commit crime A, and if it is satisfied also that D2 must have foreseen
that, in the course of committing crime A, D1 might well commit crime
B, it may in appropriate cases be justified in drawing the conclusion
that D2 had the necessary conditional intent that crime B should be
committed, if the occasion arose; or in other words that it was within
the scope of the plan to which D2 gave his assent and intentional
support. But that will be a question of fact for the jury in all the
circumstances.

[95] In cases where there is a more or less spontaneous outbreak of
multi-handed violence, the evidence may be too nebulous for the jury
to find that there was some form of agreement, express or tacit. But, as
we have said, liability as an aider or abettor does not necessarily
depend on there being some form of agreement between the
defendants; it depends on proof of intentional assistance or
encouragement, conditional or otherwise. If D2 joins with a group
which he realises is out to cause serious injury, the jury may well infer
that he intended to encourage or assist the deliberate infliction of
serious bodily injury and/ or intended that that should happen if
necessary. In that case, if D1 acts with intent to cause serious bodily
injury and death results, D1 and D2 will each be guilty of murder.
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[96] If a person is a party to a violent attack on another, without an
intent to assist in the causing of death or really serious harm, but the
violence escalates and results in death, he will be not guilty of murder
but guilty of manslaughter. So also if he participates by encouragement
or assistance in any other unlawful act which all sober and reasonable
people would realise carried the risk of some harm (not necessarily
serious) to another, and death in fact results: R. v Church [1965] 1 Q.B.
59, approved in Director of Public Prosecutions v Newbury [1977]
A.C. 500 and very recently re-affirmed in R. v F (J) & E (N) [2015]
EWCA Crim 351; [2015] 2 Cr. App. R. 5. The test is objective. As the
Court of Appeal held in Reid, if a person goes out with armed
companions to cause harm to another, any reasonable person would



recognise that there is not only a risk of harm, but a risk of the violence
escalating to the point at which serious harm or death may result. Cases
in which D2 intends some harm falling short of grievous bodily harm
are a fortiori, but manslaughter is not limited to these.

[97] The qualification to this (recognised in Wesley Smith, Anderson
and Morris and Reid) is that it is possible for death to be caused by
some overwhelming supervening act by the perpetrator which nobody
in the defendant’s shoes could have contemplated might happen and is
of such a character as to relegate his acts to history; in that case the
defendant will bear no criminal responsibility for the death.

[98] This type of case apart, there will normally be no occasion to
consider the concept of ‘fundamental departure’ as derived from
English. What matters is whether D2 encouraged or assisted the crime,
whether it be murder or some other offence. He need not encourage or
assist a particular way of committing it, although he may sometimes do
so. In particular, his intention to assist in a crime of violence is not
determined only by whether he knows what kind of weapon D1 has in
his possession. The tendency which has developed in the application of
the rule in Chan Wing-Siu to focus on what D2 knew of what weapon
D1 was carrying can and should give way to an examination of
whether D2 intended to assist in the crime charged. If that crime is
murder, then the question is whether he intended to assist the
intentional infliction of grievous bodily harm at least, which question
will often, as set out above, be answered by asking simply whether he
himself intended grievous bodily harm at least. Very often he may
intend to assist in violence using whatever weapon may come to hand.
In other cases he may think that D1 has an iron bar whereas he turns
out to have a knife, but the difference may not at all affect his intention
to assist, if necessary, in the causing of grievous bodily harm at least.
Knowledge or ignorance that weapons generally, or a particular
weapon, is carried by D1 will be evidence going to what the intention
of D2 was, and may be irresistible evidence one way or the other, but it
is evidence and no more.

[99] Where the offence charged does not require mens rea, the only
mens rea required of the secondary party is that he intended to
encourage or assist the perpetrator to do the prohibited act, with
knowledge of any facts and circumstances necessary for it to be a
prohibited act: National Coal Board v Gamble.



…

Jogee

…

[106] Ms Felicity Gerry QC submitted on behalf of the appellant that
he could not properly have been convicted either of murder or of
manslaughter.

[107] We regard that submission as hopeless. The jury’s verdict means
that it was sure, at the very least, that the appellant knew that Hirsi had
the knife and appreciated that he might use it to cause really serious
harm … There was a case fit to go to the jury that [the appellant] had
the mens rea for murder. At a minimum, he was party to a violent
adventure carrying the plain objective risk of some harm to a person
and which resulted in death; he was therefore guilty of manslaughter at
least. The choice of disposal is whether to quash the appellant’s
conviction for murder and order a re-trial or whether to quash his
conviction for murder and substitute a conviction for manslaughter. We
invite the parties’ written submissions on that question.”

Appeal allowed
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The outcome of the case was that the Supreme Court ordered
that Jogee be retried on murder and manslaughter charges. He
was acquitted of murder and convicted of manslaughter, being
sentenced to 12 years’ imprisonment. 76

Whether the Supreme Court achieved what it set out to achieve
in Jogee is yet to be seen, and is hotly debated. The lengthy
judgment is valuable in reviewing the existing case law, but
there are those who take issue with some of the court’s
conclusions. The essence of the decision can be found in [90]–
[96] in providing the mens rea requirement for a secondary party
in a murder case, and clarifying that manslaughter is the
appropriate offence where D has encouraged and assisted
violence but does not have such mens rea.

One element of the decision which appears to have gone
unnoticed that could be open to further question is that having
established, generally, that a secondary party is liable if he
intended the offence to be committed, that rule is applied to



murder in a particular way. If the secondary party were really to
intend murder, that would involve intending that the principal
kill with intention to kill or cause serious injury. However, the
secondary party need not intend that the principal kill; the
secondary party needs to intend to encourage or assist the
principal to act with the intention of causing grievous bodily
harm at least.77 There is never any suggestion that the mens rea
of the secondary party should follow the contours of attempted
murder, for example, and require that he intended that the
principal kill.

Nevertheless, the mens rea requirement for accessories in
murder cases has been tightened. A secondary party will not be
liable if he only foresaw a risk that the principal might kill or
cause GBH; he must intend to assist the principal to act with
intent to kill or cause serious injury. However, the Supreme
Court acknowledged that foresight of such a result would
provide strong evidence of intent. Yet this stops short of
requiring that the secondary party foresee the result as virtually
certain, as required in relation to principal offenders according to
Woollin. As noted by Ormerod and Laird:

”[c]rucially, … there is no explicit statement as to what threshold of
foresight the defendant must possess before the jury will be entitled to
infer the requisite intent—will the defendant’s foresight of even the
slightest possibility of the principal intentionally acting in the
proscribed way be sufficient for a jury to be entitled to infer that he
possessed the requisite intention?”78

They warn that without speedy resolution by the Court of Appeal
the debate on intention that ended with the House of Lords’
decision in Woollin could be reopened, throwing the law into a
state of confusion.79
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At [92] of the judgment, the Supreme Court makes it clear that
intention to assist or encourage the principal offender may be
conditional. In Anwar,80 the Court of Appeal considered the
application of the concept of conditional intent in a case of
attempted murder. As has been noted by commentators,81 Jogee
was not the most suitable case for the Supreme Court to use as a



case for re-examining the law of parasitic accessorial liability, in
that it was not a case where the secondary party had encouraged
one offence leading to an additional collateral offence being
committed. It seems clear that Jogee and Hirsi were both in
agreement that the victim should suffer some degree of injury,
and that is what occurred, albeit that Hirsi’s actions went beyond
those intended by Jogee. Anwar, on the other hand, is a far better
example of a classic case to illustrate the concept of parasitic
accessorial liability resulting from a joint enterprise. All
participants were involved in a conspiracy to rob the victim, and
it was argued by the prosecution that it was common knowledge
that one of the participants was in possession of a loaded gun
which would be used to kill V if the need arose. In that case, the
Court of Appeal allowed the appeal by the Crown against the
judge’s decision that there was no case to answer on the charge
of attempted murder, which had been made due to the difficulty
in proving a number of issues, namely: which particular
defendants were present in one of two vehicles at the scene; who
was in possession of the gun and fired the shots; and who gave
the instruction to shoot. It was held that there was sufficient
evidence to go to the jury that an inference could be made that
all the participants had the relevant intent due to the level of
advanced planning evidenced. Sir Brian Leveson P was of the
opinion that the evidential requirements justifying that there is a
case to answer are likely to be the same now as before Jogee.82

What does amount to a change to the law as previously set out in
English is that there is no longer an “all or nothing” element to
homicide liability in joint enterprise cases. It is not the case that
accessories will necessarily escape all criminal liability for the
death caused by the principal if the accessory does not meet the
mens rea requirements to be liable for murder. Those who do not
intend that the principal act with intent to kill or cause serious
injury as part of the joint enterprise, but who do intend that some
degree of injury be inflicted, will now be liable for
manslaughter.83 That was in fact Jogee’s fate after retrial at the
Crown Court in Nottingham. Although this result appears to be
in accordance with the constructive nature of liability for
manslaughter based on an unlawful and dangerous act, its
correctness has not been beyond doubt. Baker argues that it is
“conceptually impossible” for a secondary party to be liable for a



different offence to the principal, since if the principal has not
committed manslaughter it cannot be said that the secondary
party has aided and abetted manslaughter.84 This misunderstands
the basis upon which liability is to be established in such a case,
however. The better way to conceive of these cases is that the
“accessory” is liable as a principal offender for manslaughter in
that he has committed an unlawful and dangerous act (assisting
or encouraging some act of assault or battery) which has caused
death. It might be argued that the principal’s voluntary act of
intentionally inflicting death or serious injury breaks the chain of
causation between the accessory’s encouragement and the death,
and this is recognised by the Supreme Court by qualifying its
conclusion by stating that where the death is caused by “some
overwhelming supervening act by the perpetrator which nobody
in the defendant’s shoes could have contemplated might happen
and is of such a character as to relegate his acts to history” then
the accessory will escape liability for manslaughter. Given that,
as seen above, the normal rules of causation do not apply to
cases of accessorial liability this exception does, however, seem
superfluous. Its role is to replace the previous “fundamentally
different” rule applied in Powell; English, which had the result
of exempting a secondary party of all liability, including liability
for manslaughter, where the principal had acted in a way which
was judged to be “fundamentally different” to the act foreseen
by the secondary party. An example of this can be seen in
English itself, where the principal’s use of a knife to wound and
kill the victim was an act of a fundamentally different nature to
the agreed enterprise of attacking the victim with wooden fence
posts, leading to the secondary party’s conviction for murder
being quashed. The “all or nothing” aspect of this rule has been
removed by Jogee, meaning that the harshness of the law on
constructive manslaughter now extends to incorporate
accomplice liability.
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Despite the honourable intentions of the Supreme Court, and the
hopes raised for campaign groups such as JENGbA85 that Jogee
would prevent prosecutions based on “guilt by association”,
Dyson argues that “in practice not a vast amount will change”
and that:



”the majority of prosecutions … will still be put before the courts on
the basis that all the parties were ‘in it together’, an allegation which if
proven, would show that every party intended each crime within the
common purpose to take place.”86

Only time will tell whether prosecutorial discretion will be
applied differently following Jogee, and how juries will respond
to the change in the way they are directed on the mens rea of
secondary parties. Certainly the Court of Appeal has prevented
the floodgates being opened with regards to appeals in cases
decided pre-Jogee. The Supreme Court in Jogee was careful to
articulate a test of “substantial injustice” for cases to be granted
leave to appeal out of time against convictions pre-dating the
changes to the law.87 In Johnson,88 the Court of Appeal has
confirmed that this threshold is very high, meaning that
exceptional leave to appeal will only be granted in the rarest of
cases. As noted, by Laird:

”for the Supreme Court to state unequivocally that the approach taken
in Chan Wing-Siu and Powell was a ‘wrong turn’ that it was
imperative to correct, whilst at the same time stating that the error of
law the court sought to correct may not have been important as a
matter of practise, seems somewhat disingenuous.”89

As well as Jogee being lamented by some as a failed opportunity
to bring true clarity to the law on joint enterprise, it has also been
criticised at a more fundamental level for misapplying pre-
existing law. Simester is of the opinion that the court in Chan
Wing-Siu did not make a “wrong turn”90 and maintains the
position he held prior to Jogee that joint criminal enterprises are
a “distinct moral phenomenon”.91 Similarly, after conducting his
own in-depth historical review of case law since the 16th
century, Stark argues that Chan Wing-Siu was not an anomaly
but simply confirmed that a “wider principle” of parasitic
accessorial liability existed beyond standard aiding and
abetting.92 Consequently, “Jogee was thus not mere common law
housekeeping. It was substantive and significant law reform”.93

Whether one agrees with Simester and Stark or not, all the signs
are there that far from putting this controversial issue to bed, the



Supreme Court has perpetuated confusion and complexity in this
area of the law.

5. PROCURING

ATTORNEY-GENERAL’S REFERENCE
(NO.1 OF 1975) [1975] Q.B. 773
(COURT OF APPEAL, CRIMINAL
DIVISION):
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The defendant surreptitiously laced a friend’s drinks with double
measures of spirits when he knew his friend would be driving home.
He was charged with aiding, abetting, counselling and procuring the
offence of driving with an excess quantity of alcohol in the blood under
the Road Traffic Act 1972 s.6(1). The reference concerned the question
of whether there had to be a shared intention between the parties or
encouragement of the offence.

LORD WIDGERY CJ:

“Of course it is the fact that in the great majority of instances where
a secondary party is sought to be convicted of an offence there has
been a contact between the principal offender and the secondary
party. Aiding and abetting almost inevitably involves a situation in
which the secondary party and the main offender are together at
some stage discussing the plans which they may be making in
respect of the alleged offence, and are in contact so that each knows
what is passing through the mind of the other.

In the same way it seems to us that a person, who counsels the
commission of a crime by another, almost inevitably comes to a
moment when he is in contact with the other, when he is discussing
the offence with that other and when, to use the words of the statute,
he counsels the other to commit the offence.

The fact that so often the relationship between the secondary party
and the principal will be such that there is a meeting of minds
between them caused the trial judge in the case from which this
reference is derived to think that this was really an essential feature



of proving or establishing the guilt of the secondary party and, as we
understand his judgment, he took the view that in the absence of
some sort of meeting of minds, some sort of mental link between the
secondary party and the principal, there could be no aiding, abetting
or counselling of the offence within the meaning of the section.

So far as aiding, abetting and counselling is concerned we would go
a long way with that conclusion. It may very well be, as I said a
moment ago, difficult to think of a case of aiding, abetting or
counselling when the parties have not met and have not discussed in
some respects the terms of the offence which they have in mind. But
we do not see why a similar principle should apply to procuring. We
approach section 8 of the Act of 1861 on the basis that the words
should be given their ordinary meaning, if possible. We approach the
section on the basis also that if four words are employed here, ‘aid,
abet, counsel or procure’, the probability is that there is a difference
between each of those four words and the other three, because, if
there were no such difference, then Parliament would be wasting
time in using four words where two or three would do. Thus, in
deciding whether that which is assumed to be done under our
reference was a criminal offence we approach the section on the
footing that each word must be given its ordinary meaning.

To procure means to produce by endeavour. You procure a thing by
setting out to see that it happens and taking the appropriate steps to
produce that happening. We think that there are plenty of instances
in which a person may be said to procure the commission of a crime
by another even though there is no sort of conspiracy between the
two, even though there is no attempt at agreement or discussion as to
the form which the offence should take. In our judgment the offence
described in this reference is such a case.
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If one looks back at the facts of the reference: the accused
surreptitiously laced his friend’s drink. This is an important element
and, although we are not going to decide today anything other than the
problem posed to us, it may well be that, in similar cases where the
lacing of the drink or the introduction of the extra alcohol is known to
the driver, quite different considerations may apply. We say that
because, where the driver has no knowledge of what is happening, in
most instances he would have no means of preventing the offence from



being committed. If the driver is unaware of what has happened, he
will not be taking precautions. He will get into his car seat, switch on
the ignition and drive home and, consequently, the conception of
another procuring the commission of the offence by the driver is very
much stronger where the driver is innocent of all knowledge of what is
happening, as in the present case where the lacing of the drink was
surreptitious.

The second thing which is important in the facts set out in our
reference is that, following and in consequence of the introduction of
the extra alcohol, the friend drove with an excess quantity of alcohol in
his blood. Causation here is important. You cannot procure an offence
unless there is a causal link between what you do and the commission
of the offence, and here we are told that in consequence of the additi on
of this alcohol the driver, when he drove home, drove with an excess
quantity of alcohol in his body.

Giving the words their ordinary meaning in English, and asking oneself
whether in those circumstances the offence has been procured, we are
in no doubt that the answer is that it has. It has been procured because,
unknown to the driver and without his collaborati on, he has been put
in a positi on in which in fact he has committ ed an offence which he
never would have committ ed otherwise.”

Opinion accordingly
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This case was followed a number of years later by another, more
bizarre, case of lacing. In Blakely, Sutton,94 the defendants laced
the principal’s tonic water with vodka. They intended to tell him
before he left to drive home so that he would stay the night. In
other words, they gave him the alcohol so that he would not
drive. Unfortunately, the principal left before they could tell him
and was subsequently found to be over the legal limit when
breathalysed. The defendants’ evidence ensured that the
principal was given an absolute discharge to the charge of drink-
driving but they were then charged with “aiding, abetting,
counselling, procuring and commanding” that offence. In fact, as
only procuring was alleged, the case proceeded on this footing.
They appealed against their conviction, the question being
whether procuring could be committed recklessly.



The Court of Appeal was somewhat tentative in its response,
stating that it:

“must, at least, be shown that the accused contemplated that his act
would or might bring about or assist the commission of the principal
offence: he must have been prepared nevertheless to do his own act,
and he must have done that act intentionally.”95

But it was further stated that in relation to those “accused only of
procuring and perhaps also those accused only of counselling
and commanding, it might be that it was necessary to prove that
the accused intended to bring about the principal offence”.96 The
appeal was allowed.

It is submitted that if one accepts that to procure is “to produce
by endeavour” then it is impossible to avoid the conclusion that
intention is required and that there is some merit in continuing to
regard procuring in this way. If this is the case, there is also an
argument that “procuring” an offence ought to be treated in law
as a more serious form of participation than others such as
counselling, which only require foresight of the offence. Take
the example of the generous host who makes drink available for
her guests but leaves them to decide whether they will drink,
walk home or drive. If charged with procuring the principal’s
offence of drunken driving, then, following Attorney-General’s
Reference (No.1 of 1975), she should be acquitted. But, if the
case is argued on the basis of counselling which can be satisfied
by mere contemplation, then generous hosts (and publicans)
would be convicted.97 The offence for which they would be
convicted is that of drunken driving, whether or not the case
succeeds on the basis of procuring (requiring intention) or
counselling (where foresight suffices). Does this satisfactorily
identify those who are truly deserving of blame?

6. Reform proposals
6—041

The Law Commission in 1993 proposed a radical rethink of the
law relating to complicity.98 Under these proposals, the terms
“aid, abet, counsel or procure” would be jettisoned as would the



derivative principle of liability for the full offence. Instead, two
new inchoate offences would be created: assisting crime and
encouraging crime. Whilst the Law Commission’s analysis of
complicity as consisting of either encouraging or assisting was
generally welcomed, there was much less support for the radical
proposal to abandon derivative liability.99

The Law Commission later abandoned the proposal to abolish
secondary liability, although its proposals concerning inchoate
liability were enacted, with some amendment, under the Serious
Crime Act 2007 (see Ch.5). The most recent report on
participation in crime recommends further offences of assisting
or encouraging crime, which would follow the current law in
enabling secondary parties to be convicted of the same offence
as the principal offender. The Law Commission produced this
report a year after the report on inchoate liability and clearly had
in mind that the two reports should make a package of reform:

“Taken together, the recommendations contained in both reports
would, if implemented, result in a scheme whereby inchoate and
secondary liability will support and supplement each other in a way
that is rational and fair.”100

As the law currently stands, however, there is considerable
overlap between the new inchoate offences of assisting or
encouraging crime and secondary liability. Arguably, this
overlap raises questions of fair labelling, given that where D has
assisted in the commission of an offence which has actually been
committed by P, there is nothing to stop the Crown charging one
of the inchoate offences rather than trying to prove liability
under the 1861 Act.

DAVID ORMEROD AND RUDI
FORTSON, “SERIOUS CRIME ACT
2007: THE PART 2 OFFENCES” [2009]
CRIM. L.R. 389, 393:
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“In principle, the Act might be criti cised for creati ng a degree of
incoherence, by overlaying such a scheme of broad inchoate liability
(SCA 2007) on the existi ng common law regime of derivati ve liability
(common law and Accessories and Abett ors Act 1861 s.8). The two
schemes now overlap much more than common law incitement. This
results once again in broad discreti on for the prosecutor. In many cases
there will be an opti on of charging D with aiding and abetti ng a less
serious offence, or assisti ng and encouraging a more serious one. For
example, D will be liable under s.44 [SCA 2007] in relati on to the
criminal act that he intended (say murder) rather than as an accessory
to the actual offence committ ed by P (perhaps only a firearms
offence). Practi ti oners will need to give careful thought to the counts
which should be left to the jury (and how the jury ought to be directed)
where the facts disclose the commission of secondary liability for a
substanti ve offence applying s.8 of the 1861 Act, and inchoate liability
under Pt 2 of the SCA 2007.

This is not simply analogous to the numerous instances in which the
prosecuti on have been provided with a choice between overlapping
substanti ve offences (such as wounding or grievous bodily harm;
blackmail or robbery). In this instance the prosecuti on are left with a
choice between disti nct schemes of criminal responsibility. Criminal
liability imposed for secondary parti cipati on reflects a disti ncti ve
type of wrong from that of inchoate liability. The focus in an inquiry
into secondary liability is on the harm caused by P and on D’s playing
a culpable part in that harm by his acts of knowing assistance or
encouragement. With inchoate liability, the focus is on the conduct of
D and the prospect of harm—albeit remote—that his culpable
behaviour might generate. There is a fundamental shift to looking at
the harm threatened instead of the harm caused.”

6—043

Ormerod and Forston warn that:

“because of the breadth of inchoate offences … it is questionable to
what extent the inchoate scheme will completely supersede existing or
proposed offences of secondary liability”.101

What are the proposed offences of secondary liability?



The Law Commission’s proposals are for two separate statutory
provisions to replace the law of aiding, abetting, counselling and
procuring. The first of these would create an offence of
“intentional encouraging or assisting” crime, whilst the second
provides a separate route to liability for participants of joint
enterprises (or “joint criminal ventures”). As noted above, there
is disagreement over whether the rules relating to joint enterprise
liability form a separate doctrine of accessory liability. The Law
Commission, in its consultation paper, took the same view as
Simester and others that it is a separate doctrine.102 In the Report,
however, the Commission is more hesitant and ambiguous,
stating that the different approaches taken by commentators “do
not produce sufficiently significant differences in practice for it
to be important for us to choose between them”.103 However, the
Supreme Court in Jogee expressed the view that joint enterprise
liability does not constitute a separate doctrine, and decided the
case on that basis.104

(i) Clause 1: assisting or encouraging an
offence

LAW COMMISSION NO.305,
PARTICIPATING IN CRIME (2007),
APPENDIX A: DRAFT PARTICIPATING
IN CRIME BILL:
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“1 Assisting or encouraging an offence

(1) Where a person (P) has committed an offence, another person
(D) is also guilty of the offence if—

(a)    D did an act with the intention that one or more of a number of
other acts would be done by another person,

(b)    P’s criminal act was one of those acts,

(c)    D’s behaviour assisted or encouraged P to do his criminal act,
and



(d)    subsection (2) or (3) is satisfied.

(2)    This subsection is satisfied if D believed that a person doing
the act would commit the offence.

(3)    This subsection is satisfied if D’s state of mind was such that
had he done the act he would have committed the offence.”
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In drafting this provision the Law Commission wished to
preserve the forensic advantages of secondary liability, by which
the prosecution is under no duty to prove which of a number of
participants was the principal offender, and to reflect the
derivative theory of secondary liability. However, in attempting
to introduce “parity of culpability” it has sought to narrow the
scope of liability for secondary parties. The means by which this
is achieved, is the requirement that D intended that the offence
charged be committed, either by P, or some other person. This
departs from the current law (joint enterprise cases excluded)
where mere foresight of the offence being committed suffices. It
does not require that D and P are in agreement, however, and
this is what distinguishes liability under cl.1 from liability from
participating in a joint criminal venture under cl.2.105

The result is that those who might be guilty of counselling an
offence under current law because they provided the principal
offender with the weapon ultimately used to commit the offence
and foresaw the type of offence committed, would escape
liability for the offence itself but would be liable for the inchoate
offence of assisting or encouraging crime. The sales assistant
who sells a baseball bat to a customer, overhearing that the
customer is contemplating using the bat to commit assault,
should not be liable for the assault eventually committed by the
customer, since the sales assistant does not share parity of
culpability with the customer and their culpability is clearly of a
lesser degree. Unlike the customer, he did not intend that assault
be committed.106

There is no recommended definition of what amounts to
“assisting or encouraging”, but cl.8 states that encouraging
includes threatening or otherwise putting pressure on P to
commit the offence. It also covers “taking steps to reduce the



possibility of criminal proceedings being brought in respect of
the act’s being done” and “failing to take reasonable steps to
discharge a duty”. The latter would support the conviction of a
disgruntled security guard who failed to turn on a burglar alarm
in order to assist a burglar.107

Before assessing the desirability of enacting the Law
Commission’s recommendation, the second offence must be
considered.

(ii) Clause 2: participating in a joint
criminal venture

LAW COMMISSION NO.305,
PARTICIPATING IN CRIME (2007),
APPENDIX A: DRAFT PARTICIPATING
IN CRIME BILL:
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“2 Partcipating in a joint criminal venture

(1)    This section applies where two or more persons participate in a
joint criminal venture.

(2)    If one of them (P) commits an offence, another participant (D)
is also guilty of the offence if P’s criminal act falls within the
scope of the venture.

(3)    The existence or scope of a joint criminal venture may be
inferred from the conduct of the participants (whether or not
there is an express agreement).

(4)    D does not escape liability under this section for an offence
committed by P at a time when D is a participant in the venture
merely because D is at that time—

(a)    absent,

(b)    against the venture’s being carried out, or

(c)    indifferent as to whether it is carried out.”
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This recommendation would provide liability both in cases of
the “plain vanilla” variety of joint enterprises (where P commits
the agreed offence) and the “tutti frutti” variety (where P
commits a collateral offence). It was an attempt to codify the law
applicable to joint enterprise liability at the time the proposals
were made.108 Given the changes made in Jogee it is not
necessary to delve deeper into such codification here. It is worth
noting, however, that cl.2 was received more negatively than
cl.1, and it is unclear as to whether there was any need for a
separate clause for joint enterprise, even before Jogee was
decided. On the one hand a separate provision can be seen as
desirable in order to retain the “forensic advantage” in cases of
joint enterprise that the principal offender need not be identified.
If it were impossible for the prosecution to prove which party
committed the actus reus of an offence, the prosecution would
find it difficult to prove the liability of each party under cl.1. On
the other hand, that problem could, however, be rectified by
drafting an appropriate clause to prevent each participant being
able to deny being the principal offender and thus avoiding
liability.

(iii) Clause 5: causing a no-fault offence

LAW COMMISSION NO.305,
PARTICIPATING IN CRIME (2007),
APPENDIX A: DRAFT PARTICIPATING
IN CRIME BILL:
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“5 Offence of causing a no-fault offence

(1) A person commits an offence if he causes another person to commit
a no-fault offence, and

(a)    it is his intention that a person should commit the offence, or

(b)    he knows or believes that his behaviour will cause a person to
commit it.



(2) ‘No-fault offence’ means an offence that does not require proof of
fault.”
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As noted above, whilst “aiding”, “abetting” and “counselling”
can all be synonyms for “helping”, “procuring” has been
interpreted to mean something very specific: to “produce by
endeavour”. The Law Commission decided against an additional
offence of “procurement”, and thought that most cases of
procuring would be covered by “assisting or encouraging”, but
thought that a separate offence of some kind was needed, given
that it is inappropriate to describe D’s conduct in causing P to
commit a no-fault offence as assisting or encouraging P to
commit that offence.109 This offence would cover the kind of
situation which arose in Attorney-General’s Reference (No.1 of
1975), and it is arguably a valuable addition to the Law
Commission’s recommendations.110

The House of Commons Justice Committee recommended that
the Government should consult on moving forward with these
recommendations.111 That did not happen, arguably contributing
to the Supreme Court’s unusual move to attempt in Jogee to
rectify some of the problems relating to the existing law.

III. The Limits of Accessorial Liability

A. NO PRINCIPAL OFFENDER
6—050

As we have seen, complicity is a form of derivative liability. It
presupposes the existence of a crime. “There is one crime and
that it has been committed must be established before there can
be any question of criminal guilt or participation in it”.112 This
simple proposition requires qualification:

(a)    The principal may be acquitted through lack of evidence or
because of some procedural defect that applies to them. Secondary
parties may nevertheless be convicted if the evidence shows
clearly that there was a crime.



(b)    The principal may be acquitted and the court can apply the
doctrine of innocent agency to justify the conviction of the
secondary party. In such a case the secondary party is in fact
deemed to be the principal offender.

(c)    In situations where the doctrine of innocent agency is inapplicable
but where the actus  reus has been committed, the accessory may
be convicted even though the principal offender is acquitted
because of lack of mens rea or the existence of a defence.

The relationship between the last two propositions needs to be
examined.

R. V BOURNE (1952) 36 CR. APP. R.
125 (COURT OF CRIMINAL APPEAL):
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The defendant terrorised his wife into committing buggery with a dog.
He was convicted of aiding and abetting his wife to commit buggery
with a dog. He appealed.

LORD GODDARD CJ:

“I am willing to assume for the purpose of this case … that if this
woman had been charged herself with committing the offence, she
could have set up the plea of duress, not as showing that no offence had
been committed, but as showing that she had no mens rea because her
will was overborne by threats of imprisonment or violence so that she
would be excused from punishment … [T]he offence of buggery …
depends on the act, and if an act of buggery is committed, the felony is
committed …

The evidence was … that he caused his wife to have connection with a
dog, and … he is guilty, whether you call him an aider and abettor or
an accessory, as a principal in the second degree.”

Appeal dismissed

R. V COGAN AND LEAK [1976] Q.B.
217 (COURT OF APPEAL, CRIMINAL
DIVISION):
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Leak compelled his wife to have sexual intercourse with Cogan, who
believed that she consented. As Cogan’s conviction was quashed on the
strength of his belief, it became necessary to decide whether Leak’s
conviction as aider and abettor could stand.

LAWTON LJ:

“Leak’s appeal against conviction was based on the proposition that
he could not be found guilty of aiding and abetting Cogan to rape his
wife if Cogan was acquitted of that offence as he was deemed in law
to have been when his conviction was quashed …

[A]s was said by this court in R. v Quick [1973] Q.B. 910 at 923,
when considering this kind of problem:

‘The facts of each case … have to be considered and in particular
what is alleged to have been done by way of aiding and abetting.’

The only case which counsel for Leak submitted had a direct bearing
on the problem of Leak’s guilt was Walters v Lunt [1951] 2 All E.R.
645. In that case the respondents had been charged under the Larceny
Act 1916 s.33(1), with receiving from a child aged seven years, certain
articles knowing them to have been stolen. In 1951 a child under eight
years was deemed in law to be incapable of committing a crime: it
followed that at the time of receipt by the respondents the articles had
not been stolen and that the charges had not been proved. That case is
very different from this because here one fact is clear—the wife had
been raped.

Cogan had had sexual intercourse with her without her consent. The
fact that Cogan was innocent of rape because he believed that she was
consenting does not affect the position that she was raped.

Her ravishment had come about because Leak had wanted it to happen
and had taken action to see that it did by persuading Cogan to use his
body as the instrument for the necessary physical act. In the language
of the law the act of sexual intercourse without the wife’s consent was
the actus reus; it had been procured by Leak who had the appropriate
mens rea, namely his intention that Cogan should have sexual
intercourse with her without her consent. In our judgment it is
irrelevant that the man whom Leak had procured to do the physical act
himself did not intend to have sexual intercourse with the wife without



her consent. Leak was using him as a means to procure a criminal
purpose …

Had Leak been indicted as a principal offender, the case against him
would have been clear beyond argument. Should he be allowed to go
free because he was charged with ‘being aider and abettor to the same
offence’? If we are right in our opinion that the wife had been raped
(and no one outside a court of law would say that she had not been),
then the particulars of offence accurately stated what Leak had done,
namely he had procured Cogan to commit the offence. This would
suffice to uphold the conviction. We would prefer, however, to uphold
it on a wider basis. In our judgment convictions should not be upset
because of mere technicalities of pleading in an indictment. Leak knew
what the case against him was and the facts in support of that case were
proved. But for the fact that the jury thought that Cogan in his
intoxicated condition might have mistaken the wife’s sobs and distress
for expressions of her consent, no question of any kind would have
arisen about the form of pleading. By his written statement Leak
virtually admitted what he had done. As Judge Chapman said in R. v
Humphreys [1965] 3 All E.R. 689 at 692:

‘It would be anomalous if a person who admitt ed to a substanti al
part in the perpetrati on of a misdemeanour as aider and abett or
could not be convicted on his own admission merely because the
person alleged to have been aided and abett ed was not or could not
be convicted.’

In the circumstances of this case it would be more than anomalous: it
would be an affront to justi ce and to the common sense of ordinary
folk. It was for these reasons that we dismissed the appeal against
convicti on.”

Appeal dismissed
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Two main arguments were advanced in Cogan and Leak. The
first concerned the doctrine of innocent agency. It is quite clear
that crimes may be committed through an innocent agent but to
employ it in Cogan and Leak would be to stretch the doctrine to
implausible lengths. Even if one accepts the abuse of language
involved in saying that Leak raped his wife when he committed
no such act against her, Williams has demonstrated the



fundamental flaw with its use in this context:

“The decision was rendered possible by the fact that the defendant
happened to be a man. Rape can only be perpetrated by a man; the
statute says so … if the duress is applied by a woman it would need an
even greater degree of hawkishness than that displayed by the court in
Cogan to call her a constructive man. Yet it is highly illogical that a
man can commit rape through an innocent agent when a woman
cannot.”113

Fletcher adds that cases of innocent agency or “perpetrator-by-
means” ought to be restricted to situations where “the party
behind the scenes in fact dominates and controls his agent”.114

Finally, if the doctrine was thought to be applicable in Cogan
and Leak it is difficult to see why it was not invoked in Bourne.

If the doctrine of innocent agency is, therefore, inappropriate in
some circumstances, an alternative basis for liability has to be
found. This can be derived from the assertion by Lawton LJ that
it was clear that “the wife had been raped” and that Leak had
procured the rape (a similar view is implicit in Bourne).
However, a finding of rape could only follow if both actus reus
and mens rea were established and the argument is, thus, of
doubtful validity. However, it has been refined and developed in
subsequent cases. In Millward,115 it was held that the defendant
could be liable for procuring a driving offence provided there is
an actus reus even though the principal offender is acquitted.116

There are doubts about whether there was an actus reus on the
facts of Millward117 but the principle itself appears to have
gained momentum.

DPP V K AND B [1997] 1 CR. APP. R.
36 (COURT OF APPEAL, CRIMINAL
DIVISION):
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Two girls, aged 14 and 11, were alleged to have procured the rape of
another girl by the principal offender, a boy (never traced) aged
between ten and 14. The magistrates acquitted the girls on the basis



(inter alia) that the prosecution had failed to rebut the presumption of
doli incapax in relation to the boy. The prosecution appealed by way of
case stated.

RUSSELL LJ:

“In my judgment, the decision of the magistrate in this appeal cannot
be supported. There is no doubt whatever that ‘W’ was the victim of
unlawful sexual intercourse without her consent; such was not
disputed. The actus reus was proved. The respondents procured the
situation which included the sexual intercourse. It would, in my
view, be singularly unattractive to find that because of the absence
of a mental element on the part of the principal, the procurers could
thereby escape conviction when, as the magistrate found, K and B
had the requisite mens rea namely, the desire that rape should take
place and the procuring of it.

In my judgment, neither authority nor common sense nor justice
compels this Court to support the finding of the magistrates.”

Appeal allowed
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Two points must be stressed. First, there must be an actus reus.
If there is no actus reus, the secondary party cannot be found
liable. So, for example, in Loukes,118 a case involving causing
death by dangerous driving,119 the principal was acquitted
because there was insufficient evidence that he knew of the
dangerous condition of the vehicle or that it was so obvious that
he ought to have known (an objective standard of driving). There
was, therefore, no evidence of dangerous driving on his part, and
thus no actus reus. In such circumstances the defendant, whose
business it was to oversee the condition of the vehicles, could
not be convicted of procuring the offence.

The underlying rationale of these developments can be accepted
in relation to the procuring of offences where, as we have seen, it
is causation and not consensus that is material and the principal
need not even be aware that a crime is being committed.
However, the application of the principle in cases such as Loukes
is more questionable. In this case, and in Roberts and George,120

the offence of causing death by dangerous driving was described



as being a strict liability offence. As there was insufficient
evidence of dangerous driving by the principal offender, there
was no actus reus. However, this offence could be regarded as
one of negligence. Culpability is required in that the driving
must be dangerous.121 Taylor notes that dangerous driving can be
interpreted as having two alternative modes of commission, one
requiring attitudinally defined conduct and the other requiring
factually defined conduct.122 By this he means that dangerous
driving is committed either due to the manner in which the
vehicle was driven by the driver, or alternatively where the
driving is dangerous because the condition of the vehicle is
dangerous. It is the latter mode which was in issue in cases such
as Loukes, where objective mens rea must be established (the
defendant either knew that the condition of the vehicle was
dangerous, or ought to have known because it would have been
obvious to a competent and careful driver). In these cases, the
principle derived from Cogan and Leak can be applied.
According to this latter analysis, there was an actus reus in these
cases and the procurer, assuming his mens rea was established,
should have been liable.

The second point to stress is that the principle that the accessory
can be liable if there is an actus reus has only been applied in
cases of procuring. This does, at first sight, seem anomalous.
There appears to be one rule for procuring and another for other
forms of complicity. This is compounded when one considers
that the prosecution does not even have to specify the form of
complicity in the charge. However, the problem may not, in fact,
be as significant as it seems. If the accessory does have the
appropriate mens rea and the crime is committed by a principal
offender who lacks mens rea or who has a defence such as
duress, the situation would almost certainly be regarded as one
of procuring or innocent agency. Liability could then be imposed
under the above principles.

In its Report on Participating in Crime, the Law Commission
recommended creating a statutory offence of using an innocent
agent:

LAW COMMISSION NO.305,
PARTICIPATING IN CRIME (2007),



APPENDIX A: DRAFT PARTICIPATING
IN CRIME BILL:
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“4 Using an innocent agent

(1)    If a person (D) uses an innocent agent (P) to commit an
offence, D is guilty of that offence.

(2)    P is an innocent agent in relation to an offence if

(a)    he does a criminal act, and

(b)    he does not commit the offence itself for one of the
following reasons.

(i)    he is under the age of 10,

(ii)   he has a defence of insanity, or

(iii)  he acts without the fault required for conviction, and
there is no other reason why he does not commit it.

(3)    D uses P to commit an offence if—

(a)    D intends to cause a person (whether or not P) to do a
criminal act in relation to the offence,

(b)    D causes P to do the criminal act, and

(c)    subsection (4) or (5) is satisfied.

(4)    If a particular state of mind requires to be proved for conviction
of the offence that D uses P to commit, D’s state of mind must
be such that, were he to do the act that he intends to cause to be
done, he would do it with the state of mind required for
conviction of the offence.

(5)    If the offence which D uses P to commit is a no-fault offence,
D must know or believe that, were a person to do the act that D
intends to cause to be done, that person would do it—

(a)    in the circumstances (if any), and

(b)    with the consequences (if any), proof of which is required
for conviction of the offence.”
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Taylor has described the Law Commission’s proposals as taking
a “twin-track” approach.123 In cases where P is incapable (due to
a defence of infancy or insanity) or non-culpable (where P does
not have mens rea, as in Cogan), D is liable due to innocent
agency, and D is treated as the principal offender. But where P is
not liable due to being excused (due to a defence such as duress
or, in murder cases, loss of control) D remains the secondary
party rather than acting as a P through an innocent agent,
because P is not a truly “innocent” agent in such cases. Taylor
questions whether there is any reason for taking this “twin-track”
approach, and points out that it could lead to difficult cases
where P is both incapable and has an excusatory defence, in
which case P would escape liability on both tracks.124 Taylor
concludes that there was no need to propose this additional
offence and that with a little amendment to cl.1, cases falling
within the doctrine of innocent agency could have been dealt
with more appropriately through derivative liability.125

B. ACCESSORY CAN BE GUILTY OF
GRAVER OFFENCE THAN THE ONE
COMMITTED
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Until the following decision in Howe, the law was that if the
principal had the mens rea of one offence, such as manslaughter,
it was not possible for an accessory not present at the scene of
the crime to be guilty of the graver offence of murder.126 The
reason for this rule was “that one could [not] say that that which
was done can be said to be done with the intention of the
defendant who was not present at the time”. Without, it must be
said, much discussion of the merits or demerits of this approach,
the law changed.

R. V HOWE [1987] 1 A.C. 417 (HOUSE
OF LORDS):
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(The facts and a fuller extract appear, above, para.4-194.)

LORD MACKAY OF CLASHFERN:

“I turn now to the second certified question [whether a secondary
party can be convicted of murder despite the conviction of the
principal for manslaughter] … I am of the opinion that the Court of
Appeal reached the correct conclusion upon it as a matter of
principle.

Giving the judgment of the Court of Appeal Lord Lane CJ said
[1986] Q.B. 626 at 641–642:

‘The judge based himself on a decision of this court in R. v
Richards. The facts in that case were that Mrs Richards paid two
men to inflict injuries on her husband which she intended should
“put him in hospital for a month”. The two men wounded the
husband but not seriously. They were acquitted of wounding with
intent but convicted of unlawful wounding. Mrs Richards herself
was convicted of wounding with intent, the jury plainly, and not
surprisingly, believing that she had the necessary intent, though
the two men had not. She appealed against her conviction on the
ground that she could not properly be convicted as accessory
before the fact to a crime more serious than that committed by the
principals in the first degree. The appeal was allowed and the
conviction for unlawful wounding was substituted. The court
followed a passage from Hawkins’ Pleas of the Crown, vol.2. c.29
para.15: “I take it to be an uncontroverted rule that [the offence of
the accessory can never rise higher than that of the principal]; it
seeming incongruous and absurd that he who is punished only as a
partaker of the guilt of another, should be adjudged guilty of a
higher crime than the other.”’

James LJ delivering the judgment in R. v Richards said:

‘If there is only one offence committed, and that is the offence of
unlawful wounding, then the person who has requested that
offence to be committed, or advised that that offence be
committed, cannot be guilty of a graver offence than that in fact
which was committed.’

The decision in R. v Richards has been the subject of some criticism
… Counsel before us posed the situation where A hands a gun to D



informing him that it is loaded with blank ammunition only and
telling him to go and scare X by discharging it. The ammunition is in
fact live, as A knows, and X is killed. D is convicted only of
manslaughter, as he might be on those facts. It would seem absurd
that A should thereby escape conviction for murder. We take the
view that R. v Richards was incorrectly decided, but it seems to us
that it cannot properly be distinguished from the instant case.

I consider that the reasoning of Lord Lane C.J. is entirely correct and
I would affirm his view that where a person has been killed and that
result is the result intended by another participant, the mere fact that
the actual killer may be convicted only of the reduced charge of
manslaughter for some reason special to himself does not, in my
opinion in any way, result in a compulsory reduction for the other
participant.”

Appeal dismissed
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It has been pointed out that in neither Howe nor Richards was
any real attempt made to understand the theoretical
underpinnings of the two positions.127 Since it has long been
possible to convict those present at the scene of the crime of a
more serious offence than the principal, at one level, Howe
merely reflects the increasing trend of regarding presence as not
determinative of anything. However, it is a departure “from
orthodox complicity theory that insists on the parties’ sharing in
liability for one offence”.128 In other words, this may be a
departure from derivative liability similar to that in cases such as
Cogan. Further, despite all the criticism of Richards there may
have been a sound principle underlying it: that of control. Mrs
Richards lacked control over the principal offender and should
not have been guilty of a more serious offence despite her
greater mens rea. We will return to this issue in the final section
of this chapter.

C. WITHDRAWAL OF
ACCESSORIES
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A withdrawal from a criminal enterprise may amount to a claim
that there is no actus reus or mens rea of complicity. For
example, a person may lend a gun to the principal offender to
commit murder, but later take the gun back. If the principal
offender shoots the victim with a different gun, the original
provider of the gun will not be liable as there will be no actus
reus of complicity.129 However, in other cases the accessory’s
involvement might clearly satisfy the actus reus and mens rea
requirements of complicity but there might be a “withdrawal”
before the commission of the offence.130 This latter scenario is
exemplified by the following leading case.

R. V BECERRA AND COOPER (1975) 62
CR. APP. R. 212 (COURT OF APPEAL,
CRIMINAL DIVISION):
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Becerra broke into a house with Cooper and another. They intended to
steal but Becerra gave a knife to Cooper which he was to use if anyone
interrupted them. Lewis, an upstairs tenant, came to investigate the
noise, at which Becerra said, “There’s a bloke coming. Let’s go,” and
jumped out of a window. As he ran away Cooper stabbed and killed
Lewis with the knife. Becerra was convicted with Cooper of murder,
and appealed.

ROSKILL LJ:

“It was argued in the alternative on behalf of Becerra, that even if
there were this common design, nonetheless Becerra had open to
him a second line of defence, namely that … —whatever Cooper did
immediately before and at the time of the killing of Lewis, Becerra
had by then withdrawn from that common design and so should not
be convicted of the murder of Lewis, even though the common
design had previously been that which I have stated …

It is necessary, before dealing with that argument in more detail, to
say a word or two about the relevant law. [Roskill L.J. then cited a
decision of the Court of Appeal of British Columbia in Whitehouse
(alias Savage) (1941) 1 W.W.R. 112 at 115 and 116.]

‘Can it be said on the facts of this case that a mere change of



mental intention and a quitting of the scene of the crime just
immediately prior to the striking of the fatal blow will absolve
those who participate in the commission of the crime by overt acts
up to that moment from all the consequences of its
accomplishment by the one who strikes in ignorance of his
companion’s change of heart? I think not. After a crime has been
committed and before a prior abandonment of the common
enterprise may be found by a jury there must be, in my view, in
the absence of exceptional circumstances, something more than a
mere mental change of intention and physical change of place by
those associates who wish to dissociate themselves from the
consequences attendant upon their willing assistance up to the
moment of the actual commission of that crime. I would not
attempt to define too closely what must be done in criminal
matters involving participation in a common unlawful purpose to
break the chain of causation and responsibility. That must depend
upon the circumstances of each case but it seems to me that one
essential element ought to be established in a case of this kind.
Where practicable and reasonable there must be timely
communication of the intention to abandon the common purpose
from those who wish to dissociate themselves from the
contemplated crime to those who desire to continue in it. What is
“timely communication” must be determined by the facts of each
case but where practicable and reasonable it ought to be such
communication, verbal or otherwise, that will serve unequivocal
notice upon the other party to the common unlawful cause that if
he proceeds upon it he does so without the further aid and
assistance of those who withdraw. The unlawful purpose of him
who continues alone is then his own and not one in common with
those who are no longer parties to it nor liable to its full and final
consequences.’ …
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In the view of each member of this Court, that passage, if we may
respectfully say so, could not be improved upon and we venture to
adopt it in its entirety as a correct statement of the law which is to be
applied in this case …

We therefore turn back to consider the direction which the learned
judge gave in the present case to the jury and what was the suggested
evidence that Becerra had withdrawn from the common agreement.



The suggested evidence is the use by Becerra of the words ‘Come on
let’s go’, coupled with his act in going out through the window. The
evidence, as the judge pointed out, was that Cooper never heard that
nor did the third man. But let it be supposed that that was said and the
jury took the view that it was said.

On the facts of this case, in the circumstances then prevailing, the knife
having already been used and being contemplated for further use when
it was handed over by Becerra to Cooper for the purpose of avoiding (if
necessary) by violent means the hazards of identification, if Becerra
wanted to withdraw at that stage, he would have to ‘countermand,’ to
use the word that is used in some of the cases or ‘repent’ to use another
word so used, in some manner vastly different and vastly more
effective than merely to say ‘Come on, let’s go’ and go out through the
window.

It is not necessary, on this application, to decide whether the point of
time had arrived at which the only way in which he could effectively
withdraw, so as to free himself from joint responsibility for any act
Cooper thereafter did in furtherance of the common design, would be
physically to intervene so as to stop Cooper attacking Lewis, as the
judge suggested, by interposing his own body between them or
somehow getting in between them or whether some other action might
suffice. That does not arise for decision here. Nor is it necessary to
decide whether or not the learned judge was right or wrong, on the
facts of this case, … [to say] ‘and at least take all reasonable steps to
prevent the commission of the crime which he had agreed the others
should commit’. It is enough for the purposes of deciding this
application to say that under the law of this country as it stands, and on
the facts (taking them at their highest in favour of Becerra), that which
was urged as amounting to withdrawal from the common design was
not capable of amounting to such withdrawal. Accordingly Becerra
remains responsible, in the eyes of the law, for everything that Cooper
did and continued to do after Becerra’s disappearance through the
window as much as if he had done them himself.”

Appeal dismissed
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Accordingly, there must be, at least, a “timely communication”
of the decision to withdraw. This was confirmed in Rook131



where the appellant tried to disassociate himself from the
planned murder by simply not being around when the others
came to collect him on the way to the crime:

“[T]he appellant never told the others that he was not going ahead
with the crime. His absence on the day could not possibly amount to
‘unequivocal communication’ of his withdrawal … he had made it
quite clear to himself that he did not want to be there on the day. But
he did not make it clear to the others.”

However, in Mitchell,132 it was held that the requirement of
communication of withdrawal only applies in cases of pre-
planned violence and not to cases of spontaneous violence,
although in these latter cases it would be more difficult
evidentially to establish withdrawal if there had been no
communication. This was followed in O’Flaherty,133 where it
was held that the question of whether or not the defendant had
withdrawn is no more than a consideration of whether the
principal had departed from the joint enterprise.134 This was
another case of spontaneous violence in which, as pointed out by
Ashworth,135 the principals may have been as unaware of the
defendants’ participation in the joint enterprise as they were of
their withdrawal. Three appellants, O’F, R and T, joined in an
attack on the victim with various weapons. Subsequently, the
victim was chased by a group of individuals, including O’F, but
R and T did not join the group and instead chose to leave. The
victim sustained fatal injuries during a second attack. O’F did
not take part in the second attack but was present at the scene,
and looked on whilst holding a cricket bat. R and T had not
communicated their withdrawal from the attack but it was held
that they did not need to do so as the second attack could not be
said to be part of the joint enterprise to which they were party,
and their appeal against conviction for murder was allowed.
O’F’s presence at the scene of the second attack was, however,
enough to show that he had aided and abetted the crime of
murder. O’Flaherty has been followed in another case of
Mitchell,136 where D’s argument that there were two distinct
joint enterprises and that her presence at the second was only to
look for her shoes and not to encourage further violence was
rejected by the Court of Appeal. In its judgment (pre-Jogee) the



court stated that there was ample evidence that D had not
withdrawn from the joint enterprise and that the jury was entitled
to conclude that she had become party to an enterprise in which
she had foreseen or contemplated that one of the other parties
might kill with the intention of inflicting really serious bodily
injury.
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In some cases, depending on the circumstances,137 it may be that
timely communication alone is not enough and that some further
action is required. In Rook, for example, the Court of Appeal
stated that a suggestion that “a declared intent to withdraw from
a conspiracy to dynamite a building is not enough, if the fuse has
been set; he must step on the fuse” went too far. “It may be
enough that he should have done his best to step on the fuse”.
Presumably in such cases:

“some form of correlation [should] exist between the nature or form of
the defendant’s—complicitous behaviour and the nature or form of his
required exculpatory action. In crude terms: the greater the extent of
inculpatory behaviour the more demanding will be the price of
exculpation.”138

The Law Commission has recommended that in certain
circumstances a secondary party ought to have a specific defence
where he made efforts to undo some of the work of the principal
offender:

LAW COMMISSION NO.305,
PARTICIPATING IN CRIME (2007),
APPENDIX A: DRAFT PARTICIPATING
IN CRIME BILL:
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“7 Defence of acting to prevent commission of offence etc.

(1) In proceedings for an offence to which this secti on applies, a
person is not guilty of the offence if he proves on the balance of
probabiliti es that—



(a)    he acted for the purpose of—

(i)    preventi ng the commission of that offence or another
offence, or

(ii)   preventi ng, or limiti ng, the occurrence of harm, and

(b)    it was reasonable for him to act as he did.”

D. VICTIMS CANNOT BE
ACCESSORIES
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The case of Tyrell139 established a general principle that where a
statutory offence exists in order to protect a particular class of
victim, such a victim cannot be held liable for participating in
the offence as an accessory. This, and subsequent cases,140

concerned sexual offences such as incest and underage sexual
intercourse. If a principal offender has sexual intercourse in a
situation where to do so is an offence by virtue of the identity of
the other party (because of her age or relationship with the
principal), that victim cannot be said to have aided, abetted,
counselled or procured the offence.141

While the Tyrell principle has, to date, only been applied to
sexual offences, there is no reason why it should not be applied
to other offences.142 However, the principle is uncertain and
interpretative difficulty surrounds the notion of “victim”. For
example, the notion of “victim” appeared to take on different
meanings in Brown.143 Prior to the prosecution 26 people were
cautioned for aiding and abetting offences against themselves.144

It thus seems that the passive participants in the sado-
masochistic activities in Brown were not “victims” for the
purpose of the protection afforded by the rules on accessorial
liability but, of course, were regarded as “victims” for the
purpose of assessing the criminal liability of the principal
offender.145 The following decision drew upon Brown (even
though, as Herring points out, the “victims” were not actually
prosecuted but only those who inflicted harm146) in reaching its
conclusion that a narrow interpretation should be given to the
victim rule.



R. V GNANGO [2011] UKSC 59
(SUPREME COURT):
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The defendant voluntarily exchanged gunfire with an opponent, B,
referred to as “Bandana Man”, in a public car park. A shot by B killed
an innocent passer-by. A man thought to be B was arrested but there
was insufficient evidence to charge him. The defendant was charged
with the victim’s murder. At trial, the judge held that it was not
relevant that the defendant and B had reciprocally opposing intentions
to shoot each other. He rejected the Crown’s argument that the
defendant could be liable for aiding and abetting the killing, directing
the jury that the defendant would be guilty of murder if they were sure
that he and B had been in a joint enterprise (whether planned or
spontaneous) to use unlawful violence against each other, and that in
the course of that joint enterprise fight, the victim had been murdered
by B on the basis of transferred malice. The defendant was convicted
and appealed. The Court of Appeal allowed the appeal, holding that
there was no evidence of a shared common purpose. The Crown
appealed to the Supreme Court, contending, inter alia, that the
defendant’s conviction could be justified on the basis that the
defendant had aided and abetted the commission of the murder by
actively encouraging B to shoot at him.

LORD PHILLIPS P and LORD JUDGE CJ:

“[1] Permission to appeal was granted in this case in order to enable
this court to consider the following point of law, certified by the
Court of Appeal as being of general public importance:

’If (1) D1 and D2 voluntarily engage in fighting each other, each
intending to kill or cause grievous bodily harm to the other and
each foreseeing that the other has the reciprocal intention, and if
(2) D1 mistakenly kills V in the course of the fight, in what
circumstances, if any, is D2 guilty of the offence of murdering
V?’

The facts of this case are unusual, but the importance of the point of
law lies in the implications that it may have in respect of the scope
of potential liability of those who permit themselves to become
involved in public order offences.



[2] No previous decision in this jurisdiction provides a clear
indication of how the point of law should be resolved … In resolving
the point of law it will be appropriate to have regard to policy …

[29] Before this court … the Crown has sought to revive the case …
that the respondent had been an accessory to Bandana Man’s attempt
to kill him and thus shared Bandana Man’s liability, as a result of the
doctrine of transferred malice, for the murder… [relying upon
parasitic accessory liability in the alternative].

[44] Why was the Crown so keen to establish liability under the
doctrine of parasitic accessory liability? The answer is, we believe,
that the Crown believed that this route would enable it to by-pass
what was perceived to be a barrier to the direct route to the
respondent’s liability for murder. The direct route was as follows: (i)
Bandana Man attempted to kill the respondent; (ii) by agreeing to the
shoot-out, the respondent aided and abetted Bandana Man in this
attempted murder; (iii) Bandana Man accidentally killed Ms
Pniewska instead of the respondent. Under the doctrine of
transferred malice he was guilty of her murder; (iv) the doctrine of
transferred malice applied equally to the respondent as aider and
abetter of Bandana Man’s attempted murder. He also was guilty of
Ms Pniewska’s murder.
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[45] The Crown believed that there was a barrier to this direct route to
the respondent’s liability for murder. This was the application of the
victim rule … the respondent could not aid and abet his own attempted
murder. If this proposition correctly represents the law, we do not see
how the Crown can avoid its effect by invoking the doctrine of
parasitic accessory liability. Parasitic accessory liability does not differ
in principle from the more common basis for finding someone guilty of
aiding, abetting, counselling or procuring the commission of a crime.
In so far as the law precludes conviction for aiding and abetting a crime
in respect of which the defendant is the victim, it must surely do so
whatever the route by which the defendant would otherwise be held to
have been an accomplice.

[46] We turn then to consider the Crown’s new case, which is that the
conviction of the defendant can be justified on the basis that the
defendant aided and abetted the commission of the murder by actively
encouraging Bandana Man to shoot at him. In relation to this case it



seems to us that the issues for the court are as follows: (i) Does the
victim rule preclude the conviction of a defendant for aiding and
abetting a crime in respect of which he is the victim, even where the
crime is not designed to protect a particular class of which the victim is
a member? If yes, (ii) does the victim rule preclude the conviction of a
defendant for aiding and abetting a crime in respect of which he was
the intended victim, but where the actual victim is a third party? …

[51] [T]here is no applicable statutory victim rule that precludes
conviction of the respondent on the basis that he aided and abetted
Bandana Man’s attempt to kill him or cause him serious injury. Is
there, or should there be, a common law rule that does so?

[52] The fact that Parliament found it necessary to enact s 2(1) of the
[Criminal Law Act] 1977147 Act and s 51 of the [Serious Crime Act]
2007 Act148 is cogent indication that there is no common law rule that
precludes conviction of a defendant of being party to a crime of which
he was the actual or intended victim. We are satisfied that there is no
such rule. This is evident from the fact that, under common law,
attempted suicide was a crime, as was aiding and abetting suicide …

[53] We can see no reason why this court should consider extending
the common law so as to protect from conviction any defendant who is,
or is intended to be, harmed by the crime that he commits, or attempts
to commit. Such an extension would defeat the intention of Parliament
in circumscribing the victim rule in s 51 of the 2007 Act. In R v Brown
[1993] 2 All ER 75, [1994] 1 AC 212 sado-masochists were held to
have been rightly convicted of causing injury to others who willingly
consented to the injuries that they received. There would have been no
bar to conviction of the latter of having aided and abetted the infliction
of those injuries upon themselves. It is no doubt appropriate for
prosecuting authorities to consider carefully whether there is
justification for prosecuting anyone as party to a crime where he is the
victim, or intended victim of that crime, but that is not to say that the
actual or intended victim of a crime should on that ground alone be
absolved from criminal responsibility in relation to it …

[54] In the light of the conclusion that we have just reached, no
question arises as to the application of the victim rule where, although
the intended victim of the crime to which the defendant is party is the
defendant himself, the actual victim proves to be a third party.”

Appeal allowed
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By a majority of six to one, the Supreme Court restored the
defendant’s conviction for murder. Beyond this, however, there
are fundamental differences of view among the majority which
make it difficult to assess the likely impact of this controversial
decision. Lords Phillips and Judge (with whom Lord Wilson
agrees) and Lord Dyson adopt one approach:

1. that the defendant was guilty of murder;

2. not on the basis of joint enterprise or “parasitical
accessorial liability”, because, put simply, there was no
collateral crime (NB this was before Jogee); but

3. on the basis that he had aided and abetted the murder by
encouraging “Bandana Man” to shoot back at him,
foreseeing that he might do so; and

4. applying the doctrine of transferred malice so that the
defendant’s intention towards “Bandana Man” was
transferred to the victim (see below).

They come to this conclusion despite the fact that the trial judge
had rejected this mode of analysis, meaning that the jury never
considered the prosecution case on this basis, and some profound
difficulties with this approach exposed by Lord Kerr in his
persuasive dissent. Two of the remaining Supreme Court judges
in the majority, Lords Brown and Clarke, on the other hand, find
the defendant guilty of murder as a principal, despite the
difficulties in establishing causation given the voluntary actions
of “Bandana Man” which would ordinarily break the chain of
causation between the defendant’s actions and the death of the
passer-by.149 The decision is controversial.

JONATHAN HERRING, “VICTIMS AS
DEFENDANTS: WHEN VICTIMS
PARTICIPATE IN CRIMES AGAINST
THEMSELVES” IN ALAN REED AND
MICHAEL BOHLANDER (EDS),



PARTICIPATION IN CRIME: DOMESTIC
AND COMPARATIVE PERSPECTIVES
(FARNHAM: ASHGATE, 2013), PP.84,
90–91:
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“[T]heir Lordships’ argument is that [statutory provisions in relation to
victims such as in s.51 of the Serious Crime Act 2007] would not be
necessary if there was a general rule that victims could not be liable as
accomplices. However, it is always dangerous to assume a common
law principle from a statute. The mere fact that a statute creates a
particular offence or defence does not necessarily amend the common
law as it applies in similar situations …

The discussion of this issue in Gnango was obiter and … there was no
precedent to support it. A deeper consideration of the issues might have
explained why no prosecutions have been brought …

The best arguments against [victims’] accessorial liability require us to
return to the arguments generally against criminalising self-harm. The
first concerns autonomy. If there is respect for the principles … that
people should be entitled to shape their lives … as they wish, the
criminal law should be reluctant to criminalise what is done. Where the
actors only harm themselves it is not clear that the harm is sufficient to
justify criminal liability, save, maybe, in cases of serious harm. That
argument is as powerful in cases where the defendant has harmed him
or herself as it is in cases where the defendant has persuaded another to
harm him.

… [T]here will be cases which arguably are not protected by the
principle of autonomy. There are cases where serious harm is done or
the behaviour is seen as showing a particular lack of respect for the
dignity of the individual. But … these are likely to be cases where the
individual is in a sorry state and needs support and help, rather than
punishment …

There may be a small band of cases where the individual has
encouraged or helped in causing themselves a serious injury, but there
is no therapeutic case for intervening. Perhaps the Wright [(1603) 1 Co.
Lit. 127a] case, in which the person had their arm removed to assist in



begging, is an example. But these will be very rare indeed.”
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In trying to make sense of the decision in Gnango one fact
stands out as significant: “Bandana Man” was arrested but not
charged and subsequently disappeared. Had he been charged it
seems unlikely that the convoluted prosecution of Gnango for
murder (as opposed to the appropriate charge of attempted
murder of “Bandana Man”) would have been pursued. Policy or
the desire that someone should be brought to justice for the death
of the innocent passerby150 are important considerations in this
Supreme Court decision, as is evident by Lord Brown’s
comment:

“[T]o my mind the all-important consideration here is that both A and
B were intentionally engaged in a potentially lethal unlawful gunfight
(a ‘shoot-out’ as it has also been described) in the course of which an
innocent passer-by was killed. The general public would in my
opinion be astonished and appalled if in those circumstances the law
attached liability for the death only to the gunman who actually fired
the fatal shot (which, indeed, it would not always be possible to
determine). Is he alone to be regarded as guilty of the victim’s
murder? Is the other gunman really to be regarded as blameless and
exonerated from all criminal liability for that killing? Does the
decision of the Court of Appeal here, allowing A’s appeal against his
conviction for murder, really represent the law of the land? …

To my mind the answer to these questions is a plain ‘No’.”151

E. ACCOMPLICES AND
TRANSFERRED MALICE

DAVID LANHAM, “ACCOMPLICES AND
TRANSFERRED MALICE” (1980) 96
L.Q.R. 110, 110–111:
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“An accomplice (A) insti gates a principal offender (PO) to commit a
specific crime. PO commits a crime of the same descripti on but
against a different victi m or subject-matt er or in a different manner. In
what circumstances is A criminally liable for the crime committ ed by
PO? The law in this area has become incoherent for two reasons. First,
opinions differ on the nature of the link required between A and the
crime actually committ ed. There are four theories running through the
authoriti es. First, the direct consequences theory. Under this theory it
is enough that the crime committ ed by PO flows directly from PO’s att
empt to commit the crime suggested. The second theory is the probable
consequence theory. A is liable only if the crime actually committ ed is
a probable consequence of the crime suggested by A. This has been
held to mean that A is liable if he ought to have foreseen the likelihood
of the crime actually committ ed by PO. The third theory is that of
recklessness. A will be liable only if he actually foresees the possibility
that the crime actually committ ed will occur. Finally, there is the
express authority theory. A will be liable only if he has expressly
authorised the crime which is actually committ ed.

These four approaches would be enough in themselves to lead to
confusion but the law is complicated still further by the fact that some
authorities appear to apply different principles to different aspects of
the problem. While the problem is basically one of transferred malice,
the situations requiring the transfer can arise in various different ways.
First, PO may attempt to harm the right victim (X) but harm another
(V) by accident. Secondly, he may believe that V is X and so harm the
wrong victim by mistake. Thirdly, he may do more harm than A
ordered, e.g. injuring V (an unintended victim) as well as X (the
intended victim). Fourthly, he may deliberately depart from A’s orders
and injure V even though he knows that V is not X. Fifthly, he may
commit the crime ordered by A against the correct victim but at a
different time, place or in a different manner from that ordered or
advised by A. Finally, he may commit the crime ordered but against
the wrong subjectmatter.”

Authority on this problem is scarce with most of the controversy
revolving around the following case.

R. V SAUNDERS AND ARCHER (1573) 2
PLOWDEN 473; 75 E.R. 706



(WARWICK ASSIZES):
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Saunders wished to kill his wife so that he could marry another woman.
He explained his plans to Archer who advised him to kill her by
poison. Archer bought the poison and gave it to Saunders to give to his
wife. Saunders mixed the poison with two pieces of roasted apple and
gave it to his wife. After tasting it the wife handed the rest of the apple
to Eleanor, their three-year-old daughter. Saunders, on seeing this,
merely said that “apples were not good for such infants” but when his
wife persisted he simply watched his daughter eat the apple and did
nothing “lest he be suspected”. The daughter died of the poison.
Saunders was found guilty of murder but the question remained as to
the liability of Archer.

LORD DYER CJ:

“But the most difficult point in this case … was whether or not
Archer should be adjudged accessory to the murder. For the offence
which Archer committed was the aid and advice which he gave to
Saunders, and that was only to kill his wife, and no other, for there
was no parol communication between them concerning the daughter,
and although by the consequences which followed from the giving
of the poison by Saunders the principal, it so happened that the
daughter was killed, yet Archer did not precisely procure her death,
nor advise him to kill her, and therefore whether or not he should be
accessory to this murder which happened by a thing consequential to
the first act, seemed to them to be doubtful. For which reason they
thought proper to advise and consider of it until the next gaol
delivery, and in the meantime to consult with the justi ces in the term
… [It was finally agreed] that they ought not to give judgment
against the said Alexander Archer, because they took the law to be
that he could not be adjudged accessory to the said offence of
murder, for that he did not assent that the daughter should be
poisoned, but only that the wife should be poisoned, which assent
cannot be drawn further than he gave it, for the poisoning of the
daughter is a disti nct thing from that to which he was privy, and
therefore he shall not be adjudged accessory to it; and so they were
resolved before this ti me.”
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The judges took two years to decide that Archer was not liable as
accessory to the crime of murder.152 Many times that number of
years have been spent interpreting this decision. A broad
interpretation is that the accomplice will only be liable if he
expressly authorises or foresees the harm which occurs. A
narrower interpretation of Saunders and Archer suggests that
secondary parties will not be liable if the principal deliberately
chooses another victim; effectively this is what Saunders did. He
chose to let a different victim die, rather than step in to prevent
it. On the other hand, if Saunders had not been present when his
daughter ate the apple, he would not have deliberately changed
the plan and the doctrine of transferred malice could apply and
Archer would have been liable. The first case to arise on similar
facts in more recent times is Leahy.153 In this case, where a
deliberate wounding of a different victim took place, the
defendant was held not to have aided and abetted the principal’s
offence.

In the decision of Gnango, where, very unusually, the mens rea
of the principal towards the defendant (with whom he was
engaged in a shoot-out) was transferred to the killing of an
innocent passer-by, leaving the defendant liable for murder as an
accessory, Lords Phillips and Judge stated that:

“The doctrine applies to secondary parties as it does to principal
offenders. Thus if D2 attempts to aid, abet, counsel or procure D1 to
murder V1 but D1, intending to kill V1, accidentally kills V2 instead,
D2 will be guilty of the murder of V2.”154
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The Draft Criminal Code Bill 1989 proposes that the accessory
be liable where the intended offence takes place on an
unintended victim or property, but not liable, as in Leahy, for “an
offence intentionally committed by the principal in respect of
some other person or thing”.155 The Law Commission’s more
recent recommendations take a similar approach when looking at
the “scope of the venture” test for joint criminal ventures.156 The
following example is provided to illustrate how a secondary
party would escape liability for murder, although she would be



liable for the inchoate offence of assisting or encouraging crime:

“D agrees with P, a professional assassin, to provide P with a gun to
murder D’s wife. P is then paid a large sum of money by X to murder
X’s wife, V. P murders V with D’s gun. P does not shoot D’s wife.”157

However, the transferred malice doctrine would apply to enable
the conviction of the secondary party in this second example:

“D encourages P to hit X and gives P a stick with which to do it. D
takes a swing at X but X ducks and the blow strikes and injures V.”158

IV. Conclusion
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We have seen that underpinning the present law are two
assumptions. The first is that complicity is a form of derivative
liability—there is only one offence, that of the principal—and
the second is that accessories are as blameworthy as principal
offenders. They are liable to the same extent and deserve
comparable punishment.

Despite commitment to the first assumption, it is necessary to
question the second assumption that accessories are as
blameworthy as principal offenders and deserve comparable
punishment. At a superficial level, of course, the rationale for
this is obvious: the accessory’s role may have greatly facilitated
the commission of the crime; he “may sometimes be more guilty
than the perpetrator. Lady Macbeth was worse than Macbeth”.159

English law currently allows for maximum flexibility: where the
contribution of the secondary party is greater than that of the
principal he can receive greater punishment, where the
contribution is minor, he can receive less punishment.

It should now be apparent (particularly from the chapter on
inchoate offences) that a basic theme of this book is that criminal
liability ought generally to be imposed only when a
blameworthy actor has caused a specified harm. This is only a
general proposition, not a necessary rule. Thus, as we have seen,



one might be justified in imposing criminal liability in the
absence of blameworthiness (as in crimes of strict liability) or in
the absence of obvious harm, or “first order harm” (as with
inchoate offences). However, where one of these elements is
missing and liability is nevertheless justified, the equation ought
only to be balanced by imposing less criminal liability. This
model provides the key for the structuring of all criminal
offences and ascertaining appropriate levels of punishment. Thus
there can be degrees of blameworthiness (for instance,
intentionally causing harm being regarded as worse than
recklessly causing harm), and, of course, there are degrees of
harm (for instance, killing one’s victim is worse than injuring
them). The correlation of the degree of blameworthiness with the
degree of harm ought to provide a fairly precise level of criminal
liability with appropriate level(s) of punishment.

How does accessorial liability fit into such a model of criminal
liability and punishment? The answer is clear. If an accessory is
less blameworthy or causes less harm than the principal
offender, then he deserves less criminal liability. If he is both
less blameworthy and causes less harm, then he deserves even
less criminal liability and punishment. So the central questions
become:

1. are accessories less blameworthy, and/or

2. do they cause less harm than the principal offender?

A. BLAMEWORTHINESS
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The liability of the accessory is derivative; it stems from the
offence committed by the principal:

“Since the source of culpability as an accessory is not the offence
definition, there is no logical imperative that the mental element for an
accessory should be the same as that required for a principal.”160

As we have seen, the courts appear now to have accepted this
proposition, but not its implications. If it were accepted that the
concept of mens rea presupposes a capacity to control one’s



actions and to choose between alternative courses of conduct,
then the implications become clear. An accessory lacks control
over the principal offender; she cannot make choices for that
principal. (If she could we should classify her as a principal
acting through an innocent agent, or as a co-principal.) The
principal is:

“always the dominant party in the transaction. In criminal schemes,
the principal is the actor-on-stage, who makes the final determination
whether to commit the discrete criminal act.”161

The principal can have the mens rea of the actual offence
because of his hegemony and control. The accessory, at most,
has choice and control over her own actions, namely, her acts of
assistance or encouragement. Once it is realised that this mens
rea of the accessory is not the mens rea of the offence itself, that
it is, in a sense, a step removed from the offence, we can then
focus on the real question: is this mens rea of assisting as
reprehensible as the mens rea of the principal who actually
commits the offence? The answer to this question must be
delayed until we have considered the next problem.

B. CAUSING HARM
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Except in cases of procuring, an accessory, by definition, does
not cause the ultimate harm. He contributes to the crime by his
assistance or encouragement, but he does not actually cause the
ultimate harm if it is inflicted by a responsible principal. So, in
Lynch v DPP,162 for example, Lynch drove some IRA gunmen to
a place where they killed a policeman. By his driving, Lynch
assisted in the commission of the crime, but his actions clearly
did not “cause” the death of the policeman. Indeed, the rules of
accessorial liability only exist because such an accessory does
not cause the prohibited harm; if he did, he would be a principal
offender (or co-principal) and such rules would be
unnecessary.163

DAVID LANHAM, “ACCOMPLICES,



PRINCIPALS AND CAUSATION” (1980)
12 MELBOURNE UNIVERSITY L. REV.
490, 510–511:
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“Assistance or permission: neither assistance nor permission should be
sufficient to amount to cause. If this is all that can be proved against A,
it seems plain that the main motivation for the deed has come from B
or elsewhere. Assistance or permission may be enough to make A
liable as a secondary party where the other conditions for such liability
have been met but they should not be sufficient to make A a principal
on the basis of causation …

Advice or counselling: These should arguably be enough where A
knows the facts which make B’s conduct criminal and B does not.
They should not amount to causation where B knows that his conduct
is criminal. In this latter situation it is reasonable to regard B, the
immediate actor, as the principal offender and to relegate A’s position
to that of secondary party.”
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So causation is not established in such cases. But why is this so?
In the case of Richards,164 Mrs Richards paid two men to inflict
injuries on her husband which she intended should “put him in
hospital for a month”. The two men wounded the husband but
not seriously. Mrs Richards was convicted of wounding with
intent, although this was substituted by a conviction for unlawful
wounding on appeal. Mrs Richard’s actions, in arranging for her
husband to be beaten up badly enough to “put him in hospital for
a month”, were clearly a cause of her husband’s ultimate
injuries.165 Why can they not be regarded as the legal cause?
Unless one adopts the “policy approach” or the “mens rea
approach” to causation the answer would appear to be as
follows: an accessory cannot cause that over which he has no
control166 and the causal link cannot be traced through the
actions of a responsible actor.167 Mrs Richards caused the
principal to act,168 but, by being a responsible actor not subject to
the control or dominance of Mrs Richards, the principal’s actions



broke the chain of causation between Mrs Richards’ actions and
the injuries sustained by her husband. The principal caused the
injuries.169

In some cases, particularly those of aiding and abetting, it might
be difficult even to establish that the accessory’s actions were a
cause of the ultimate harm. Thus in State v Tally170 it was stated:

“The assistance given, however, need not contribute to the criminal
result in the sense that, but for it, the result would not have ensued. It
is quite sufficient if it facilitated a result that would have transpired
without it. It is quite enough if the aid merely renders it easier for the
principal actor to accomplish the end intended by him and the aider
and abettor, though in all human probability the end would have been
attained without it.”171

Dressler argues that the law should distinguish between those
accomplices who can be described as “causal” and those that are
“non-causal”. A “causal” accomplice would be a person but for
whose assistance the offence would not have occurred, who
should be liable for the same offence as the principal offender,
whilst “non-causal” accomplices would be liable for a lesser
offence and punished accordingly.172 Wilson has suggested
something similar.

WILLIAM WILSON, “A RATIONAL
SCHEME OF LIABILITY FOR
PARTICIPATING IN CRIME” [2008]
CRIM. L.R. 3, 5:
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“Of course, agreeing with this latter view [that accomplices should be
liable for the same crime as the principal offender] does not commit us
to a structure of offenders comprising principals, accessories and
inchoate offenders. An attractive alternative … is to abandon the idea
that participation in crime takes the form of physical perpetration on
the one hand, or secondary participation on the other. In its place we
could extend the scope of principal liability to include all those such as



instigators and partners, who ‘cause’ or otherwise control the
occurrence of a criminal act, without necessarily physically
perpetrating it, relegating other forms of participation. This solution
could engender the necessary moral and systemic clarity in relation to
the imposition of liability for those who help or encourage criminal
activities. And it would solve at a stroke most of the doctrinal tensions
arising from the theory of derivative liability, such as those occurring
in the fields of joint enterprise liability and innocent agency and related
cases.”
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As Dressler concedes, however, the problem would be in
defining the causation test. Dressler himself opts for a wide
interpretation of the “but-for” test, and is happy to leave it to a
jury to decide whether, in a case where an accomplice’s lack of
assistance would have delayed but not prevented the commission
of the principal’s crime, a delay of minutes, hours or weeks
would prevent the finding of causation in relation to the
secondary party’s liability.173 Whilst Dressler’s and Wilson’s
instinct that the law ought to distinguish between those who are
critical parties to a crime and those whose involvement is
peripheral is an understandable one, it is not clear that this causal
thesis is workable. Arguably, English law now makes a similar
distinction, having created the inchoate offences of encouraging
or assisting crime. These inchoate offences would catch
Dressler’s “non-causal” accomplices and punish them less
harshly than full accomplices. However, under the current law
there is nothing to prevent “non-causal” accomplices from also
being convicted of the full offence committed by the principal
offender. An example will help to illustrate these points.

WILLIAM WILSON, “A RATIONAL
SCHEME OF LIABILITY FOR
PARTICIPATING IN CRIME” [2008]
CRIM. L.R. 3, 6, 7:
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“John and Anne wish to kill Mark. Anne suggests to John that he



invites Mark over to swim in his swimming pool and then drown him.
They are overheard by two friends, Philip and Jane. Philip says ‘Great
idea. I never liked Mark’. On hearing John doubt the cogency of the
drowning plan, Jane, a busybody but with no other interest in the
outcome, remarks that a good way of drowning Mark, who was not a
strong swimmer, would be to throw a heavy jute net over the pool so
that he could not get out. John and Anne go to Stephen’s chandlery to
buy a heavy jute net. Stephen overhears John and Anne talking about
their intentions while he is in the stock room. He nevertheless sells
them the net, unwilling to sacrifice a sale.

Under the present scheme of liability, if John does commit the
principal offence, he is guilty of murder as principal, having the
intention to kill Mark. Although it would not be doing violence to the
nature of her participation to denote her a principal offender, sharing
both mens rea and causal influence, Anne, as a participant in a joint
venture to kill Mark, is guilty of murder as secondary party. She is
guilty by virtue of her own intention to kill. Philip, although not a party
to the venture, and although having no causal influence on the
outcome, is guilty of murder as secondary party by virtue of his words
of encouragement and his belief that John would attack Mark with the
necessary intention for murder. Jane is guilty of murder as secondary
party by virtue of her assistance and her belief that John would attack
Mark with the necessary intention for murder. Stephen is guilty of
murder as secondary party by virtue of his assistance, believing that the
net was to be used to commit murder.”
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Wilson notes that all of the participants will be liable for the
crime of murder under the current rules of secondary liability,
but what difference would it make if his suggestion that the law
should differentiate between causal and non-causal accomplices
were employed? Presumably all but Philip would remain liable
for murder. Philip would escape liability for murder, since
Wilson states he has no causal influence over the outcome.
However, Philip would be liable for the inchoate offence of
assisting or encouraging crime under the Serious Crime Act
2007, which does not require any such causal link. But what of
Stephen? Would he be seen as a causal accomplice? But for him
providing the jute net then John would not have killed Mark as



he did, but perhaps John could have purchased a net from
elsewhere. Wilson notes that Stephen was in a position to thwart
John’s endeavour,174 which would suggest that he would fall into
the category of “causal” accomplice. However, Wilson suggests
that, while defendants like Stephen may be culpable for their
failure to prevent the crime, it is unfair to punish them for
murder. Yet, given that Stephen is a “mechanical” assister
providing the tools for the offence it is difficult to see how he
would not be classified as a “causal” accomplice, thus
undermining the suggestion that the distinction between causal
and non-causal accomplices can do the work of selecting which
are the most blameworthy participants in crime. If that
distinction were coupled with a more rigorous mens rea
requirement, an improvement on the current law could be
achieved. Thus, if the law of secondary liability required the
secondary party to be a causal player in the offence and to intend
that the crime be committed, defendants such as Stephen would
avoid liability for murder and instead be liable for the inchoate
offence of assisting or encouraging crime.

Even though accessories do not cause the ultimate harm, it is
clear that they do cause a “harm”, namely, the harm of assisting
or encouraging the principal offender. The harm involved in
assisting or encouraging other criminals, like the “harm” in
endangerment offences, is quite different from the ultimate harm
actually inflicted and does not necessarily deserve the same level
of criminal liability and punishment.

C. LESSER LIABILITY AND
PUNISHMENT
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A secondary party causes a different harm from the principal
(the harm of assisting or encouraging a criminal act); she has a
different mens rea from the principal (the mens rea of assisting
or encouraging). If this is a lesser (as well as different) degree of
blameworthiness and harm, this should result in a lesser level of
criminal liability and punishment.

There is one context in which the courts have had to face
questions similar to these and that is in relation to whether the



defence of duress should be made available to an accessory to
murder, but withheld from the principal. In the case of Lynch v
DPP,175 the House of Lords held that duress was a defence to an
accessory to murder. In Abbott,176 the Privy Council held that
duress was no defence to a principal offender to murder. Lord
Morris in Lynch v DPP felt there was a material difference
between the role of the principal and that of the accessory. An
accessory:

“may cling to the hope that perhaps X will not be found at the place or
that there will be a change of intention before the purpose is carried
out or that in some unforeseen way the dire event of a killing will be
averted. The final and fatal moment of decision has not arrived. He
saves his own life at a time when the loss of another life is not a
certainty … [But the principal offender] must personally there and
then take an innocent life. It is for him to pull the trigger or otherwise
personally to do the act of killing.”177
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Lynch has now been overruled by the decision of Howe,178 partly
on the basis of finding the weight of previous authority to have
been against extending the defence of duress to any party to
murder, but also partly as a disavowal of there necessarily being
a distinction between the killer and a secondary party:

“I can, of course see that as a matter of commonsense one participant
in a murder may be considered less morally at fault than another. The
youth who hero-worships the gangleader and acts as a look-out man
whilst the gang enter a jeweller’s shop and kill the owner in order to
steal is an obvious example. In the eyes of the law they are all guilty
of murder, but justice will be served by requiring those who did the
killing to serve a longer period in prison before being released on
licence than the youth who acted as look-out. However, it is not
difficult to give examples where more moral fault may be thought to
attach to a participant in murder who was not the actual killer; I have
already mentioned the example of a contract killing, when the murder
would never have taken place if a contract had not been placed to take
the life of the victim. Another example would be an intelligent man
goading a weakminded individual into a killing he would not



otherwise commit.”179

Are these arguments convincing? Or do the views of Lord
Morris in Lynch reflect the way most people think?180 The Law
Commission has recommended that duress ought to be a full
defence to first degree murder, and should be available to both
principal and secondary parties,181 providing the following
example of how the current law may prove unfair to accessories:

“For example, many people would be disturbed if they knew that at
present D, an otherwise innocent taxi driver, could be convicted of
murder on account of his having driven P to the victim’s address, at
gunpoint, on the mere basis that D was aware that murder would be
committed there.”182
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The accessory who provides assistance or encouragement is
clearly blameworthy, but not as blameworthy as the principal
who actually pulls the trigger, stabs with the knife or takes the
property. It is the principal who is the dominant party who has to
make the final decision to commit the crime. It is the principal
who is in control and has the power to choose whether to commit
the crime or not. In moral terms this makes his actions “worse”
than those of the accessory. The principal is “tainted”,183

contaminated by being the direct instrument of the crime; he is
the one with the “blood on his hands”. The accessory is likewise
tainted or contaminated—but for what she has done, namely her
lesser role of assistance or encouragement. German law, for
example, recognises the different levels of culpability between
principal and accessory by providing that punishment for the
latter is reduced as follows:

“1. Instead of life imprisonment, the punishment is imprisonment for
not less than three years.

2. In cases of prescribed terms of imprisonment, the
maximum term may be reduced to three-fourths of the
prescribed maximum. The same reduction applies to
monetary penalties.



3. The minimum term of imprisonment is mitigated as
follows:

a. From a minimum of ten or five years to a minimum of
two years.

b. From a minimum of three or two years to a minimum
of six months.

c. From a minimum of one year to a minimum of three
months.

d. In other cases the statutory minimum is retained.”184

However, it does not follow that all secondary parties should be
treated the same. One might wish to distinguish between
different classes of accessories in terms of their liability and
punishment. The actions of the instigator or mastermind behind
the crime are generally more reprehensible than those of an
accessory simply assisting the principal at the scene of the crime;
the causal contribution of such an instigator towards the ultimate
crime is certainly greater; he may thus deserve greater
punishment.

Even if not all the ideas expressed in this section are fully
accepted, it is nevertheless hoped that one fact has clearly
emerged. Rules of criminal liability should not be rationalised or
reformed in a vacuum. This should only be done by reference to
a coherent theory of criminal liability, and such a theory should
only be constructed by ultimate reference to the punishment to
be meted out to offenders. The Law Commission’s proposals in
its second report on secondary liability fail to feature this
reference point as a basis for reform, and as such are to be
lamented.

1 Between 1990 and 2000, 22% of murders and 15% of involuntary manslaughters
involved multiple parties (Weston, Criminal Complicity: A Comparative Analysis of
Homicide Liability, 2002, PhD thesis, University of Wales, Swansea). Although only
looking at joint enterprise, a report revealing that between 2005 and 2013 there were
4,590 prosecutions for homicide involving 2 or more defendants also gives an
indication of the scale of offending involving more than one party: the Bureau of
Investigative Journalism, Joint Enterprise: An Investigation into the Legal Doctrine
of Joint Enterprise in Criminal Convictions (London: The Bureau of Investigative
Journalism, 2014), p.7.

2 See also, B. Livings and E. Smith, “Locating Complicity: Choice, Character,



Participation, Dangerousness and the Liberal Subjectivist” in A. Reed and M.
Bohlander (eds), Participation in Crime: Domestic and Comparative Perspectives
(Farnham: Ashgate, 2013).

3 Whilst the terms “secondary offenders”, “accomplices” and “accessories” are often
used interchangeably, the Court of Appeal has expressed the view that the term
“secondary parties” is preferable because it emphasises that secondary liability is
derivative from the liability of the principal offender: R. v Bryce (Craig Brian)
[2004] 2 Cr. App. R. 35 at [38].

4 Accessories and Abettors Act 1861 s.8. It is also possible to aid and abet a summary
offence: the Magistrates’ Courts Act 1980 s.44.

5 Att-Gen’s Reference (No.71 of 1998) (Anderson) [1999] 2 Cr. App. R. (S.) 369. The
mandatory life sentence for murder applies to secondary parties in the same way as it
applies to principal offenders. In R. v Height (John) [2009] 1 Cr. App. R. (S.) 117 it
was held that although no reference was made to secondary parties in the Criminal
Justice Act 2003 Sch.21 paras (4) and (5), those guidelines could be applied to
secondary parties in the same way as they applied to principal offenders, and it would
be wrong in the present case for the starting point for the secondary party’s minimum
term of imprisonment for murder to be lower than that of the principal offender,
given that the former had arranged for his wife to be killed.

6 This is the key to distinguishing secondary liability from the offences of encouraging
or assisting crime under the Serious Crime Act 2007 ss.44, 45 and 46, which do not
require that the offence that is encouraged or assisted actually be committed. See
Ch.5 above, paras 5-127–5-143.

7 Ashworth’s commentary on Bryce [2004] Crim. L.R. 936, 937.
8 Until 1967, principals were known as principals in the first degree and secondary

parties as principals in the second degree if they were present at the crime and
accessories if they were not. The Criminal Law Act 1967 effectively abolished the
need for that distinction to be drawn.

9 There is no legal obligation to draw this distinction in an indictment. See fnn.21–25
below.

10 Not least because strict liability does not extend to accessories (Callow v Tillstone
(1900) 8 L.T. 411). Even if a principal can be convicted without proof of mens rea,
secondary parties must act with the requisite mental element.

11 D. Ormerod and K. Laird, Smith and Hogan’s Criminal Law, 14th edn (Oxford:
OUP, 2015), p.204.

12 Unfortunately, comments by, e.g. Lords Brown and Clark in Gnango [2011] UKSC
59 at [71] and [81] that the defendant was guilty of murder as a principal give
insufficient weight to this key point.

13 See R. v Stringer (Neil Bancroft) (1992) 94 Cr. App. R. 13 where the defendant, a
business manager of a company, signed false invoices with the intention that innocent
company employees would pass them for payment. When the company’s bank
account was duly debited, the defendant was convicted of theft of the money
involved, through innocent agents.

14 Law Commission Consultation Paper No.131, Assisting and Encouraging Crime
(1993), para.2.10.

15 Att-Gen’s Reference (No.1 of 1975) [1975] Q.B. 773 at 779.
16 DPP for Northern Ireland v Lynch [1975] A.C. 653 at 698.

17 Att-Gen’s Reference (No.1 of 1975) [1975] Q.B. 773.



18 See fn.8 above.

19 In Stringer [2011] EWCA Crim 1396 the Court of Appeal reaffirmed this, rejecting
an argument that in order to aid and abet the defendant had to be present at the time
of the commission of the crime.

20 e.g. in Att-Gen v Able [1984] Q.B. 795 all the words were regarded as synonyms for
“helping”.

21 In Bryce, the Court of Appeal stated that in charging secondary parties “it is
frequently advisable (as was done in this case) to use the ‘catch-all’ phrase ‘aid, abet,
counsel or procure’ because the shades of difference between them are far from
clear”: Bryce [2004] 2 Cr. App. R. 35 at [39].

22 R. v Forman and Ford [1988] Crim. L.R. 677. This avoids prosecution problems
where uncertainty exists as to who is the principal.

23 DPP of Northern Ireland v Maxwell (1979) 68 Cr. App. R. 128.
24 Taylor, Harrison and Taylor [1998] Crim. L.R. 582. The citing in R. v Montague

(Damian John) [2013] EWCA Crim 1781 of the passage in Maxwell which stressed
the need for clarity is, therefore, welcome.

25 R. v Mercer (Mark John) (Retrial) [2001] EWCA Crim 638. Article 6(3)(a) states
that everyone charged with a criminal offence has the right to be informed “in detail,
of the nature and cause of the accusation against him”.

26 K. J. M. Smith, A Modern Treatise on the Law of Complicity (Oxford: Clarendon
Press, 1991), p.7.

27 Smith, A Modern Treatise on the Law of Complicity (1991), p.246.
28 R. v Mendez (Reece) [2010] EWCA Crim 516.

29 S. H. Kadish, “Complicity, Cause and Blame: A Study in the Interpretation of
Doctrine” (1985) 73 Cal. L. Rev. 324, 327. See also, G. Williams, “Complicity,
Purpose and the Draft Code—I” [1990] Crim. L.R. 4, 6.

30 R. v Luffman [2008] EWCA Crim 1739.

31 The court accepted that causation would be important in a case of procuring (see
fn.39 below), but treated the present case as one that involved aiding, abetting or
counselling, but not procuring.

32 Stringer [2011] EWCA Crim 1396.

33 Stringer [2011] EWCA Crim 1396 at [49].
34 Stringer [2011] EWCA Crim 1396 per Toulson LJ, citing the words of the Law

Commission: Law Com. No.300, Inchoate Liability for Assisting and Encouraging
Crime (2006), para 2.36.

35 Giannetto [1997] 1 Cr. App. R. 1.
36 See further, J. C. Smith, “Criminal Liability of Accessories: Law and Law Reform”

(1997) 113 L.Q.R. 453, 458. See also Att-Gen v Able [1984] 1 Q.B. 795 where it was
stated that it “does not make any difference” whether the person counselled would
have acted anyway.

37 In Bryce [2004] 2 Cr. App. R. 35 at [75] the court concluded that as long as there is
no “overwhelming supervening event” between the defendant’s act of assistance and
the commission of the offence then liability will be established. The position is
different with regard to procuring.

38 D. Ormerod and K. Laird, Smith and Hogan’s Criminal Law, 14th edn (Oxford:



OUP, 2015), p. 216. One may certainly procure an offence without the principal’s
knowledge.

39 Att-Gen’s Reference (No.1 of 1975) [1975] Q.B. 773.
40 Stringer [2011] EWCA Crim 1396 at [51].

41 The term “presence” is broadly interpreted so as to include, for example, the look-out
person standing outside: Betts and Ridley (1930) 22 Cr. App. R. 148.

42 See also Wilcox R. v Jeffrey [1951] 1 All E.R. 464 and R. v Bland [1988] Crim. L.R.
41.

43 R. v Tait [1993] Crim. L.R. 538. See also the Privy Council decision in Robinson v
The Queen [2011] UKPC 3.

44 G. P. Fletcher, Rethinking Criminal Law (New York: OUP, 1978), p.679.

45 Such persons could be liable for encouraging crime under the Serious Crime Act
2007, provided that they either intended to encourage the commission of an offence
or believed that their act would encourage its commission.

46 Du Cros v Lambourne [1907] 1 K.B. 40; cf. R. v Harris [1964] Crim. L.R. 54 where
the supervisor of a learner-driver was convicted as an accessory to the learner-
driver’s traffic offences because he knowingly failed to take steps to stop them.

47 Cassady v Morris (Reg.) (Transport) [1975] R.T.R. 470; Forman and Ford [1988]
Crim. L.R. 677.

48 R. v Webster (Peter David) [2006] 2 Cr. App. R. 6.

49 R. v JF Alford Transport Ltd [1997] 2 Cr. App. R. 326.
50 Brown v The State [2003] UKPC 10 at [13].

51 See, e.g. Law Commission Paper No.300, Inchoate Liability for Assisting and
Encouraging Crime (2006), para.2.3; R. Buxton, “Joint Enterprise” [2009] Crim.
L.R. 233.

52 Chan Wing-Siu v The Queen [1985] A.C. 168.

53 R. v Powell and R. v English [1999] 1 A.C. 1.
54 J. C. Smith, “Criminal Liability of Accessories: Law and Law Reform” [1997] 113

L.Q.R. 453, 455.

55 R. v Slack (Martin Andrew) [1989] Q.B. 775.
56 At paras 6-027–6-037.

57 Law Commission Consultation Paper No.131, Assisting and Encouraging Crime
(1993), para.2.49.

58 Bryce [2004] 2 Cr. App. R. 35 at [42].

59 G. E. Mueller, “The Mens Rea of Accomplice Liability” (1988) 61 South. Calif. L.R.
2169, 2172.

60 NCB v Gamble [1959] 1 Q.B. 11. See also DPP v Lynch [1975] A.C. 653.

61 Contrary to the Motor Vehicles (Construction and Use) Regulations 1955 (SI
1955/990) regs 68 and 104.

62 Gamble [1959] 1 Q.B. 11 at 23.

63 D. J. Baker, Glanville Williams’ Textbook of Criminal Law, 4th edn (London: Sweet
& Maxwell, 2015), para.17-031.

64 R. v Bainbridge (Alan) [1960] 1 Q.B. 129.



65 G. Virgo, “Clarifying Accessorial Liability” (1998) 57 C.L.J. 13, 15: “It is to be
hoped that in future joint enterprise liability can be treated simply as a historical
footnote and not as a distinct part of accessorial liability”.

66 Commentary to Marks [1998] Crim. L.R. 676: “it is unfortunate that the phrase ‘joint
enterprise’ has been given a special status for which there is no proper foundation”
(677).

67 R. Buxton, “Joint Enterprise” [2009] Crim. L.R. 233, 238.

68 A. P. Simester, Simester and Sullivan’s Criminal Law: Theory and Doctrine, 5th edn
(Oxford: Hart, 2013), p.245. See also A. P. Simester, “The Mental Element in
Complicity” (2006) 122 L.Q.R. 578–601 and B. Kreb, “Joint Criminal Enterprise”
[2010] 73 M.L.R. 578.

69 Law Commission Report No.305, Participating in Crime (2007), para.3.52.

70 R. v Powell; English [1999] 1 A.C. 1.
71 Chan Wing-Siu [1985] A.C. 168.

72 Chan Wing-Siu [1985] AC 168 at 175.
73 See summary of the case in [52]–[58] of the extract from R. v Jogee [2016] UKSC 8

below para.6-030.

74 Ruddock v The Queen [2016] UKPC 7.
75 Lawyers were instructed by two campaign groups: Just for Kids Law and Joint

Enterprise Not Guilty by Association (JENGbA).

76 Owen Bowcott, “Ameen Jogee jailed for manslaughter in joint enterprise test case”
The Guardian 21 September 2016 at
https://www.theguardian.com/law/2016/sep/12/ameen-jogee-jailed-manslaughter-
police-officer-joint-enterprise-test-case [Accessed March 2017].

77 R. v Jogee [2016] UKSC 8 at [90].

78 D. Ormerod and K. Laird, “Jogee—Not the End of a Legal Saga but the Start of a
New One?” [2016] Crim. L.R. 539, 546.

79 D. Ormerod and K. Laird, “Jogee—Not the End of a Legal Saga but the Start of a
New One?” [2016] Crim. L.R. 539, 547.

80 Anwar [2016] EWCA Crim 551.
81 See, e.g. R. Buxton, “Jogee: Upheaval In Secondary Liability for Murder” [2016]

Crim. L.R. 324, 227.

82 Anwar [2016] EWCA Crim 551 at [22].
83 R. v Jogee [2016] UKSC 8 at [96].

84 D. Baker, “Letter: Jogee: jury directions and the manslaughter alternative” [2017]
Crim. L.R. 51–56, 52.

85 Joint Enterprise Not Guilty by Association: http://www.jointenterprise.co/ [Accessed
March 2017].

86 M. Dyson, Letter to the Editor, [2016] Crim. L.R. 638–643, 642.
87 R. v Jogee [2016] UKSC 8 at [100].

88 Johnson [2016] EWCA Crim 1613.
89 K. Laird, “Case Comment: R. v Johnson” [2016] Crim. L.R. 216–221, 221.

90 A. Simester, “Accessory liability and common unlawful purposes” (2017) 133 L.Q.R.

http://www.theguardian.com/law/2016/sep/12/ameen-jogee-jailed-manslaughter-police-officer-joint-enterprise-test-case
http://www.jointenterprise.co/


73–90, 81.

91 A. Simester, “Accessory liability and common unlawful purposes” (2017) 133 L.Q.R.
73–90, 90.

92 F. Stark, “The Demise of “Parasitic Accessorial Liability”: Substantive Judicial Law
Reform, Not Common Law Housekeeping” (2016) 75(3) Cambridge Law Journal
550–579, 577.

93 F. Stark, “The Demise of “Parasitic Accessorial Liability”: Substantive Judicial Law
Reform, Not Common Law Housekeeping” (2016) 75(3) Cambridge Law Journal
550–579, 551.

94 Blakely v DPP [1991] Crim. L.R. 763; [1991] R.T.R 405.

95 Blakely v DPP [1991] R.T.R 405 at 417.
96 Blakely v DPP [1991] R.T.R 405.

97 The Law Commission states that a generous host is liable for drunken driving even if
she is indifferent to whether the principal commits the offence, and that it is enough
that she believes that they will commit the offence as a result of the alcohol she
supplies. In a footnote, the Law Commission further admits that, following Blakely,
Sutton and Webster it is enough that they foresee that the principal might, or was
likely to, commit the offence: Law Commission Paper No.300, Inchoate Liability for
Assisting and Encouraging Crime (2006), para.4.17.

98 Law Commission Consultation Paper No.131, Assisting and Encouraging Crime
(1993). For an argument that complicity ought to be abolished, see G. Sullivan,
“Doing without Complicity” [2012] J. of Commonwealth Crim. Law 199.

99 J. C. Smith, “Criminal Liability of Accessories: Law and Law Reform” (1997) 113
L.Q.R. 453, 463 and K. J. M. Smith, “The Law Commission Consultation Paper on
Complicity: (1) A Blueprint for Rationalisation” [1994] Crim. L.R. 239, 250.

100 Law Commission Report No.305, Participating in Crime (2007), para.1.4. Before the
Law Commission completed its report on secondary liability it had already, however,
made recommendations relating to secondary liability in cases of homicide (Law
Commission Paper No.304, Murder, Manslaughter and Infanticide (2006)). These
recommendations were originally adopted in part by the Government in drafting the
Coroners and Justice Bill. However, following the consultation process they were
dropped from the Bill on the basis that secondary liability needs to be reformed as a
whole rather than in parts: Ministry of Justice, Murder, Manslaughter and
Infanticide: Proposals for Reform of the Law: Summary of Responses and
Government Position, CP(R) August 19, 2009, paras 105–106.

101 D. Ormerod and R. Fortson, “Serious Crime Act 2007: The Part 2 Offences” [2009]
Crim. L.R. 389, 394.

102 Law Commission Consultation Paper No.131 Assisting and Encouraging Crime
(1993), para.2.120.

103 Law Commission Report No.305 Participating in Crime (2007), para.3.56.
104 R. v Jogee [2016] UKSC 8.

105 Law Commission Report No.305 Participating in Crime (2007), para.3.7.
106 Law Commission Report No.305 Participating in Crime (2007), para.1.9.

107 Law Commission Report No.305 Participating in Crime (2007), para.3.34.
108 G. R. Sullivan, “Participating in Crime: Law Com No.305—Joint Criminal Ventures”

[2008] Crim. L.R. 19.



109 Law Commission Report No.305 Participating in Crime (2007), para.4.29.

110 The Law Commission propose one further offence, considered below at para.6-056.
111 House of Commons Justice Committee, Joint Enterprise (Eleventh Report of Session

2010–2012) (2012) HC Paper No.1507).

112 J. W. C. Turner, Russell on Crime, 12th edn (London: Stevens & Sons, 1964), p.128;
affirmed in Surujpaul v The Queen [1958] 3 All E.R. 300 at 301.

113 D. J. Baker, Glanville Williams, Textbook of Criminal Law, 3rd edn (London:
Stevens & Sons, 2012), p.518.

114 Fletcher, Rethinking Criminal Law (1978), pp.665–667. cf. Stringer (1992) 94 Cr.
App. R. 13.

115 R. v Millward (Sidney Booth) [1994] Crim. L.R. 527.

116 Wheelhouse [1994] Crim. L.R. 756 followed Millward although it was unnecessary to
do so on the facts since the doctrine of innocent agency applied.

117 See, e.g. commentary to R. v Loukes (Noel Martyn) [1996] Crim. L.R. 341, 343; and
R. Taylor, “Complicity, Legal Scholarship and the Law of Unintended
Consequences” (2009) 29 L.S. 1, 7.

118 Loukes [1996] 1 Cr. App. R. 444; see also Thornton v Mitchell [1940] 1 All E.R. 339
and R. v Roberts (David Geraint) [1997] Crim. L.R. 209.

119 Contrary to the Road Traffic Act 1988 ss.1 and 2A.

120 Roberts [1997] Crim. L.R. 209.
121 Smith, “Commentary to Roberts” [1997] Crim. L.R. 209, 211.

122 Taylor, “Complicity, Legal Scholarship and the Law of Unintended Consequences”
(2009) 29 L.S. 1, 9.

123 R. Taylor, “Procuring, Causation, Innocent Agency and the Law Commission”
[2008] Crim. L.R. 32, 36.

124 Taylor, “Procuring, Causation, Innocent Agency and the Law Commission” [2008]
Crim. L.R. 32, 40. D would avoid liability under cl.4 because subs.(2) would require
that there were no additional reasons why P did not commit the offence, other than
his being under the age of 10, having the defence of insanity, or acting without the
fault requirement. If he was acting under duress there would be another reason.

125 Taylor, “Procuring, Causation, Innocent Agency and the Law Commission” [2008]
Crim. L.R. 32, 49.

126 R. v Richards (Isabelle Christina) [1974] Q.B. 776.
127 K. J. M. Smith, A Modern Treatise on the Law of Complicity (Oxford: Clarendon

Press, 1991), p.130.

128 Law Commission Consultation Paper No.131, Assisting and Encouraging Crime
(1993), para.2.38. See also Smith, A Modern Treatise on the Law of Complicity
(1991), pp.127–133.

129 K. J. M. Smith, “Withdrawal in Complicity: A Restatement of Principles” [2001]
Crim. L.R. 769.

130 Smith (see fn.129) argues that the nature and scope of a withdrawal defence should
depend on the rationale for having such a defence: whether it is an incentive for the
accessory to desist or whether it is evidence of the accessory’s lack of (or
diminished) culpability or future dangerousness.

131 Rook (1993) 97 Cr. App. R. 327. See also R. v Grundy [1977] Crim. L.R. 543, where



the party also sought (successfully) to withdraw before the commission of the crime
(some 2 weeks hence); see also R. v Croft (William James) (1944) 29 Cr. App. R.
169, R. v Whitefield (Arthur Armour) (1984) 79 Cr. App. R. 36 and R. v Baker [1994]
Crim. L.R. 444.

132 R. v Mitchell (Frank) [1999] Crim. L.R. 496.
133 O’Flaherty [2004] 2 Cr. App. R. 20.

134 This was also the approach taken in R. v D [2005] EWCA Crim 1981.
135 R. v O’Flaherty (Errol Carlton) [2004] Crim. L.R. 751 at 752.

136 Mitchell [2008] EWCA Crim 2552; [2009] Crim L.R. 287.
137 In a case of spontaneous violence it is clear that it is not necessary for the accessory

to take reasonable steps to prevent crime: O’Flaherty [2004] 2 Cr. App. R. 20 at [61].

138 K. J. Smith “Withdrawal in Complicity: A Restatement of Principles” [2001] Crim.
L.R. 769, 776.

139 R. v Tyrell [1894] 1 Q.B. 710.

140 e.g. R. v Whitehouse (Arthur) [1977] Q.B. 868.
141 Although this principle has not been repealed by legislation, it has been argued that

certain provisions under the Sexual Offences Act 2003 manage to circumvent its
application, thereby criminalising victims one would expect to see protected by the
law (M. Bohlander, “The Sexual Offences Act 2003 and the Tyrell Principle—
Criminalising the Victims?” [2005] Crim. L.R. 701). The Law Commission
considered the point at some length in its most recent report on secondary liability:
Law Commission Report No.305, Participating in Crime (2007), paras 5.24–5.38.

142 Section 51 of the Serious Crime Act 2007 codifies Tyrell and excludes liability for
encouraging or assisting crime for victims in cases of any “protective offence”. See
above, Ch.5. A similar draft provision is included in cl.6 of the draft Participating in
Crime Bill, appended to Law Commission Report No.305, Participating in Crime
(2007).

143 R. v Brown (Anthony Joseph) [1994] 1 A.C. 212.

144 The Guardian 8 February 1992.
145 L. Bibbings and P. Alldridge, “Sexual Expression, Body Alteration, and the Defence

of Consent” (1993) 20 J.L. and Soc. 356, 364.

146 J. Herring, “Victims as Defendants: When Victims Participate in Crimes Against
Themselves” in A. Reed and M. Bohlander (ed), Participation in Crime: Domestic
and Comparative Perspectives (Farnham: Ashgate, 2013), p.83.

147 See above para.5-101.

148 See above para.5-147.
149 See above,para.2-097.

150 E. Freer, “R. v Gnango: The Curious Case of Bandana Man” (2012) 176 Crim. Law
and Justice Weekly 218.

151 Gnango [2011] UKSC 59 at [68]-[69]. See further D. Ormerod, “Worth the Wait?”
[2012] Crim. L.R. 79, 80.

152 Even then, his release was not immediately ordered; he was kept in prison until he
could purchase his pardon.

153 R. v Leahy [1985] Crim. L.R. 99.



154 Gnango [2011] UKSC 59 at [16].

155 Law Commission No.177 (1989) cl.27(5).
156 The Law Commission is of the opinion that the issue would not arise in cases of

complicity other than those involving a joint criminal venture: Law Commission
Report No.305, Participating in Crime (2007), para.3.165.

157 Law Commission Report No.305, Participating in Crime (2007), para.3.163.
158 Law Commission Report No.305, Participating in Crime (2007), para.3.164.

159 G. Williams, Textbook of Criminal Law, 1st edn (London: Stevens & Sons, 1978),
p.287; see also J. C. Smith, “A Note on Duress” [1974] Crim. L.R. 349, 351, cited
with approval by Lord Edmund-Davies in Lynch v DPP [1975] A.C. 653 at 709. Lord
Simon in Lynch and Lords Wilberforce and Edmund-Davies in Abbott v The Queen
[1977] A.C. 755, all opined that no distinction could be based on the degree of
participation in a crime.

160 I. Dennis, “The Mental Element for Accessories” in P. Smith (ed), Essays in Honour
of J. C. Smith (London: Butterworths, 1987), p.40.

161 Fletcher, Rethinking Criminal Law (1978), p.656.
162 Lynch [1975] A.C. 653.

163 But see Smith, A Modern Treatise on the Law of Complicity (Oxford: Clarendon
Press, 1991), pp.54–93 where he explores causation’s role in complicity and
concludes that “narrowing complicity’s coverage to cases of provable causal
contribution would offer a basis of liability which was more intuitively appealing and
morally consistent (with that of a principal)” (p.90).

164 R. v Richards (Isabelle Christina) [1974] Q.B. 776 (cited in the extract of Howe,
above, para.6-059).

165 Above, para.6-059.
166 Fletcher, Rethinking Criminal Law (1978), p.656; D. Lanham, “Accomplices,

Principals and Causation” [1980] 12 Melbourne University Law Review 490, p.506.

167 Above, paras 2-080–2-081.
168 H. L. A. Hart and T. Honoré would dispute even this. Where the actions of the

principal offender are fully voluntary “it will not strictly be correct to say that the
instigator has caused the principal to act as he does”. They argue, however, that the
actions of the principal “may, in a sense, be described as the consequence of the
instigator”—this they describe as a different variety of causal connection (H. L. A.
Hart and T. Honoré, Causation in the Law, 2nd edn (Oxford: Clarendon Press, 1985),
p.381).

169 Gardner argues, however, that to say that the secondary party (in our example, Mrs
Richards) does indeed “cause” the harm or death does not wipe out the hitman’s part
in the story as a responsible agent. In his view, accomplices do make a causal
contribution to the end crime but the nature of their causal contribution is different to
that of a principal offender: “The essential difference between them is that
accomplices make their difference through principals, in other words by making a
difference to the difference that principals make”, J. Gardner, “Complicity and
Causality” (2007) Crim. Law and Philos. 1, 127–141, 128.

170 State v Tally (1894) 102 Ala. 25.

171 Hart and Honoré, Causation in the Law, 2nd edn (1985): “When the participant
merely assists he neither ‘causes’ the principal to act nor does the latter act ‘in
consequence’ of his assistance. Probably the assistance need not even be a sine qua



non of success” (p.388).

172 J. Dressler, “Reassessing the Theoretical Underpinnings of Accomplice Liability:
New Solutions to an Old Problem” (1985) 37 Hastings L.J. 91; J. Dressler,
“Reforming Complicity Law: Trivial Assistance as a Lesser Offence?” (2008) 5 Ohio
State Journal of Criminal Law 427–448.

173 Dressler, “Reforming Complicity Law: Trivial Assistance as a Lesser Offence?”
(2008) 5 Ohio State Journal of Criminal Law 427–448, 442.

174 W. Wilson, “A Rational Scheme of Liability for Participating in Crime” [2008] Crim.
L.R. 3, 8.

175 Lynch [1975] A.C. 653.

176 Abbott [1977] A.C. 755.
177 The opposite view was expressed by Lords Wilberforce and Edmund-Davies,

dissenting in Abbott.

178 Howe [1987] 1 A.C. 417.
179 Howe [1987] 1 A.C. 417, 444–445.

180 The respondents to a survey on public opinion by R. H. Robinson and J. M. Darley,
“Objectivist Versus Subjectivist Views of Criminality: A Study in the Role of Social
Sciences in Criminal Law Theory” (1998) 18 O.J.L.S. 409 assigned significantly less
liability (and punishment) to accomplices compared to the perpetrators of crime.

181 Law Commission Paper No.304, Murder, Manslaughter and Infanticide (2006),
para.4.39.

182 Law Commission Consultation Paper No.177, A New Homicide Act for England and
Wales? (2005), para.5.68.

183 Fletcher, Rethinking Criminal Law (1978), pp.345–347.

184 StGB art.49(1). See Fletcher, Rethinking Criminal Law (1978), p.650.





Chapter 7

Non-Fatal Offences
Against the Person

I. Offences against the Person (Non-
Sexual)

A. THE EXTENT AND CONTEXT OF
VIOLENCE

7–001

There are many reasons why people commit crimes of violence.
Criminological explanations of this type of offending have
drawn upon biological and genetic theories, psychological and
social psychological theories, and various sociological theories.1

Discussion of these theories is beyond the scope of this book.
However, an understanding of the law is assisted by an
appreciation of the context in which violence occurs and the
extent to which the law is utilised as a response to violence.

Offences of violence make up almost one quarter of all recorded
crime. In 2015/16, such offences accounted for 23% (1 million)
of the 4.6 million crimes recorded by the police.2 Of these
violent offences, less than half resulted in any injury to the
person.3 There has been a significant increase in the number of
violent offences recorded by the police over the past five years,
with official statistics showing the number of crimes increasing
by 56% since 2010/11.4

However, these official figures do not reveal the true extent of
violence, often called the “dark figure” of crime. This is because
large numbers of violent incidents are never reported to the
police. The Crime Survey for England and Wales (CSEW),



which is based on around 50,000 interviews with persons aged
16 or over living in private households,5 estimated that there
were 1.3 million offences of violence in 2015/16.6 Contrary to
recorded offences, the estimated number of violent offences has
fallen by 32% over the past five years, and by 66% since 1995.7

Many of the “violent” incidents counted by the survey amount to
common assaults, often involving scuffles at school and in and
around pubs and clubs when little or no injury has been caused.
In fact, the CSEW found that 53% of all CSEW violent incidents
involved no injury to the victim.8 However, it would be a
mistake to conclude that there was any correlation between
seriousness of injury and the reporting of such offences. Both
minor assaults and many serious attacks resulting in stab
wounds, broken cheekbones, noses and ribs are not reported to
the police.9

There are various reasons, apart from the triviality of the
incident and injury, why offences are not reported. Factors
associated with the decision not to report include: an assessment
that the police will not be able to do anything about it; the
victim’s habituation to violence; an unwillingness to have their
own conduct exposed to scrutiny; hostility towards the police;
fear of reprisal; and the impact such reporting might have upon
continuing relationships with the assailant and others.10 Survey
results from 2010/11 found that a significant reason for not
reporting violent crime (in 33% of cases) was that victims
considered the issue as a private matter best dealt with by
themselves.11 This last reason helps to explain why cases of
domestic violence are reported even less frequently than other
cases, although the difference in reporting rates between the
official statistics and the CSEW is no longer as great as it was.

A further important factor to consider is that, even if the violent
incident has been reported to the police, they may not record it
because they regard the alleged offence as too trivial or perhaps
disbelieve the person reporting the crime, especially if that
person comes from a section of society perceived as unreliable
as witnesses.12 It has been estimated that 68% of all offences of
violence reported to the police are recorded with only 55% of
reported common assaults ending up in the police records.13

Further, even if an offence is recorded it may be under a



different classification, such as drunk and disorderly conduct or
criminal damage.14 And, of course, the fact that a crime has been
recorded does not mean that it will be followed by a prosecution.
In many cases the CPS will refuse to prosecute, mainly on the
basis of the unreliability of victims/witnesses or their
unwillingness to testify.

7–002

In recent years, research has begun to focus on the
characteristics of victims of crime. One of the most significant
factors affecting the risk of violence is that of ethnic origin.
Since separate records were kept, the number of racial assaults
has been increasing every year. According to CSEW data there
are an estimated 106,000 race “hate crimes” committed each
year, with approximately 50% of these incidents involving
violence against the person.15 Concern over such assaults, fuelled
by media coverage of a few high-profile cases, led to the
enactment of the Crime and Disorder Act 1998 increasing the
maximum sentence for most of the offences against the person
where the offence is “racially aggravated”.16 Fear after
September 11 that there could be an increase in attacks on
members of religious groups resulted in the Anti-terrorism,
Crime and Security Act 2001 s.39, making similar increases in
maximum sentence where the offence is “religiously
aggravated”. The Criminal Justice Act 2003 s.146 additionally
provides that for sentencing purposes the court “must” treat as an
aggravating factor the fact that the offender demonstrated, or
was (partly) motivated by, hostility to the victim based on the
victim’s (actual or presumed) sexual orientation, disability or
transgender identity.

Another characteristic of violent crimes is that women are also
more likely to be victims of crime than they are to be offenders
and are more likely than men to be assaulted by someone they
know. As Cretney and Davis say:

“Assaults are overwhelmingly perpetrated by men. Men in public use
violence against other males, whom they may not know. In private
they assault women, whom they do know.”17

Data published by the Home Office shows that while men are



more likely to be the victims of violence from a stranger, women
are more likely to be the victim of domestic violence.18 For both
males and females, those aged between 16 and 24 are most likely
to be the victims of violence, though within this age group males
were twice as likely to be the victim of violence as females.19

Much of this violence is associated with the lifestyles of the
persons concerned. Younger people are more likely to go to pubs
and clubs and other places of entertainment where alcohol is
consumed20 and spend some time on the streets at night, these
factors being well-documented predictors of victimisation.21

Many such cases involve fighting where there might have been
victim precipitation of the assault. The reporting and prosecution
rate for such violence is particularly low.22 The CSEW reveals a
similar profile for offenders committing acts of violence. In
2015, 46% of offenders in violent incidents were believed to be
aged 25–39 and 81% were male.23

It is often stated that society is becoming more violent, a
perception that is frequently portrayed through certain media
outlets,24 but there is little empirical evidence to show that this is
true. As noted above, the CSEW has documented a 66%
decrease in violent crime since 1995; the level being lower now
than when the crime survey began in 1982.25 This means that
statistics on actual violent crimes (as compared to recorded
figures) suggest that we are now living in a less violent society
than the generation before us. Such statistics do not mean,
however, that violence is becoming a thing of the past. It is
therefore important that the criminal law remains responsive to
the differing forms of violence that continue to pervade our ever-
expanding society.

B. THE LAW

1. Introduction
7–003

There are many offences involving personal violence, ranging
from “mainstream” offences such as causing grievous bodily
harm, through kidnapping and administering poison to those
such as assaulting a clergyman in the execution of his duties.



The main offences, which are mostly statutory, will be
considered as these represent an ideal forum for considering how
the law deals with the various configurations of degrees of harm
and levels of mens rea. The offences are ranked in some sort of
hierarchy of seriousness: the extent to which this ordering is
based on principle will emerge as the offences are examined. As
we shall see, they range from “the merest touching of another in
anger”,26 to injuries which fall only just short of death. As
several of the offences contain the basic element of assault, and
as it constitutes the lowest rung in the hierarchy of seriousness,
this will be examined first.

2. Common assault and battery
7–004

The terms “common assault”, “assault” and “battery” are often
used interchangeably by laymen and even lawyers. This
terminological confusion which causes “angels [to] prepare to
dance on needles and legal pedants [to] sharpen their quill
pens”27 is compounded by statute. The Criminal Justice Act 1988
s.39 refers to “common assault and battery” as two separate
offences while s.40(3) refers only to a “common assault”. In
Lynsey,28 it was held that this latter phrase includes a battery and
in Ireland; Burstow,29 it was held that the term “assault” in the
Offences against the Person Act 1861 s.47 includes both a
common assault and battery.

Clearly then there is a lack of clarity in terminology. Students
instead should remember that, strictly speaking, there are two
separate crimes30: “common assault” and “battery”, which
collectively are commonly referred to as simply “common
assault”, but can also be referred to merely as “assault”. To
confuse matters further the common law often refers to the
statutory labelled offence of common assault as “technical
assault” (examined further below). While both common assault
and battery are statutory offences,31 the statute contains no
definition of either and one therefore has to turn to the common
law to discover their constituent elements.32 In its most basic
form, a common assault (technical assault) can be defined as
putting someone in fear of immediate force, whereas a battery is



the actual infliction of force on a person. To avoid confusion in
this book, the term “assault” is used in its broad generic sense as
encompassing either of these specific crimes and the two
specific offences will be referred to as “technical assault” and
“battery”.

Both these offences are only triable summarily (in the
magistrates’ court) and subject to a maximum penalty of six
months’ imprisonment.33 These offences can be used in many
cases where injury has resulted and a more serious charge could
have been brought. The CPS Charging Standards state that
where there is no injury or where injuries are not serious, the
offence charged should generally be common assault. Where
there is serious injury and the likely sentence is clearly more
than six months’ imprisonment a more serious charge should be
brought.34 There are significant advantages to trial in the
magistrates’ court instead of the Crown Court; the CPS
perceives this as being quicker and cheaper, more likely to result
in conviction and, particularly in the context of domestic
violence, involving a less onerous task for the victim/witness.35

Under the Criminal Law Act 1967 s.6, common assault is an
alternative verdict to more serious charges of aggravated assault
even if the count has not been included in the indictment.

(i) Technical assault
7–005

This offence is committed when the defendant intentionally or
recklessly causes the victim to apprehend imminent force.

(a) Actus reus
7–006

The defendant must do something to make the victim apprehend
imminent force. It is often stated that the victim must fear an
immediate attack. This latter formulation, while descriptive of
most situations of technical assault, is deceptive for two reasons.
First, the victim need not be placed in “fear” in the sense of
being frightened; he might be confident of his ability to repel the
attack. He is nevertheless assaulted as he is made to apprehend



the force. Secondly, he need not apprehend an “attack” in the
sense of a severe measure of aggressive or destructive force; he
need only apprehend any degree of force, which, as we shall see,
in some circumstances need amount to little more than an
unlawful touching.

Can mere words amount to an assault?
7–007

While it has always been clear that physical gestures such as
shaking a fist or pointing a gun at the victim would suffice, there
used to be doubt as to whether words could constitute an assault.
This issue has been resolved in the following decision.

R. V IRELAND; R. V BURSTOW [1998]
A.C. 147 (HOUSE OF LORDS):

7–008

In the first appeal, the defendant made repeated silent telephone calls,
mostly at night, to three women. Sometimes, he resorted to heavy
breathing. As a result, the women suffered psychiatric illness. He was
charged with assault occasioning actual bodily harm, contrary to the
Offences against the Person Act 1861 s.47. One of the issues on appeal
was whether such conduct could amount to an assault.

LORD STEYN:

“The proposition that a gesture may amount to an assault, but that
words can never suffice, is unrealistic and indefensible. A thing said
is also a thing done. There is no reason why something said should
be incapable of causing an apprehension of immediate personal
violence, e.g. a man accosting a woman in a dark alley saying ‘come
with me or I will stab you’. I would, therefore, reject the proposition
that an assault can never be committed by words.”

LORD HOPE OF CRAIGHEAD:

“[I]t is not true to say that mere words or gestures can never
constitute an assault. It all depends on the circumstances … The
words or gestures must be seen in their whole context.

In this case the means which the appellant used to communicate with



his victims was the telephone. While he remained silent, there can be
no doubt that he was intentionally communicating with them as
directly as if he was present with them in the same room. But
whereas for him merely to remain silent with them in the same room,
where they could see him and assess his demeanour, would have
been unlikely to give rise to any feelings of apprehension on their
part, his silence when using the telephone in calls made to them
repeatedly was an act of an entirely different character. He was using
his silence as a means of conveying a message to his victims. This
was that he knew who and where they were, and that his purpose in
making contact with them was as malicious as it was deliberate. In
my opinion silent telephone calls of this nature are just as capable as
words or gestures, said or made in the presence of the victim, of
causing an apprehension of immediate and unlawful violence.”

Appeals dismissed

7–009

Another rule has long been beyond doubt: words may negate an
assault. In Tuberville v Savage,36 the defendant placed his hand
on his sword hilt and exclaimed to the victim: “If it were not
assize-time, I would not take such language from you”. This was
held not to be an assault. The words accompanying the action (of
placing the hand on the sword) clearly demonstrated that
because the assize judge was in town, the defendant was not
going to use his sword. There could thus be no apprehension of
immediate force.

Conditional and empty threats
7–010

The situation in Tuberville v Savage must be carefully
distinguished from cases involving a conditional threat, such as
Read v Coker37 where it was held to be an assault to threaten to
break the victim’s neck if he did not leave the premises. In such
a case, there is a threat to use immediate force; the victim does
apprehend immediate force and the onus is on him to do
something to avert that force. If the rule were otherwise it would
mean there could be no assault where a robber says “Your
money or your life”; such a position would be intolerable.



Another point to be considered is the stance that the law takes in
relation to empty threats. For example, a victim might be
threatened with a toy gun or an unloaded gun. In Bentham, the
defendant placed his hand inside his jacket causing a bulge to
give the impression he had a gun and threatened to shoot unless
the victim handed over money and jewellery.38 Understandably,
the law regards this fact as immaterial as long as the victim is
made to fear an attack39; after all, the victim cannot be expected
to know whether the threat is real or not.

Immediacy of the threat
7–011

The victim must apprehend the imminent use of force. It is a
serious gap in the law that it is no offence whatsoever to tell
someone that you intend to break both their legs the next day
rather than there and then.40 The Law Commission’s recent
report on Offences Against the Person41 proposes an amendment
to the law, referring to the Draft Offences against the Person Bill
1998 cl.10 which extends threatening to kill to include non-
immediate threats to cause serious injury.42 One of the
consequences of this present gap, has been the development by
the courts of a broad interpretation of “imminence” or
“immediacy”. In Smith,43 it was held that a woman had been
assaulted when she saw a man looking through her closed
bedsitting room window at night. Although he was outside her
room and would have had to break or force open her window
and climb in before he could have actually inflicted violence
upon her, it was held that she had apprehended a sufficiently
immediate application of force. In Siadatan44 it was stated that
“immediate” (for purposes of the Public Order Act 1986 s.4)
“connotes proximity in time and proximity in causation; that it is
likely that violence will result within a reasonably short period
of time and without any other intervening occurrence”. This
problem of imminence or immediacy is of particular importance
in cases where the defendant makes silent or verbally threatening
telephone calls.

R. V IRELAND; R. V BURSTOW [1998]
A.C. 147 (HOUSE OF LORDS):



7–012

LORD STEYN:

“That brings me to the critical question whether a silent caller may
be guilty of an assault. The answer to this question seems to me to be
‘Yes, depending on the facts’. It involves questions of fact within the
province of the jury. After all, there is no reason why a telephone
caller who says to a woman in a menacing way ‘I will be at your
door in a minute or two’ may not be guilty of an assault if he causes
his victim to apprehend immediate personal violence. Take now the
case of the silent caller. He intends by his silence to cause fear and is
so understood. The victim is assailed by uncertainty about his
intentions. Fear may dominate her emotions, and it may be the fear
that the caller’s arrival at her door may be imminent. She may fear
the possibility of immediate personal violence. As a matter of law
the caller may be guilty of an assault: whether he is or not will
depend on the circumstance and in particular on the impact of the
caller’s potentially menacing call or calls on the victim. Such a
prosecution case under section 47 may be fit to leave to the jury.
And a trial judge may, depending on the circumstances, put a
common sense consideration before jury, namely what, if not the
possibility of imminent personal violence, was the victim terrified
about? I conclude that an assault may be committed in the particular
factual circumstances which I have envisaged.”

Appeals dismissed

7–013

This decision is best understood in the context of events leading
up to the appeal. For at least two years prior to the House of
Lords’ judgment the media had been conducting a high-profile
campaign against stalking.

The development of separate harassment and stalking
offences

HOME OFFICE, STALKING—THE
SOLUTIONS: A CONSULTATION PAPER
(1996):



7–014

“1.2 Stalking … can be broadly described as a series of acts which are
intended to, or in fact, cause harassment to another person.

1.4 Stalkers can have a devastating effect on the lives of their victims,
who can be subjected to constant harassment at home, in public places,
and at work, to the extent that they can feel that they are no longer in
control of their lives …

1.6 The methods employed by stalkers can take many forms … [such
as] making obscene telephone calls, using abusive and threatening
language, or committing acts of violence … However, frequently
stalkers do not overtly threaten their victims but use behaviour which is
ostensibly routine and harmless and therefore not caught by existing
laws. But even apparently innocuous behaviour, such as following
someone down the street, or sending them flowers, can be intmidating
if it is persistently inflicted on a victim against their will. This is one of
the defining characteristics of stalking: irrespective of the nature of its
component acts, stalking can be distressing and threatening to a victim
because of its sheer, oppressive persistence …

1.8 … The Natonal Anti-Stalking and Harassment campaign (NASH)
report that over 7,000 victims of stalking telephoned their helpline
between January 1994 and November 1995. Stalking affects both
women and men, although NASH estimates that about 95 per cent of
victims are women.”

7–015

Responding to the media clamour for more effective criminal
laws against stalking, the Government enacted the Protection
from Harassment Act 1997 which introduced two criminal
offences of harassment.45 Section 2 creates the offence of
harassment which is committed where a person pursues a course
of conduct (in breach of s.1(1) or 1(A)) on at least two occasions
which amounts to harassment of another and which the
defendant knows or ought to know amounts to harassment. This
offence carries a maximum penalty of six months’
imprisonment. The emphasis in this crime is upon the
defendant’s conduct and pursuit of the victim and not upon an
impending attack on the victim. The Act does not define



harassment specifically. In Tuppen,46 Douglas Brown J held that
as the Act does not define “harassment” it was legitimate for the
court to have recourse to Parliamentary records on the matter.
Such records made it clear that the behaviour sought to be
controlled was conduct such as stalking, antisocial behaviour by
neighbours and racial harassment. In Dowson,47 Simon J held,
after an extensive review of the relevant authorities, that for
conduct to constitute harassment within the Act:

“A line is to be drawn between conduct which is unattractive and
unreasonable, and conduct which has been described in various ways:
‘torment’ of the victim, ‘of an order which would sustain criminal
liability’ …”

Such conduct must also be “objectively judged to be oppressive
and unacceptable”.48 What is deemed to be oppressive and
unacceptable may “depend on the social or working context in
which the conduct occurs”.49

Section 4(1) of the Act also creates the more serious offence of
pursuing a course of conduct (on at least two occasions) which
causes another to fear, on at least two occasions, that violence
will be used against them. The defendant will be liable if he
knows or ought to know that his course of conduct will cause the
other so to fear on each of those occasions. The maximum
penalty is five years’ imprisonment.50

7–016

The Act was more recently amended in 201251 to include the
new offence of stalking, largely the result of a Stalking Law
Reform Campaign that was launched in July 2011.52 Under s.2A
of the Act, a person is now guilty of an offence if the person
pursues a course of conduct in breach of s.1(1) and the course of
conduct amounts to stalking. This offence carries a maximum
sentence of five years’ imprisonment.53 The section does not
define “stalking” but does provide a list of examples of acts and
omissions which are associated with it, including: following a
person; contacting, or attempting to contact, a person by any
means; publishing any statement or other material relating or
purporting to relate to a person, or purporting to originate from a
person; monitoring the use by a person of the internet, email or



any other form of electronic communication; loitering in any
place (whether public or private); interfering with any property
in the possession of a person; watching or spying on a person.54

Section 4A also creates the offence of “stalking involving fear of
violence or serious alarm or distress”. The defendant’s course of
conduct must amount to stalking, and either cause another to
fear, on at least two occasions, that violence will be used against
another55, or causes another serious alarm or distress which has a
substantial adverse effect on his or her usual day-to-day
activities. The defendant will only be guilty of such an offence if
he knows or ought to know that his course of conduct will cause
the victim to fear violence on each of those occasions, or, as the
case may be, that his actions will cause alarm or distress.56 The
defendant ought to know his conduct will cause fear or alarm or
distress if a reasonable person in possession of the same
information would think the course of conduct would cause the
victim fear, or alarm or distress which has a substantial adverse
effect on the victim’s usual day-to-day activities.57

It is likely that offenders such as Ireland would now be pursued
either under the harassment or stalking offences. However, the
Protection from Harassment Act 1997 was not in force at the
time of the Ireland prosecution and, in any event, Lord Steyn
described the original harassment offences as “not ideally
suited” to deal with the case before him where the victim only
feared that violence might be used against her. Under s.4 of the
Act there has to be fear that violence will be used.58 It was
against this background that the appeal in Ireland was heard.
Lord Steyn commenced his judgment by outlining the
“significant social problem” of harassment of women by
repeated silent telephone calls and immediately pronounced that
it was “selfevident” that the criminal law had to be capable of
dealing with the problem. His stance was clear. If the law of
assault had to be stretched beyond all previously recognised
limits, then so be it. Ireland’s appeal was doomed from the start.
However, as shall be explained, the law has not been radically
altered and securing a conviction of similar telephone callers is
still no simple matter.

Stalking as technical assault



7–017

As seen in the Ireland extract above, Lord Steyn accepted the
basic definition of an assault involving the apprehension of
imminent personal violence—with “violence” meaning physical
violence. The only extension of the law was his ruling that the
victim need only fear the possibility of immediate personal
violence. She needs only fear that “the caller’s arrival at her door
may be imminent”. On the facts of the particular appeal, the
House of Lords was able to side-step the problem of immediacy
on the basis that Ireland had pleaded guilty at his trial.59 In other
cases, however, this problem will not be easily overcome. If a
victim has received hundreds of phone calls and none of them
has been followed by “the caller’s arrival at her door”, it will be
extremely difficult to establish that the victim genuinely feared
the possibility of immediate personal violence. In Ramos,60 it
was held that it was “the state of mind of the victims which is
crucial rather than the statistical risk of violence actively
occurring within a short space of time”. Nevertheless, the more
incidents that have not been followed up by violence, the less
plausible the claimed apprehension becomes. Further, even in
extreme cases where the seriousness of the threats increases,
such as Cox61 where after “hundreds of incidents” the caller told
the victim that before she went on holiday, she was “going to her
death”, it is going to be no less difficult to establish that she
feared there and then the possibility of immediate personal
violence—as opposed to fearing violence at some time and at
some place in the future. These difficulties were conceded by
Lord Steyn when he concluded:

“I nevertheless accept that the concept of an assault involving
immediate personal violence as an ingredient of the section 47 offence
is a considerable complicating factor in bringing prosecutions under it
in respect of silent telephone callers and stalkers. That the least serious
of the ladder of offences is difficult to apply in such cases is
unfortunate.”

7–018

A similar unduly broad approach was adopted by the Court of
Appeal in Constanza62 (a case decided a few months before, and



not referred to in, Ireland). This case involved a stalker who
made repeated silent telephone calls and sent 800 letters
culminating in two further letters which the victim interpreted as
clear threats. It was held that the assault was committed when
the victim read these latter letters as there was a “fear of violence
at some time not excluding the immediate future”. This is similar
to Lord Steyn’s test that the victim need only fear the possibility
of immediate personal violence. This is surely going too far.
While the recipient of a telephone call might well fear that the
call is from a mobile phone and that the caller will be at her door
“in a minute or two”,63 it seems inconceivable that she would
apprehend such immediate violence upon receipt of a letter.

This whole approach adopted by the House of Lords is
misguided and involves stretching the existing concept of assault
too far. The central problem with these cases is that they failed
to capture the essence of the wrongdoing involved.64 Lord Steyn
comes close when he posed the right question: “what … was the
victim terrified of?” However, his answer—“imminent personal
violence”—misses the point for most cases. Many recipients of
silent or menacing telephone calls will probably not be afraid
that the caller will arrive soon at the front door to inflict violence
upon them. The fear is more likely to be one of future physical
violence, future harassment and similar future calls increasing
tension and anxiety. In short, the relentless pressure combined
with fear of the unknown causes continuing psychological
trauma. The Court of Appeal in Ireland65 recognised this by
reformulating an assault as the apprehension of immediate
violence with “violence” including psychological damage. In the
Court of Appeal Swinton Thomas LJ stated:

“[W]hen a telephone call is made by the appellant and the victim lifts
the telephone and then knows that the man is telephoning them yet
again, they will be apprehensive of suffering the very psychological
damage from which they did suffer, namely palpitations, difficulty in
breathing, cold sweats, anxiety, inability to sleep, dizziness, stress and
the like … [T]he fact that the violence is inflicted indirectly, causing
psychological harm, does not render the act to be any less an act of
violence.”



Although Lord Hope rejected this view in the House of Lords, it
does not mean such phone calls will fall outside the offence of
assault. He notes:

“In my opinion silent telephone calls of this nature are … capable …
of causing an apprehension of immediate and unlawful violence …
Whether this requirement, and in particular that of immediacy, is in
fact satisfied will depend on the circumstances. This will need in each
case, if it is disputed, to be explored in evidence.”66

(b) Mens rea
7–019

The defendant must intentionally or recklessly cause his victim
to apprehend the infliction of immediate force.67 Thus if he
intends to alarm his victim, or is reckless thereto, the mens rea
requirement is satisfied, even if he never intended to carry out
the threat.

What is meant by recklessness here? In DPP v K,68 it was held
that the Caldwell meaning applied. However, this was
disapproved in Spratt69 where it was held that the subjective
Cunningham test of recklessness applied, i.e. did the defendant
foresee putting the victim in apprehension of imminent force and
continue regardless of this risk? The House of Lords, in the
leading case of Savage; Parmenter,70 did not deal with this issue,
possibly indicating an acceptance that the Spratt line of cases
represents the law and that Cunningham recklessness is
required.71 Although the leading House of Lords’ decision in G72

restricts itself to criminal damage, it is widely accepted that the
subjective meaning of recklessness there endorsed will be
applicable throughout the criminal law.73

(ii) Battery
7–020

A battery is the intentional or reckless infliction of unlawful
personal force by one person upon another. While a technical
assault is the threatening of such force, a battery is the actual
infliction of the force.



(a) Actus reus
7–021

The defendant must inflict unlawful personal force. It is often
assumed that the force inflicted must be injurious for the offence
to be completed. The courts have made it clear that this need not
necessarily be the case.

The meaning of “force”

WILSON V PRINGLE [1986] 2 ALL E.R.
440 (COURT OF APPEAL, CIVIL
DIVISION):

7–022

CROOM-JOHNSON LJ:

“In our view the authorities lead to the conclusion that in a battery
there must be an intentional touching or contact in one form or
another of the plaintiff by the defendant. That touching must be
proved to be a hostile touching. That still leaves unanswered the
question, when is a touching to be called hostile? Hostility cannot
be equated with ill-will or malevolence. It cannot be governed by
the obvious intention shown in acts like punching, stabbing or
shooting. It cannot be solely governed by an expressed intention,
although that may be strong evidence. But the element of hostility,
in the sense in which it is now to be considered, must be a question
of fact for the tribunal of fact …

Although we are all entitled to protection from physical
molestation, we live in a crowded world in which people must be
considered as taking on themselves some risk of injury (where it
occurs) from the acts of others which are not in themselves
unlawful.”

7–023

This was approved by the House of Lords in Brown.74 Lord
Jauncey, however, unhelpfully added that if the defendant’s
actions are unlawful they are necessarily hostile. Thus, because



it is unlawful to cause injuries in the course of sado-masochistic
activities, the element of hostility is satisfied. Such circular
reasoning defies explanation. To say that injuries are inflicted
with hostility when they have been consented to is to deprive the
word “hostility” of any literal meaning. A better approach was
adopted by Lord Mustill, dissenting in Brown, who stated that
hostility was not a crucial matter in determining guilt or
innocence, “although its presence or absence may be relevant
when the court has to decide as a matter of policy how to react to
a new situation”.75

Several further matters need consideration. First, while many of
the cases speak of “force” or “violence”, it is clear that any
unlawful touching suffices. So, taking a person’s arm firmly to
escort them out of a garden is capable of amounting to a
battery.76 Secondly, in the “crowded world” (Wilson v Pringle)
of today where there is much pushing or jostling in queues, etc
there is a “general exception embracing all physical contact
which is generally acceptable in the ordinary conduct of daily
life”.77 Thirdly, a battery involves the application of physical
force upon the victim. Actual touching is not necessary. For
example, in Lynsey,78 there was a battery when the defendant
spat in the face of a police officer. However, the force must be
physical. In Ireland; Burstow it was held that silent telephone
calls resulting in psychiatric injury could not constitute a
battery.79

Fourthly, it used to be thought that a battery could not be
committed by omission.80 However, in Santana-Bermudez, a
defendant was held liable when he failed to warn a police officer
searching him that he had hypodermic needles in his pockets and
her finger was pierced by a needle. Maurice Kay J was critical of
the “undesirable complexity [that] has bedevilled our criminal
law as a result of quasi-theological distinctions between acts and
omissions” and simply ruled that:

“[W]here someone (by act or word or by a combination of the two)
creates a danger and thereby exposes another to a reasonably
foreseeable risk of injury which materialises, there is an evidential
basis for the actus reus of an assault occasioning actual bodily harm
…”81



However, it is unclear from this whether liability was based on
his omission (with him being under a duty to tell her about the
needles because he had created a dangerous situation) or on the
fiction of a continuing act (putting the needles in his pocket was
an act which continued until the police officer injured herself).
The rather limited ratio of the case seems to suggest that there
will be no liability for an omission in other situations where
there is a duty to act: for example, where a mother (who did not
create the dangerous situation) fails to rescue her child who
suffers actual bodily harm as a consequence.

Indirect force
7–024

A final issue is whether the force need be applied directly. Is it
necessary, for example, that the defendant physically come into
contact with the victim with his fist, spittle or some weapon?
Older authorities82 suggest that this was indeed the case
(although “direct” was interpreted with a certain amount of
flexibility). However, the case of Martin83 can be read as
dispensing with the requirement of direct force. In this case, the
defendant barred the exit to a theatre with an iron bar, turned off
the lights and shouted “fire”. Some people subsequently were
injured when they were crushed against the exit in the panic to
escape. The defendant was convicted under the Offences against
the Person Act 1861 s.20 of inflicting grievous bodily harm (an
offence then thought to require proof of an assault).

The decision of Wilson,84 however, interpreted Martin somewhat
differently as supporting the view that “to inflict” grievous
bodily harm under s.20 does not necessitate an assault taking
place. On the issue of whether an assault itself necessitates direct
force, Lord Roskill in Wilson approved a passage from the
Australian decision of Salisbury85 where a distinction was drawn
between “directly and violently” inflicting a harm (an assault)
and inflicting harm that was “not itself a direct application of
force to the body of the victim, [but] does directly result in force
being applied violently to the body of the victim” (not an
assault). The House of Lords in Savage; Parmenter, albeit
obiter, endorsed this approach in holding that there would be no



assault in cases like Martin or where a defendant had interfered
with the breaking mechanism of a car thereby causing an
accident and injuries to the driver. Further, in Ireland; Burstow86

Lord Hope stated that a battery could not be committed over the
telephone because there was no physical contact between the
defendant and the victim.
On the other hand, the following case clearly suggests that a
battery can be committed even if the force is applied indirectly.87

DPP V K (A MINOR) (1990) 91 CR.
APP. R. 23 (QUEEN’S BENCH
DIVISIONAL COURT):

7–025

The defendant, a 15-year-old schoolboy, was carrying out an
experiment using concentrated sulphuric acid in a chemistry class at
school when he splashed some of the acid on his hand. He was given
permission to go to the toilet to wash it off and without his teacher’s
knowledge, took a test-tube of the acid with him to test its reaction on
some toilet paper. While he was in the toilet he heard footsteps in the
corridor and in a panic poured the acid into a hot air drier to conceal it.
He returned to his class intending to return later to remove it and wash
out the drier. Before he could do so another pupil used the drier. Acid
squirted onto his face causing a permanent scar. The defendant was
charged with assault occasioning actual bodily harm but was acquitted
because he had not intended to harm anyone. The prosecution appealed
by way of case stated.

PARKER LJ:

“[I]n my judgment there can be no doubt that if a defendant places
acid into a machine with the intent that it shall, when the next user
switches the machine on, be ejected onto him and do him harm there
is an assault when the harm is done. The position was correctly and
simply stated by Stephen J in R. v Clarence (1888) 22 Q.B.D. 23 at
45, where he said:

‘If a man laid a trap for another into which he fell after an
interval, the man who laid it would during the interval be guilty
of an attempt to assault, and of an actual assault as soon as the



man fell in.’

This illustration was also referred to by Wills J in the same case in
relation to s.20 of the 1861 Act. Wills J there also referred to R. v
Martin (1881) 8 Q.B.D. 54, saying:

‘The prisoner in that case did what was certain to make people
crush one another, perhaps to death, and the grievous bodily
harm was as truly inflicted by him as if he had hurled a stone at
somebody’s head.’

In the same way a defendant who pours a dangerous substance into a
machine just as truly assaults the next user of the machine as if he had
himself switched the machine on.”

Appeal allowed

7–026

In Haystead, the defendant punched a woman who was holding a
child. The child fell from her arms and hit his head on the floor.
The main argument on appeal was whether there could be a
battery when force was indirectly applied. In a highly ambiguous
judgment it was indicated that this “may well be” so, but it was
unnecessary to decide as, on the facts, there was a direct
application of force even though there was no physical contact
with the child:

“[dropping] the child was entirely and immediately the result of the
appellant’s action in punching her. There is no difference in logic or
good sense between the facts of this case and one where the defendant
might have used a weapon to fell the child to the floor.”88

It is to be hoped that the decision in DPP v K will be followed.
The actions of a person who leaves acid in a hot air drier (which
will inevitably be used by someone) seem morally
indistinguishable from those of a person who throws acid
directly at another.

(b) Mens rea
7–027

The defendant must intentionally or recklessly inflict force upon



the victim.

R. V VENNA [1976] Q.B. 421 (COURT
OF APPEAL, CRIMINAL DIVISION):

7–028

JAMES LJ:

“In our view the element of mens rea in the offence of battery is
satisfied by proof that the defendant intentionally or recklessly
applied force to the person of another …

We see no reason in logic or in law why a person who recklessly
applies physical force to the person of another should be outside the
criminal law of assault. In many cases the dividing line between
intention and recklessness is barely distinguishable.”

7–029

The same arguments considered in relation to technical assault
apply here with the prevailing consensus being that recklessness
bears its “subjective” Cunningham meaning. In D v DPP89 it was
stated that recklessness involves foresight of the risk of unlawful
force and the taking of that risk.

(iii) Punishment
7–030

A common assault is punishable upon summary conviction by a
fine of up to (currently) £5,000 and/or six months’
imprisonment. The offence is no longer triable upon
indictment.90 The Magistrates’ Courts Sentencing Guidelines
provide that the starting point where there is lesser culpability
and lesser harm is a fine (Category 3). This is increased to a
medium level community order where there is either greater
harm or greater culpability (Category 2) and a high level
community order where there is greater harm and greater
culpability (Category 1). The maximum sentence for Category 1
is 26 weeks’ custody.91

3. Aggravated assaults



7–031

The more serious offences of violence are commonly termed
“aggravated assaults” although, as we shall see, for some of
these offences it is not necessary to prove the existence of an
assault. Some assaults are aggravated because of the
circumstances in which they are committed, for example, assault
with intent to resist arrest92 or because of the identity of the
victim, for example, assault on a police constable in the
execution of his duty93 or assault on an Immigration Officer.94

The following three sections deal with the core aggravated
assaults which can be committed in any circumstances and
against any victim; the chapter then examines the law dealing
with “racially or religiously aggravated” assaults and finally the
causing of serious injury by dangerous driving.

(i) Assault occasioning actual bodily
harm

OFFENCES AGAINST THE PERSON ACT
1861 S.47:

7–032

“Whosoever shall be convicted on indictment95 of any assault
occasioning actual bodily harm shall be liable … to be imprisoned for
any term not exceeding five years.”

(a) Actus reus
7–033

Three conditions need to be satisfied here. First, there must be an
“assault”. This means there must be either a technical assault or
a battery.96 Secondly, this assault must “occasion” or cause
actual bodily harm. For example, in Roberts,97 the defendant
tried to pull a girl’s coat off in a moving car. She jumped out of
the car and was injured. Here there was a common assault and
she had suffered actual bodily harm. The sole issue in this case
was whether causation had been established.98 Where it is
alleged that the actual bodily harm has been caused by a



technical assault (as opposed to a battery) it must be established
that it was the apprehension of imminent force—as opposed to
general fear and upset—that caused the actual bodily harm.99

What is actual bodily harm?
7–034

Actual bodily harm includes “any hurt or injury calculated to
interfere with health or comfort”.100 In Chan-Fook it was held
that the words “actual bodily harm” were ordinary words
generally requiring no elaboration:

“The word ‘harm’ is a synonym for injury. The word ‘actual’ indicates
that the injury (although there is no need for it to be permanent) should
not be so trivial as to be wholly insignificant.”101

Accordingly, as long as it is not “wholly insignificant”, almost
any injury will suffice and indeed may simply be inferred from
the facts of the case as in Taylor v Granville.102 The evidence
established that the defendant had struck the victim on the face
and it was held that bruising must, at the least, have been thereby
caused; such a finding clearly fell within the definition of actual
bodily harm. In R. (on the application of T) v DPP,103 it was held
that a momentary loss of consciousness could amount to actual
bodily harm as it involved an injurious impairment to the
victim’s sensory functions.

DPP V SMITH [2006] 2 CR. APP. R. 1
(QUEEN’S BENCH DIVISIONAL
COURT):

7–035

The defendant cut off a girl’s pony tail without her consent. The
justices accepted that this could not amount to actual bodily harm. The
prosecution appealed by way of case stated.

SIR IGOR JUDGE P:

“16 … In ordinary language, ‘harm’ is not limited to ‘injury’, and
according to the Concise Oxford English Dictionary extends to



‘hurt’ or ‘damage’. According to the same dictionary, ‘bodily’,
whether used as an adjective or an adverb, is ‘concerned with the
body’. ‘Actual’, as defined in the authorit es, means that the bodily
harm should not be so trivial or trifling as to be effectively without
significance.

17. Recent authority shows that evidence of external bodily injury,
or a break in or bruise to the surface of the skin, is not required … It
follows that physical pain consequent on an assault is not a
necessary ingredient of this offence.

18. In my judgment, whether it is alive beneath the surface of the
skin or dead tissue above the surface of the skin, the hair is an
attribute and part of the human body. It is intrinsic to each
individual and to the identity of each individual. Although it is not
essential to my decision, I note that an individual’s hair is relevant
to his or her autonomy. Some regard it as their crowning glory.
Admirers may so regard it in the object of their affections. Even if,
medically and scientifically speaking, the hair above the surface of
the scalp is no more than dead tissue, it remains part of the body
and is attached to it. While it is so attached, in my judgment it falls
within the meaning of ‘bodily’ in the phrase ‘actual bodily harm’. It
is concerned with the body of the individual victim.

19. In my judgment, the defendant’s actions in cutting of a
substantial part of the victim’s hair in the course of an assault on her
—like putting paint on it or some unpleasant substance which
marked or damaged it without causing injury elsewhere—is capable
of amounting to an assault which occasions actual bodily harm.”

Appeal allowed

7–036

While there is much to be said for the court’s reasoning in this
case, it is extraordinary that the charge here was for s.47 rather
than for common assault. This case demonstrates the ease with
which a common assault (punishable by a maximum of six
months’ imprisonment) can be transformed into an offence
punishable by up to five years’ imprisonment. The CPS
Charging Standard states that:

“In determining whether or not the injuries are serious, relevant factors



may include, for example, the fact that there has been significant
medical intervention and/or permanent effects have resulted.
Examples may include cases where there is the need for a number of
stitches (but not the superficial application of steri-strips) or a hospital
procedure under anaesthetic.”104

The cutting off of a pony tail, while perhaps very upsetting,
cannot possibly be regarded as requiring significant medical
intervention. This case also gives rise to a slightly bizarre
anomaly. As noted above a victim can only consent to harm
(which is more than merely trivial and trifling) that has occurred
in the course of an activity that has been accepted by the case
law as providing a lawful excuse for the injury or risk of injury.
Examples provided in Brown include sport, horseplay, tattooing
and surgery. Extensive case searches did not reveal any case law
on hairdressing.

Psychiatric harm
7–037

What is the position where the defendant’s conduct causes
psychiatric illness? Previously the test of “any hurt or injury
calculated to interfere with health or comfort” was thought to
include hysterical and nervous conditions and shock. This
position has now been qualified.

R. V IRELAND; R. V BURSTOW [1998]
A.C. 147 (HOUSE OF LORDS):

7–038

In Ireland, the victims of repeated silent telephone calls suffered
psychiatric illness. The defendant was charged with an assault
occasioning actual bodily harm under s.47. In Burstow, the victim of an
eight-month stalking campaign suffered from a severe depressive
illness. The defendant was charged with unlawfully and maliciously
inflicting grievous bodily harm contrary to the Offences against the
Person Act 1861 s.20. Both were convicted and appealed.

LORD STEYN:



“The appeals under consideration do not involve structural injuries
to the brain such as might require the intervention of a neurologist.
One is also not considering either psychotic illness or personality
disorders … The case was that they developed mental disturbances
of a lesser order, namely neurotic disorders. For present purposes the
relevant forms of neurosis are anxiety disorders and depressive
disorders. Neuroses must be distinguished from simple states of fear,
or problems in coping with everyday life. Where the line is to be
drawn must be a matter of psychiatric judgment. But for present
purposes it is important to note that modern psychiatry treats
neuroses as recognisable psychiatric illnesses … [N]eurotic illnesses
affect the central nervous system of the body, because emotions such
as fear and anxiety are brain functions …

[I]n Chan-Fook the Court of Appeal squarely addressed the question
whether psychiatric injury may amount to bodily harm under section
47 of the 1861 Act … Hobhouse LJ stated:

‘The first question … is whether the inclusion of the word
“bodily” in the phrase “actual bodily harm” limits harm to harm
to the skin, flesh and bones of the victim … The body of the
victim includes all parts of the body, including his organs, his
nervous system and his brain. Bodily injury therefore may
include injury to any of those parts of his body responsible for
his mental and other faculties.’

In concluding that ‘actual bodily harm’ is capable of including
psychiatric injury Hobhouse LJ emphasised that:

‘it does not include mere emotions such as fear or distress or
panic nor does it include, as such, states of mind that are not
themselves evidence of some identifiable clinical condition.’

He observed that in the absence of psychiatric evidence a question
whether or not an assault occasioned psychiatric injury should not be
left to the jury …

In my view the ruling in [Chan-Fook] was based on principled and
cogent reasoning and it marked a sound and essential clarification of
the law. I would hold that ‘bodily harm’ in ss.18, 20 and 47 must be
interpreted so as to include recognisable psychiatric illness.”

7–039



In Morris,105 the conviction of a stalker, who had allegedly
caused his victim to suffer pains, sleeplessness, tension and fear
of being alone, was quashed because the trial judge had allowed
the issue of whether the assault had occasioned psychiatric
injury to be left to the jury without expert evidence. Even with
respect to her physical pains, psychiatric evidence should have
been adduced to testify that they were the result of the
defendant’s non-physical attack.

In Dhaliwal,106 a clear distinction was drawn between
psychological injury (for example, palpitations, breathing
difficulties, cold sweats, anxiety, inability to sleep and so on)
and recognisable psychiatric illness. Only the latter can
constitute bodily harm. It was stated that any blurring of this
distinction would introduce uncertainty into the law. As Horder
and McGowan state:

“[This is] the serious difficulty … of drawing a distinction in any
given case between genuine psychological harm, and the normal
human emotions of grief, anxiety, fear, and so forth (even if relatively
severe). It seems unlikely that we have yet reached a stage where, in
the absence of some further consideration such as a threat to public
order, unjustifiably and culpably to cause another to experience severe
emotional disturbance should be regarded as a criminal wrong.”107

(b) Mens rea
7–040

Section 47 makes no express reference to any mens rea
requirement, but it is settled that liability is established if the
defendant has the mens rea of common assault.

R. V SAVAGE; DPP V PARMENTER
[1992] 1 A.C. 699 (HOUSE OF LORDS):

7–041

In the first appeal, the appellant, Mrs Savage, threw a pint glass full of
beer over Miss Beal. The glass slipped out of her hand, broke, and a
piece of it cut Miss Beal’s wrist. Savage was convicted of unlawful



wounding contrary to the Offences against the Person Act 1861 s.20.
The Court of Appeal partially allowed her appeal substituting a verdict
of assault occasioning actual bodily harm contrary to s.47 of the Act.
She appealed to the House of Lords.

LORD ACKNER:

“[Mrs Savage assaulted Miss Beal when she threw beer over her.
Her actions also caused actual bodily harm: the cut wrist.] Was the
offence thus established or is there a further mental state that has to
be established in relation to the bodily harm element of the offence?
Clearly the section, by its terms, expressly imposes no such
requirement. Does it do so by necessary implication? It uses neither
the word ‘intentionally’ or ‘maliciously’. The words ‘occasioning
actual bodily harm’ are descriptive of the word ‘assault’, by
reference to a particular kind of consequence …

[His Lordship then discussed Roberts (above, 117) where it was held
that] once the assault was established, the only remaining question
was whether the victim’s conduct was the natural consequence of
that assault. The word ‘occasioning’ raised solely a question of
causation, an objective question which does not involve inquiring
into the accused’s state of mind. In R. v Spratt [1990] 1 W.L.R. 1073
McCowan LJ said, at 1082:

‘However, the history of the interpretation of the Act of 1861
shows that, whether or not the word “maliciously” appears in
the section in question, the courts have consistently held that
the mens rea of every type of offence against the person covers
both actual intent and recklessness, in the sense of taking the
risk of harm ensuing with foresight that it might happen.’

McCowan LJ then quotes a number of authorities for that
proposition … [However] none of the cases cited were concerned
with the mental element required in s.47 cases. Nevertheless, the
Court of Appeal in R. v Parmenter [1991] 2 W.L.R. 408 [approved]
the decision in R. v Spratt [1990] 1 W.L.R. 1073 …

My Lords, in my respectful view, the Court of Appeal in Parmenter
were wrong in approving the decision in Spratt’s case. The decision
in Roberts’s case was correct. The verdict of assault occasioning
actual bodily harm may be returned upon proof of an assault together
with proof of the fact that actual bodily harm was occasioned by the



assault. The prosecution are not obliged to prove that the defendant
intended to cause some actual bodily harm or was reckless as to
whether such harm would be caused.”

Appeal in R. v Savage dismissed

7–042

There is thus no requirement that defendants foresee actual
bodily harm. All that is required is that they have the mens rea of
the assault, namely, intention or recklessness to cause force or
apprehension of force. Recklessness here bears the same
meaning as in assault. The result is that the degree of moral
culpability required for s.47 and for assault is the same despite
the maximum penalties for the two offences being five years’
and six months’ imprisonment respectively.

The effect is that s.47 is a constructive crime of “half mens rea”
where the mens rea requirement does not correspond with the
actus reus. Whether constructive liability is justified is a
controversial matter.108 What is unfortunate is that the House of
Lords should simply reach this decision with no reasoning at all.
Surely, we are entitled to expect their Lordships to tell us why
Roberts was correct but Spratt and Parmenter (Court of Appeal)
were wrong.

(c) Punishment
7–043

The maximum punishment is five years’ imprisonment. The
offence is triable either way. If a defendant is tried on indictment
in the Crown Court the jury can return an alternative verdict of
guilty of assault even if such a charge was not included in the
indictment. As seen earlier, many offences that could have been
charged under s.47 are in fact charged as common assault,
ensuring trial in the magistrates’ court. The Magistrates’ Courts
Sentencing Guidelines and the Sentencing Guidelines for the
Crown Court provide that the starting point for assault
occasioning actual bodily harm that has been categorised as
lesser harm and lower culpability is a medium level community
order with a sentencing range of a Band A fine—High level
community order.109 For Crown Courts only, the Sentencing



Guidelines state that if the assault is pre-meditated and causes
relatively serious injury (greater harm and higher culpability) the
starting point is one year six months’ custody with a sentencing
range of one–three years’ custody.110

(ii) Malicious wounding and Inflicting
grievous bodily harm

OFFENCES AGAINST THE PERSON ACT
1861 S.20:

7–044

“Whosoever shall unlawfully and maliciously wound or inflict any
grievous bodily harm upon any other person, either with or without any
weapon or instrument, shall be guilty of [an offence punishable up to a
term not exceeding five years’ imprisonment].”

(a) Actus reus
7–045

There must be a wounding or infliction of grievous bodily harm.

Wounding
7–046

A wound necessitates a breakage in the continuity of the whole
of the outer skin, or the inner skin within the cheek or lip.111 It
does not include the rupturing of internal blood vessels.112 Given
medical advances it is highly questionable whether minor
wounds, for example, a slight cut, should be capable of forming
the basis for so serious a charge. The CPS Charging Standard
states that this offence should only be charged when the
wounding is considered to be “really serious”.113

Grievous bodily harm
7–047

Grievous bodily harm means nothing more technical than “really
serious bodily harm”.114 The CPS Charging Standard lists the



following as examples of such serious harm:

“injury resulting in permanent disability, loss of sensory function or
visible disfigurement; broken or displaced limbs or bones, including
fractured skull, compound fractures, broken cheek bone, jaw, ribs,
etc; injuries which cause substantial loss of blood, usually
necessitating a transfusion or result in lengthy treatment or incapacity;
serious psychiatric injury. As with assault occasioning actual bodily
harm, appropriate expert evidence is essential to prove the injury.”115

It is clear that internal injuries and infecting a person with a virus
such as HIV can also amount to grievous bodily harm.116

Whether an injury amounts to really serious bodily harm can
depend on the vulnerability of the victim. In Bollom,117 it was
held that bruising and abrasions could amount to grievous bodily
harm for an infant, an elderly or unwell person even if they
would not be so regarded for a fit adult.118 The court held that
when determining whether injuries were really serious “it was
necessary to consider them in their real context”.119 When
making such a determination the injuries need not be life-
threatening, dangerous or permanent,120 nor should the victim
require medical treatment.121

Ultimately, whether any particular injury amounts to grievous
bodily harm is a question of fact to be determined by the jury
which means that one jury could find that, say, a broken thumb
was grievous bodily harm while another jury could decide it was
not.

Really serious harm must be “inflicted”
7–048

The grievous bodily harm has to be “inflicted”. Until 1983 the
word “inflict” was generally interpreted122 to mean that it was
necessary to prove that there had been an assault (a technical
assault or a battery). Section 20 was truly an “aggravated
assault”. For example, in Clarence,123 the defendant, knowing he
was suffering from venereal disease, had sexual intercourse with
his wife and transmitted the disease to her. It was held that
because of the wife’s consent there had been no battery and,
accordingly, he could not be liable under s.20. However, the



House of Lords in Wilson,124 held that while most cases of
inflicting grievous bodily harm would involve an assault, this
was not a prerequisite. There could be an infliction of grievous
bodily harm contrary to s.20 without an assault being committed.
This same reasoning was applied in Savage; Parmenter to cases
of unlawful wounding where, although it would require “quite
extraordinary facts”, one can have an unlawful wounding for the
purposes of s.20 without the necessity of proving an assault. It
was, however, implicit in Wilson that one could only “inflict”
grievous bodily harm if there were a direct or indirect
application of force to the victim’s body. With regard to
psychiatric injuries, this view has now been rejected.

R. V IRELAND; R. V BURSTOW [1998]
A.C. 147 (HOUSE OF LORDS):

7–049

The facts are given above at para.7-038.

LORD STEYN:

“Counsel argued that the difference in wording [between ‘causing’
in s.18 and ‘inflicting’ in s.20] reveals a difference in legislative
intent: inflict is a narrower concept than cause. This argument loses
sight of the genesis of ss.18 and 20 [as the various sections in the
1861 Act were taken from different Acts passed at different times]
… The difference in language is therefore not a significant factor …

[C]ounsel … submitted that it is inherent in the word ‘inflict’ that
there must be a direct or indirect application of force to the body …
[I]n Mandair [1995] 1 A.C. 208 at 215 Lord Mackay of Clashfern
L.C. observed …: ‘In my opinion … the word “cause” is wider or at
least not narrower than the word “inflict”.’ … I regard this
observation as making clear that in the context of the 1861 Act there
is no radical divergence between the meaning of the two words.

… [With regard to R. v Clarence] it must be accepted that in a case
where there was direct physical contact the majority ruled that the
requirement of infliction was not satisfied. This decision was never
overruled. It assists counsel’s argument. But it seems to me that what
detracts from the weight to be given to the dicta in R. v Clarence is



that none of the judges in that case had before them the possibility of
the inflicting, or causing, of psychiatric injury. The criminal law has
moved on in the light of a developing understanding of the link
between the body and psychiatric injury. In my judgment R. v
Clarence no longer assists.

The problem is one of construction. The question is whether as a
matter of current usage the contextual interpretation of ‘inflict’ can
embrace the idea of one person inflicting psychiatric injury on
another. One can without straining the language in any way answer
that question in the affirmative. I am not saying that the words cause
and inflict are exactly synonymous. They are not. What I am saying
is that in the context of the 1861 Act one can nowadays quite
naturally speak of inflicting psychiatric injury. Moreover, there is
internal contextual support in the statute for this view. It would be
absurd to differentiate between ss.18 and 20 in the way argued …
The interpretation and approach should so far as possible be adopted
which treats the ladder of offences as a coherent body of law.”

LORD HOPE OF CRAIGHEAD:

“[R. v Wilson, referring with approval to R. v Salisbury, does] not
wholly resolve the issue which arises in this case, in the context of
grievous bodily harm which consists only of psychiatric injury.

The question is whether there is any difference, in this context,
between the word ‘cause’ and the word ‘inflict’ … [F]or all practical
purposes there is, in my opinion, no difference between these two
words. [He then cited Mandair (above) with approval.] But I would
add that there is this difference, that the word ‘inflict’ implies that
the consequence of the act is something which the victim is likely to
find unpleasant or harmful. The relationship between cause and
effect, when the word ‘cause’ is used, is neutral. It may embrace
pleasure as well as pain. The relationship when the word ‘inflict’ is
used is more precise, because it invariably implies detriment to the
victim of some kind.

In the context of a criminal act therefore the words ‘cause’ and
‘inflict’ may be taken to be interchangeable. As the Supreme Court
of Victoria held in R. v Salisbury, it is not a necessary ingredient of
the word ‘inflict’ that whatever causes the harm must be applied
directly to the victim. It may be applied indirectly, so long as the
result is that the harm is caused by what has been done. In my



opinion it is entirely consistent with the ordinary use of the word
‘inflict’ in the English language to say that the appellant’s actions
‘inflicted’ the psychiatric harm from which the victim has admittedly
suffered.”

Appeals dismissed

This reasoning has been extended to the causing of physical
injuries.

R. V DICA [2004] 2 CR. APP. R. 28
(COURT OF APPEAL, CRIMINAL
DIVISION):

7–050

The defendant, who was HIV positive, had unprotected sexual
intercourse with two women as a result of which they contracted HIV.
The defendant was convicted of inflicting grievous bodily harm on
them contrary to s.20.

JUDGE LJ:

“Such differences as may be discerned in the language used by Lord
Steyn and Lord Hope respectively do not obscure the fact that this
decision confirmed that even when no physical violence has been
applied, directly or indirectly to the victim’s body, an offence under
s.20 may be committed. Putting it another way, if the remaining
ingredients of s.20 are established, the charge is not answered simply
because the grievous bodily harm suffered by the victim did not
result from direct or indirect physical violence. Whether the
consequences suffered by the victim are physical injuries or
psychiatric injuries, or a combination of the two, the ingredients of
the offence prescribed by s.20 are identical. If psychiatric injury can
be inflicted without direct or indirect violence, or an assault, for the
purposes of s.20 physical injury may be similarly inflicted.”

7–051

In Brady,125 the defendant was perched on a balcony railing and
either lost his balance (his version of events) or jumped
deliberately and landed on a woman below causing her serious



injuries. The Court of Appeal affirmed that, as a result of
Ireland; Burstow, “even when no physical force has been
applied, directly or indirectly to the victim’s body, an offence
under s.20 may be committed” (a somewhat unnecessary ruling
given that physical force had been directly applied to the
woman). The defence further argued that (on the defendant’s
account) the injuries had not been “inflicted” because there had
not been “deliberate, non-accidental conduct” by the defendant
(i.e. he had accidentally fallen). The court was “reluctant to
come to a concluded view” on this but, on the facts, stated that
the deliberate and precarious perching on the railing was a
deliberate act. This defence argument seems misplaced. Any act
suffices for the actus reus of s.20 provided it causes the result
and was not the product of automatism, as would have been the
case if he had been pushed off the balcony. Of course, in most
cases where the act was accidental, no mens rea will be
established. However, if mens rea is present, there should be no
requirement of “deliberate, non-accidental conduct”.

In Stranney,126 the defendant was convicted of inflicting grievous
bodily harm when, as a result of very bad dangerous driving, two
of the passengers in his car sustained grievous bodily harm.
There was no assault in this case and the force was, at most,
indirectly applied.

The difference between “inflict” and “causes”?
7–052

It is clear from all these cases that both psychiatric injury and
physical injury may be inflicted without an assault and without
direct or indirect force. What, then, is the difference between
“inflict” in s.20 and “cause” in s.18?

Lord Steyn in Ireland; Burstow was careful to state that he was
“not saying that the words cause and inflict are exactly
synonymous. They are not”. The only hint as to what the
difference might be is provided by Lord Hope when he stated
that the word “inflict” implies that “the consequence of the act is
something which the victim is likely to find unpleasant or
harmful”. This is extraordinary. The word “harmful” here must
refer to the victim subjectively interpreting the injury as harmful
because objectively there must, of course, be grievous bodily



harm; the word thus adds nothing to the word “unpleasant”.
Taken literally, this seems to suggest that sado-masochistic
activities such as those in Brown127 cannot be prosecuted under
s.20 because the victims do not find their injuries unpleasant and
do not suffer “detriment”. On the contrary, they find the pain and
injury pleasant and to their benefit as an expression of their
sexuality. While, for rather different reasons,128 such an approach
could be welcomed, these dicta can hardly be taken to cast doubt
on the well-established principles laid down in Brown. It follows
that the difference between the words “cause” in s.18 and
“inflict” in s.20 remains something of a mystery.
The broader implications of the decision in Ireland; Burstow are
disturbing. The fact that psychiatric injury can constitute
grievous bodily harm combined with the fact that no assault, nor
any direct or indirect application of force, is required for s.20
raises the potential for liability in situations far removed from
those traditionally associated with s.20. For example, if I fail a
student’s essay with the result that he suffers a psychiatric
illness, I have committed the actus reus of s.20, and if I know of
his mental instability and foresee him sustaining some
psychiatric injury, I have mens rea and could be liable. This is
removing s.20 too far from its paradigm. While one can
understand that the seriousness of psychiatric illnesses can be
such that it is justifiable to conclude that they are the equivalent
of serious bodily harm, liability for s.20 should be limited to
cases where there has been an assault or the application of some
force. This, however, is not the law since Ireland; Burstow and
Dica.

Where a defendant has been charged with a s.20 offence, it has
long been possible for a jury, where they were not satisfied that
all the elements of s.20 have been proven, to return a verdict of
guilty of s.47 as this was a “lesser included offence”,129 that is,
all the elements of the lesser offence, s.47 (an assault causing
actual bodily harm), were included in the greater offence, s.20
(an assault causing grievous bodily harm). However, if the
greater offence, s.20, no longer requires proof of an assault, how
could the jury convict of s.47 which does require an assault?
Lord Roskill in Wilson answered this by stating that while it was
not necessarily so, most s.20 cases would involve an assault.



“Inflicting” therefore impliedly includes “inflicting by assault”
and therefore s.47 could be a lesser included offence. This was
endorsed in Savage; Parmenter. Such an approach is not
surprising. Without the power to convict of lesser offences many
defendants would escape liability altogether. However, the result
is that in some cases a defendant can be convicted of an offence
(s.47) when one of the elements of that offence (an assault) has
not been proved to exist. Given the broad interpretation of
assault in Ireland this is unlikely to be a common occurrence.
However, as the appeal in Burstow itself demonstrates, there can
be cases, particularly concerning stalking, when grievous bodily
harm is inflicted without an assault. Further, serious injury can
be inflicted without an assault in cases where a disease (say
gonorrhoea or HIV) is transmitted as a result of consensual
sexual intercourse; because of consent there would be no battery.
Such situations demonstrate that it is not always appropriate to
stretch the present offences against the person to cover
inappropriate cases. In cases of stalking, utilisation of the
Protection from Harassment Act 1997 will generally be more
appropriate.

(b) Mens rea
7–053

The mens rea element of s.20 is supplied by the inclusion of the
word “maliciously” within the section. It has long been accepted
that the terms “maliciously” and “recklessly” are synonymous.
In Savage; Parmenter (below) the House of Lords endorsed the
view of Professor Kenny130 that “malice” includes:

“recklessness as to whether such harm should occur or not (i.e. the
accused has—foreseen that the particular kind of harm might be done
and yet has gone on to take the risk of it).”131

It was further ruled in this case that this subjective meaning of
maliciously was not affected by Caldwell which had (for a
period) introduced an objective test of recklessness. This was
because “the word ‘maliciously’ in that statute was a term of
legal art which imported into the concept of recklessness a
special restricted meaning”. Since the overruling of Caldwell in



G, it is irrelevant whether maliciously imports a special meaning
to recklessness. Both clearly involve subjective foresight.
What is it that must be foreseen? In the case of Cunningham,132

where the charge concerned the malicious administration of a
noxious thing under s.23 of the Act, the Court of Criminal
Appeal interpreted “maliciously” to mean that the defendant had
to foresee the particular kind of harm that might be done and that
he nevertheless went on to take the risk of it occurring. It was
held that the defendant had to foresee that the victim might
inhale gas which the defendant knew was, or might be, noxious.
In other words, the crime was one of “full mens rea”, where the
mens rea “matched” or corresponded with the actus reus.

Since then, however, this principle has been considerably
whittled away. In Mowatt,133 it was held that it was unnecessary
for the defendant to foresee a wound or grievous bodily harm. It
was enough that some physical harm, albeit of a minor character,
was foreseen. This approach has been endorsed by the House of
Lords.

R. V SAVAGE; DPP V PARMENTER
[1992] 1 A.C. 699 (HOUSE OF LORDS):

7–054

LORD ACKNER:

“4. In order to establish an offence under section 20 is it sufficient to
prove that the defendant intended or foresaw the risk of some
physical harm or must he intend or foresee either wounding or
grievous bodily harm?

It is convenient to set out once again the relevant part of the
judgment of Diplock LJ in R. v Mowatt …:

‘In the offence under section 20 … for … which [no] specific
intent is required, the word “maliciously” does import … an
awareness that his act may have the consequence of causing
some physical harm to some other person. That is what is meant
by “the particular kind of harm” in the citation from Professor
Kenny. It is quite unnecessary that the accused should have
foreseen that his unlawful act might cause physical harm of the



gravity described in the section, i.e. a wound or serious physical
injury. It is enough that he should have foreseen that some
physical harm to some person, albeit of a minor character,
might result.’ (Emphasis in original)

Mr Sedley submits that this statement of the law is wrong. He
contends that properly construed, the section requires foresight of a
wounding or grievous bodily harm …

The contention is apparently based on the proposition that as the
actus reus of a section 20 offence is the wounding or the infliction of
grievous bodily harm, the mens rea must consist of foreseeing such
wounding or grievous bodily harm. But there is no such hard and
fast principle. To take but two examples, the actus reus of murder is
the killing of the victim, but foresight of grievous bodily harm is
sufficient and indeed, such bodily harm, need not be such as to be
dangerous to life. Again, in the case of manslaughter, death is
frequently the unforeseen consequence of the violence used.

The argument that as section 20 and section 47 have both the same
penalty, this somehow supports the proposition that the foreseen
consequences must coincide with the harm actually done, overlooks
the oft repeated statement that this is the irrational result of this
piece-meal legislation. The Act ‘is a rag-bag of offences brought
together from a wide variety of sources with no attempt, as the
draftsman frankly acknowledged, to introduce consistency as to
substance or as to form’: Professor Smith in his commentary on R. v
Parmenter [1991] Crim.L.R.43.

If section 20 was to be limited to cases where the accused does not
desire but does foresee wounding or grievous bodily harm, it would
have a very limited scope. The mens rea in a section 20 crime is
comprised in the word ‘maliciously’. As was pointed out by Lord
Lane C.J., giving the judgment of the Court of Appeal in R. v
Sullivan … ([1981] Crim.L.R.46), the ‘particular kind of harm’ in
the citat on from Professor Kenny was directed to ‘harm to the
person’ as opposed to ‘harm to property’. Thus it was not concerned
with the degree of the harm foreseen. It is accordingly in my
judgment wrong to look upon the decision in Mowatt as being in any
way inconsistent with the decision in Cunningham.

My Lords, I am satisfied that the decision in Mowatt was correct and
that it is quite unnecessary that the accused should either have



intended or have foreseen that his unlawful act might cause physical
harm of the gravity described in section 20, i.e. a wound or serious
physical injury. It is enough that he should have foreseen that some
physical harm to some person, albeit of a minor character, might
result.”
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In Brady,134 the Court of Appeal rejected an argument that the
defendant needed to foresee an “obvious and significant” risk of
some injury. All that is required is awareness of a risk of injury.

Was the House of Lords justified in holding that the defendant
need only foresee some harm? If the defendant only foresees
some harm resulting, but is then convicted and punished for
ensuing serious harm, is this not making liability and punishment
dependent on luck? Horder argues that one should distinguish
between “pure” luck and making one’s own luck and in the latter
situation:

“[B]y doing something intended to harm V, D changes her own
normative position, making the bad luck of V’s serious injury her
(D’s) own. There is nothing inappropriate in holding D criminally
liable for the serious injury actually inflicted, if there was any risk of
such injury resulting from D’s intended conduct.”135

Issues such as these, however, were not considered by the House
of Lords. No serious attempt to justify its position was made.
Simply pointing out that anomalies also exist in other areas of
law is not a justification, nor is it enough for them
metaphorically to shrug their shoulders by stating that the 1861
Act is simply “a rag-bag of offences” with no consistency. Such
platitudes reinforce the need for statutory intervention—a matter
to be dealt with shortly.

(c) Punishment
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The maximum penalty is five years’ imprisonment, the same
penalty as s.47. While this is irrational and seemingly distorts
any structure of offences based on seriousness, in practice it is



treated as a more serious offence with longer prison sentences
(on average) being imposed for s.20 compared with s.47. The
Magistrates’ Courts Sentencing Guidelines provide that where
there is a lower level of harm and culpability (such as where the
act was not premeditated) the starting point is Community Order
(High).136 For Crown Courts the Sentencing Guidelines provides
the same starting point of Community Order (High). However, if
the offence is categorised as high level harm and high level
culpability a starting point of three years is given, with a
sentencing range of two years six months to four years’
custody.137

(iii) Wounding and causing grievous
bodily harm with intent

OFFENCES AGAINST THE PERSON ACT
1861 S.18:
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“Whosoever shall unlawfully and maliciously by any means
whatsoever wound or cause any grievous bodily harm to any person,
with intent … to do some grievous bodily harm to any person, or with
intent to resist or prevent the lawful apprehension or detainer of any
person, shall be guilty of [an offence and shall be liable … to
imprisonment for life].”

(a) Actus reus
7–058

The terms “wound” and “grievous bodily harm” bear the same
meaning as in s.20. “Cause”, however, has never been held to
imply that the injury need be the result of a common assault.
Until the decision of Wilson138 it was, therefore, true to say that
“cause” was wider than “inflict” with the paradoxical result that
it was easier to prove the actus reus of the more serious offence,
s.18, than that of s.20. In Mandair,139 the House of Lords held
that “causing” was “wider or at least not narrower than the word
‘inflict”’. This statement was approved in Ireland; Burstow



where it was added that there was “no radical divergence
between the meaning of the two words”. Accordingly, on a s.18
charge the jury can instead convict a defendant of an offence
contrary to s.20.140 Research reveals that only 23% of offenders
indicted under s.18 are eventually convicted of that offence, with
most of the remainder being convicted of lesser offences,
particularly s.20.141

(b) Mens rea
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Two mens rea elements are contained within s.18; the offence
must be committed “maliciously” and “with intent”.

1. Maliciously
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In order to appreciate the significance of this term in s.18, it is
necessary to dismantle the section to find the possible charges
contained within it. If one is charged with maliciously causing
grievous bodily harm with intent to cause grievous bodily harm,
then Mowatt142 is right in suggesting that the word “maliciously”
adds nothing that is not already present in the requirement of
intent.

On the other hand, if the defendant is charged with maliciously
causing grievous bodily harm with intent to resist or prevent
arrest, the inclusion of the term “malicious” may be crucial. If,
for example, the defendant intends only to resist arrest and has
no state of mind at all in relation to the possibility of harm, he
cannot be convicted because he is not malicious. He must, at
least, foresee the possibility of some harm.143

2. With intent
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The defendant must either intend grievous bodily harm or intend
to resist arrest.

It has been held that “intent” here bears the same meaning as in
Nedrick.144 Whether the House of Lords’ decision in Woollin
apples to crimes other than murder is a moot point discussed



elsewhere.145 The better view is that Woollin (to the extent that it
may have modified Nedrick) should apply to s.18. It would be
unfortunate if intention in “intention to cause grievous bodily
harm” bore different meanings for s.18 and for murder. It is
perhaps because of the difficulty of establishing this requisite
intention that so few of those indicted under s.18 are actually
convicted of the offence. The cases in which offenders are
finally convicted under s.18 tend to be those where there is some
objective evidence of premeditation, such as when a weapon has
been taken to the scene of the crime.146

The CPS Charging Standard states that the following factors
may indicate a specific intent: a repeated or planned attack;
deliberate selection of a weapon or adaptation of an article to
cause injury, such as breaking a glass before an attack; making
prior threats; and using an offensive weapon against, or kicking
the victim’s head.147

(c) Punishment
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Section 18 carries a maximum sentence of life imprisonment.
The sentences imposed under the guidelines depend on the
seriousness of the injury, whether the offence was premeditated
and whether a weapon was used. When the injury is life-
threatening or particularly grave and was pre-meditated or
involved the use of a weapon, the starting point is 12 years’
custody, with a sentencing range of 9–16 years’ custody. Where
similar injuries are caused without premeditation (or where there
is premeditation or use of a weapon, but not life-threatening or
particularly grave injury), the starting point is six years’ custody,
with a sentencing range of five to nine years’ custody. Where the
victim’s injuries are considered to be less serious in the context
of the offence (or where the offence is not premeditated, or there
was a greater degree of provocation from the victim), the starting
point is four years’ custody with a sentencing range of three to
five years’ custody.148

(iv) Racially and religiously aggravated
assaults
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Before 1998, there was no specific offence of racially and
religiously aggravated assault. During the 1970s and 1980s there
was a growing concern over the number of violent offences that
were motivated by racial hostilities against black and minority
ethnic (BME) communities. In response to this the Government
set up the 1980 Joint Committee Against Racialism (JCAR) to
investigate the problem of racial violence. Directly afterwards,
the Government commissioned its first study into racial violence
and harassment.149 The report highlighted the widespread
problem of racial attacks (known more commonly as “hate
crimes”) in the UK. It finally gave validity to the concern,
consistently vocalised by special interest groups, that racially
motivated violence was a social problem that was in need of
government attention. However, it was not until the brutal
murder of the teenager Stephen Lawrence in 1993 by a group of
racially motivated offenders and the prolonged media attention
that this single case garnered, that the Government would finally
give its support to the introduction of new racially aggravated
offences.150 In 1998, the then New Labour Government
introduced the Crime and Disorder Act 1998 which set out the
new offences of “racially aggravated” assault, assault
occasioning actual bodily harm, s.20 grievous bodily harm, and
harassment.151 Three years later, the Act was amended to include
“religiously aggravated” offences.152 The purpose of these
offences is to significantly increase the penalty for racially or
religiously motivated offences in order to recognise the
enhanced level of harm that such crimes are likely to cause; not
only to individual victims, but to entire minority ethnic
communities.153

R. V ROGERS [2007] 2 A.C. 62
(HOUSE OF LORDS):
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BARONESS HALE:

“The mischiefs attacked by the aggravated versions of these offences
are racism and xenophobia. Their essence is the denial of equal respect



and dignity to people who are seen as somehow other. This is more
deeply hurtful, damaging and disrespectful to the victims than the
simple version of these offences. It is also more damaging to the
community as a whole, by denying acceptance to members of certain
groups not for their own sake but for the sake of something they can do
nothing about.”
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The police now report the number of racially and religiously
aggravated offences recorded each year. In 2015/16, there were
16,974 racially and/or religiously offences of violence against
the person recorded by the police.154 The CSEW estimated that
there were 144,000 racially and religiously motivated hate
crimes in 2014/15.155 The survey reports that 49% of the total of
all hate crime relates to assault (with or without injury) and
wounding.

(a) Meaning of “racially or religiously aggravated”

CRIME AND DISORDER ACT 1998 S.28:
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“(1) An offence is racially or religiously aggravated for the purposes of
sections 29 to 32 below if—

(a) at the time of committing the offence, or immediately
before or after doing so, the offender demonstrates
towards the victim of the offence hostility based on the
victim’s membership (or presumed membership) of a
racial or religious group; or

(b) the offence is motivated (wholly or partly) by hostility
towards members of a racial or religious group based on
their membership of that group.”
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For an assault to be aggravated by either racial or religious
hostility the defendant must first commit the basic offence of
assault, assault occasioning actual bodily harm or s.20 grievous
bodily harm. In addition, the prosecution must then prove either



that the defendant “demonstrated” hostility (s.28(1)(a)) or that he
was (partly) motivated by it (s.28(1)(b)). The difference between
(1)(a) and (1)(b) has caused some confusion within the lower
courts who have frequently failed to differentiate between the
two subsections.156 Such confusion led Baroness Hale in Rogers
to clarify the distinction by stating that s.28(1)(a) is concerned
with the “outward manifestation … of racial hostility” (a largely
objective test), while s.28(1)(b) is concerned with the “inner
motivation of the offender” (a subjective test). The distinction
will often be reduced to whether a defendant has used certain
racist or anti-religious slurs during the commission of the assault
(an objective demonstration of hostility) or whether there is
evidence of premeditation based on his dislike of the victim’s
ethnic or religious identity (motivation).157

The legislation does not define “hostility” and thus whether a
defendant demonstrates, or is motivated by it, is a question of
fact for the magistrate or jury to determine.158 Even where a
defendant has admitted to using racial expletives during the
commission of an assault, uncertainty has arisen as to whether
the defendant’s words must be intended by him to demonstrate
racial or religious hostility or whether his words objectively
express hostility in the eyes of the jury; regardless of whether the
defendant actually meant his actions to express racial or
religious hostility or not.

DPP V WOODS [2002] EWHC 85
(ADMIN) (QUEEN’S BENCH DIVISION,
ADMINISTRATIVE COURT):
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In this case the defendant assaulted a doorman at a nightclub out of
frustration when his friend was refused entry. During the assault, D
called the doorman a “black bastard”.

MAURICE KAY J:

“The conclusions of the [trial] Justices are set out in these
paragraphs from the case stated:

‘… We found the Respondent’s hostility to be borne out of his



frustration and annoyance as a result of his companion being denied
entry to the premises, and whilst he may have intended to cause
offence by the words, this was not “hostility based on the victim’s
membership (or presumed membership) of a racial group”. We
believed that the Respondent’s frame of mind was such that he
would have abused any person standing in [D’s] shoes by reference
to an obvious physical characteristic had that individual happened to
possess one …’

The case stated poses the single question: ‘Did we err in law in
concluding that, in all the circumstances of this case, the words “you
black bastard” uttered a few moments before the assault were not
such to prove that the Respondent had demonstrated hostility
towards the victim based upon his membership of a racial group?’ …

Section 28(1)(a) was not intended to apply only to those cases in
which the offender is motivated solely, or even mainly, by racial
malevolence. It is designed to extend to cases which may have a
racially neutral gravamen but in the course of which there is
demonstrated towards the victim hostility based on the victim’s
membership of a racial group. Any contrary construction would
emasculate section 28(1)(a).”

Remitted to the Justices with a direction to convict
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The result of Woods is that even where a defendant demonstrates
hostility unthinkingly in the “heat of the moment”, it matters not
that the defendant felt no genuine hostility towards the victim’s
racial or religious group, only that he has demonstrated hostility
(objectively) towards the victim during the commission of the
offence, or immediately before or after.159 Some have questioned
whether this is a fair outcome, especially if we consider that the
offender will be labelled as a “racist” and be subject to a more
severe punishment.160

(b) The meaning of “racial or religious group”

CRIME AND DISORDER ACT 1998 S.28
7–070



“(4) In this section ‘racial group’ means a group of persons defined by
reference to race, colour, nationality (including citizenship) or ethnic or
national origins.

(5) In this section ‘religious group’ means a group of persons defined
by reference to religious belief or lack of religious belief.”
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The demonstration of hostility must be towards a victim’s
(presumed) membership of a racial or religious group. But what
if the offender’s demonstration does not refer explicitly to a
specific racial, ethnic or national group? In the case of Pal,161 the
defendant, a young Asian male, was ejected from a community
centre by the caretaker, who was described as of “Asian
appearance”. In response, the defendant called the caretaker a
“White man’s arse licker” and a “brown Englishman” and later
physically attacked him. Pal was charged with racially
aggravated common assault under the Crime and Disorder Act
1998 s.29(1)(c). On appeal, the Divisional Court held that the
offence was not racially aggravated because his remarks were
motivated by his anger at being ejected from the building and
referred not to the victim’s racial group but to his relationship
with white people. Interestingly, the court was not convinced of
the applicability of s.28(2) of the Act which states that
“‘membership’, in relation to a racial or religious group, includes
association with members of that group”. The court noting
instead that “it is quite unreal to suggest on the basis of the facts
found that the Respondent is anti-white men”. The facts being
that Pal had been with a group including white youths.162

In Rogers,163 the defendant who was incapacitated by arthritis,
was riding his mobility scooter along the pavement on his way
home from a pub. Three women were walking back to their
home after a birthday party in a local restaurant. An altercation
took place as Rogers tried to get past them on the pavement. He
then pursued them in an aggressive manner into a local kebab
house where they had taken refuge, as they hid from him he
shouted at them “bloody foreigners” as well as telling them to
“go back to your own country”. The appellant, who had been
convicted of a racially aggravated public order offence, appealed



on the basis that his comments had not been directed at a specific
racial group. The House of Lords held that it did not matter that
the phrase used did not refer to a specific race or nationality as it
was necessary to take a “flexible, non-technical approach” when
interpreting s.28(4).164 As such, language that refers to the victim
being from some other race or nationality should fall within the
meaning of “racial group” under the Act.165 As is the case with
determining the presence of “hostility”, decisions about whether
words spoken by the defendant fall within the meaning of
s.28(4) are questions of fact for the jury to determine.166

(c) Immediately before or after the commission of the
offence
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Most racially and religiously aggravated assaults are committed
where the defendant exclaims racist of anti-religious words
during the commission of the offence. However, s.28(1)(a) also
states the demonstration of hostility can be “immediately” before
or after the commission of the offence. This has led to questions
on how contemporaneous the hostility has to be with the basic
offence. In Parry,167 the defendant referred to his victims as
“Irish cunts” to the police some 20 minutes after the basic
offence was committed. The Crown Court held that this
amounted to a demonstration of racial hostility immediately after
the offence was committed. On appeal the Divisional Court held
that the words immediately before or after had to be given:

“[T]heir plain and ordinary meaning and consequently their effect was
to make the subsection strike at words uttered or acts done in the
immediate context of the substantive offence.”168

The court found that the offence could not be racially aggravated
given that the appellant had left the scene and had been sitting in
his own home when he expressed racial hostility.

A very different decision was given in the case of Babbs,169

where the defendant had been verbally abusive towards the
victim and his companion calling them “fucking foreigners”
whilst they were queuing in a fast food restaurant. This resulted
in a scuffle and an argument which was quelled by the staff



manager. Between 5–15 minutes passed when the defendant
gestured to the victim that they should leave the restaurant in
order to fight, the victim then responded by calling the defendant
“white trash”, immediately after which the defendant headbutted
the victim. Lord Latham held that the judge had been entitled to
leave the matter of whether the hostility was demonstrated
immediately before the assault to the jury. This was because the
words used by the defendant at the initial confrontation “were
capable of colouring the behaviour of the defendant throughout
the subsequent events”.
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It appears thus that where hostility is demonstrated some 15
minutes before an assault it may be considered as part of a
continuum of violence depending on the context of the
altercation. Whereas if the hostility is demonstrated 20 minutes
after the offence and it falls outside the original context of the
altercation the hostility will become detached from the assault.
As with almost all aspects of racially and religiously aggravated
offences, context is everything.

(d) Punishment
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If a common assault is “racially or religiously aggravated”, the
maximum sentence is two years’ imprisonment—four times
higher than the maximum for a non-aggravated assault. If an
assault occasioning actual bodily harm is “racially or religiously
aggravated” the maximum penalty is increased from five years’
to seven years’ imprisonment.170 “Racially or religiously
aggravated” s.20 grievous bodily harm is also increased to seven
years’ imprisonment.171 Note that s.18 grievous bodily harm is
not covered by the Crime and Disorder Act 1998. With the
maximum penalty for this offence already set at life
imprisonment there is no reason to aggravate the offence in law.
In practice, the vast majority of sentences fall well below this
maximum.

(v) Causing serious injury by dangerous
driving



ROAD TRAFFIC ACT 1988 s.1A:
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“(1) A person who causes serious injury to another person by driving a
mechanically propelled vehicle dangerously on a road or other public
place is guilty of an offence.” 172
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This offence creates a constructive crime, much in the same way
as the offence of causing death by dangerous driving does.173

The defendant must have been driving dangerously and as a
result of this serious injury is caused. Section 1A states that
“‘serious injury’ means … physical harm which amounts to
grievous bodily harm for the purposes of the Offences against
the Person Act 1861”. This means that when determining what
amounts to a serious injury the same case law will apply to the
Act that applies to the Offences against the Person Act ss.18 and
20 (explored earlier in this chapter). It should be noted, however,
that dangerous driving which causes serious psychological harm
will not fall within the ambit of this offence. Cunningham has
remarked that reference to grievous bodily harm in the Act is a
missed opportunity and leaves us with an offence which suffers
from the same lack of precision in meaning as the 1861 Act.174

Section 1A(3) applies the existing definition of dangerous
driving in the Road Traffic Act to the new offence (below
p.775). Section 2A states that:

“a person is to be regarded as driving dangerously if:

(a) the way he drives falls far below what would be
expected of a competent and careful driver, and

(b) it would be obvious to a competent and careful driver
that driving in that way would be dangerous.”

The offence was created after campaigners sought to reduce the
disparity between the law on causing death by dangerous driving
and those cases where serious injury was caused.



THE PARLIAMENTARY UNDER-
SECRETARY OF STATE FOR JUSTICE
(MR CRISPIN BLUNT), HANSARD, HC
PUBLIC BILL COMMITTEE, 18TH
SITTING, COL.816 (13 OCTOBER
2011):
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“The Government believe that it is vital to ensure that the criminal law
is fully effective in addressing dangerous driving and its all too often
appalling consequences. New clause 15 fills a long recognised gap by
introducing a new offence of causing serious injury by dangerous
driving. Causing death by dangerous driving is rightly considered a
very serious crime, and that is reflected in the maximum penalty of 14
years imprisonment. Our law has always regarded cases where death
results from criminality to be uniquely serious. That is why death by
dangerous driving carries such a high maximum penalty …

For the vast majority of other dangerous driving cases, the maximum
penalty of two years imprisonment provides the court with sufficient
and proportionate powers to punish offenders. The Government do not
agree with those who consider that the maximum penalty for dangerous
driving should be raised at large. However, we are aware of the strong
feelings about sentencing for dangerous driving cases that cause very
severe injuries …

The issue is emotive. Campaigners have long suggested that the gap
between the current maximum penalty of two years for dangerous
driving and 14 years for death by dangerous driving is too wide. They
believe that the current two-year maximum for dangerous driving does
not adequately reflect or address the serious injuries that can result
from such driving. A victim can receive very serious life-changing
injuries, but the maximum penalty remains at two years. We have
therefore decided to target directly the offences where there is a clear
and obvious gap in the law. We believe the new offence will enable the
courts to deal appropriately with people convicted in these more
serious cases. It will enable them to sentence more severely at the most
serious and damaging end of the spectrum of dangerous driving



incidents …

Some people maintain that the courts should focus on the standard of
the driving rather than the consequences. They say that whether death
or serious injuries result from a piece of bad driving is a matter of
chance, however serious the result. I appreciate that argument, but only
to a degree. While it is certainly true that the standard of driving must
be the most important factor in judging culpability, the Government
believe it important to ensure that we strike a balance between the level
of criminal fault on the part of dangerous drivers and the consequences
of that criminal fault for the victim. We believe that the maximum
sentence of five years for the new offence will give the courts the
ability better to address that balance.”

(a) Punishment
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It is clear from the above excerpt that the purpose of s.1A is not
to extend the reach of the criminal law but to simply increase the
penalties available to the courts when dealing with such cases.
Previous to the enactment of s.1A, s.20 or s.35175 of the Offences
against the Person Act 1861 usually applied. Cunningham notes
that:

“Anyone who drives dangerously prior to the coming into force of this
offence is liable for dangerous driving. The key perceived benefit of
the offence … is to allow courts access to greater sentencing powers to
reflect the more serious consequences of a driver’s actions, where
those consequences are serious but fall short of death.”176

Road Traffic Offenders Act 1988 Sch.2 makes provision for the
offence to be triable either way and sets out the maximum
penalties available on summary conviction, this is six months’
imprisonment or a fine of £5,000, or both and on indictment five
years’ imprisonment or a fine or both. In both cases a mandatory
two-year minimum period of disqualification applies (unless
special reasons are found not to disqualify) and endorsement.
Even with these extended sentencing powers, recent case law has
suggested that the maximum of five years is still not adequate as
it “may not … provide adequate headroom for courts” to reflect



the myriad aggravating factors often involved in dangerous
driving cases; further parliamentary reflection has therefore been
deemed necessary.177

C. EVALUATION
7–079

The present structure of non-fatal offences against the person,
both in terms of substance and penalty structure, is little short of
chaotic. There are many problems with the law (most of which
are discussed above), we summarise some of the key issues
again here:

•  The language contained in the Offences against the Person Act
is archaic with words such as “maliciously” and “grievous”
sitting ill at ease with contemporary vernacular.

•  It remains unclear whether assault and battery are common
law or statutory offences, given that they are proscribed by
statute but the constituent parts of each offence are defined by
common law.

•  It is not always clear what the terms assault and common
assault specifically refer to (especially in relation to statute) as
sometimes they are described as stand-alone offences while in
other cases they are seemingly combined with battery.

•  Given the large difference in penalty, it is highly anomalous
that the same mens rea suffices for both common
assault/battery and s.47, often meaning that the mens rea does
not correspond with the harm occasioned.

•  The difference in harm caused in cases of common
assault/battery and assault occasioning actual bodily need only
be slight.178

•  Section 20 is supposed to be a far more serious offence than
s.47,179 yet both carry the same maximum penalty (although,
in practice, heavier sentences are imposed for s.20).

•  Both s.18 and s.20 cover the same harm—grievous bodily
harm; can the difference in their maximum penalties (life
imprisonment and five years’ imprisonment respectively) be
justified exclusively in terms of their differing mens rea



requirements?
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It is clear that both the substance of these offences and their
scale of punishments should be restructured so as to represent a
true hierarchy of seriousness. Failure to do this “might either
confuse moral judgments or bring the law into disrepute, or
both”.180 Further, “principles of justice or fairness between
different offenders require morally distinguishable offences to be
treated differently and morally similar offences to be treated
alike”.181

How should this relative seriousness of the offences be
determined? The present unhappy distinction between offences
rests mostly on a confused conjunction of mens rea and harm
done. Since 1980 there have been seven attempts at law reform
in this area. These efforts have been mainly aimed at achieving a
more rational combination of these two elements. The most
recent attempt by the Law Commission draws on the previous
1998 Home Office Draft Bill, combined with some new
amendments.182

HOME OFFICE, VIOLENCE:
REFORMING THE OFFENCES AGAINST
THE PERSON ACT 1861, DRAFT
OFFENCES AGAINST THE PERSON BILL
1998:
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“1(1) A person is guilty of an offence if he intentionally causes serious
injury to another. (Max: life imprisonment)

2(1) A person is guilty of an offence if he recklessly causes serious
injury to another. (Max: seven years’ imprisonment)

3(1) A person is guilty of an offence if he intentionally or recklessly
causes injury to another. (Max: five years’ imprisonment) …

4(1) A person is guilty of an offence if—

(a) he intentionally or recklessly applies force to or causes



an impact on the body of another, or

(b) he intentionally or recklessly causes the other to believe
that any such force or impact is imminent.

(2) No such offence is committed if the force or impact, not being
intended or likely to cause injury, is in the circumstances such as is
generally acceptable in the ordinary conduct of daily life and the
defendant does not know or believe that it is in fact unacceptable to the
other person. (Max: six months’ imprisonment) …

10(1) A person is guilty of an offence if he makes to another a threat to
cause the death of, or serious injury to, that other or a third person,
intending that other to believe that it will be carried out. (Max: ten
years’ imprisonment) …

15(1) In this Act ‘injury’ means—

(a) physical injury, or

(b) mental injury.

(2) Physical injury does not include anything caused by disease but
(subject to that) it includes pain, unconsciousness and any other
impairment of a person’s physical condition.

(3) Mental injury does not include anything caused by disease but
(subject to that) it includes any impairment of a person’s mental health.

(4) In its application to section 1 this section applies without the
exceptions relating to things caused by disease.

[The Bill contains a definition of both intention (cl.14(1)) and
recklessness (cl.14(2)), the latter being defined in terms of subjective
awareness (Cunningham recklessness).]”
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The Law Commission report makes several minor modifications
to the original Bill183:

•  Physical Assault—where a person intentionally or recklessly
applies force to or causes an impact on the body of another,
without the consent of that other.184

•  Threatened Assault—where a person intentionally or
recklessly causes another to think that any such force or impact



is or may be imminent, and that other does not consent to the
conduct in question.

Sitting between cl. 3 and the assaults is a new offence that would
be triable in the magistrates’ court only:

•  “Aggravated assault”—any physical or threatened assault that
has the effect of causing injury (12 months).185

The retention of the words “serious injury” and “injury” in the
Bill is particularly noteworthy. No distinction is made between
wounding and bodily harm. It is assumed that a wounding (i.e.
breakage of the skin) will now only fall under either of cl.1 or
cl.2 where the injury is deemed to be serious. Hence a minor cut
would not amount to a wounding. The Commission also states
that physical injury would include sexually transmitted
diseases,186 while mental injuries would include only recognised
psychiatric conditions; both replicating the current common law
position.
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The Bill’s restructuring of the law into a clearer hierarchy of
offences represents an improvement on the law. Underpinning
much (but not all) of the proposed changes is the correspondence
principle, which asserts that “the fault element of an offence
should relate to the same facts or results as those specified in the
external elements of that offence”.187 This approach is aligned
with the notion of cognitive mens rea, which dictates that a
defendant must have intended or foreseen a particular result
before he is held responsible for the consequences of his actions.
The corresponding of mens rea and consequence limits the
normative standards currently imposed by the criminal law that
often imputes an element of (bad) luck when imposing criminal
liability for offences against the person.

The reform proposals do, however, raise several important
questions.188 First, the distinction between intention and
recklessness is thought to be so significant as to justify a
maximum of life imprisonment for intentionally causing serious
injury as opposed to seven years’ imprisonment for recklessly
causing serious injury. This is because there is “a definite moral
and psychological difference between the two offences which it



is appropriate for the criminal law to reflect”.189 However, when
it comes to causing lesser injuries, these concerns have
evaporated into thin air and no distinction is drawn between
intention and recklessness. It seems odd that the difference in
moral blame between intention and recklessness should be
regarded as sufficiently significant to warrant such a huge
difference in sentencing maxima for serious injury and yet
simply be dismissed as inconsequential for lesser injuries.

Secondly, there is the problem of defining injury. “Injury” is
divided into serious and non-serious harms, yet there is little to
no guidance as to the distinction between these two. This leaves
juries to determine when an injury is considered serious without
any statutory guidance. There is likely to be significant
disparities between juries and across postcodes as to when an
offence will fall within cl.1 or cl.2 or not. Some further guidance
as to the word serious may therefore be helpful in ensuring
greater levels of consistency and certainty within this area of
law. In the US, the Model Penal Code has defined “serious
injury” as “bodily injury which creates a substantial risk of death
or which causes serious, permanent disfigurement, or protracted
loss or impairment of the function of any bodily member or
organ”.190 The difference between serious injury which is of a
temporary nature (such as a broken limb) and injuries which are
permanently disfiguring or leave the victim in a permanent
vegetative state191 can be so fundamental that it should be
reflected at the substantive, rather than at the sentencing stage.
As such, there is a cogent argument in favour of creating a more
structured division of injury; for example, minor injury (trivial
and transient harms), serious injury (harms that have a
substantial impact on the physicality and mental health of the
victim) and really serious injury (permanent or life threatening
injuries).
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Thirdly, although the creation of “aggravated assault” may bring
about a useful distinction between batteries where no injury is
inflicted and those where some harm (albeit of a minor nature) is
caused,192 there are two main issues with adding this new offence
to the ladder. The first relates to the fact that unlike all of the
other new offences, aggravated assault would allow for



constructive liability where minor injury is caused but not
foreseen. This clearly subverts the Commission’s own
commitment to the correspondence principle, as supported by
the majority of consultees to the reform proposals. The
Commission defends this by noting that the assault would
remain as the central feature of the offence, with the injury
simply serving as an aggravating factor.193 However there is no
escaping the fact that a different offence with a harsher penalty
can be applied to a consequence not foreseen by the defendant.
A second issue with the new offence is that it is not clear what
level of injury or harm will suffice for the offence to be elevated
from aggravated assault to the cl.3 causing injury offence. This
again leaves the hierarchy of offences somewhat uncertain.

A final question needs to be asked: must the restructuring of
these offences be based entirely on new combinations of mens
rea and harm? Could not other factors also be utilised in
informing our moral assessments (to be translated into legal
judgments) of the relative seriousness of offences? For instance,
Gardner194 rejects the Law Commission’s view that the structure
of these offences should be restricted to variations in the
configuration of mens rea and resulting harm as this “does not
capture all that is interesting, or rationally significant, about the
wrong”.195 What matters is the wrong involved and not just the
harm caused and “the wrong is that of bringing the harm about in
that way. In morality, as in law, it matters how one brings things
about.”196 Gardner argues that ss.20 and 47 are neither more
serious nor less serious than each other, but rather each belongs
to its “own family of offences”197: s.20 is a crime of violence;
s.47 is a crime of assault which is “not a crime of violence. Its
essential quality lies in the invasion by one person of another’s
body space.”198 Drawing an analogy with the Theft Acts where
theft, obtaining by deception (now replaced by fraud), false
accounting, making off without payment, etc. are differentiated,
not by the harm done (the same property might have been lost),
but by the different mode of wrongdoing, he points to lesser
known provisions of the Offences against the Person Act 1861
where distinctions are drawn between different modes of
violence. For example:



“Section 21 deals with choking, suffocating, or strangling; section 22
deals with the use of stupefacients and overpowering substances,
sections 23 and 24 with poisoning, section 26 with starving and
exposing to the elements; sections 28 to 30 deal with burning,
maiming, disfiguring and disabling by use of explosives …”
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Such offences, he claims “are notable for the moral clarity with
which they are differentiated”.199 In much the same vein, Horder
argues that in terms of fair labelling the Law Commission’s
recommendations amount to “a slide into the vice of moral
vacuity”.200 There are “important qualitative moral distinctions”
between deliberately punching someone hard and breaking his
nose and castrating a person; these distinctions should be marked
in the offence committed.201

It would be possible to structure offences not only by the degree
and type of harm involved, but also by how the harm is caused or
the context in which it is caused. Such an approach, however,
can only be accepted if there is something morally significant (as
opposed to just different) about the method by which the harm is
caused or the context in which it is caused. As has been stated:

“One may question, however, whether the awful details of the worst
forms of violence need to feature in the definition of offences … The
moral resonance of an offence need not require details of the modus
operandi.”202

When would the context or method of committing the crime be
sufficiently morally significant to justify the creation of a
specific offence? The following are possible examples. Use of a
firearm could justify special offence status because of the great
fear such use generates and because firearms are so dangerous
rendering victims especially vulnerable. There is an offence of
torture under the Criminal Justice Act 1988 s.134 but only if
committed by a public official or person acting in an official
capacity. There is an argument that the use of torture involves a
sufficiently significant wrong to justify broadening this offence
to covers all instances of torture. The willingness of the torturer



to inflict such pain (along with whatever injury is caused)
demonstrates greater culpability. The actual pain caused (along
with the actual injury) constitutes a morally significant harm.
More recently, a new special offence of controlling or coercive
behaviour in an intimate or family relationship (a form of
domestic violence) was introduced, partly on the basis that the
distinctive wrong in this context is the systematic nature of such
violence (usually), the breach of trust involved and that it might
shape public attitudes and police policies towards such
violence.203
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One could go even further and argue that other factors such as
the identity of the victim or defendant or the motive underlying
the crime could significantly mark out the wrong involved.
Examples of such an approach under the current law include
assault on a police constable contrary to the Police Act 1996
s.89204 and racially or religiously aggravated assault under the
Crime and Disorder Act 1998. Taking racial assault as an
example, the distinctive wrong here is that the assault is not
simply against an individual but also expresses hatred or
contempt of an entire racial group. The victim is also particularly
vulnerable. The normal assault-prevention mechanisms
commonly employed (looking away; doing nothing to precipitate
the assault) are worthless if one is attacked simply because of
one’s race. This distinctive wrong needs to be marked out by a
separate offence with a different sentencing maximum. It is
difficult to explain, however, why only racial and religious
aggravated offences are specifically proscribed under the
criminal law, while offences aggravated by sexual orientation,
disability and transgender identity hostility remain within
sentencing provisions only.205 Indeed the Law Commission 2013
consultation paper on hate crime law reform explores whether
these three latter characteristics should be included under the
Crime and Disorder Act 1998.206 The consultation paper
explains:

“In the present context, the ‘racially/religiously aggravated’ label
carries a strong stigma which reflects the fact that hate crimes are
considered to be more serious, and different in kind, to basic offences



… By contrast, under the present law, a defendant who demonstrates
hostility on the basis of disability while carrying out an assault will
simply be convicted of assault. While the hostility can be taken into
account at sentencing—and discussed in open court during the
sentencing hearing—the label attaching to the offending behaviour
will be silent as to the element of aggravation.”207

A major problem with this whole approach is that it can lead to
over-specificity. One could be left with a bewildering array of
offences—the vice of “particularism”208—each marking a
separate wrong but with a failure to distinguish the offences in
terms of seriousness.209 Fair labelling should involve not only
capturing the essential wrong involved but also communicating
the relative seriousness of that wrongdoing.210 One response to
this is that all these various factors should be dealt with at the
sentencing stage rather than through the creation of specific
offences. The present Sentencing Guidelines list a wide range of
general aggravating factors, including the use of a weapon, a
significant degree of premeditation, and whether the defendant
demonstrated hostility against the victim’s identity
characteristic.
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If and when a decision is made by Parliament to restructure the
various offences of violence, the issues raised in this section may
require further consideration. In implementing such reforms, it is
important to remember that individual criminal offences should
communicate the essence of the wrongdoing involved. It is also
important that the relative seriousness of such offences be
communicated and that the criminal law as a whole conveys a
morally-informative set of messages.

II. Sexual Offences

A. INTRODUCTION
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There is a large and increasing number of offences that proscribe
certain forms of sexual behaviour. They vary widely in the type



of harm encompassed, from the very serious (such as rape) to the
less significant (such as exposure). Prior to 2003, the law was
condemned as “archaic, incoherent and discriminatory”.211 The
Sexual Offences Act 2003 resulted from a process of
consultation that lasted over three years and had as its objectives
the need to modernise the law to reflect “changes in society and
social attitudes”212; to clarify the law, in particular in relation to
core concepts such as consent; to improve protection for
vulnerable groups, such as children; to ensure that the penalties
available were commensurate with the gravity of the offence;
and to improve the conviction rate for the offence of rape. It
constituted a fundamental reform of the law relating to sexual
offences. Many of the changes made were very welcome but
concern has remained that the criminalisation of some behaviour
is unwarranted and that there is a good deal of complexity in and
overlap between the 52 offences contained within the Act.
Moreover, as will be seen, conviction rates have largely been
unaffected by the changes. This section will focus upon the
crime of rape but it will also consider assault by penetration,
sexual assault, causing someone to engage in sexual activity and
offences against children to illustrate both the strengths and
weaknesses of the law.

1. The level of offending
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It is extremely difficult to assess the extent of offending in this
area. What is clear is that, whether one is talking about
consensual but unlawful under-age sexual intercourse, familial
sex offences, sexual assault or rape, the official statistics reveal
only a tiny proportion of offending. According to such statistics,
108,762 sexual offences were recorded in the year ending March
2015 (an increase of 14% compared with the previous year).213

Out of this total, 36,438 rapes were recorded by the police (an
increase of 16%).214 The current levels of reported sexual
offences now stand in stark contrast to the number of offences
reported 60–70 years ago, for example in 1947 just 240 rapes
were recorded by the police.215 Whilst some of this may be
explicable in terms of increasing levels of violence, much more
is due to an increased willingness amongst victims to report rape



and for the police to record it as such. Despite the fact that
reporting and recording rates for rape have gone up, at the same
time the level of convictions has fallen.216

(i) The dark figure of offending
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Over the last two decades, research has done much to shed some
light, generally, on the dark figures of crime. Although no
national random sample study of either the incidence or
prevalence of rape has taken place, wider surveys of
victimisation have provided some insight.217 Analysis of CSEW
data in 2013 found that 2.5% of females and 0.4% of males had
reported experiencing some form of sexual offence in the
previous 12 months.218 Based on these prevalence rates, it has
been estimated that are between 430,000 and 517,000 adult
victims of sexual offences each year.219 In the vast majority of
serious sexual offences, the offender is known to the victim.
Data gathered between 2007 and 2012 found that 56% of these
offences were committed by the victim’s partner or former
partner, 33% of offenders were known220 to the victim, leaving
only 10% of serious sexual offences that were committed by a
stranger.221 It is also estimated that only about 15% of all rapes
are reported to the police; further, 28% of those who had been
raped had told no-one about it.222 While it is clear that females
are at the greatest risk of sexual offences, it is probable that male
rape is even more under-reported than that upon females.223

Victim surveys, as well as providing an insight into the amount
of crime, also enable a picture to be built up about the way
crime, and, in particular, the fear of crime, affects people’s lives.
All the evidence supports the view that women’s lives and
freedom of movement are curtailed by the fear of violence and,
in particular, the fear of rape. Carole Sheffield describes this as a
form of “sexual terrorism” arguing that “all females, irrespective
of race, class, physical or mental abilities, and sexual orientation,
are potential victims—at any age, at any time, or in any
place”.224 The impacts of sexual violence can also be severe, for
example over half (56%) of victims surveyed by the CSEW
experienced mental or emotional problems.225 A further 25% of



victims reported having problems trusting people or having
difficulty in other relationships, and of particular concern was
that 4% of victims attempted suicide.
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There is one last insight provided by victim studies that needs to
be considered: why are rape and other sexual assaults so under-
reported? The most frequently cited reason why victims do not
report incidents include: feeling that it would be “embarrassing”,
that they “didn’t think the police could do much to help”, that
the incident was “too trivial/not worth reporting”, or that they
saw it as a “private/family matter and not police business”.226

Research has also indicated that complainants fear they may
receive unsympathetic and even hostile, humiliating treatment, at
the hands of the police—at a time when they are at their most
vulnerable—and then by the courts.227 Victims may well be put
off reporting where they know that defence barristers or the
defendant may take them, stage by detailed stage, through the
offence.228 Both male and female victims have likened this to
being raped again,229 although there is now some evidence to
suggest that the experience of giving evidence has improved.230

Women believe that the courts accept myths about male
behaviour; that, once aroused by women, men get “carried
away”231 and, in addition, younger women may fear that they
might be blamed, especially if alcohol or drugs were involved.232

In short, many victims of rape feel that they will be the ones on
trial.233 Further, victims of familial and marital rape are often put
under severe emotional, as well as physical, pressure not to
report and may feel divided loyalties. In the case of rape by
partners or husbands, many will not even define what has
happened to them as rape “until the assaults reache[s] a level of
brutality associated with stranger rape”.234 Thus, it would be
dangerously wrong to conclude that the crime is not reported
because there had, in fact, been consent or that the rape had had
no serious or lasting impact upon the victim.

(ii) From reporting to conviction
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Even if a rape is reported, the chances of securing a conviction



are very low. Very large numbers of cases continue to “drop out”
of the criminal process or are lost from the system before trial.
Hohl and Stanko reflect that “with a conviction rate as low as 7
percent … one of the lowest in Europe … one might argue that
in England and Wales rape is effectively ‘decriminalized’.”235

There are multiple and intersecting reasons for this striking
“justice gap”.

L. KELLY, J. LOVETT AND L. REGAN,
A GAP OR A CHASM? ATTRITION
RATES IN REPORTED RAPE CASES
(HOME OFFICE RESEARCH STUDY
NO.293) (2005), PP.30–31:
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“Research to date in adversarial legal systems has identified four key
points at which attrition occurs. The first point is the decision to report
itself; estimates of the reporting rate range from 5 to 25 per cent. Even
using the highest reporting rate estimate, three quarters of cases never
reach the first hurdle within the CJS.236 The second involves the police
investgation stage—the initial response, forensic examination,
statement taking, evidence gathering and arrest and/or interviewing of
suspects—between half and three-quarters of reported cases are lost
here. The third point relates to the minority of cases that are referred
through to prosecution, where a proportion are discontinued. The final
point is the even smaller number of cases that reach court, where
between one-third and over one-half of those involving adults result in
acquittals. At each of the points the possibility of withdrawal by the
victim exists, although the largest number of these occur during the
reporting and investgative stages …

This is only part of the story, however, since attrition varies according
to the characteristics of the case. The most recent studies in England,
Wales and Scotland concur that cases involving children are more
likely to be prosecuted and to result in convictions. Adult rape cases
have higher attrition rates, especially if they depart from the ‘real rape’
template.”237
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It is clear that the nature of cases being reported to the police has
changed (not least, as we shall see, because the definition of rape
has been widened) and that many instances involve people who
knew each other (either as acquaintances or intimates) prior to
the incident giving rise to the complaint. However, some caution
should be exercised in relying upon this as the explanation of
low conviction rates. The old category of “acquaintance” rape
had included those who have met within the previous 24 hours
and even included a complainant who was stopped by her
assailant to give directions.238 Such cases are hardly any different
from stranger rape cases and mean that there can be no
straightforward explanation for low conviction rates based on
prior relationship. The presence or absence of violence may well
be as significant as any prior relationship.239 Also important, for
example, are the time between offence and report, the quality of
medical examination, the police force area and whether the
offence is linked to other investigations of sexual assault against
another victim.240

Given the differences that exist between sexual offences that can
be recorded and those which can be prosecuted under the Sexual
Offences Act, and the effect of various other factors mentioned
above, the Office for National Statistics has recently stated that
calculating convictions rates as the number of people convicted
of rape as a proportion of all rape crimes recorded is “incorrect
and misleading in terms of presenting evidence on convictions
for rape”.241 Perhaps more reliable then, is to examine the
conviction rates for cases that come before the Crown Court.
The conviction rate in 2011 for completed trials for sexual
offences in the Crown Court was 61.6%.242 In cases involving
rape of a female the conviction rate is lower at 51.1% in 2011;
though this represents an increase of 9.9 percentage points since
2005.243

While the increased conviction rate is to be welcomed, there is
still much to be done by way of encouraging victims to report
sexual offences, improving upon the way the police process
cases, and increasing conviction rates.244 Baroness Stern in her
review into how rape complaints are handled by public
authorities concluded that the policies and laws enacted since



2003 are the “rights ones”, however the real failure remains with
their implementation.245 In 2006 the Government consulted on
measures that could further strengthen the legal framework and
improve the care that victims receive.246 One significant change
that was considered, which would permit expert evidence to be
given on the general impact sexual assaults may have upon
victims (explaining why, for example, victims may not resist,
why they may delay in reporting the incident or why they may
present a calm demeanour in court247), met with a mixed
response and has led the Government to conclude merely that it
will continue to look for ways in which it might be done.248 It
seems that reform is unlikely in the short term. In the meantime,
a trial judge has been criticised by the Court of Appeal for going
too far in trying to explain why a victim might delay reporting
the offence without also providing an explanation that some
women fabricate allegations.249 Permitting the defence to admit
general expert evidence might help to offset concerns about
possible lack of balance in judges’ summing up and would be a
welcome reform, but by itself it would not be enough to change
deep-rooted popular understandings of rape.250 As the myths
surrounding rape have been persuasively argued to be at the
heart of the attrition rate and low conviction rates, affecting the
attitudes not just of the public but of police, legal professionals
and jurors, it is to this subject we now turn.251

2. Rape in context
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Whether the crime involves so-called date rape, rape by a
stranger or by a partner or friend, the rhetoric of the law and its
reality can only be truly understood against the backdrop of
societal attitudes to women and rape generally.

ALLISON MORRIS, WOMEN, CRIME
AND CRIMINAL JUSTICE (1987),
PP.165–181:
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“Most of us believe we know what rape is, but our knowledge is
derived from social not legal definitions. ‘True’ rape in popular
imagination involves the use of weapons, the infliction of serious
injury and occurs in a lonely place late at night. The ‘true’ rapist is
oversexed, sexually frustrated or mentally ill, and is a stranger. The
‘true’ rape victim is a virgin (or has had no extra-marital affairs), was
not voluntarily in the place where the act took place, fought to the end
and has bruises to show for it … [T]he reason [other] kinds of
situations are not seen as rape is the strength of the assumptions we
hold about rape … I will now examine some of these assumptions …

‘Rape is impossible’

… [Some] criminologists have argued that to force a woman into
intercourse is an impossible task in most cases if the woman is
conscious and extreme pain is not inflicted. These beliefs have become
part of rape folklore (… ‘a woman with her skirt up can run faster than
a man with his trousers down’ and the like) and embedded in the
practice of criminal justice professionals …

‘Women want to be raped’

This assumption has its roots in Freudian beliefs about the masochistic
nature of female sexuality … rape is believed to dominate women’s
sexual fantasies …

‘“No” means “Yes”’

Nineteenth-century women—or, at least ladies—were seen as asexual
and presumed not to enjoy sex. Whereas they were passive and
submitted (rather than consented) to the sex act, men were viewed as
the aggressors and the initiators, and as having sexual needs. These
beliefs have resonances today … Men are expected to make advances
(otherwise the woman thinks she is unattractive) and women are
expected to be sexually attractive and, at the same time, both coy and
flirtatious. They are expected to play hard to get, to need to be seduced
… A judge in a recent rape trial in Cambridge told the jury that women
sometimes say ‘no’ when they mean ‘yes’ and to remember the
expression ‘Stop it. I like it’252 …

‘“Yes” to one, then “yes” to all.’253
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‘The victim was asking for it’



In essence, this assumption implies that the victim should not have
dressed like that (e.g. with no bra), behaved like that (e.g. hitch-hiked),
gone to places like that (e.g. singles’ bars) … Amir, in his study of
rape, developed the notion of victim precipitation. His definition is
both extremely broad and stresses the offender’s interpretation of the
victim’s behaviour, not the victim’s. ‘The victim actually—or so it was
interpreted by the offender—agreed to sexual relations but retracted …
or did not resist strongly enough when the suggestion was made by the
offender.’ The term applies also to cases in which the victim enters
vulnerable situations charged sexually (Patterns in Forcible Rape
(1971), p.266). Earlier, he seems to define any form of female
behaviour as rape-precipitating … Despite this, only 19 per cent of the
rapes in Amir’s sample could be so ‘explained’ …

‘Rape is a cry for vengeance’

… Standard legal texts on evidence and procedure … warn of the
danger of women contriving false charges of sexual offences.254 And as
recently as 1984, the Criminal Law Revision Committee prefaced its
report on sex offences with the words that ‘by no means every
accusation of rape is true’ (15th Report, Sexual Offences, Cmnd.9213,
p.5) …255

‘Rape is a sexual act’

… The popular conception now is that rape is sexually motivated: this
is most apparent in accounts offered to excuse rape. Smart and Smart
(Women, Sexuality and Social Control (1978), pp.98–99) provide
examples of this from media coverage of rape:

‘The pregnancy of B’s wife may have been one of the reasons for his
commitng the offence.’

‘R attacked her five days before his wife gave birth to their first child.’
”256
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Sexual gratification, however, may not be the major reason for
rape. As Brownmiller says, “the penis is deployed as a
weapon”,257 and research conducted amongst convicted rapists
suggests that the desire to dominate and humiliate the rape
victim (often coupled with revenge motives) features most
commonly.258 In furtherance of this motive the attractiveness of



the victim is not a vital ingredient, although it is a paradox in a
society demanding its females to make themselves attractive that
if the rape victim has done so, she may well be condemned for it.
Whilst most rape victims are young,259 what matters more than
physical appearance is vulnerability. As one rape victim said:

“[W]hat I exuded that night was not sexuality … but vulnerability …
I, by virtue of my size and gender … was recognisable to the rapist as
easy game and an exemplary target for his generalised misogyny.”260

It has been asserted in the past that rapists are pathological
offenders; they are “victims of a disease from which many of
them suffer more than their victims”;261 they are “sexual
psychopaths”. Whilst there are undoubtedly rapists who are
psychologically disturbed, research has shown how rare this
is.262 The better view, it is submitted, is that rape is about
inequalities of power, whether the victim is female or male. The
stereotypical rape is depicted as an act committed by a stranger,
probably outside the home, at night and where violence is
employed. In reality, most victims know their assailants and the
home may well be the location for rape.263

Much attention has been focused on two different types of rape,
both of which have been contrasted with the supposed paradigm
of stranger rape. The first is that of relationship rape. It has been
suggested that this is a less serious form of sexual assault than
stranger rape.264 In contrast, however, rapes committed by
partners may have the greatest of psychological impacts on the
victim. One can point to accounts of rape given by those who
have been or are in relationships with their assailant to illustrate
this point:

“Linda, 41, has to walk with crutches after being violently raped and
battered by her husband … Her husband began attacking her when she
was pregnant … The rapes began after her son was born … ‘He used
to tell me that I was supposed to enjoy it—he actually thought women
liked being raped. He said it was what all his mates talked about at
work. In the end I just hated him. Sex could never be normal—how
can you like someone who’s beating you up and telling you you
should be liking it?’”265
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The second type is that of “date-rape”, perhaps better described
as acquaintance rape.266 Suggesting that such rapes are less
serious brings into sharp focus many of the assumptions which
may be implicit in relationships between men and women. Does
a man who buys a woman a meal have a right to have
intercourse with her? Does a woman who gets drunk at a party
ask for it? If the disturbing findings of an ICM poll in 2005 are
anything to go by, many people, it seems, would answer that she
does: 34% of those questioned thought that a woman who
behaved flirtatiously was partially or totally responsible if she
was raped and 26% thought the same would be true if she wore
sexy or revealing clothing.267 On this basis:

“it is not difficult to see why changes in law produce such limited
results … The problem of rape is so deeply embedded in social and
cultural constructions of (hetero)sexuality, so closely allied with core
dimensions of what we understand as masculinity and femininity, that
any steps which do not confront this fundamental aspect of the rape
problem are likely to be, at best, modest.”268

3. What is rape?
7–100

Many of the issues highlighted above have had very significant
consequences for the shape the law has taken (for example, in
relation to the concept of consent) as well as how it has operated
in practice. However, before turning to that discussion, it is
important to try to identify the “essence” of rape and other
sexual offences such as assault by penetration or sexual assault.
Such offences are sometimes associated with gross violence. For
some, such crimes are always and essentially crimes of violence.
One effect of this could be that the offence of rape should be
defined so that it only occurs where the victim has shown
physical resistance.269 However, it is not true that all “rapes” are
accompanied by physical violence.270 Does this mean that there
has been no rape? One answer increasingly given is that rape and
other sexual assaults are crimes against sexual autonomy and
that what matters is whether there was consent.271 There are



difficulties with both approaches.

VICTOR TADROS, “RAPE WITHOUT
CONSENT” [2006] 26 O.J.L.S. 515,
515–516:
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“In some jurisdictions, for example, Canada, Michigan and New South
Wales, the focus is primarily on force. The will of the complainant
plays a subsidiary role or no role at all. Reforms of this kind were
motivated by three feminist concerns. First, rape is to be considered a
crime of violence. That ought to be reflected in the definition of the
offence. Second, defining rape around the will of the victim tends to
encourage criminal trials to focus problematically on the conduct and
sexual history of the complainant rather than the conduct of the
accused. Third, sexual offences ought to be defined with precision to
prevent them being manipulated by defence counsel or subject to
problematic interpretation in the light of the prejudices of participants
in the criminal process, and in particular judges and juries …

In other jurisdictions, the focus is primarily on the will, or rather
consent, of the victim, relegating force to a subsidiary role. This is true
of England and Wales … Such [laws] reflect a fourth feminist concern:
undermining the sexual autonomy of the victim need not involve
violence or the threat of violence …

Meeting the fourth concern … appears to involve failing properly to
reflect the first three.”
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Perceiving rape as a crime of violence makes for a relatively
straightforward offence but ignores the dynamics of sexual
relationships and enables husbands, partners and “date-rapists”
to deny that what they do is rape. However, making consent the
pivotal concept “does not mark out the offence as a crime of
violence even where there has been violence”272 and has proved
to be deeply problematic. Nevertheless, if one conceives of a
hypothetical scenario as Gardner and Shute do, in which the
victim is unconscious, unharmed and never learns that sexual



intercourse (with a condom) has taken place, it is still right to
state that the victim has been raped. Indeed, this “pure” case of
rape enables one to identify what they describe as “the
wrongness of rape”:

“Rape, in the pure case, is the sheer use of a person … Rape is
humiliating even when unaccompanied by further affronts because the
sheer use of a person, and in that sense the objectification of a person,
is a denial of their personhood. It is literally dehumanizing.”273

If one views rape as the sheer use of a person as an object274

there is no case for its being subdivided into more or less serious
offences depending upon whether a relationship or acquaintance
existed between the victim and the offender. As well as denying
the autonomy of the victim it has been further argued that the
rape of a woman amounts to a moral harm, not only against the
victim, but also against women as a group.

JOAN MCGREGOR, IS IT RAPE?
(2005), PP.230–232:
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“Rapes express very clearly the inferiority of women. The rapist,
whether the violent rapist or the subtler ‘date rapist’, sends the message
that this woman is for his enjoyment, an object to be used for his
pleasure. His actions express her inferiority to him since he does not
feel the need to bother to investigate whether she was really consenting
even in the face of evidence that she was not or may not be. Her
physical and verbal rejections are not worth investigating as to whether
they were ‘real’ since her interests do not really matter. For him, her
wishes and desires are irrelevant. He is superior to her, his desires
matter and hers do not, making her an object rather than an equal
person. Sending this message is the expressive moral injury of rape.
The message of inferiority is received by all women, not merely the
woman who experiences the rape. Not wanting to diminish the real
physical and psychological harms to rape victims, I am not claiming
that all women experience those harms, which are very real and
serious. But there is something peculiar to rape and the response that
women have to other women being raped …



The meaning of rape involves the victim’s worth and the wrongdoer’s
worth and we can ‘read off’ the expression of the offender’s
superiority. In the case of rape, the diminishment in the victim’s worth
is tied to group membership. Women are the target of rape in society
and women get the message that the rapist sends. In this sense, the
moral injury of rape is shared by women as a group.”
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One further consequence of seeing sexual offences in terms of
sexual autonomy will be considered later in relation to child
offences. Respecting a person’s right to choose to engage in
sexual intercourse has another dimension: the extent to which
the law does or should respect a (young) person’s right to engage
in sexual exploration.

B. THE LAW

1. Consent
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The issue of consent is fundamental to many of the sexual
offences contained within the Sexual Offences Act 2003. It has
also proved to be a highly problematic concept to define and one
of the key objectives of the reform was to clarify this concept.
Indeed, as the majority of victims know their assailant, the issue
of consent is, in many trials, the pivotal issue.

But how does one know whether they have the consent to
perform or receive a sexual act? Does one require a verbal
communication of agreement, or can consent be given using just
context and social cues?275 Some commentators have even
argued that consent may be valid even where there is no
communication or miscommunication between individuals.276

Before exploring this contested concept, one matter can be
settled: what is required in law is a lack of consent and not
positive dissent.277 English law does not define rape as sexual
intercourse by force. It absolves the victim from having to make
a show of resistance. Thus, in theory, responsibility rests with
the instigator to secure consent. That said, it is clear that in the
absence of marks or injuries the victim’s claim not to have



consented may not be believed.278 Evidentially, there is real
pressure on rape victims to struggle and further endanger
themselves. Moreover, although changes to legislation mean
judges are no longer obliged to warn the jury of the dangers of
accepting the victim’s uncorroborated story, they have discretion
still to do so.279 One further related question is relevant at this
point. The defence in seeking to show that the victim did, in fact,
consent to sexual intercourse may wish to adduce evidence, for
example, of prior relationships with the defendant or with other
men. Should evidence of this type be introduced at the trial?
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ZSUZSANNA ADLER, “RAPE—THE
INTENTION OF PARLIAMENT AND THE
PRACTICE OF THE COURTS” (1982) 45
M.L.R. 664, 666–667:

“Before 1976, the defence in a rape trial were free to cross-examine
about any prior sexual behaviour, whether with the defendant or
anyone else. Her experience with a third party was thought to be
relevant to her credibility: the law of evidence seemed to reflect an
assumption that women involved in rape cases were likely to be
untruthful as a direct result of their sexual ‘immorality’ … [It] gave the
defence a virtually unconstrained licence to sling sexual mud …

The Advisory Group on the Law of Rape … expressed particular
anxiety about the humiliaton and distress suffered by complainants
during cross-examination and argued that the procedure was in need of
urgent reform. ‘We have reached the conclusion that the previous
sexual history of the alleged victim with third parties is of no
significance so far as credibility is concerned, and is only rarely likely
to be relevant to the issues directly before the jury.’ (Report of the
Advisory Council on the Law of Rape, 1975, para.131.)”
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As a result of such reasoning, the law was changed to give the
trial judge complete discretion as to whether general or specific
past history and reputation of the victim might be introduced.280



However, studies subsequently concluded that courts were far
too ready to allow evidence to be admitted281 and the report
Speaking up for Justice concluded that there was “overwhelming
evidence that the … practice in the courts [was] unsatisfactory
and that the existing law [was] not achieving its purpose”.282 As
a consequence, a much tighter scheme governing sexual history
evidence was introduced by the Youth Justice and Criminal
Evidence Act 1999.283 Under s.41 of the Act no such evidence
can be adduced unless certain statutory criteria are satisfied: for
example, that the issue is one of consent and the sexual
behaviour of the complainant to which the evidence relates is
alleged to have taken place at about the same time as the event
which is the subject matter of the charge.
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R. V A (COMPLAINANT’s SEXUAL
HISTORY) [2002] 1 A.C. 45 (COURT OF
APPEAL, CRIMINAL DIVISION):

LORD STEYN:

“… sometimes logically relevant sexual experiences between a
complainant and an accused may be admitted under section 41(3)(c)
… It is of supreme importance that the effect of the speeches today
should be clear to trial judges who have to deal with problems of the
admissibility of questioning and evidence on alleged prior sexual
experience between an accused and a complainant. The effect of the
decision today is that under section 41(3)(c) of the 1999 Act,
construed where necessary by applying the interpretive obligation
under section 3 of the Human Rights Act 1998, and due regard
always being paid to the importance of seeking to protect the
complainant from indignity and from humiliating questions, the test
of admissibility is whether the evidence (and questioning in relation
to it) is nevertheless so relevant to the issue of consent that to
exclude it would endanger the fairness of the trial under article 6 of
the Convention. If this test is satisfied the evidence should not be
excluded.”

Appeal dismissed
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Case law has since reiterated that there must be relevant
similarity between the alleged conduct and previous conduct
which necessitates an exploration of the circumstances in order
to avoid unfairness to the defendant.284 In addition, there has to
be a sufficient chronological nexus between the events to render
the previous behaviour probative.285 The court must also believe
that a failure to admit the evidence would render the conviction
unsafe.286 Finally, it should be noted that courts should not allow
cross examination of sexual history which is tantamount to
asserting that the complainant is a person who engages in casual
sex, thereby inferring that she is likely to have engaged in casual
sex with the defendant.287

One basis for admitting evidence or permitting cross-
examination about sexual history might be where the
complainant is biased against the defendant or has a motive for
fabricating the evidence.288 In such a case, an application to
introduce evidence should be made in advance of the trial.289

New sexual history evidence has also been admitted on appeal.
In the very high profile case of Evans,290 sexual history evidence
was allowed to be admitted on appeal in order to show that the
complainant had used similar words during sex with previous
partners which could not be explained by mere coincidence, and
was therefore evidence that could have supported the appellant’s
defence of consent. The appeal was successful and a retrial
ordered. The fact that sexual history evidence is still being used
to support the defence of consent in such cases has attracted
much scholarly criticism, with many agreeing with Lord Woolf
in Mokrecovas291 who foresaw that s.41(3)(a) would be used to
“ride a coach and horses” through the desirable policy reflected
in s.41(4).292 As such, some commentators have argued that only
a complete ban on such history will solve the problem.293

Against this background, we can now consider what it means to
say that someone has consented to sex. There have been
numerous attempts to answer these questions, both
philosophically and legally.294 For the first time, however, the
Sexual Offences Act 2003 provides a statutory definition which,
as we shall see, is supplemented by presumptions as to the
absence of consent.



SEXUAL OFFENCES ACT 2003 SS.74,
75 AND 76:

7–110

“74. ‘Consent’

For the purposes of this Part, a person consents if he agrees by choice,
and has the freedom and capacity to make that choice.

75. Evidental Presumptions about consent

(1) If in proceedings for an offence to which this section
applies it is proved—

(a) that the defendant did the relevant act,

(b) that any of the circumstances specified in
subsection 2 existed, and

(c) that the defendant knew that those circumstances
existed—
the complainant is to be taken not to have
consented to the relevant act unless sufficient
evidence is adduced to raise an issue as to whether
he consented and

the defendant is to be taken not to have reasonably
believed that the complainant consented unless
sufficient evidence is adduced to raise an issue as
to whether he reasonably believed it.

(2) The circumstances are that—

(a) any person was, at the time of the relevant act or
immediately before it began, using violence against
the complainant or causing the complainant to fear
that immediate violence would be used against
him;

(b) any person was, at the time of the relevant act or
immediately before it began, causing the victim to
fear that violence was being used, or that
immediate violence would be used, against another
person;



(c) the complainant was, and the defendant was not,
unlawfully detained at the time of the relevant act;

(d) the complainant was asleep or otherwise
unconscious at the time of the relevant act;

(e) because of the complainant’s physical disability,
the complainant would not have been able at the
time of the relevant act to communicate to the
defendant whether the complainant consented.

(f) any person had administered to or caused to be
taken by the complainant, without the
complainant’s consent, a substance which, having
regard to when it was administered or taken was
capable of causing or enabling the complainant to
be stupefied or overpowered at the time of the
relevant act.

76. Conclusive Presumptions about consent

(1) If in proceedings for an offence to which this section
applies it is proved that the defendant did the relevant
act, that any of the circumstances specified in subsection
(2) existed, it is to be conclusively presumed—
that the complainant did not consent to the relevant act,
and that the defendant did not believe that the
complainant consented to the relevant act.

(2) The circumstances are that—

(a) the defendant intentionally deceived the
complainant as to the nature or purpose of the
relevant act;

(b) the defendant intentionally induced the
complainant to consent to the relevant act by
impersonating a person known personally to the
complainant.”

(i) The general definition
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There are two fundamental constituent parts to the definition of



consent under s.74:

(1) freedom to choose to agree; and

(2) the capacity to choose to agree.

We explore each of these concepts in turn.

(a) Freedom
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Basing consent upon freedom might, at first sight, appear to be
an obvious good. Sexual intercourse ought to occur when, borne
of their own free will, both parties make their choice to consent.
That is to say, both (or all) participants have it as their purpose to
engage in sexual activity. Freedom to choose will often align
with conduct that is welcomed and where either party might
have initiated the encounter.295 Yet the notion of “freedom” is far
from uncontroversial. Some feminists, such as MacKinnon, have
argued that any attempt to distinguish rape from sexual
intercourse on the basis of free choice and thus consent is naïve.
That is because women must make their “free” choices to
consent in a society where they are socialised to passive
receptivity and where sex is something men do to them. In such
a gendered milieu, it is not always (if ever) clear when a woman
has consented independently of external pressures, and when she
has consented subject to the social constraints of male
dominion.296

S. SCHULHOFER, UNWANTED SEX:
THE CULTURE OF INTIMIDATION AND
THE FAILURE OF THE LAW (1998),
PP.56–57:
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“MacKinnon’s far-reaching claims about cultural pressure have opened
many eyes to the multiple constraints on women’s freedom to make
independent sexual choices. At the same time, by collapsing the
distnctions between kinds of sexual pressure, feminism of this sort
doesn’t advance the effort to draw workable legal lines. Sometimes this



strand of feminism even seems to impede the legal reform effort,
because it tends to obliterate differences between the kinds of pressure
that society will inevitably tolerate and the kinds that it might plausibly
forbid … The refusal of some leading theorists to draw moral
distnctions among the many forms of pressure women face maintains a
certain purism for these feminist projects, but it vastly oversimplifies
the give-and-take of social power in a complex, imperfect, but not
uniformly oppressive society.”
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Even if one eschews the more far-reaching critique of the use of
the concept of freedom within the context of consent, it is
obvious that not all sexual choices are completely freely made
and yet a form of consent may well have been given. An
individual’s choice may be constrained for all sorts of reasons: it
may be a desire to avoid the row that will follow if sex is not
forthcoming; a need for cash; a need to keep one’s job; a fear of
being beaten or even killed. If a person says “yes” in any of
these scenarios—or if she permits intercourse after persuading
the assailant to wear a condom297—is this consent real? The
difficult task for the law has been to determine which such
constraints operate to nullify consent and which do not. As long
as rape is viewed predominantly as a crime of violence the
answer is relatively unproblematic. Traditionally, therefore, only
threats of death or serious harm vitiate an apparent consent.
However, the more rape is perceived as an offence against
sexual autonomy, the more the wrong is perceived to be the
objectification of a person, and the more open-ended become the
types of constraints which may nullify consent.298

In Olugboja,299 a case decided under the old law, the victim had
intercourse with the defendant after his companion had raped her
and her friend.The defendant claimed that these circumstances
did not nullify her consent since only a threat of death or serious
harm would suffice. The Court of Appeal held that, using the
“ordinary meaning” of the word, the victim could not be said to
have consented to sexual intercourse. The court held that there
was a difference between the state of mind of real consent and
that of mere submission. The difference between the two was a
matter of degree and it was for the jury to decide which side of



the line a particular sequence of events falls. For example, a jury
would almost inevitably decide that a wife who “reluctantly
acquiesced” to intercourse to avoid a sulking husband had,
nevertheless, consented.

However, there were difficulties with Olugboja. Although the
flexibility of its approach had its merits, the distinction between
mere submission and real consent was not able to bear close
scrutiny.300 It was rejected as the way forward for reform
because it had “led to confusion and [risked] very different
conclusions being drawn on similar facts in different cases”.301

Instead, in an attempt to be clear and unambiguous,302 a statutory
definition of consent was preferred. However, the issues
discussed above have not been swept away by the definition. It is
necessarily vague—but this means that a jury’s preconceptions
about sexual behaviour and consent may well still affect their
interpretation of whether a “free choice” has been made.

(b) Capacity
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The statutory definition also refers to the capacity of the victim
to choose. Capacity is undefined in the Act but must relate to
awareness, knowledge and understanding. A person may be
incapable of giving consent, because, say, she has been knocked
unconscious or because she is suffering from a mental disorder
that precludes understanding.303 However, it is in the context of
intoxication that the issue of capacity to consent has become a
matter of concern and it is here that societal attitudes towards
rape and drinking have the very real potential to influence the
outcome of proceedings. Research has shown the existence of a
double standard whereby “intoxicated defendants tend to be held
less responsible than their sober counterparts while intoxicated
complainants tend to be held more responsible”.304 Indeed, given
the publicity surrounding the increase in “binge” drinking among
young women, this attitude could harden further.305 In the much
publicised survey conducted for Amnesty International, 30% of
respondents thought that a woman was either partly or wholly
responsible for being raped if she was drunk.306 As research
reveals that alcohol has been ingested by a significant proportion
of victims and defendants in rape cases, this is deeply



worrying.307

In 2005, a case involving an alleged rape upon a female student
who was drunk but conscious at the time of the offence
collapsed.308 Had she been unconscious at the time of the
intercourse, the evidential presumption in s.75(2)(d) would have
been invoked.309 The judge directed the jury to return a verdict of
“not guilty” when the prosecution revealed that they were unable
to proceed further because they could not prove that the
complainant had not given consent because of her level of
intoxication. It has been argued that the judge could have put the
matter to the jury to consider in terms of the complainant’s
capacity to consent.310 This issue arose for reconsideration in the
following decision.

R. V BREE [2007] 3 W.L.R. 600
(COURT OF APPEAL, CRIMINAL
DIVISION):
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The defendant and M spent the evening together, drinking heavily
before returning to the defendant’s flat where they had sexual
intercourse. Initially the prosecution alleged that M was unconscious
throughout most of the activity and thus lacked capacity to consent.
Following evidence by M at the trial, the prosecution changed its
stance and alleged that M’s ability to resist had been hampered by the
effects of alcohol but that she had had the capacity to consent. M
accepted that her memory of the evening was very patchy; however,
she maintained that she had made it clear, in so far as she could, that
she did not consent. The defendant claimed that M had been conscious
throughout and that he reasonably believed she was consenting. The
defendant was convicted of rape and appealed.

SIR IGOR JUDGE P:

“[26] In cases which are said to arise after voluntary consumption of
alcohol the question is not whether the alcohol made either or both
less inhibited than they would have been if sober, nor whether either
or both might afterwards have regretted what had happened, and
indeed wished that it had not. If the Complainant consents, her



consent cannot be revoked. Moreover it is not a question whether
either or both may have had very poor recollection of precisely what
had happened. That may be relevant to the reliability of their
evidence. Finally, and certainly, it is not a question whether either or
both was behaving irresponsibly. As they were both autonomous
adults, the essential question for decision is, as it always is, whether
the evidence proved that the Appellant had sexual intercourse with
the Complainant without her consent …

[30] We are not aware of any reported decisions which deal with this
aspect of [capacity in] the new legislation. We should however refer
to the much publicised case of R v Dougal, heard in Swansea Crown
Court, in November 2005 …

[33] Some of the hugely critical discussion arising after Dougal
missed the essential point. Neither counsel for the Crown, nor for
that matter the judge, was saying or coming anywhere near saying,
either that a Complainant who through drink is incapable of
consenting to intercourse must nevertheless be deemed to have
consented to it, or that a man is at liberty to have sexual intercourse
with a woman who happens to be drunk, on the basis that her
drunkenness deprives her of her right to choose whether to have
intercourse or not. Such ideas are wrong in law, and indeed,
offensive. All that was being said in Dougal was that when someone
who has had a lot to drink is in fact consenting to intercourse, then
that is what she is doing, consenting: equally, if after taking drink,
she is not consenting, then by definition intercourse is taking place
without her consent. This is unexceptionable.

[34] In our judgment, the proper construction of s 74 of the 2003
Act, as applied to the problem now under discussion, leads to clear
conclusions. If, through drink (or for any other reason) the
Complainant has temporarily lost her capacity to choose whether to
have intercourse on the relevant occasion, she is not consenting, and
subject to questions about the Defendant’s state of mind, if
intercourse takes place, this would be rape. However, where the
Complainant has voluntarily consumed even substantial quantities of
alcohol, but nevertheless remains capable of choosing whether or not
to have intercourse, and in drink agrees to do so, this would not be
rape. We should perhaps underline that, as a matter of practical
reality, capacity to consent may evaporate well before a Complainant
becomes unconscious. Whether this is so or not, however, is fact



specific, or more accurately, depends on the actual state of mind of
the individuals involved on the particular occasion.
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[35] Considerations like these underline the fact that it would be
unrealistic to endeavour to create some kind of grid system which
would enable the answer to these questions to be related to some
prescribed level of alcohol consumption. Experience shows that
different individuals have a greater or lesser capacity to cope with
alcohol than others, and indeed the ability of a single individual to
do so may vary from day to day. The practical reality is that there are
some areas of human behaviour which are inapt for detailed
legislative structures. In this context, provisions intended to protect
women from sexual assaults might very well be conflated into a
system which would provide patronising interference with the right
of autonomous adults to make personal decisions for themselves.

[36] For these reasons, notwithstanding criticisms of the statutory
provisions, in our view the 2003 Act provides a clear definition of
“consent” for the purposes of the law of rape, and by defining it with
reference to “capacity to make that choice”, sufficiently addresses
the issue of consent in the context of voluntary consumption of
alcohol by the Complainant. The problems do not arise from the
legal principles. They lie with infinite circumstances of human
behaviour, usually taking place in private without independent
evidence, and the consequent difficulties of proving this very serious
offence …

[39] In this case the jury should have been given some assistance
with the meaning of “capacity” in circumstances where the
Complainant was affected by her own voluntarily induced
intoxication, and also whether, and to what extent they could take
that into account in deciding whether she had consented.311 …

[43] … In a trial in which the issues of consent and voluntary
intoxicat on were fundamental to the outcome, the jury were given
no or no sufficient directions to enable the verdict which they
reached to be regarded as safe.312 Accordingly the conviction is
quashed.”

Appeal allowed
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The Government (which had been consulting on ways to remove
the barriers to successful prosecutions) subsequently commented
that this decision provided vital guidance and that there was,
therefore, no need for capacity to be defined for the purposes of
the Sexual Offences Act.313 Both the decision in Bree and the
Government’s response has divided opinion. While it is true that
attempting to determine capacity using a grid system based on
blood-alcohol levels would be unhelpful for the reasons given by
the Court of Appeal, the idea that there need be no further
attempts to clarify capacity in the context of intoxication is open
to challenge:

“what appears to be part of a liberal non-interventionist approach to
regulating private sexual behaviour, in reality can also be seen as a
means by which some men’s disregard for the sexual autonomy of
women is maintained.”314

Such arguments have led some to call for the inclusion of
“extreme drunkenness” as a rebuttal presumption of non-
consent.315 This, it has been argued, would cover situations
where it is considered that the complainant was too intoxicated
to be able to give free consent.

(ii) The presumptions
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The new law distinguishes between two types of presumptions
of non-consent: those that are conclusive and those that raise an
evidential presumption that consent was absent.316 Both types of
presumptions apply not only to the issue of consent as an
element of the actus reus but also apply to the question of
whether the defendant had mens rea.317

(a) The conclusive presumptions
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In the case of the two conclusive presumptions, once it is proved
that the defendant did the relevant act and that either of the
circumstances existed, then both consent and lack of belief in



consent are conclusively established.318 Both build upon the
previous law. In Clarence,319 Stephen J identified two such kinds
of fundamental mistake, the first as to the identity of the actor
and the second as to the nature of the act, either of which
negated the apparent consent of the victim if induced by the
deceit of the defendant.

Impersonation
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The old law only protected victims where the person
impersonated was the victim’s husband although the Court of
Appeal in Elbekkay320 extended this to cover boyfriends as well.
The new conclusive presumption applies to the impersonation of
anyone known personally to the victim. While this is broader
than the old law, it would not, of course, come into operation if
the defendant claimed to be, say, Zac Efron who was only
known to the complainant through his films. The other point
worth noting is that the impersonation must have induced the
complainant to consent.321

Deception as to nature or purpose of the act
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The second type of fundamental mistake induced by fraud goes
to the very nature of the act. In Flattery,322 the defendant induced
a woman to submit to intercourse by maintaining the deception
that he was performing a surgical operation. He was convicted of
rape. This was followed in the not dissimilar case of Williams323

where the defendant, who was a singingmaster, had intercourse
with one of his pupils aged 16. She made no resistance as she
believed his claim that he was merely improving her breathing.
He too was convicted. The principle upon which both cases were
decided was that there had been no consent to sexual intercourse;
what had been consented to was a medical or surgical operation.

Prior to the 2003 Act, the courts had generally declined to extend
the ambit of the law of rape to cases other than those involving
these two types of fundamental mistake. In Linekar, for example,
the defendant deceived a prostitute into having intercourse with
him by claiming (falsely) that he would pay her. Although she



would not have had intercourse with him had she known the
truth this was, rightly, held not to be a deception as to the nature
or the act.324 However, the narrowness of this approach was put
in doubt by the decision of Tabassum.325 In this case, concerning
the former offence of indecent assault but raising the issue of
consent, the court took the view that the victims, who had
consented to breast examinations for what they thought was
medical research, would never have done so had they known that
the defendant was not medically qualified. It was held that they
had consented to the nature of the act but not to its quality—and
that accordingly there was no real consent. This is a
controversial distinction yet it is one that is replicated by the
language of the conclusive presumption in s.76(2)(a) which
refers to both the nature and the purpose of the act.

”Active” deceptions

R. V JHEETA [2007] 2 CR. APP. R. 34
(COURT OF APPEAL, CRIMINAL
DIVISION):
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By a series of bizarre and unpleasant lies, including texts from the
defendant which purported to come from the police telling her that if
she did not sleep with him she would be liable to a fine, the defendant
induced the victim to continue to have sexual intercourse with him.
When the truth came to light, the victim claimed that she had only had
intercourse with the defendant because of the texts and that she had not
truly consented. The defendant pleaded guilty to rape having been
advised that his behaviour fell within s.76(2) (a). He then appealed.

JUDGE P:

“[23] [S]ection 76 raises presumptions conclusive of the issue of
consent, and thus where intercourse is proved, conclusive of guilt.
They therefore require the most stringent scrutny.

[24] In our judgment the ambit of section 76 is limited to the ‘act’ to
which it is said to apply. In rape cases the ‘act’ is vaginal, anal or
oral intercourse. Provided this consideration is constantly borne in
mind, it will be seen that section 76 (2)(a) is relevant only to the



comparatively rare cases where the defendant deliberately deceives
the complainant about the nature or purpose of one or other form of
intercourse. No conclusive presumptions arise merely because the
complainant was deceived in some way or other by disingenuous
blandishments of or common or garden lies by the defendant. These
may well be deceptive and persuasive, but they will rarely go to the
nature or purpose of intercourse. Beyond this limited type of case,
and assuming that, as here, section 75 has no application, the issue of
consent must be addressed in the context of section 74 …

[28] With these considerations in mind, we must return to the
present case. On the written basis of plea the appellant undoubtedly
deceived the complainant. He created a bizarre and fictitious fantasy
which, because it was real enough to her, pressurised her to have
intercourse with him more frequently than she otherwise would have
done. She was not deceived as to the nature or purpose of
intercourse, but deceived as to the situation in which she found
herself. In our judgment the conclusive presumption in section 76 (2)
(a) had no application, and counsel for the appellant below were
wrong to advise on the basis that it did. However that is not an end
of the matter … [The appellant] persuaded the complainant to have
intercourse with him more frequently than otherwise, and the
persuasion took the form of the pressures imposed on her by the
complicated and unpleasant scheme which he had fabricated. This
was not a free choice, or consent for the purposes of the Act. In these
circumstances we entertain no reservations that on some occasions at
least the complainant was not consenting to intercourse for the
purposes of section 74, and that the appellant was perfectly well
aware of it. His guilty plea reflected these undisputed facts.”

Appeal dismissed
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This was the first case to examine the meaning of s.76(2)(a) and
it is thus of some importance. The approach taken before the Act
and highlighted by Tabassum has been confirmed. Mere
“disingenuous blandishments” or “common or garden lies” will
“rarely go to the nature or purpose of the act”. However, this
does not mean that it will be straightforward to determine
whether there has been a material deception as to “purpose” in
future cases. Purpose is capable of being interpreted in a limited



way, as in Jheeta, or more broadly.326 Some support (albeit
limited) for the latter approach comes from the bizarre case of
Devonald. The male defendant posed as a woman over the
internet to entice the victim (who had broken off a relationship
with the defendant’s teenage daughter) to masturbate in front of
a webcam with a view to publishing the pictures so as to
embarrass the boy and teach him a lesson. The Court of Appeal
held that the defendant had deceived the victim as to the purpose
of the act.327 Oddly, this is an instance of the deception in
reverse: the victim thought that the act was for sexual purposes.
While the victim clearly would not have acted as he did had he
known the truth the same would also have been true of the
victim on Linekar and, given that the judgment is both
unreserved and brief, it would probably be unwise to place too
much reliance on Devonald.328

Is it appropriate to take a narrow approach as in Jheeta or should
a broader approach be adopted? Answering this question
requires one to weigh two competing considerations. First, it
may absolutely be the case that the victim would not have
consented had the truth been told. In other words, the deception
has operated to remove the possibility of real consent. On the
other hand, does a defendant in such cases deserve to be labelled
a rapist? When a victim has knowingly consented to the
defendant’s penetration will she suffer the same degree of
emotional and psychological trauma as in other rape cases?
Many commentators would argue that such admittedly limited,
conditional, and, possibly, naïve consent is still valid and that
sexual intercourse in such circumstances is not, therefore,
rape.329 However, it can be argued that consent should be
understood in a “richer” sense: as full and truthful understanding
of what is involved that is free from all pressures.330

R. V MCNALLY [2014] 2 W.L.R. 200
(COURT OF APPEAL, CRIMINAL
DIVISION):
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In this case, the defendant, “who was female”, contacted the victim (Y)



over a social networking website and had claimed to be a young male.
331 Over a period of three-and-a-half years M and Y developed a
romantic relationship. Y considered the defendant, who dressed as a
boy, to be her boyfriend. M visited Y on four occasions when M was
aged 17 and Y 16. During those visits, there were numerous occasions
of oral and digital penetration of Y. Y discovered that M was not in
fact biologically male. M was subsequently convicted of assault by
penetration. The case for the prosecution was that Y’s consent was
obtained by fraudulent deception that the defendant was a male and
that had she known this she would not have consented to acts of
vaginal penetration.

LEVESON LJ:

“[25] In reality, some deceptions (such as, for example, in relation to
wealth) will obviously not be sufficient to vitiate consent. In our
judgment, Lord Judge CJ’s observation that ‘the evidence relating to
“choice” and the “freedom” to make any particular choice must be
approached in a broad commonsense way’ identifies the route
through the dilemma.

[26] Thus while, in a physical sense, the acts of assault by
penetration of the vagina are the same whether perpetrated by a male
or a female, the sexual nature of the acts is, on any common sense
view, different where the complainant is deliberately deceived by a
defendant into believing that the latter is a male. Assuming the facts
to be proved as alleged, M chose to have sexual encounters with a
boy and her preference (her freedom to choose whether or not to
have a sexual encounter with a girl) was removed by the defendant’s
deception.

[27] It follows from the foregoing analysis that we conclude that,
depending on the circumstances, deception as to gender can vitiate
consent …”

Appeal against conviction dismissed
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The Court of Appeal in McNally did not interpret whether the
appellant’s deceit fell within the ambit of s.76(2)(a), as it was
never suggested that the conclusive presumptions applied,
therefore, the relevance of the deception was restricted to the



impact it had on the construction of s.74. It was clear that the
court was persuaded by previous authority that included
situations of “active deception”, as against cases involving
defendants who fail to correct an assumption.332 This approach is
similar to that taken in Jheeta in that the courts appear to be
willing to utilise the breadth of s.74 in cases involving active
deceptions where a narrow interpretation of s.76 is applied, or as
in this case where s.76 is not raised at all. However, we are to
some extent left unsure whether deceit as to gender will ever fall
under s.76(2)(a), or alternatively whether this is a question of
fact that must be left to the jury to determine with reference only
to the meaning of freedom of choice under s.74.

Whether such a deceit should conclusively vitiate consent is
highly questionable, especially if we consider the fact that the
nature and purpose of the act, i.e. to penetrate the vagina for
sexual pleasure, remains the same regardless of the gender of the
defendant.333 Lord Leveson’s statement that common sense tells
us that the nature of the sexual act changes where there is a
deception as to gender may not be as commonsensical as he
suggests. Can the nature of an act change retrospectively when
both parties previously understood that act to be sexual
penetration of one person by another? Lord Leveson’s reasoning
seems to assume that the nature is changed, not simply because
the appellant was of a different gender to that portrayed to the
complainant, but also because the assumed sexual orientation of
the complainant was heterosexual, inferring the sexual contact
must have been unwanted. It is less than clear whether the
crucial element in the court’s decision in McNally was that the
deception was “active” or whether the change in nature of the act
was simply contingent on the sexual orientation of the
complainant. There may well be implications for each of these
questions to the notions of “free choice” and “agreement”, such
that the victim was denied a free choice to make an informed
agreement about the sexual act, but it is considered to be
disingenuous to conclude that deception as to gender
retrospectively modifies the sexual quality of the act in such a
situation. Sexual acts do not become non-sexual just because
they are carried out between people of the same gender. The
problem with the reasoning provided in McNally is that it may
lead to a situation where transgender individuals must reveal



their biological sex to prospective sexual partners or risk being
prosecuted and labelled as rapists/sexual offenders.334 This will
surely give rise to potential breaches of art.8 of the European
Convention on Human Rights which guarantees the right to
respect for a private life.335 By analogy, and if taken literally,
Lord Leveson’s assertion could also mean that a heterosexual
person will have potentially been raped by a homosexual person,
where the homosexual person actively makes the representation
that he is in fact straight. If after a sexual act the former finds out
that the homosexual person was not in fact heterosexual but was
instead “experimenting”, the question arises: does the sexual
nature of the act change rendering the homosexual partner a
rapist? Such an outcome would certainly not be
commonsensical.

Deceptions involving preconditions
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There have been a number of other situations where deceptions
involve an expressed precondition. Such was the case in
Assange336 where the Divisional Court was concerned with the
question of whether sexual intercourse without a condom, where
it had been made clear that consent was conditional on the use of
a condom, would vitiate consent. Taking a narrow approach to
interpreting s.76(2)(a), Sir John Thomas P held that the
conclusive presumption did not apply in such a situation but that
s.74 could and should be used to determine whether the
deliberate removal of the condom restricted the complainant’s
capacity to make a free choice.337

A similar precondition arose in R. (F)338 involving a complainant
who agreed to sexual intercourse on the basis that the defendant
would not ejaculate into her vagina. The defendant agreed to this
knowing that he would in fact ejaculate. The court held that:

“if before penetration began the intervener had made up his mind that
he would penetrate and ejaculate within the claimant’s vagina, or …
he decided that he would not withdraw at all, just because he deemed
the claimant subservient to his control, she was deprived of choice
relating to the crucial feature on which her original consent to sexual
intercourse was based. Accordingly her consent was negated. Contrary



to her wishes, and knowing that she would not have consented, and
did not consent to penetration or the continuation of penetration if she
had any inkling of his intention, he deliberately ejaculated within her
vagina. In law, this combination of circumstances falls within the
statutory definition of rape.”339

Failure to disclose information
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Beyond active deceptions and situations involving preconditions
are those cases where someone fails to reveal a fact that will
affect someone’s freedom of choice to consent. Such a situation
may arise where the defendant fails to inform his sexual partner
that he is HIV positive. The courts have taken a more restrictive
approach in these cases, holding that consent to sexual
intercourse is valid.340 Instead, the failure to inform the
complainant will negate consent for the purposes of, for
example, the Offences against the Person Act 1861 ss.18 or 20 if
that person were to become infected with HIV.341 However, it
should be noted that Lord Leveson in McNally suggested that the
court in B did not decide that deception as to HIV status could
never vitiate consent. Rather, the court had left it open as to
whether consent would be negated, if for example the defendant
was asked about his HIV status and actively deceived the
complainant. This again leaves upon the possibility that
deception as to one’s sexual health may in some circumstances
lead to the vitiation of consent.342

(b) The evidential presumptions
7–129

As well as the conclusive presumptions, s.75 creates six
evidential presumptions. This is an exhaustive list; thus,
additions may only be made to it by Parliament.343 The content
of s.75 changed significantly during the reform process. Threats
of harm (other than immediate violence) or other serious
detriment to the victim or others and cases where the consent of
the victim had only been indicated by a third party were dropped
from the list and s.75(2)(f) was added.344 If the prosecution can
prove that the defendant did the relevant act in any of the six



circumstances and that he knew of the circumstance, it will be
presumed that there was no consent and that he lacked a
reasonable belief in consent. The defence will then be under an
evidential burden to introduce sufficient evidence to raise the
issue of consent or reasonable belief in consent.345 It might be,
for example, that the defendant claims that the couple were
engaging in consensual sado-masochistic sexual intercourse. If
sufficient evidence is raised, the prosecution will have to prove
lack of consent or reasonable belief beyond reasonable doubt.346

As the Judicial Studies Board has noted, the Act does not specify
whether it is for the judge or the jury to decide whether the
evidential burden is discharged, but the Board’s direction
assumes that it is a matter for the judge and that “although each
case will turn on its facts, it is thought that in many cases a
section 75 direction will not be appropriate”.347 In circumstances
when it is necessary to give a direction, the Court of Appeal has
urged trial judges to take care so as to avoid the risk of elevating
the presumptions to the level of the conclusive presumptions.348

(iii) The relationship between the
presumptions and the general definition

JENNIFER TEMKIN AND ANDREW
ASHWORTH, “THE SEXUAL OFFENCES
ACT 2003: (1) RAPE, SEXUAL
ASSAULTS AND THE PROBLEMS OF
CONSENT” [2004] CRIM. L.R. 328,
336–337:
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“By introducing a three-track approach to matters of consent and
belief in consent—irrebuttable presumptions, rebuttable presumptions,
and a general definition of consent—the Act raised a number of
questions. Are the three categories intended to reflect some kind of
moral hierarchy, so that the most serious cases on non-consent give
rise to irrebuttable presumptions and the next serious cases of non-
consent to rebuttable presumptions with the remainder falling within



the general definition? Or is the organising principle one of clarity and
certainty, so that it is the clearest cases (not necessarily the worst) that
give rise to irrebuttable presumptions and the next clearest to
rebuttable presumptions, with the remainder falling within the general
definition? Or is it a mixture of the two, with an added element of
common law history? One would have thought that consideration
ought to be given to marking out the worst cases of non-consent by
means of irrebuttable presumptions, but that appears not to have
happened.”
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It is by no means certain that all the right circumstances have
been included in the list of evidential presumptions and it is
certainly questionable whether the conclusive presumptions are
necessarily the “worst”.349 There is a compelling argument, for
example, that the fact that the victim was unconscious at the time
of the act should have been included as a conclusive
presumption rather than an evidential presumption. Had the
presumptions only applied to rape and assault by penetration
then this might well have been easier to achieve. As it is, it is
appropriate that a conclusive presumption should not be applied
to a defendant who sexually touches his sleeping partner, as is
their habit, during the course of a night.350

What does seem clear is that juries are directed to the
presumptions first, but only, of course, if applicable to the facts
of the case. In practice, it seems that cases falling under s.75 are
rare and so it is uncommon for the presumptions to be
introduced. The general definition applies in the many cases
where the presumptions do not, such as, for example, where
there are threats of non-immediate violence or threats of other
kinds. It is in such situations that juries will continue to
experience difficulties in coming to a conclusion from all the
evidence as to the presence or absence of consent. The fact that
we now have a definition of consent may focus the jury’s
attention on the right questions.351 However, given a definition of
consent that “positively sprouts uncertainties”352 it will not make
the answers any easier. Indeed, it seems that judges, in trying to
guide juries, are tempted to continue to employ the distinction
drawn in Olugboja between mere submission and real consent



even though, as we have seen, the Government rejected it.353

2. Rape

SEXUAL OFFENCES ACT 2003 s.1
7–132

“(1) A person (A) commits an offence if—

(a) he intentionally penetrates the vagina, anus or mouth of
another person (B) with his penis,

(b) B does not consent to the penetration, and

(c) A does not reasonably believe that B consents.

(2) Whether a belief is reasonable is to be determined having regard to
all the circumstances, including any steps A has taken to ascertain
whether B consents.”

Rape is punishable by a maximum of life imprisonment.354

(i) Introduction
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Two very significant issues had been resolved prior to the
passing of the Sexual Offences Act 2003. The bar on bringing
prosecutions of rape against husbands had been removed and
rape had been redefined so as to include male rape.

(a) Marital rape
7–134

Historically, the offence of rape contained the phrase
“unlawful”. This was taken to refer to intercourse outside
marriage. The origin of this understanding or rule (whether one
regards it as one or the other was a part of the debate, as we shall
see) lay not in a statute or a case but in the writings of Sir
Matthew Hale:

“But the husband cannot be guilty of a rape committed by himself
upon his lawful wife, for by their mutual matrimonial consent and



contract the wife hath given herself in this kind unto her husband,
which she cannot retract.”355

For the following 200 years, Hale’s analysis was predominantly
accepted. Husbands who used force could be charged with an
offence of violence356 but there was a bar to charges of rape. This
marital immunity began to erode, however, from 1949
onwards357 and was completely rejected by the House of Lords
in R.358 Lord Keith of Kinkel held that whatever status Hale’s
proposition might have had, the common law had to evolve in
the light of changing social, economic and cultural
developments. He stated that the notion that:

“by marriage a wife gives her irrevocable consent to her husband
under all circumstances and irrespective of her health and how she
happens to be feeling at the time … [is] in modern times … quite
unacceptable.”359
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He believed that:

“it is clearly unlawful to have sexual intercourse with any woman
without her consent, and that the use of the word [unlawful] adds
nothing … [T]here are no rational grounds for putting the suggested
gloss on the word, and it should be treated as mere surplusage in this
enactment.”360

Although most commentators warmly welcomed this result361

there were doubts as to whether the House of Lords was entitled
to act in the way it did. It was described as “blatant” judicial
law-making362 amidst allegations of retrospectivity. The matter is
now beyond doubt. First, the European Court of Human Rights
decided that the decision had not contravened the European
Convention on Human Rights art.7.363 Secondly, legislative
reform in 1994 placed the ruling in R upon a solid statutory
footing.364

(b) Male rape
7–136



Although it has become increasingly common to talk about the
phenomenon of male rape, the law traditionally dealt with non-
consensual anal intercourse as buggery.365 However, since 1994
rape has included anal or vaginal intercourse and the victim may
be male or female.366 The law has thus moved towards gender-
neutrality (although the move is not complete since legally only
males are capable of committing the offence). This reform was
controversial. It has been argued that it ignores the gendered
reality of rape: “It is still men who are raping and women who
are being raped”.367 It has also been claimed that gender-specific
laws “raise unique and important issues of male and female
power. It invokes the differences in male and female ways of
understanding force and consent and each other”.368 However,
other commentators have supported the extension of the law of
rape.

PHILIP RUMNEY AND MARTIN
MORGAN-TAYLOR, “RECOGNIZING
THE MALE VICTIM: GENDER
NEUTRALITY AND THE LAW OF RAPE”
(1997) 26 ANGLO-AMERICAN L. REV.
198, 219–234:
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“[T]he acts of vaginal and anal penetration are too similar to warrant
separate legal classification … The motives of the assailant … would
appear to be similar for the penetrative acts in question, irrespective of
the sex of the victim … Indeed, it is argued … that male rape is an act
of violence, committed to assert power, rather than being primarily
sexually motivated … [T]he trauma and consequences of rape are
similar for both men and women. In addition to any physical injury,
victims may suffer serious psychological trauma as a consequence of
rape. Both male and female victims appear to suffer similar
psychological reactions after rape …

It is therefore argued that the consequences of either vaginal or anal
rape are not sufficiently dispersive to justify an exclusionary gender
specific approach to rape, and that, on the evidence, the new law is



wholly justifiable.”

7–138

The changes made to sexual offences by the Act of 2003
continue the trend towards gender-neutral offences but draw
back from completing the process in that rape continues to be
defined so as to be committed by males only.369

(ii) Actus reus
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The Sexual Offences Act 2003 further extended the definition of
rape. As well as penile penetration of the vagina or anus,
penetration of the mouth by the penis is now part of the actus
reus, it having been recognised that this is “horrible, as
demeaning and as traumatising as other forms of penile
penetration”.370 It is clear that full sexual intercourse need not
take place for rape to occur; the slightest degree of penetration of
the vagina, anus or the mouth with the penis suffices.371 Further,
penetration is a continuing act from entry to withdrawal.372 Thus,
if a sexual partner revokes consent during penetration and the
other, aware of this, does not withdraw within a reasonable time,
this will be rape.373 Penetration of the vagina, anus or mouth with
other parts of the body or inanimate objects is not rape but
instead falls within the new offence under s.2 of assault by
penetration.374 To this extent, rape continues to be a gender-
specific offence whilst assault by penetration is not.

As well as establishing penetration, it must be proved, as
discussed above, that the victim did not consent to penetration.

(iii) Mens rea
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Section 1 provides that the defendant will be liable for rape if:

(1) the penetration is intentional, and

(2) he does not reasonably believe that the victim consents.

It is, by the very nature of the acts involved, unlikely that
difficulties will occur in establishing that the penetration was



intentional.

However, the issue of the defendant’s state of mind in relation to
the victim’s consent is highly problematic. Under the old law, as
well as intending to have sexual intercourse the defendant also
had to know that the person was not consenting, or be reckless as
to whether she was consenting.375 In the House of Lords’
decision in Morgan it was held that where a defendant honestly
believed the woman was consenting he could not be said to have
the required mens rea for rape.376 It is important to remember
that Morgan was decided, and the Sexual Offences
(Amendment) Act 1976 enacted,377 at a time when recklessness
bore only its “subjective” meaning: the defendant had actually to
be aware that there was a risk the woman was not consenting.
This meant that where a defendant asserted that he was
genuinely unaware that there was a risk the woman was not
consenting, the prosecution would then have to prove beyond
reasonable doubt that he was in fact aware of such a risk. This
was without doubt a difficult burden to surpass.

Subsequently, the House of Lords in Caldwell and Lawrence
redefined the concept of recklessness so as to encompass a
failure to consider an obvious risk and initially it seemed as if
this interpretation would be applied to the mens rea of rape.378

However, shortly afterwards, mirroring developments elsewhere
in the criminal law, the Caldwell/Lawrence definition of
recklessness was rejected in R. v S.379 As a result, for almost 20
years the mens rea requirement was expressed as whether the
defendant was reckless in the sense that he “couldn’t care less”
whether the victim had consented or not in situations where the
claim was not that a genuine mistake had been made. That is to
say, if the jury concluded that the defendant could not care less
whether the victim wanted to have sexual intercourse or not, but
continued regardless, then he would have been reckless and
guilty of rape.

The controversy surrounding the decision in Morgan did not,
however, subside during this time. While some agreed that its
conclusions were a matter of “inexorable logic”380 others
believed that, as far as an offence such as rape was concerned, it
still left women unacceptably vulnerable.



T. PICKARD, “CULPABLE MISTAKES
AND RAPE: RELATING MENS REA TO
THE CRIME” (1980) 30 UNIVERSITY
OF TORONTO L.J. 75, 77, 83:
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“There can be no doubt that it is a major harm for a woman to be
subjected to non-consensual intercourse notwithstanding that the man
may believe he has her consent. There can be little doubt that the cost
of taking reasonable care is insignificant compared with the harm
which can be avoided through its exercise: indeed, the only cost I can
identify is the general one of creating some pressure towards greater
explicitness in sexual contexts. To accept an honest but unreasonable
belief in consent as a sufficient answer in these circumstances is to
countenance the doing of a major harm that could have been avoided at
no appreciable cost. Therefore, in terms of simple balancing of interest,
it is sound policy to require reasonable care, given the capabilities of
the actor. It is true, of course, that not all sound policies can be
appropriately pursued through the use of criminal law. But considering
the disparate weights of the interests involved, a failure to inquire
carefully into consent constitutes, in my view, such a lack of minimal
concern for the bodily integrity of others that it is good criminal policy
to ground liability on it … I accept that in many instances, particularly
where inadvertence is involved, mistaken wrongdoing may not be bad
enough to deserve criminal sanction. But a major part of my effort is to
show that there are different kinds of mistakes. In rape, we are dealing
not with the kind of mistake that results from the complexity of our
endeavours and inevitable human frailty, but with an easily avoided
and self-serving mistake produced by the actor’s indifference to the
separate existence of another. When the harm caused is so great, it
seems clear to me that making such a mistake is sufficiently culpable to
warrant criminal sanction.”

Reasonable belief in consent
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The approach taken by the Sexual Offences Act 2003 represents
the success of arguments such as those advanced by Pickard at



the expense of the subjectivist principle. This is absolutely the
right approach. Thus, the question is now whether the defendant
“reasonably” believed that the victim consented381 and there is
no place for the concept of recklessness within this enquiry. If
the factual circumstances of the case fall within either ss.75 or
76 then the presumptions will operate.382

However, when considering whether the defendant reasonably
believed in consent, s.1(2) comes into play. It is here that the
success described above has the potential to become rather
hollow. Section 1(2) states:

“Whether a belief is reasonable is to be determined having regard to
all the circumstances, including any steps A has taken to ascertain
whether B consents.”

JENNIFER TEMKIN AND ANDREW
ASHWORTH, “THE SEXUAL OFFENCES
ACT 2003: (1) RAPE, SEXUAL
ASSAULTS AND THE PROBLEMS OF
CONSENT” [2004] CRIM. L.R. 328,
341–242:
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“This wording discards the ‘reasonable person’ in favour of a general
test of what is reasonable in the circumstances. The Home Affairs
Committee applauded the change as avoiding the ‘potential injustice’
of a test that would operate regardless of individual characteristics: ‘by
focusing on the individual defendant’s belief, the new test will allow
the jury to look at characteristics such as learning disability or mental
disorder—and take them into account.’ …

Has Parliament replaced the ‘couldn’t care less’ test with one that is
more demanding on the prosecution and more favourable to the
defence? Much depends on how the phrase ‘all the circumstances’
comes to be interpreted. The Government’s view was that ‘it is for the
jury to decide whether any of the att ributes of the defendant are
relevant to their deliberations, subject to directions from the judge



where necessary’. Beverly Hughes [Government Minister] expressed
the matt er slightly differently, stating that it would be for the judge ‘to
decide whether it was necessary to introduce consideration of the
defendant’s characteristics and which characteristics … The judge and
jury can take into account all or any characteristics and circumstances
that they wish to, and it is best that we leave that decision to the judge
and jury for each case.’ By what standards is it to be decided which
characteristics are ‘relevant’? Much will depend upon the Specimen
Directions383 and the Court of Appeal …

In Protecting the Public the Government expressed its concern that the
Morgan test ‘leads many victims who feel that the system will not give
them justice, not to report incidents or press for them to be brought to
trial’. Accordingly, it decided to alter the test ‘to include one of
reasonableness under the law’. But the present formulation is unlikely
to provide the incentive to report or pursue the case that the
Government is seeking. The broad reference to ‘all the circumstances’
is an invitation to the jury to scrutinise the complainant’s behaviour to
determine whether there was anything about it which could have
induced a reasonable belief in consent. In this respect the Act contains
no challenge to society’s norms and stereotypes about either the
relationship between men and women or other sexual situations, and
leaves open the possibility that these stereotypes will determine
assessments of reasonableness.”
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So what “circumstances” are the courts likely to decide are
relevant? It might well be that the youth, sexual inexperience or
the learning difficulties of defendants would be deemed to be
relevant in determining whether their belief in consent was
reasonable. In TS,384 for example, when fresh evidence was
introduced concerning the diagnosis of the defendant with
Asperger’s syndrome, the Court of Appeal quashed his
conviction and ordered a retrial as his condition could have
affected his ability to understand the victim’s intentions. Given
many judges’ strong adherence to subjectivism in the past,
taking into account the characteristics of the individual
defendant might well be seen to be a “means of ameliorating
what they might perceive to be the harshness involved in the
objective test”.385 However, it is submitted that the courts must



exercise the utmost caution. For instance, what if the defendant
has been brought up with the complete conviction that a
woman’s consent is worthless? Are these attributes that the jury
can consider when determining whether the defendant’s belief is
a reasonable one? Such an issue was raised in the case of R. v
MA where at sentencing it was asserted by defence counsel that
the defendant (who originated from outside the UK) should have
been treated “slightly differently from a man who had been
brought up in the United Kingdom … to reflect that his
offending was based on his belief that he had a right to rape his
wife”.386 This submission received short shrift from Mr Griffith
Williams J who held that:

“We reject that submission out of hand. No man, whatever his
background, whatever his race, whatever his creed, has the right to
rape his wife.”387

Taking such characteristics and circumstances into account
would largely subvert the objective test enshrined in the Sexual
Offences Act 2003. Although the decision in R. v MA relates to
sentencing matters, it suggests that the courts will be reluctant to
entertain evidence pertaining to a defendant’s cultural
background which gives rise to a belief that would otherwise be
seen “objectively” as unreasonable. However, what if the
defendant’s belief is based, not on his cultural understandings
about consent, but on a delusion caused by a psychiatric
condition? Should such a circumstance be considered when
determining whether the defendant’s belief is reasonable?

R. V B [2013] 1 CR. APP. R. 36
(COURT OF APPEAL, CRIMINAL
DIVISION):
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The defendant was convicted, inter alia, of the rape of his partner. A
medical expert submitted that at the time of the offences the defendant
had likely to have been suffering from paranoid schizophrenia which
had resulted in a number of delusional beliefs. The expert submitted



that the acts of sexual intercourse might have been motivated by the
defendant’s delusional beliefs that he had sexual healing powers.
However, any such delusions had not affected his ability to understand
whether the complainant was consenting.

HUGHES LJ:

“[24] The [trial] judge was invited to direct the jury that if and when
it came to considering the reasonableness of any belief by the
defendant that the complainant was consenting, it was entitled to
take into account his mental condition at the time. After argument
and careful consideration, he declined to do so. He gave the jury an
admirably clear and untechnical direction that the mental condition
was not to be taken into account. He said:

‘If you are satisfied so that you are sure that she was not
consenting on the occasion you are considering, you then go on
to consider this issue of reasonable belief. This is where you are
focusing on what is in the defendant’s mind. You have
considered her position as to whether she was consenting. Now
let us look at him and what he was or might have been
believing …

As a matter of public policy the law does not permit defendants
suffering from mental illness to avoid the consequences of their
crimes by relying upon the explanation: “I only did it because I
was mentally ill”. That may sound harsh but you can see the
sense behind it, because if mental illness did operate as an
excuse for criminal conduct it would be carte blanche. The law
is not a total ass, because mental illness may well have a role to
play in influencing sentence …

If … you find that he did have a belief or might have had a
belief that she was consenting to the particular act of
intercourse, then you have to go on and consider the
reasonableness of that belief.

Given the facts in this case it is important to understand that a
delusional belief in consent or a belief in consent which is the
result of his mental illness cannot be a reasonable belief …

Ask yourselves what society would reasonably expect of a
person not suffering from mental illness, not suffering from
mental illness, who found themselves in the circumstances that



pertained on each of the occasions …

To try to explain it in simple terms, if you put the mental illness
out of the question, were all the signs and signals such that
someone who had been in a relationship with her all those years
would have picked up on the signals and realised that she was
not consenting, or were the signals such that someone would
have, or might have, thought “Yes, she is consenting” and have
carried on?’ …
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[25] Mr Spence QC submits that this was wrong. The judge ought,
he says, to have directed the jury in very general terms that the
question of whether the belief was reasonable was whether it was
reasonable in the particular circumstances of the defendant, which
included his mental illness. The judge should, says Mr Spence, have
given no other or more specific guidance, leaving the matter to the
jury at large.

[26] Mr Cray for the Crown submits that the judge was right. A
delusional belief may, he says, be a genuine one, but it is by
definition an irrational and thus an unreasonable one …

[28] We were taken de bene esse to the report of the Home Affairs
Committee of the House of Commons at the time that the Bill which
became the Sexual Offences Act 2003 was passing through
Parliament. At the time there was debate (inter alia) as to the form
the consent provisions in the Bill should take. One proposal was that
it should require a two-stage determination. The first would be
whether a reasonable person would have doubted consent. If yes,
then the second stage would be whether the defendant acted in a way
that a reasonable person would consider sufficient to resolve the
doubt. That was not adopted (and would undoubtedly have been
complex to apply). Nor was a further alternative formulation
adopted, namely that the test should be what a reasonable person
would have thought, if he shared the characteristics of the defendant.
The government’s view … was reported as being strongly in favour
of an objective element in the test for belief in consent, on the
grounds that it was not unreasonable to require a person to take care
to establish that a sexual event as consensual; the cost to him was
very slight whilst the cost to a victim of forced sexual activity was
very high indeed …



[35] … we take the clear view that such delusional beliefs cannot in
law render reasonable a belief that his partner was consenting when
in fact she was not. The Act does not ask whether it was reasonable
(in the sense of being understandable or not his fault) for the
defendant to suffer from the mental condition which he did.
Normally no doubt, absent at least fault such as self-induced
intoxication by drink or drugs, the answer to that in the case of acute
illness such as this defendant seems to have suffered will be that it is
reasonable. What the answer would be if the condition were an
antisocial, borderline or psychopathic personality disorder may be
more problematic. But the Act asks a different question: whether the
belief in consent was a reasonable one. A delusional belief in
consent, if entertained, would be, by definition, irrational and thus
unreasonable, not reasonable. If such delusional beliefs were capable
of being described as reasonable, then the more irrational the belief
of the defendant the better would be its prospects of being held
reasonable …

[40] We conclude that unless and until the state of mind amounts to
insanity in law, then under the rule enacted in the Sexual Offences
Act 2003 beliefs in consent arising from conditions such as
delusional psychotic illness or personality disorders must be judged
by objective standards of reasonableness and not by taking into
account a mental disorder which induced a belief which could not
reasonably arise without it …

[41] It does not follow that there will not be cases in which the
personality or abilities of the defendant may be relevant to whether
his positive belief in consent was reasonable. It may be that cases
could arise in which the reasonableness of such belief depends on
the reading by the defendant of subtle social signals, and in which
his impaired ability to do so is relevant to the reasonableness of his
belief. We do not attempt exhaustively to foresee the circumstances
which might arise in which a belief might be held which is not in
any sense irrational, even though most people would not have held
it. Whether (for example) a particular defendant of less than ordinary
intelligence or with demonstrated inability to recognise behavioural
cues might be such a case, or whether his belief ought properly to be
characterised as unreasonable, must await a decision on specific
facts. It is possible, we think, that beliefs generated by such factors
may not properly be described as irrational and might be judged by a



jury not to be unreasonable on their particular facts. But once a
belief could be judged reasonable only by a process which labelled a
plainly irrational belief as reasonable, it is clear that it cannot be
open to the jury so to determine without stepping outside the Act.”

Appeal dismissed
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Following this decision, it seems clear that psychological
disorders which give rise to a delusional belief in consent cannot
be considered as part of “all the circumstances” when
determining whether the defendant’s belief was reasonable. The
reasoning for this is twofold. First, is that a delusion is
considered to be irrational and as such by its very definition
cannot be considered to be reasonable; thereby falling outside
the ambit of the section. Secondly, it is a matter of public policy
that defendants who are mentally ill are not to be provided with a
carte blanche excuse for raping others. The decision is also
interesting in that it leaves open the possibility for those who
miss certain social cues, or who are of low intelligence, to raise
such factors when a determination is made about the
reasonableness of their belief in consent.388 What this could
mean in practice is that those with learning disabilities may raise
their disability during such considerations, while those whose
belief is “irrational” based on a psychological disorder will be
excluded from doing so. Whether it is fair to treat someone with
a psychological disorder as culpable for their acts while
potentially exonerating those who miss social cues, is far from
incontestable. It remains to be seen what other circumstances of
the defendant will be considered.

3. Other non-consensual sexual offences

(i) Assault by penetration

SEXUAL OFFENCES ACT 2003 s.2:
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“(1) A person (A) commits an offence if—



(a) he intentionally penetrates the vagina or anus of another
person (B) with a part of his body or anything else,

(b) the penetration is sexual,

(c) B does not consent to the penetration, and

(d) A does not reasonably believe that B consents.”
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Assault by penetration is punishable by a maximum of life
imprisonment.389 This offence, together with sexual assault under
s.3, broadly replaces the old law of indecent assault which
carried a maximum of ten years’ imprisonment.390 The offence
of assault by penetration is an overdue recognition that
penetration by objects other than the penis may be every bit as
traumatising and harmful as rape.391 Thus, non-consensual,
sexual penetration of the vagina or anus by, for example, a finger
or a bottle or other object carries the same maximum as the
offence of rape. This is a broad offence. It might be feared that
routine internal medical examinations might fall foul of its
provisions. However, two factors preclude this. First, in such
cases the doctor or nurse obtains the consent of the patient to
conduct the examination.

Secondly, the penetration is not “sexual”. This term is present in
a number of offences in the Act and is considered below in
relation to sexual assault where it may be more problematic than
in relation to assault by penetration.

The mens rea for assault by penetration is that the defendant
intends to penetrate and does not reasonably believe that the
victim consents.392

(ii) Sexual assault

SEXUAL OFFENCES ACT 2003 S.3:
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“(1) A person (A) commits and offence if—

(a) he intentionally touches another person (B),



(b) the touching is sexual,

(c) B does not consent to the touching, and

(d) A does not reasonably believe that B consents.”
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Sexual assault is punishable by a maximum of ten years’
imprisonment.393

This offence replaces the repealed offence of indecent assault.394

In Protecting the Public, the view taken was that “some non-
penetrative sexual assaults amount to extremely serious
offending and can cause high levels of fear, degradation and
trauma”.395 Thus, this offence carries a high maximum penalty
but it is also recognised that this is a very broad offence and that
less serious instances will receive lower sentences.396 In addition
to establishing that the victim does not consent, there are two
key elements to be considered in the actus reus. First, there must
be touching (a term used in other offences in the Act as well).
Section 78(9) states that this “includes touching (a) with any part
of the body, (b) with anything else, (c) through anything and in
particular includes touching amounting to penetration”. In H,397

the defendant approached a woman who was walking her dog
and asked her: “Do you fancy a shag?” He then grabbed her
tracksuit bottom and pulled her towards him. She was able to
break free and run to safety. His conviction under s.3 was upheld
by the Court of Appeal: “Where a person is wearing clothing we
consider that touching of the clothing constitutes touching for
the purpose of section 3”.398

The meaning of sexual
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The other matter that has to be established under s.3 is that the
touching is “sexual”, a term used in many offences of the Act. In
many instances, it will be very clear that the touching is sexual.
If there is doubt, however, guidance can be given to the jury in
accordance with the following provision.

SEXUAL OFFENCES ACT 2003 S.78:
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“[P]enetration, touching or any other activity is sexual if a reasonable
person would consider that—

(a) whatever its circumstances or any person’s purpose in
relation to it, it is because of its nature sexual, or

(b) because of its nature it may be sexual and because of its
circumstances or the purpose of any person in relation
to it (or both) it is sexual.”399
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Under para.(a) the focus is upon the nature of the act itself,
rather than surrounding circumstances: would a reasonable
person consider that the act is inherently sexual? Paragraph (b),
however, is much broader. If a reasonable person would
conclude that the behaviour might be sexual, whether it is sexual
is then decided by looking at the defendant’s motive and the
surrounding circumstances. In H (above), the Court of Appeal
had doubts as to whether the removal of shoes by a fetishist400

satisfied the first part of (b) (that the touching “may be sexual”).
If this view was taken by a jury, in theory it would not go on to
consider the defendant’s purpose or the surrounding
circumstances at all. This seems a little unrealistic. First, a jury
might well decide that the removal of shoes was by itself capable
of being sexual. Secondly, even though (b) requires a jury to
separate the two questions, it seems more likely that it would
look at the facts holistically in deciding whether what happened
was “sexual”. There are dangers in leaving such an important
concept as “sexual” to be decided by the jury and as the court
comments in H, it is perhaps over-optimistic to hope that
recourse to s.78(b) will be limited to unusual circumstances.401

The mens rea of sexual assault is that the defendant touches
intentionally and does not reasonably believe that the victim
consents.402

(iii) Intentionally causing someone to
engage in sexual activity



SEXUAL OFFENCES ACT 2003 s.4:
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“(1) A person (A) commits an offence if—

(a) he intentionally causes another person (B) to engage in
an activity,

(b) the activity is sexual,

(c) B does not consent to engaging in the activity, and

(d) A does not reasonably believe that B consents.

(2) Whether a belief is reasonable is to be determined having
regard to all the circumstances, including any steps A has
taken to ascertain whether B consents.”
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Where the offence involves penetration of the vagina or anus or
mouth (in the latter case by the defendant’s penis), the maximum
sentence is that of life imprisonment.403 In other situations the
maximum sentence is ten years’ imprisonment.404 The
indictment must specify whether the basic or aggravated offence
is being charged.

This is a very broad offence that, like s.3, encompasses
behaviour that previously would have been prosecuted as
indecent assault. The offence consists of causing another person
to engage in sexual activity without consent. Thus, for example,
women who force men to penetrate them can be prosecuted
under this provision. Further, as Devonald demonstrates, a
defendant who forces the victim to masturbate falls within this
offence irrespective of whether he is present at the time.405

4. Child sexual offences
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It is beyond the scope of this book to explore in detail the very
large number of offences which have been created to protect
children. In addition to the non-consensual offences discussed
above, there are three further types of offences involving



children: unlawful sexual activity with a child under 13 or under
16; familial offences; and abuse of position of trust offences.
The Act has made significant improvements to the old law. It
has, for example, removed the discriminatory provisions that
distinguished indecent assault upon a girl from that upon a boy406

in a move towards gender-neutral laws. It has also created new
offences, such as meeting following grooming,407 while other
legislation has introduced the new offence of sexual
communication with a child408 to protect children from new
dangers. However, in determining the question of whether the
law “strikes an appropriate balance between sexual abuse and
exploitation, on the one hand, and permitting the sexual
expression of young persons as they proceed through to
adulthood, on the other”,409 a number of commentators have
expressed grave reservations.

J. R. SPENCER, “THE SEXUAL
OFFENCES ACT 2003: (2) CHILD AND
FAMILY OFFENCES” [2004] CRIM.
L.R. 347, 347–352:
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“The new offences are too many, and there is needless overlap between
them; they are badly drafted in a style that combines an excess of detail
on minor matters with a failure to deal with certain major ones; and,
most seriously, the new law is exceptionally heavyhanded. It ratchets
culpability requirements down, building grave stigmatic offences on
negligence or even strict liability. And more fundamentally, it renders
theoretically punishable with severe penalties (2, 5, 10 and 14 years,
and even life) a range of behaviour for which it is inconceivable that
anyone will in practice be prosecuted—and for which it would be
scandalous if they were …

The age of consent, as under the existing law, remains 16. But the
effect of this is watered down by a range of provisions that punish
consensual sexual acts where the willing participant is older. Thus, the
Act contains a group of ‘familial child sex offences’ that criminalise all
sexual acts where one of the participants was under 18 and the other
was of a wide range of relatives or carers …



The new child sex offences are open to two obvious criticisms:
complexity and obscurity, and ‘legislative overkill’.”410
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The following is a list of the main offences designed to protect
children:

•  Rape of a child under 13.411

•  Assault of a child under 13 by penetration.412

•  Sexual assault of a child under 13.413

•  Causing or inciting a child under 13 to engage in a sexual
activity.414

•  Sexual activity with a child.415

•  Causing or inciting a child to engage in sexual activity.416

•  Engaging in sexual activity in the presence of a child.417

•  Causing a child to watch a sexual activity.418

•  Child sex offences committed by children or young persons.419

•  Arranging or facilitating commission of a child sex offence.420

•  Meeting a child following sexual grooming.421

•  Sexual communication with a child.422

The first four offences mirror the core sexual offences (the first
three of which were discussed above) but are designed to protect
children under the age of 13. In pursuit of this aim, the purported
consent of a child under the age of 13 is irrelevant. Further, there
is no need to prove mens rea on the part of the defendant in
relation to the child’s age. These offences are thus ones of strict
liability. While these provisions were intended to and do catch
the adult predator, they also catch much younger persons who
engage in sexual activity with the (irrelevant) consent of the
child under 13. It is entirely possible from the wording of the
offences that a boy of 13 could find himself convicted of causing
a child to engage in sexual activity under s.8 for kissing and
fondling a girl of 12 with her consent—even if he believed she
was aged 13 or over. Research reveals that the average age of
first sexual experience is 14 for girls and 13 for boys.423 We may



wish this were not true and we may point to the harmful effects
early sexual experience may have, but it can hardly be a
proportionate response to hold a 13-year-old liable for an
offence that carries a maximum of 14 years’ imprisonment for
such behaviour. Also, if the young couple engage in consensual
sexual intercourse, it is absurd—and manifest false labelling—to
hold the boy to be a rapist.

The Government’s response to such concerns is that
prosecutorial discretion will prevent such cases occurring.424

However, as the following case demonstrates there is a danger of
disproportionate responses.

R. V G [2009] 1 A.C. 92 (HOUSE OF
LORDS):
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The defendant, a boy of 15, pleaded guilty to rape of a child under 13
(she was 12). The girl initially alleged that she had not consented to
sexual intercourse and it was on this basis that the most serious charge
was proceeded with. The boy argued that the girl had consented and
told him she was 15, but pleaded guilty when told that neither her
consent nor his reasonable belief as to her age was relevant. He was
sentenced to a 12-month detention and training order and to the sexual
offender notification requirements under the 2003 Act. The Court of
Appeal dismissed his appeal against conviction but allowed his appeal
against sentence (imposing instead a conditional discharge).

LORD HOFFMANN:

“[2] [The Court of Appeal certified two questions as being of general
public importance: ‘(1) May a criminal offence of strict liability
violate article 6(1) and/or 6(2) …? (2) Is it compatible with a child’s
rights under article 8 … to convict him of rape contrary to section 5
… in circumstances where the agreed basis of plea establishes that
his offence fell properly within the ambit of s 13 …?’

[3] The mental element of the offence under s 5, as the language and
structure of the section makes clear, is that penetration must be
intentional but there is no requirement that the accused must have
known that the other person was under 13. The policy of the



legislation is to protect children. If you have sex with someone who
is on any view a child or young person, you take your chance on
exactly how old they are. To that extent the offence is one of strict
liability and it is no defence that the accused believed the other
person to be 13 or over …

[7] The other ground of appeal is that the conviction violated the
Appellant’s right of privacy under art 8.

[8] [Counsel] for the Appellant … says that, as he was only 15 at the
time of the offence, the Crown acted unduly harshly by prosecuting
him under s 5 rather than under s 13, which deals with sexual
offences committed by persons under 18 and carries a maximum
penalty of imprisonment for five years.

[9] Assuming this to be right, the case has in my opinion nothing to
do with art 8 or human rights …

[10] Prosecutorial policy and sentencing do not fall under art 8. If
the offence in question is a justifiable interference with private life,
that is an end of the matter. If the prosecution has been unduly heavy
handed, that may be unfair and unjust, but not an infringement of
human rights. It is a matter for the ordinary system of criminal
justice …

[12] In my opinion, therefore, the answers to the certified questions
are no and yes respectively. That leaves only the question of whether
in the particular circumstances of this case, it was an abuse of
process for the Crown to prosecute under s 5. That is not a question
which has been certified. For what it is worth, I agree with the Court
of Appeal that the Crown was not obliged to withdraw the charge
under s 5 when they found themselves having to accept the
Appellant’s version of events. ‘Rape of a child under 13’ still
accurately described what the Appellant had done. Parliament
decided to use this description because children under 13 cannot
validly or even meaningfully consent to sexual intercourse. So far as
the basis of plea provided mitigation, they were entitled to leave the
judge to take it into account. I would dismiss the appeal.”
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LORD HOPE OF CRAIGHEAD (DISSENTING):

“[13] Section 5 of the Sexual Offences Act 2003, which makes
sexual intercourse with a child under 13 a crime of strict liability



irrespective of the age of the Defendant and calls it rape, has given
rise to some important and difficult questions … Section 13 of the
same Act, read with s 9(1)(c)(ii), makes it an offence for a person
under 18 to have sexual intercourse with a child under 13. Unlike s
5, it does not attach the label of rape to this offence. What behaviour
then should the criminal law prohibit, and what should it not? To
what extent is it is reasonable to leave it to the police and other
authorities to decide when to prosecute and, where there is a choice,
for which offence? These questions have been brought out into the
real world by this case.

[14] There is no doubt that when s 5 of the 2003 Act was enacted the
protection of children was one of the primary concerns of the
legislature. Furthermore … its purpose is to protect children under
13 from themselves as well as from others who are minded to prey
upon them. But the creation of an unqualified offence of this kind
carries with it the risk of stigmatising as rapists children who engage
in a single act of mutual sexual activity. A heavy responsibility has
been placed on the prosecuting authorities, where both parties are of
a similar young age, to discriminate between cases where the
proscribed activity was truly mutual on the one hand and those
where the Complainant was subjected to an element of exploitation
or undue pressure on the other. In the former case more harm than
good may be done by prosecuting. In the latter case the threshold
will have been crossed and prosecution is likely to be inevitable. But
if in the former case it is decided to prosecute, a decision still has to
be made about the section under which the perpetrator is to be
prosecuted …

[34] Article 8(1) guarantees to everyone the right to respect for his
private life, and a teenager has as much to respect for his private life
as any other individual. It is unlawful for a prosecutor to act in a way
which is inconsistent with a Convention right. So I cannot accept
Lord Hoffmann’s proposition that the Convention rights have
nothing to do with prosecutorial policy … The questions then are
whether the Appellant’s continued prosecution for rape under s 5
was necessary in a democratic society for the protection of any of
the interests referred to in art 8(2), and whether it was proportionate.
Account must be taken in this assessment of the alternative courses
that were open to the prosecutor, including proceeding under s 13
instead of s 5, as well as the sentencing options that are available to



the court in the event of a conviction under either alternative and the
labels which each of them would attract …

[38] … There are grounds for thinking that the sanctions that can be
imposed under s 13 for mutual sexual activity by a person under 18
with a child under 13 provide all that is needed by way of
punishment that is proportionate to the offence. The message that
this is an offence can be conveyed to children as well as adults very
effectively by the use of these sanctions …

[39] Section 5, the rape of a child under 13, on the other hand is
designed for a different and much more serious situation … The
description of the offence as rape, and all the consequences that go
with that description, are entirely appropriate where the act has been
committed upon a child under 13 by a person over the age of 18. It
may also be appropriate where the person who committed it was
under that age. But the lower the age, the less appropriate it will be.
The question in such a case, given the choice that is available, must
be whether in all the circumstances to proceed under s 5 would be
proportionate …

[40] I would hold that it was unlawful for the prosecutor to continue
to prosecute the Appellant under s 5 in view of his acceptance of the
basis of the Appellant’s plea which was that the Complainant
consented to intercourse. This was incompatible with his art 8
Convention right, as the offence fell properly within the ambit of s
13 and not s 5 … I would allow the appeal and quash the
conviction.”

Appeal dismissed
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In her speech, Baroness Hale (in the majority) drew attention to
the positive obligation of the state under art.8 which might
“require the criminal law to provide effective protection for
those who cannot protect themselves from the sexual attentions
of others”. This protection is needed:

“whether they like it or not … [A]nyone who has practiced in the
family courts is only too well aware of the long term and serious harm
both physical and psychological, which premature sexual activity can
do. And the harm which may be done by premature sexual penetration



is not necessarily lessened by the age of the person penetrating.”425

This stance was recently reiterated in Gribby where the court
held that:

”’consent’ by the underage victim, even if it of itself is of some
relevance, does not cause the offence to be considered as in some way
exceptional. The underlying statutory rationale … is that children
under the age of 13 require protection for their own benefit. They
need, as it were, to be protected from themselves. Their emotional
immaturity precludes, as has frequently decided and as Parliament has
confirmed, the notion of any informed consent.”426

As Ashworth has commented, this is:

“a strong argument, but it is questionable whether it is strong enough
to justify convicting of this serious offence a young person of 15 on
facts such as those that formed the basis of plea in this case. Important
as it is to assert the art.8 rights of the girl of 12, the question in the
case also concerns the art.8 rights of the 15-year-old. In very few
European countries would this case go to a criminal court at all.”427
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As he rightly comments:

“[T]he question for the courts was whether conviction of this very
serious offence, carrying a maximum of life imprisonment, was a
disproportionate interference with G’s right to respect for his private
life. The … gross disparity between conviction of a life-carrying
offence and the ultimate sentence is a fair indication of the
disproportionality involved.”428

It is submitted that Lord Hope’s reasoning is much to be
preferred to that of the majority.

This case illustrates the very real difficulties that the offences
create. Moreover, the problems are not confined to the offences
concerning victims under 13. The other offences are very broad
and overlap. For example, s.9 creates two offences of sexual
activity with a child; one of sexual touching and an aggravated



offence of sexual activity by penetration. Both carry the same
maximum sentence. The offence distinguishes between victims
over and under 13: if the victim is over 13 but under 16 it is open
to the defendant to show that he had a reasonable belief that the
victim was over 16. That possibility is not open to the defendant
if the child is under 13.429 Yet, if the child is less than 13 years
old, ss.5–8 (that specifically relate to children younger than 13)
could also be charged. This duplication makes the selection of an
appropriate charge problematic. More controversial, however, is
the fact that all consensual sexual touching between young
people under 16 is unlawful. Lord Millett has argued that:

“the age of consent has long ceased to reflect ordinary life, and in this
respect Parliament has signally failed to discharge its responsibility for
keeping the criminal law in touch with the needs of society.”430
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While setting the age of consent at 16 has much to commend it,
as Spencer has commented, the offences “are so far out of line
with the sexual behaviour of the young … they will eventually
make indictable offenders of the whole population”.431 If the
offences are not prosecuted, as one would hope would be the
case with consensual sexual exploration, children may come to
perceive them as empty threats. If offences are prosecuted, not
only may individual injustices result, but also other children may
be deterred from seeking medical advice or treatment. In the
light of G, the CPS has issued detailed guidelines for prosecutors
and it is to be hoped that this will help to ensure that
prosecutions are brought in appropriate circumstances and for
the appropriate offence.432

C. SENTENCING
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Rape is punishable by a maximum sentence of life imprisonment
as is the offence of assault by penetration. It is now almost
axiomatic that if defendants are convicted, they will serve a
period of immediate imprisonment. Twenty years ago, the first
sentencing guideline case of Billam,433 made it clear that



custodial sentences of five years would be the normal sentence
for rape without aggravating features and that only in the most
exceptional circumstances would a non-custodial sentence be
imposed.434 This general approach was confirmed by the
decision in Millberry which also stated that the three dimensions
to be considered in sentencing rape offenders were the degree of
harm to the victim, the level of culpability of the offender and
the degree of risk posed by the offender to society.435 The Court
of Appeal subsequently extended this approach to sentencing to
other categories of sexual offences.436 However, these cases pre-
dated changes made to the law (both before and) by the Sexual
Offences Act 2003, which has not only changed the definition of
offences but also increased the maximum penalty available for
certain key offences. Because of this the Sentencing Guideline
Council produced guidelines for sexual offences in 2007.437

More recently, the Sentencing Council has produced guidelines
which focus not just on physical harm but also on the
psychological traumas caused by rape. The guidelines state that
five years’ imprisonment should continue to be the starting point
for adult rape where there are no aggravating features (category
3), either in terms of severity of harm or level of culpability.438

However, for most cases the term of imprisonment is likely to be
much higher. For instance, the Court of Appeal has stated that
aggravating features, such as a “campaign of rape” or a “terrible
breach of trust” will mean that a sentence of 20 years’
imprisonment is not regarded as excessive.439 In Attorney-
General’s Reference (No.86 of 2006), the Court of Appeal
confirmed that the fact that rape occurred within a domestic
context did not justify a reduction in sentence.440 In considering
the extended definition of rape, the Court of Appeal has also
stated:

“[I]n approaching the question of sentencing no distinction should be
made because of the category of rape. One form could be more
offensive than another to the victim. It was very much a subjective
matter.”441
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Assault by penetration under s.2 is punishable by a maximum of



life imprisonment. The sentencing guideline states that in the
case of an adult victim (category 3) the starting point should be
two years’ imprisonment. Where the offence falls into category 1
(for example, where there is severe psychological or physical
harm and previous violence has been used against the victim)442

the starting point is 15 years’ imprisonment. 443

The new offence of sexual assault under s.3 is punishable by a
maximum of ten years or 14 years if the victim is under the age
of 13 (s.7). As we have seen, this is an offence that ranges from
the very serious to the more minor and the sentencing guideline
reflects this.444 For example, the guideline states that where the
touching is not of the naked genitalia or breasts and there is no
significant planning, abuse of trust, or previous violence against
the victim then the starting point should be 26 weeks’
imprisonment if the victim was under 13 and a high level
Community Order if the victim was older than 13.445

D. EVALUATION
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The law of sexual offences evokes controversy. There is still
much cause for concern in the response of the criminal justice
system. Indeed, a study in 2008 concluded:

“As large-scale surveys show, the risk of being sexually assaulted is a
tangible threat in women’s lives. At the same time, victims of sexual
assault can expect little in the way of redress or assistance. A large
number of rapes go unreported, and of those that do come to the
attention of the police, only a tiny fraction end in conviction. The
message from the criminal justice system could not be clearer. Women
must put strict limits on their behaviour, must trust no one and take no
risks. And, since even this is not a guarantee of safety, they must learn
to live with rape.”446

The low conviction rate for sexual offences is alarming, with the
overall conviction rate remaining the same since the early 2000s.
Even if cases proceed to trial, complainants may be exposed to
the most humiliating of cross-examinations by defence barristers
and if not, now, by defendants themselves. The statutory



provisions to prevent previous sexual history is in need of further
reform if we are to protect complainants from harrowing
experiences of re-victimisation during the criminal process. At
least in relation to sentencing, the stereotypical image of what is
rape, which has in the past led to lenient sentencing, appears to
be retreating.

In so far as the substantive law is concerned, there have been
very considerable improvements as a result of the Sexual
Offences Act 2003. Reform to child sex offences, which had
been the subject of piecemeal development over many years,
was long overdue. However, it remains to be seen whether
prosecutorial discretion will protect children from unwarranted
prosecutions. So far, the indications are not good. In relation to
the offence of rape, it is absolutely right that no truck has been
given to the idea that there should be different levels of rape
depending upon whether there was or had been a relationship
between the complainant and the defendant. Any such view,
based upon the paradigm of the stranger/violent rape, is built
upon a false premise. Not only are most victims likely to know
their assailant, but also strangers do not have exclusive dominion
over the use of violence. With or without violence, relationship
or acquaintance rape may destroy the possibility of future
relationships. If the wrong in rape is the objectification of a
person then those who are made to have sexual intercourse
without consent by people they know are raped.

The arguments that the actus reus of rape should be broadened to
include penile penetration of the mouth were convincing and
were accepted in the revised offence. In addition, there is
overdue recognition of the gravity of other forms of penetrative
sexual assault by the offence of assault by penetration,
punishable by a maximum of life imprisonment. There can be no
doubt, hearing evidence from victims, that the trauma and harm
involved in these assaults can be as bad as that involved in rape.
Whether such penetrative assaults should be included within a
broadened definition of rape, as has been done in some other
jurisdictions, is a controversial matter. On the one hand, there is
the view that if the wrong is the objectification of a person, one
should not distinguish between penetration by the penis and
penetration by an inanimate object. On the other hand, there is



the argument that, for fair labelling reasons, rape should be
limited to penetration by the penis.447
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With regard to the mens rea of rape the rule that the defendant
need only make an honest mistake about the victim’s consent has
been rightly consigned to history. As Gardner and Shute argue,
those who wish to have sexual intercourse ought to be “astute”
to the consent of the other person.448 Whether the revised law,
which requires a reasonable belief in the victim’s consent, has
directly helped to increase conviction ratios449 in rape trials is
difficult to assess empirically. The available data shows that the
combined rape conviction rate for completed trials at the Crown
Court increased from 41.9% in 2005 to 51.8% in 2011. More
recent data from the CPS (using a very slightly different
calculation) showed that the proportion of prosecuted defendants
who were convicted remained relatively stable at 57.9% for the
year 2015–16.450 Although this is encouraging, the overall ratio
is still much lower than other offences against the person.

It may be that further consideration needs to be given to difficult
questions about the burden of proof in relation to the rebuttable
and conclusive presumptions. Some commentators have argued
for the abolition of the presumptions, replacing them with a
“mandatory judicial direction to assist juries with the application
of the broad terms of s.74 and pass on Parliament’s views about
situations where consent is unlikely”.451 Although there are
problems with the consistent use of such directions, and
evidence of their effects on juries, Sjolin argues that they remain
the most direct way of communicating important information to
a jury. Whether this approach would improve the way in which
jurors understand both consent and the applicability of elements
of the law in any given case is far from certain.

It may be that alternative justice mechanisms operating outside,
and in tandem with the law, should be more fully utilised, such
as restorative justice practices, which a growing body of
practitioners and academics have argued provide for a more
effective means of addressing the harms caused by sexual
violence.452 The main limitation with such an approach is that
victims will need to voluntarily agree to participate, while



perpetrators will need also to have admitted guilt prior to any
dialogical process. Other approaches could be to encourage
victims to pursue civil claims against rapists (where the status is
one of complainant rather than victim)—although this should be
as well as, rather than instead of, resorting to the criminal law.453
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Other commentators have argued that we need to completely
rethink the legal framework for sexual offences starting from
contemporary liberal and feminist first principles regarding
women’s equal interests in and rights to sexual autonomy and
physical security.454 This has led some academics to argue that
the law of rape ought to jettison the troublesome concept of
consent from the definition (and use force instead) since in an
unequal society no woman is in a position to consent freely. This
position asserts that “consent is no more than a notion men
conveniently employ to characterise women’s submission as the
product of free choice”.455 Indeed, if views such as “No can
mean yes if I persist long enough” linger in the minds of
defendants and even some judges, a woman’s consent (or lack of
it) is meaningless anyway.

As noted earlier, views such as these have been profoundly
important in changing attitudes, but it is submitted that any
redefinition of rape in terms of force rather than lack of consent
would bring its own, arguably much greater, dangers.456

Continuing to refine the concept of consent is the way forward,
not least because it does encapsulate the “wrongness” of rape.
Whether this new definition has improved the conviction rate for
sexual offences is difficult to determine. As noted above,
encouragingly, conviction ratios have improved since 2005. In
terms of the conviction rate for sexual offences (excluding rape)
this is now 78% (2015–16).457 This is not to underestimate the
difficulty with either the proper definition of consent or the
question of how consent is communicated. Defining consent as
“free agreement” is still subject to changing attitudes of what
makes a free choice and how agreements are made during sexual
encounters. Cultural attitudes have proved to be resistant to
change; human communication is fraught with the potential for
ambiguity and violence is likely to remain an important factor in
securing a conviction. However, ultimately, the offence of rape
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Chapter 8

Homicide

I. Introduction

A. THE LEVEL OF OFFENDING
8–001

The most recent statistics show that in England and Wales there
are ten homicides (murder, manslaughter—including corporate
manslaughter—and infanticide) per 1,000,000 population.1 In the
12-month period up until September 2016, 695 homicides were
recorded, but this includes 96 cases of manslaughter arising out
of the Hillsborough disaster in 1989. The rate of homicide has
fallen by just under a third (30%) between the year ending
March 2006 and the year ending March 2016.2 This can be
compared with other causes of death: based on 2013 mortality
rates, the chances of dying as a result of homicide is one in
1,201, compared to one in 422 from injuries resulting from a
transport accident, one in 51 for other “accidental injury”, or one
in 140 as a result of suicide or self-inflicted injury.3 Whereas
official statistics only reveal part of the picture of offending for
many offences, for homicide, by virtue of the very nature of the
offence, the data is likely to be fairly accurate.

B. HOMICIDE IN CONTEXT
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Males are most likely to be both the victims and offenders in
homicide. Of the 285 suspects against whom proceedings had
concluded in relation to homicides recorded in the year ending
March 2015,4 90% were male and just 9% were female,5 whilst
64% of homicide victims were male and 36% were female.6 At
first glance, this seems to portray a picture similar to that



encountered with non-fatal offences against the person of young
males inflicting violence on each other. However, closer analysis
of the official statistics reveals a different picture: that homicide
is predominantly “domestic” in nature. The victim is likely to
have known the killer. In the year to March 2015, for example,
68% of female victims were killed by persons they knew, and
44% of females were killed by current or former partners. In the
same year, men were killed by people they knew in 52% of
cases; of these killings, 6% were by current or former partners.
In short, fewer women (13% of female victims) were killed by
strangers than men (34% of male victims) and women were
killed by a far higher proportion of partners than men.7

Of all killings by suspects known to the victim, 59% took place
during a quarrel, loss of temper, or were motivated by revenge;
of killings by strangers, 33% took place in these circumstances.
Of all homicides, only 4% occurred during furtherance of theft
or gain and 7% were attributed to “irrational acts”.8

All this data is of importance and relevance to the way the law
responds, particularly in relation to the development of the
partial defences of loss of control (previously termed
provocation) and diminished responsibility and the general
defence of self-defence. Over the past 30 years, much has been
learned about the extent of domestic violence in some women’s
lives that eventually leads them to kill. What has emerged is that
much law, for example, relating to self-defence and provocation,
has been based upon a male typology of anger and violence and
that women who kill are more likely to be dealt with “as mad
rather than bad”.9 Increased understanding of such issues was the
driving force behind the changes to the law in relation to the
partial defence of provocation which was replaced with the
defence of “loss of control” in 2009.

The official statistics also reveal another important fact. Children
under one year of age have consistently been shown to be most
at risk of homicide. For example, in the year to March 2015
there were 36 children under one-year of age killed per million
population in that age group, compared with 13 persons per
million for the 16–29 age group (the next highest band).10 While
this figure appears to be falling and is much lower than it
previously was when women had little access to birth control or



abortion and faced harsh penalties for giving birth to illegitimate
children, the figure is nevertheless significant enough to be, at
least, a factor in the debate as to whether infanticide should be
retained as a separate offence or whether many of such killings
should be brought within the ambit of the defence of diminished
responsibility.
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What is it that makes a person resort to such extremes of
violence? Some writers have explored the interaction between
victim and offender:

“Murder and assault are not one-sided, mechanical activities, with
offenders simply acting out aggressive dispositions and victims
serving as mere instigators or passive foils. Rather, they are products
of a dynamic interchange. The opponents establish and escalate
conflict, reject peaceful or mildly aggressive means for resolving it,
and turn to massive force as an effective, perhaps mutually agreed-
upon method.”11

The official statistics lend considerable support to this
interpretation. A significant factor is the influence that alcohol
and drugs may have on fatal violence. Miles found that data
taken from the Home Office Homicide Index between 1995 and
2005 revealed only that 18% of homicides in England and Wales
were recorded as “intoxicated-related”. Her analysis of police
files and interviews with offenders, on the other hand, led to her
recording 67% of cases as intoxicatedrelated. The most recent
official statistics present a picture closer to that suggested by
Miles, with 39% of suspects reported as being under the
influence of alcohol or drugs by police.12 This is still some way
off the estimate by Miles, who sees the influence of alcohol and
drugs as hugely significant. Not only were many of the
homicides in her sample fuelled by the consumption of alcohol
and/or drugs immediately before the killing took place, but:

“the data provide substantial evidence that offenders and victims of
intoxication-related homicide have often experienced long-term
difficulties and that problematic lifestyles enhance the likelihood of
involvement in violent conflict.”13



There are, of course, many other broader explanations:
biological, psychological and sociological. While an exploration
of these theories is beyond the scope of this book, that is not to
deny their importance in the construction of the law of homicide
—for example, in informing the debate on the offence of
infanticide and the limits of the defences of self-defence and loss
of control.

Homicide is regarded as the most serious offence category. Our
revulsion against it is embedded deep within us and our reactions
to certain killings may be extreme. The following extract
attempts to explain the underlying significance of homicide.

GEORGE P. FLETCHER, RETHINKING
CRIMINAL LAW (1978), PP.235–236,
341:
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“What makes homicide unique is, among other things, the uniqueness
of causing death. While all personal injuries and destruction of
property are irreversible harms, causing death is a harm of a different
order. Killing another human being is not only a worldly deprivation;
in the Western conception of homicide, killing is an assault on the
sacred, natural order. In the Biblical view, the person who slays
another was thought to acquire control over the blood—the life force—
of the victim …

Though we are inclined today to think of homicide as merely the
deprivation of a secular interest, the historical background of
desecration is essential to an adequate understanding … of the current
survival of many historic assumptions. For example, consent is not a
defense to homicide, as it is in cases of battery and destruction of
property. The reason is that the religious conception of human life still
prevails against the modern view that life is an interest that the bearer
can dispose of at will …

There are three prominent starting places for thinking about criminal
liability. In the pattern of manifest criminality, the point of departure is
an act that threatens the peace and order of community life. In the



theory of subjective criminality, the starting place is the actor’s intent
to violate a protected legal interest. In the law of homicide, the focal
point is neither the act nor the intent, but the fact of death. This
overpowering fact is the point at which the law begins to draw the
radius of liability. From this central point, the perspective is: who can
be held accountable, and in what way, for the desecration of the human
and divine realms? The question is never where to place the point of
the legal compass, but how far the arc should sweep in bringing in
persons to stand responsible for the death that has already occurred.”
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The task of this chapter is to determine who should be swept
within the arc of liability for homicide and to assess the bases
upon which we grade the liability of such persons. This
necessarily raises the question of why we grade homicide
offences, whether we should continue to do so and, if so, how.

In England, there are three categories of homicide: murder,
manslaughter (of which there are several species, including
corporate manslaughter) and infanticide. Although not classified
as homicide by the official statistics, there are further similar
offences of “vehicular homicide” and causing or allowing the
death of a child or vulnerable adult, which will also be explored
in this chapter. We shall examine each in turn before asking
whether such categorisation serves any useful purpose.

II. Actus Reus of Murder and
Manslaughter
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Both these forms of homicide share a common actus reus.
Historically, this was “unlawfully killing a reasonable person
who is in being and under the King’s Peace, the death following
within a year and a day”.14

However, the year and a day rule, developed at a time when
medical science was primitive, had increasingly been the subject
of criticism and in 1994 the Law Commission recommended its
abolition. Amongst the reasons listed in advocating the abolition



were that advances in modern medical science make it possible
for victims to be kept alive (for example on life support
machines) for long periods of time whilst still being able to point
to a specific cause of eventual death that may have occurred
some years earlier. In such cases, the normal principles of
causation can be applied to ensure that only those that committed
a wrongful act will be subject to a homicide conviction.15 The
recommendation was implemented by the Law Reform (Year
and a Day Rule) Act 1996 s.1, which abolished the rule for all
purposes. However, because of concerns about prosecutions
being brought many years after the infliction of injury, s.2
requires the consent of the Attorney-General to proceedings
against a person for a fatal offence16 if the injury alleged to have
caused the death was sustained more than three years before the
death occurred. Where there has been a delay between the
original attack and death, and the attacker has already been
convicted of a non-fatal offence such as wounding with intent
prior to the death of the deceased, it has been held that a
subsequent prosecution for murder following the death of the
victim from her injuries is possible and does not breach the
European Convention on Human Rights (ECHR) Protocol 7 art.4
(double-jeopardy rule).17
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The remaining elements of the actus reus are unaffected by the
reform:

1. “unlawfully”: some killings, such as those in self-defence,
may be justified and therefore lawful;

2. “killing”: the act (or omission) of the defendant must have
killed the victim; it must have been the legal cause of the
death of the victim. Causation must be established;

3. “a reasonable person who is in being”: the victim must be a
human being who was alive at the time of the defendant’s
actions. This raises problems outside the scope of this book
as to the precise moment when life begins and ends. In view
of developments with heart transplant operations and life-
support machines, the problem of determining the exact
moment of death has assumed some importance in recent
times.



According to English law a foetus is not a human being for
the purposes of the law of homicide. However, it is possible
for a charge of manslaughter to be brought against a
defendant who causes injury to a mother carrying a child in
utero if that child is born alive and then subsequently dies
from the injuries.18 If a miscarriage is intentionally procured,
and is not a lawful abortion within the terms of the Abortion
Act 1967 s.1, the procurer will be guilty of the offence of
criminal abortion.19 There is also a separate offence of child
destruction covering cases of destroying a foetus that is
capable of being born alive.20 A pregnancy that has lasted 24
weeks provides prima facie proof that the foetus is capable of
being born alive.21 Both these offences—criminal abortion
and child destruction—carry the same maximum penalty as
manslaughter, namely, life imprisonment; and

4. “under the King’s Peace”: all human beings are under the
“Queen’s” peace except an alien enemy “in the heat of war,
and in the actual exercise thereof”.22

III. Murder
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Murder is committed when a defendant commits the actus reus
of homicide with malice aforethought. Murder is the most
serious form of homicide carrying the severest penalty in
English law—mandatory life imprisonment. The law reserves
this category of homicide for those who kill with the most
blameworthy state of mind, known technically as “malice
aforethought”.23 Defining the parameters of murder is thus
primarily24 a task of defining malice aforethought, the mens rea
of murder.

A. HISTORY
8–009

The term “malice aforethought” originally25 bore its literal
meaning and it would only be murder if the defendant had
thought out, planned or premeditated the killing. In the 15th and
16th centuries an intentional homicide “on the sudden” was not



murder but manslaughter. However, it became clear that this was
too narrow a definition for murder. Other types of homicide
were just as reprehensible and deserving of the ultimate penalty.
Accordingly, the judges started expanding the concept “malice
aforethought” and dispensing with the requirement of a
premeditated intent, until by the mid-seventeenth century it was
clear that malice aforethought could be established in any of the
following ways.

1. Intent to kill
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The development that an intent to kill, without premeditation,
sufficed for murder was initially achieved by resorting to the
fiction that where there was a sudden killing without
provocation, the defendant must have planned the killing and
thus the requisite “aforethought” was inferred. Before long,
however, judges had abandoned this fictitious reasoning and
were clearly stating that malice aforethought was present
whenever there was an intent to kill.26 This is sometimes known
as “express malice”.

2. Intent to cause grievous bodily harm
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This has long been established as a form of malice
aforethought.27 In Vickers,28 the Court of Appeal confirmed that
this was an independent species of malice aforethought and
notimerely a particular example of the felony-murder rule
(intentionally causing grievous bodily harm was a felony and
thus if death resulted would have been murder under the felony-
murder rule). In Smith,29 the House of Lords held that the words
“grievous bodily harm” must bear their ordinary natural
meaning: “Bodily harm needs no explanation, and ‘grievous’
means no more and no less than ‘really serious.”’ This species of
malice aforethought is often called “implied malice”.

3. Constructive malice
8–012



This covered two situations:

(i) Killing a police officer while resisting arrest.

(ii) Killing in the course of committing a felony: the felony-
murder rule.

Until 1967, crimes were classified as either felonies or
misdemeanours,30 the former being the more serious offences.
The felony-murder rule still flourishes today in the US where
one of its main rationales is that it is a deterrent to the
commission of felonies that create a risk of death. However, both
forms of constructive malice under English law were abolished
by the Homicide Act 1957 s.1.

B. PRESENT LAW
8–013

The mens rea of murder can now be simply stated. The
defendant must either:

1. intend to cause death; or

2. intend to cause grievous bodily harm.

This, of course, does not solve the central problem of
determining the meaning of intention. The leading decisions on
intention are Moloney, Hancock, Nedrick and Woollin, which are
extracted and discussed in Ch.2 and to which reference should
be made. Whether these cases lay down an appropriate test is
discussed later.

The validity of the grievous bodily harm rule would appear to be
beyond doubt as a result of the House of Lord’s decision of
Cunningham. Prior to that it had been argued that the grievous
bodily harm rule was simply a sub-species of the felony-murder
rule and was thus also abolished by the Homicide Act 1957. This
view, endorsed by a minority in Hyam, was rejected in
Cunningham. It had further been argued in Hyam that the reason
for the grievous bodily harm rule was that in the last century,
because of the poor state of medical knowledge and experience,
persons sustaining such injuries were likely to die; such a
rationale was unacceptable in modern times with the advances in
medical knowledge. If transplanting the grievous bodily harm



rule into modern times it would need qualifying so that only
grievous bodily harm which endangered life should come within
the mens rea of murder. This argument was similarly rejected.

R. V CUNNINGHAM [1982] A.C. 566
(HOUSE OF LORDS):
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LORD HAILSHAM:

“I … genuflect before the miracles of modern surgery and medicine,
though I express some doubt whether these may not have been offset
to some extent by the increased lethal characteristics of modern
weaponry (particularly in the fields of automatic weaponry,
explosives and poisons), and the assistance to criminality afforded
by the automobile, the motorway and international air transport. I
also take leave to doubt whether in the case of injuries to the skull in
particular or indeed really serious bodily harm in general these
advances have made the difference between inflicting serious bodily
harm and endangering life sufficiently striking as to justify judicial
legislation on the scale proposed. But, more important than all this, I
confess that I view with a certain degree of scepticism the opinion
expressed in R. v Hyam … that the age of our ancestors was so much
more violent than our own that we can afford to take a different view
of ‘concepts of what is right and what is wrong that command
general acceptance in contemporary society’ …”

LORD EDMUND-DAVIES:

“[T]he view I presently favour is … that there should be no
conviction for murder unless an intent to kill is established, the wide
range of punishment for manslaughter being fully adequate to deal
with all less heinous forms of homicide. I find it passing strange that
a person can be convicted of murder if death results from, say, his
intentional breaking of another’s arm, an action which, while
undoubtedly involving the infliction of ‘really serious harm’ and, as
such, calling for severe punishment, would in most cases be unlikely
to kill. And yet, for the lesser offence of attempted murder, nothing
less than intent to kill will suffice. But I recognise the force of the
contrary view that the outcome of intentionally inflicting serious
harm can be so unpredictable that anyone prepared to act so



wickedly has little ground for complaint if, where death results, he is
convicted and punished as severely as one who intended to kill.

So there are forceful arguments both ways … Resolution of that
conflict cannot, in my judgment, be a matter for your Lordships’
House alone. It is a task for none other than Parliament.”
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An example of how medical treatiment can prolong life when
serious harm is caused can be found in the case of Clift.31 Here
the defendant attacked the victim in 2000, plunging a
screwdriver into the victim’s brain and causing a catastrophic
brain injury. The victim survived the attack for a number of
years, reliant on carers and being fed through a tube. In 2002, the
defendant was convicted of causing GBH with intent, and
sentenced to ten years’ imprisonment, and was released in 2007.
In 2009, the victim died after complications developed following
a medical procedure to reinsert the feeding tube. The defendant
was convicted of murder; the post mortem having concluded that
the original attack and the death were connected. The
defendant’s case was joined with a second case with similar
facts, the Court of Appeal confirming that the defendant’s
conviction for the offence under the Offences against the Person
Act 1861 s.18 could be adduced as evidence that the defendant
intended to cause GBH, providing him with the necessary mens
rea for murder.

Whether this grievous bodily harm rule should be retained is
discussed later.

C. PENALTY FOR MURDER
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The Murder (Abolition of the Death Penalty) Act 1965 abolished
capital punishment for murder and substituted a sentence of
mandatory life imprisonment. The judge has no discretion as to
sentence. A convicted murderer must be sentenced to
imprisonment for life.32

However, convicted murderers seldom remain in prison for the
duration of their lives. They can be released from prison on



“licence”. This means that the offender does not regain absolute
liberty. The licence is subject to conditions: for example,
requiring supervision by a probation officer. All such persons
released on licence are liable to be recalled to prison at any time
during the rest of their lives should there be a breach of the
conditions of licence or should their conduct indicate that there
is a risk of a serious offence being committed.

The minimum term that a murderer must spend in prison before
being released on licence is set by the judge, in accordance with
the Criminal Justice Act 2003 s.269. This requires the sentencing
judge to take into account the seriousness of the offence when
setting the term. In doing so, the judge should have regard to the
general principles set out in Sch.21, which provide starting
points according to criteria related to seriousness. These starting
points may be increased or decreased after taking into account
aggravating and mitigating factors. The starting points fall into
one of three categories of seriousness: “exceptionally high”,
“particularly high” and all others.

CRIMINAL JUSTICE ACT 2003 SCH.21:
DETERMINATION OF MINIMUM TERM
IN RELATION TO MANDATORY LIFE
SENTENCE:
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“Starting points

4 (1) If—

(a) the court considers that the seriousness of the offence
(or the combination of the offence and one or more
offences associated with it) is exceptionally high, and

(b) the offender was aged 21 or over when he committed
the offence,

the appropriate starting point is a whole life order.

(2) Cases that would normally fall within sub-paragraph (1)(a) include
—



(a) the murder of two or more persons, where each murder
involves any of the following—

(i) a substantial degree of premeditation or planning,

(ii) the abduction of the victim, or

(iii) sexual or sadistic conduct,

(b) the murder of a child if involving the abduction of the
child or sexual or sadistic motvation,

(ba) the murder of a police officer or prison officer in the
course of his duty,

(c) a murder done for the purpose of advancing a political,
religious, racial or ideological cause, or

(d) a murder by an offender previously convicted of
murder.

5 (1) If—

(a) the case does not fall within paragraph 4(1) but the court
considers that the seriousness of the offence (or the
combination of the offence and one or more offences
associated with it) is particularly high, and

(b) the offender was aged 18 or over when he committed
the offence,

the appropriate starting point, in determining the minimum term, is 30
years.

(2) Cases that (if not falling within paragraph 4(1)) would
normally fall within sub-paragraph (1)(a) include—
[repealed by the Criminal Justice and Courts Act 2015,
s.27(3)],

(b) a murder involving the use of a firearm or explosive,

(c) a murder done for gain (such as a murder done in the
course or furtherance of robbery or burglary, done for
payment or done in the expectation of gain as a result of
the death),

(d) a murder intended to obstruct or interfere with the
course of justice,



(e) a murder involving sexual or sadistic conduct,

(f) the murder of two or more persons,

(g) a murder that is racially or religiously aggravated or
aggravated by sexual orientation, disability or
transgender identity, or

(h) a murder falling within paragraph 4(2) committed by an
offender who was aged under 21 when he committed the
offence.

5A.(1) If—

(a) the case does not fall within paragraph 4(1) or 5(1),

(b) the offence falls within sub-paragraph (2), and

(c) the offender was aged 18 or over when the offender
committed the offence, the offence is normally to be
regarded as sufficiently serious for the appropriate
starting point, in determining the minimum term, to be
25 years.

(2) The offence falls within this sub-paragraph if the offender took a
knife or other weapon to the scene intending to—

(a) commit any offence, or

(b) have it available to use as a weapon,

and used that knife or other weapon in committing the murder.

6 If the offender was aged 18 or over when he committed the offence
and the case does not fall within paragraph 4(1), 5(1) or 5A(1), the
appropriate starting point, in determining the minimum term, is 15
years.

7 If the offender was aged under 18 when he committed the offence,
the appropriate starting point, in determining the minimum term, is 12
years.

8–018

Aggravating and mitigating factors

8 Having chosen a starting point, the court should take into account any
aggravating or mitigating factors, to the extent that it has not allowed
for them in its choice of starting point.



9 Detailed consideration of aggravating or mitigating factors may result
in a minimum term of any length (whatever the starting point), or in the
making of a whole life order.

10 Aggravating factors (additional to those mentioned in paragraph
4(2), 5(2) and 5A(2)) that may be relevant to the offence of murder
include—

(a) a significant degree of planning or premeditation,

(b) the fact that the victim was particularly vulnerable
because of age or disability,

(c) mental or physical suffering inflicted on the victim
before death,

(d) the abuse of a position of trust,

(e) the use of duress or threats against another person to
facilitate the commission of the offence,

(f) the fact that the victim was providing a public service or
performing a public duty, and

(g) concealment, destruction or dismemberment of the
body.

11 Mitigating factors that may be relevant to the offence of murder
include—

(a) an intention to cause serious bodily harm rather than to
kill,

(b) lack of premeditation,

(c) the fact that the offender suffered from any mental
disorder or mental disability which (although not falling
within s. 2(1) of the Homicide Act 1957 (c. 11)),
lowered his degree of culpability,

(d) the fact that the offender was provoked (for example, by
prolonged stress),

(e) the fact that the offender acted to any extent in self-
defence or in fear of violence,

(f) a belief by the offender that the murder was an act of
mercy, and



(g) the age of the offender.”

8–019

These are guidelines rather than prescriptive rules. The lists in
paras 10 and 11 provide mere examples of aggravating and
mitigating circumstances, and are not exhaustive,33 and it has
been held that the cases set out in paras 4(2) and 5(2) are also
only examples of cases falling within the “particularly high”
category of murders and do not provide a definitive list.34 The
category under para.5A inserted by the Legal Aid, Sentencing
and Punishment of Offenders Act 2012 to supposedly deal with
knife crime, is similarly to be interpreted flexibly and it has been
held that it was not the legislative intention that every murder
involving the use of a knife or weapon to inflict a fatal injury
should normally fall within the 25-year starting point.35 Further,
the Court of Appeal has noted that Sch.21 applies equally
whether the defendant is a principal offender or a secondary
party,36 and there is no reason why the starting point should not
be the same for both.37 A Practice Direction38 notes that the
guidance need not be applied if a judge considers there are
reasons not to follow it. For example, it might be departed from
in order to do justice in a particular case, but in such cases the
judge must give reasons for doing so. The Practice Direction
gives effect to the decision of the Court of Appeal in Sullivan,39

the first case it heard on this issue following enactiment of the
statute, in which it was confirmed that the judge retains
discretion in sentencing. The Court of Appeal in Sullivan also
suggested that the majority of cases will fall within the general
category of cases in which the starting point is a minimum term
of 15 years, and that cases falling in the higher categories will be
rare. A whole life order should only be made when the facts of a
case leave the judge in no doubt that the offender must be kept in
prison for the rest of their life,40 with the Grand Chamber of the
ECtHR recently deciding that such orders do not breach ECHR
art.3 and do not amount to inhumane or degrading treatiment.41

Whatever the decision, the court is under a duty to state the
minimum term it has determined, which of the starting points it
has chosen and why, and any mitigating or aggravating factors
taken into account in departing from the starting point.42



Schedule 21 has not been a complete success,43 as demonstrated
by the number of cases involving appeals against sentence in
murder cases, illustrating that it should be interpreted as a
framework for judicial discretion and nothing more.44 It was
described by the Ministry of Justice as being:

“based on ill-thought out and overly prescriptive policy. It seeks to
analyse in extraordinary detail each and every type of murder. The
result is guidance that is incoherent and unnecessarily complex, and is
badly in need of reform so that justice can be done properly in each
case.”45

Proposals were made to simplify the sentencing framework, but
these did not come to fruition in the Legal Aid, Sentencing and
Punishment of Offenders Bill. This may be seen as unfortunate,
but the cases demonstrate that the courts are able to manoeuvre
around the provisions to do justice in a particular case. In
Inglis,46 for example, the defendant killed her son by injecting
him with heroin in what was described as the first “mercy
killing” to reach the Court of Appeal since the Criminal Justice
Act 2003 was passed. This was a carefully planned murder, the
defendant having failed on the first attempt, motivated by the
defendant’s wish to put her son, who had suffered severe brain
injuries and was reliant on medical care, out of his misery. The
Court of Appeal held that the factors listed under para.10(a), (b)
and (d) should not operate as aggravating factors in a case such
as this, and reduced the minimum term from nine to five years.

The setting of minimum terms means that the sentencing of
murderers is not dissimilar to the sentencing of other offenders,
and the statutory, more transparent scheme may lead to
murderers being encouraged to plead guilty in the hope of
securing a discount on the minimum term47 where, previously,
they would have felt there was nothing to lose by pleading not
guilty.48 However, there are important differences in sentencing
murderers. First, the length of the minimum term is set in “real-
time” to be served. Whilst an offender sentenced to a
determinate sentence for some other offence may be released on
licence having served half the term, a murderer will not be
released before he has served the actual number of years of the



minimum term. Secondly, there is never a right to release on
parole. Once the murderer has served their minimum term the
Parole Board must judge whether it is safe to release her.
Thirdly, the released murderer is always on licence and liable to
recall to prison. These differences raise the fundamental question
whether the mandatory sentence of life imprisonment for murder
should be retained.49

REPORT OF THE ADVISORY COUNCIL
ON THE PENAL SYSTEM, SENTENCES
OF IMPRISONMENT (A REVIEW OF
MAXIMUM PENALTIES) (1978), PARAS
235–244:

8–020

“237. One of the arguments of those who believe that murder merits a
unique penalty is that the mandatory life sentence reflects the
retributive view that anyone who murders another must place his life at
the disposal of the State to the extent that both his release and his
liberty to remain at large will always be subject to executive decision.
This view is usually associated with the argument that to sentence
murderers in the same way as other offenders would be to devalue
murder as an offence and to reduce the deterrent effect of the existing
penalty.

238. Another argument in favour of the mandatory element is that acts
of murder can arouse a good deal of public passion and indignation
which would attract more than usual interest to apparent discrepancies
in sentencing decisions and tend to bring the administration of justice
into undesirable public controversy. This, it is argued, would be likely
to cause particular difficulty in what are considered the less culpable
types of homicide, where a judge might think it appropriate to pass a
shorter sentence than in a bad case of, for instance, robbery, but would
immediately become susceptible to the accusation that the courts care
more for property than for lives.

239. It is also argued that the absence of the mandatory element in the
penalty for murder might actually lead (as the result of public attudes
to the crime of murder) to a situation in which the least dangerous of



murderers might remain in custody longer as a result of relative
determinate sentencing than they would have done if sentenced to life
imprisonment. A related objection to the abolition of the mandatory
sentence is that it would lead to over-long sentences in very serious
cases …

243 … [W]e see a number of positive arguments to justify the abolition
of the mandatory element in the penalty for murder. The Criminal Law
Revision Committee rightly recognised that the main advantage to be
derived from the mandatory life sentence is its flexibility in providing
the releasing authorities with the freedom to gauge the public interest
and the needs of the offender throughout the period of his
imprisonment and after release. The prison service and the Parole
Board can take account of contnuing observation of the prisoner’s
development in prison and the Board can monitor his behaviour while
on licence and, if necessary, recall him without recourse to the courts.
These are powerful considerations in favour of the indeterminacy
implicit in the life sentence. We do not, however, consider that they
necessarily imply that the life sentence must be imposed
indiscriminately on every person convicted of murder. Where the
nature of the offence connotes dangerousness and there is evidence of a
likely continued threat that it will be repeated, the life sentence may be
the appropriate, indeed the only wise, sentence to pass. But for some
murderers we think that there are strong reasons for giving courts the
power to pass fixed terms of imprisonment.

244. Although murder has been traditionally and distinctively
considered the most serious crime, it is not a homogeneous offence but
a crime of considerable variety. It ranges from deliberate cold-blooded
killing in pursuit of purely selfish ends to what is commonly referred to
as ‘mercy killing’. Instead of automatically applying a single sentence
to such an offence … sentences for murder should reflect this variety
with correspondingly variable terms of imprisonment or, in the
exceptional case, even with a non-custodial penalty … [We] cannot
believe that the problems of predicting future behaviour at the time of
conviction are inherently more difficult in a murder case than in any
other case where there is a measure of instability, or that judges are any
less able to make predictions or to assess degrees of culpability in
murder cases than in any others … [Further] efforts to alleviate the
harshness of the mandatory penalty, [provocation and diminished
responsibility] have led to complications in legal proceedings for which



we believe there can be no proper justification.”

8–021

However, despite the very substantial body of opinion endorsing
the view that the mandatory life sentence for murder should be
abolished,50 two Home Affairs Committee Reports51 have
concluded that, although the issue was “exceptionally finely
balanced”, the mandatory life sentence ought to be retained:

“This reflects a concern for public safety, and doubts about whether
there is a satisfactory solution to the problem of how to protect the
public from clearly dangerous prisoners who would have to be
released at the end of a determinate sentence.”52

With the changes made to the law governing the setting of
minimum terms contained within the Criminal Justice Act 2003,
it seems more unlikely than ever that the abolition of the
mandatory life sentence will be placed on the political agenda
any time in the near future.53 However, now that a more rigid
sentencing regime has been imposed it is arguably more
important than ever that the mandatory life sentence be reserved
for the most heinous of killings and that the definition of murder
be clear and include only the most culpable of killings:

“[t]here are … some serious drawbacks to the way the guidelines of
the 2003 Act relate starting points to mitigating factors. Without
reform of the law of murder, it will be almost impossible to rid the law
of these drawbacks.”54

D. EVALUATION
8–022

Apart from criticism of the mandatory penalty of life
imprisonment for murder, there are two further criticisms of the
present law.

(1) Criticism of the grievous bodily harm rule.

(2) Criticism of the Woollin test of intention.



1. The grievous bodily harm rule
8–023

There are arguments in favour of the retention of the grievous
bodily harm rule as a species of malice aforethought. If a
defendant intends really serious bodily harm to another there is
always a probability that death may result from such injuries.
Most defendants would know this. Thus, people who intend to
cause grievous bodily harm have chosen to run a risk of
endangering life. They are as dangerous and as blameworthy as
those who actually intend to kill. Their excessive risk-taking as
to the death should render them liable for murder.

CRIMINAL LAW REVISION
COMMITTEE, WORKING PAPER ON
OFFENCES AGAINST THE PERSON,
1976, PARA.29:
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“It is argued that a person who inflicts serious injury on another
intentionally must know that by so doing there is a real chance that his
victim will die and if death results it is right that he should be
convicted of murder. There is force also in the argument that a person
who is minded to use violence in achieving an unlawful purpose may
take more care to refrain from inflicting serious injury if he knows that
he may be convicted of murder if his victim dies. A few of our
members are in favour of an intent to cause serious injury, simpliciter,
remaining a sufficient intent in murder.”

THE LAW COMMISSION, IMPUTED
CRIMINAL INTENT (DIRECTOR OF
PUBLIC PROSECUTIONS V SMITH),
1965, PARA.13:
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“13. The main arguments in favour of retaining the intent to inflict
grievous bodily harm as an alternative to the intent to kill in murder are
as follows:

(a) It is in accord with the general sense of justice of the
community that a man who causes death by the
intentional infliction of grievous bodily harm, although
not actually intending to kill, should not only be
punished as severely as a murderer, but should be
treated in law as a murderer.

(b) Grievous bodily harm is a relatively simple concept
which can be readily explained to a jury. Any attempt to
define ‘grievous bodily harm’ as, for example, ‘harm
likely to endanger life,’ or further to require that the
accused should know that the harm inflicted is likely to
endanger life, would make the judge’s direction more
difficult for the jury to follow.

(c) It is true that, with the suspension of the death sentence,
a person who kills while intending to inflict grievous
bodily harm could, if such an offence were only
manslaughter, receive as a maximum the same sentence,
namely life imprisonment, as that which would remain
obligatory for murder. But the judge might face practcal
difficulties in such a case of manslaughter in
ascertaining the intent to inflict grievous bodily harm,
which he would require to know in order to fix the
appropriate sentence. These difficulties would be most
acute if the prosecution had accepted pleas of not guilty
of murder but guilty of manslaughter, when the judge
would have to rely on depositions; but they would also
exist to some extent where the accused had been tried
on a count of murder but had been found guilty of
manslaughter, in which event the judge would have
heard the evidence in the case, but would have no
verdict of the jury on the question whether the killing
followed an act intended to inflict grievous bodily
harm.”

Despite the approval of the grievous bodily harm rule in Hyam



and Cunningham, it has been the subject of severe judicial
criticism.

ATTORNEY-GENERAL’s REFERENCE
(NO.3 OF 1994) [1998] A.C. 245
(HOUSE OF LORDS):
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LORD MUSTILL:

“Murder is widely thought to be the gravest of crimes. One could
expect a developed system to embody a law of murder clear enough
to yield an unequivocal result on a given set of facts, a result which
conforms with apparent justice and has a sound intellectual base.
This is not so in England, where the law of homicide is permeated
by anomaly, fiction, misnomer and obsolete reasoning. One
conspicuous anomaly is the rule which identfies the ‘malice
aforethought’ (a doubly misleading expression) required for the
crime of murder not only with a conscious intention to kill but also
with an intention to cause grievous bodily harm … Many would
doubt the justice of this rule, which is not the popular conception of
murder and … no longer rests on any intellectual foundation … [I]t
is, I think, right to recognise that the grievous bodily harm rule is an
outcropping of old law from which the surrounding strata of
rationalisations have weathered away.”

8–027

Despite this attack, Lord Mustill recognised that there was no
ground upon which the House of Lords could abolish so
established a rule. However, law reform bodies have also
rejected the grievous bodily harm rule in its present form.

THE LAW COMMISSION, IMPUTED
CRIMINAL INTENT (DIRECTOR OF
PUBLIC PROSECUTIONS V SMITH),
1965, PARAS 15, 18:

8–028



“15. The main arguments for changing the present law, which
prescribes intent to inflict grievous bodily harm as an alternative to the
intent to kill in murder, are as follows:

(a) Murder is commonly understood to mean the intentional
killing of another human being; and, unless there are
strong reasons which justify a contrary course, it is
generally desirable that legal terms should correspond
with their popular meaning.

(b) To limit intent in murder to the intent to kill is not to
disregard the very serious nature of causing death by the
infliction of grievous bodily harm, but, since the
suspension of the death sentence, if such an offence
were to be treated as manslaughter only, it could
nevertheless be punished by a maximum penalty as
severe as the penalty prescribed for murder, namely,
imprisonment for life …

(d) Furthermore, a man should not be regarded as a
murderer if he does not know that the bodily harm
which he intends to inflict is likely to kill … If there is
any special deterrent effect in the label ‘murder’ as
distinguished from manslaughter, it should be attached
to an act done with intent to inflict bodily harm which
the accused knows is likely to kill …

18 …

(a) So long as a distinction between murder and manslaughter is to
be maintained, there must be a defensible criterion for distinguishing
between them. In our view the essential element in murder should be
willingness to kill, thereby evincing a total lack of respect for human
life.”

CRIMINAL LAW REVISION
COMMITTEE, WORKINg PAPER ON
OFFENCES AGAINST THE PERSON,
1976, PARA.29:

8–029



“29 … The majority of us … think that if an intent to cause serious
injury is to remain part of the mens rea of murder, it should be limited
in some way so that it is related more closely to the fact of death. Some
of us take the view that the law should distinguish between a person
who, although intending to cause serious injury, inflicts it in such a
way that death is not likely to result and the person who intentionally
causes serious injury in such a way that death is likely to be caused.
These members hope that such a distinction might deter a person from
causing serious injury with the likelihood of death resulting. Other
members think that the distinction should depend on whether or not the
offender realised at the time that he might well cause death.”

8–030

The Draft Criminal Code followed this last proposal and
recommended modification of the grievous bodily harm rule so
that it would only be murder in such cases when the defendant
acts “intending to cause serious personal harm and being aware
that he may cause death”.55 The Law Commission has more
recently proposed dividing murder into two degrees and has
adopted a similar test for its proposed offence of first degree
murder, which would be committed where the defendant killed
either intending to kill or intending “to do serious injury where
the killer was aware that his or her conduct involved a serious
risk of causing death”.56 Beyond this, it was recommended that
the meaning of “serious” should remain undefined.57 Where the
defendant intended to cause serious injury without the awareness
that it might cause death this would, under the Law
Commission’s recommendations, amount to second degree
murder.58 Included in the recommendations was the suggestion
that the word “harm” be replaced by “injury” in order to clarify
that it ought not to be stretched to include severe or persisting
emotional states that do not amount to a recognised psychiatric
illness or injury.59

In the US, the Model Penal Code recommended that no express
significance be accorded to an intent to cause grievous bodily
harm, but that such cases should be subsumed under the
standards of extreme recklessness (murder)60 or recklessness
(manslaughter).61 Thus, the fact that the defendant intended to
cause serious injury would simply become a relevant



consideration in determining whether they acted with “extreme
indifference to the value of human life” (murder) or “recklessly”
with respect to the death of another (manslaughter). While many
states have given effect to this recommendation,62 others
continue to specify “intent to cause serious injury” as sufficing
for murder (generally murder in the second degree).

Whilst current English law continues to classify someone who
kills intending to cause grievous bodily harm as a murderer, such
a state of mind is at least recognised as a possible mitigating
factor for courts in setting the minimum term as part of the
mandatory life sentence.63 Should the law go further? Is a
defendant who takes such a clear risk as to death so much less
culpable or blameworthy as to deserve liability for manslaughter
only? Perhaps this question cannot be fully answered until the
Woollin test of intention has been considered.

2. Woollin test of intention
8–031

As we have seen, the House of Lords in Moloney and Hancock
ruled that there must be an intention to kill or cause grievous
bodily harm. These decisions overruled Hyam in which it had
been held that the mens rea of murder could be satisfied by proof
that the defendant foresaw death or grievous bodily harm as a
likely consequence.

It ought perhaps to be emphasised that in overruling Hyam the
House was overruling what had in reality been the law for at
least 100 years. It is true that there had long been a tendency
before Hyam to assert that, because murder was the most serious
crime, it could only be committed intentionally. This, however,
was:

“really a sort of hypocrisy stemming from the days of capital
punishment: a desire to pretend to the public that the law only hanged
people for intentional killing, while at the same time hanging people
who were felt to deserve hanging whether they killed intentionally or
not.”64

Some of their Lordships in Hyam were prepared to admit openly



that murder was not a crime of intention alone and that
alternative states of mind could suffice. However, the others,
desirous of clinging to the false notion that murder was a crime
of intention, were forced to place expansive interpretations on
the concept of intention so as to encompass the alternative state
of mind approved by the others.

Following Woollin, there is some uncertainty as to the meaning
of intention.65 One interpretation of this decision is that foresight
of a virtual certainty is an alternative species of intention. The
other interpretation is that intention remains undefined but the
jury is entitled to find intention only where there is such
foresight of a virtual certainty. But, while they are “entitled” to
find such intention, equally they are entitled to find that the
defendant did not intend death or grievous bodily harm.

Under this latter interpretation, where intention is not defined
and the jury is allowed “moral elbow-room” to decide whether
the defendant deserves to be labelled a murderer, the hypocrisy
of the past century is continued. Murder is a “crime of
intention”, but maximum flexibility is retained by not defining
the concept.

ALAN NORRIE, “AFTER WOOLLIN”
[1999] CRIM. L.R. 532, 542–543:
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“[T]he five recent murder/intent on cases … can be divided into two
groups of two, with one case, Hancock, left by itself. In the first group
come Moloney and Woollin. Both involved domestic killings in which
there was evidence of a lack of moral animus between the killer and his
victim. Moloney felt affect on for his stepfather. Woollin had
seemingly never harmed his baby before. In both cases the use of the
symbolic label ‘murder’, not to mention the mandatory life sentence,
probably seemed inappropriate … [I]t is not unreasonable to assume
the judges felt some moral sympathy for the accused in these cases …

Judges are in a sense like Everyman in that they too partcipate in a
moral community … What Everyman might achieve by considering
first the nature of Woollin’s relationship with his child or Moloney’s
with his father as the irreducible moral context of judgment, the judges



must achieve, ventriloqually, as it were, through the law of indirect
intention …

Then take Hyam and Nedrick, both cases involving the introduction of
inflammable materials through letterboxes … [This] represents … a
pattern of manifest wrongdoing which may not yet be reflected in the
intentions of the accused. Mrs Hyam may genuinely have only
intended to frighten, but the action carries with it its own intrinsic
dangers. There is also no redeeming aspect in the moral relationship
between the partes, indeed the fact that it was the other woman’s young
daughters that died exacerbates the moral view of Hyam’s actions …
Hancock … occupies a third moral position in which the accused were
probably regarded as lacking in the kind of malice evinced in Hyam,
but still not regarded with the same sympathy as the accused in
Moloney or Woollin.

(Norrie goes on to point out that while Nedrick in fact escaped liability
for murder he was nevertheless convicted of manslaughter and a 15
year prison sentence was imposed—in effect, what he would have
served on a murder conviction.)”
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Such an approach is, however, a recipe for unpredictability and
opens the door to irrelevant factors being taken into
consideration. Fair labelling requires an open acknowledgment
of what forms of killing are murder. In order to determine this,
two questions present themselves for consideration. Was the
House of Lords in Moloney and Hancock justified in overruling
Hyam and so narrowing the mens rea of murder? Secondly, if so,
did they go far enough? Should not the crime of murder have
been restricted to those who directly intend to kill (or cause
grievous bodily harm)?

The argument for limiting the mens rea of murder to a direct
intention is a two-fold one. Murder is the most serious crime
under English law and carries the most severe penalty. It should
be reserved for the worst cases which are directly intended
killings. In such cases, the defendant has acted with a degree of
control and deliberation that enhances his responsibility for the
outcome of his actions and affects our judgement of him as a
moral agent. He is not simply showing indifference to the value



of human life; he is actually taking positive and purposeful steps
towards the ending of the life of another. This evil aim marks
him out as more blameworthy. Also, a person who is trying to
achieve a result is usually more likely to succeed than someone
who merely foresees that result as a by-product of her actions,
and can thus perhaps be regarded as more blameworthy than one
who engages in conduct with a lesser chance of harm.

Secondly, such an approach avoids all problems of having to
draw fine lines on the continuum of risk taking—for example,
distinguishing between foresight of the virtually certain (murder)
and foresight of the extremely probable (manslaughter).

The argument against such a strict limitation is that it would
unduly restrict the crime of murder and that many persons, such
as the bomber on the aeroplane wanting the insurance money,66

deserve to be brought within the category of murder. This raises
the question as to whether there is a moral distinction between
one who wants death to result and one who foresees death as
virtually certain—or one who merely foresees death as likely. In
short, should murder be expanded beyond intent (as currently
understood) to kill (or cause grievous bodily harm)? Should
cases of gross recklessness be included within the crime of
murder?

CRIMINAL LAW REVISION
COMMITTEE, 14TH REPORT,
OFFENCES AGAINST THE PERSON,
CMND.7844 (1980), PARAS 23–31:
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“Should all reckless killings be murder?

23. We considered whether to propose a definition of murder in terms
of intentional or reckless killing, but it seems to us such a wide offence
that it could not be called murder. It would include many killings that
are now manslaughter and would not be generally thought to be
murder. A builder who uses a method of construction which he knows
might, in some circumstances, be dangerous to life, might be guilty of
an unlawful homicide if a fatal accident results; but it would be wrong



to hold him guilty of the same offence as the deliberate killer and for
him to be subject to a mandatory sentence of life imprisonment …

Should killing with a high degree of recklessness be murder?

24. If reckless conduct causing death is not enough to make a man
guilty of murder, why should there not be a conviction for that offence
if the defendant knows that there is a high probability or even a mere
probability or a serious risk that death will be caused? … What is a
high probability? Or a mere probability? Or a serious risk? Some may
think that there is a probability if death is more likely than not to result
—the 3 to 2 odds on chance—and that there is a high probability if the
odds are shorter (but how much shorter?). Others may think that there
is a probability when the odds are much longer. Should a man who
kills another while playing an adaptation of ‘Russian roulette’ be guilty
of murder if he knows there is a bullet in one of the six chambers of the
revolver? Or in two, three, four or five chambers? It has been
suggested that, since the outcome of death is so serious, knowledge of
a statstcally small risk of causing death could be held to be knowledge
of probability and even high probability. We do not accept that
suggestion, but the fact that it can be made confirms our opinion as to
the unsatisfactory nature of the formula.

25. We appreciate that it is difficult to draw the line between what we
recommend should be the meaning of intention and the high
probability testimentioned in Hyam. To confine intention to wanting a
particular result to happen would be too rigid …

Should killing ever be murder when death is not intended?

28. We think that murder should be extended beyond intentional killing
in one respect. There is one category of reckless killing where we
believe there would be general agreement that the stigma of murder is
well merited. That is where the killer intended unlawfully to cause
serious bodily injury and knew that there was a risk of causing death.
The intention to cause serious bodily injury puts this killing into a
different class from that of a person who is merely reckless, even
gravely reckless. The offender has shot, stabbed or otherwise seriously
injured the victim, and the circumstances are so grave that the jury can
find that he must have realised that there was a risk of causing death …
To classify this particular type of risk-taking as murder does not
involve the danger of escalation to cases of recklessness in general,
since it is ted specifically to circumstances in which the defendant



intended to inflict serious injury.

Recommendations

31. We therefore conclude that it should be murder:

(a) if a person, with intent to kill, causes death and

(b) if a person causes death by an unlawful act intended to
cause serious injury and known to him to involve a risk
of causing death.

In addition, if Parliament favours … [a further] provision … we
recommend that it should be on the following lines: that it should be
murder if a person causes death by an unlawful act intended to cause
fear (of death or serious injury) and known to the defendant to involve
a risk of causing death.”

DRAFT CRIMINAL CODE BILL 1989
(LAW COM. NO.177) CL.54(1):
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“A person is guilty of murder if he causes the death of another—

(a) intending to cause death; or

(b) intending to cause serious personal harm and being
aware that he may cause death.”

8–036

It should be recalled that this Bill defined intention as including
oblique intention: a person acts intentionally with respect to a
result when “he acts either in order to bring it about or being
aware that it will occur in the ordinary course of events”.67

There are serious problems with any approach based on foresight
of a probability of a consequence occurring. The Draft Criminal
Code Bill, in that it endorses a concept of “oblique intention”
and links the grievous bodily harm rule to an awareness that
death “may” result, is to be treated with caution. This is
preserving one species of risk-taking. It is difficult, however, to
see why the other forms of risk-taking are not regarded as
equally reprehensible. Surely, being grossly reckless as to death



is at least on a par morally with intending serious injury and
being aware that one “may” cause death—especially if “may”
covers knowledge that there is a chance, albeit a minute one, of
death resulting.68

More recently, this point has been recognised by the Law
Commission who, in the context of proposing the creation of two
degrees of murder, has recommended that second degree murder
should require a test of “killings intended to cause injury or fear
or risk of injury where the killer was aware that his or her
conduct involved a serious risk of causing death”.69 This was
recommended as an alternative mens rea requirement for second
degree murder, in addition to killings intended to cause serious
injury.

Arguably the Law Commission has had to resort to
recommending the creation of a second degree of murder in
order to circumvent the problems of drawing a rigid line between
murder, conviction for which must lead to a mandatory life
sentence, and manslaughter, providing discretion in sentencing.
As will be seen towards the end of this chapter, creating a
middle offence carrying a label of murder, but avoiding the
mandatory life sentence, would allow the law to temper
criticisms of the grievous bodily harm rule whilst equating that
level of blameworthiness with a high degree of recklessness.70 In
this way there would no longer be a need to have one clear line
distinguishing the “worst” types of killing (murder) from all
others (manslaughter).

Other jurisdictions already draw a line between murder and
manslaughter using a test of recklessness, although such tests
tend not to be defined in the way initially suggested by the Law
Commission. The American Model Penal Code defines murder,
without dividing it into different degrees, as follows:

AMERICAN LAW INSTITUTE, MODEL
PENAL CODE, PROPOSED OFFICIAL
DRAFT, 1962:
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“Sect on 210.3 Murder

(1) … [C]riminal homicide constitutes murder when:

(a) it is committ ed purposely or knowingly; or

(b) it is committ ed recklessly under circumstances manifest ng
extreme indifference to the value of human life. Such recklessness
and indifference are presumed if the actor is engaged or is an
accomplice in the commission of, or an att empt to commit, or flight
after committing or att empt ng to commit robbery, rape or deviate
sexual intercourse by force or threat of force, arson, burglary,
kidnapping or felonious escape.

[Under s.210.3 it is manslaughter when a criminal homicide is
‘committ ed recklessly’.]”

8–038

Thus under the Mode Penal Code formulation the distinction
between murder and manslaughter is a distinction between
extreme recklessness and recklessness. Critics of this
formulation ask: When does “reckless” become “extremely
reckless”? “It is like drawing the weight line between a ‘big
bear’ and an ‘extremely big bear’.”71 The commentary to the
Model Penal Code, on the other hand, argues that some reckless
homicides are as reprehensible as deliberate homicides and thus
need to be classed as murder:

“Since risk, however, is a matter of degree and the motives for risk
creation may be infinite in variation, some formula is needed to
identify the case where recklessness should be assimilated to purpose
or knowledge. The conception that the draft employs is that of extreme
indifference to the value of human life. The significance of purpose or
knowledge is that, cases of provocation apart, it demonstrates
precisely such indifference. Whether recklessness is so extreme that it
demonstrates similar indifference is not a question that, in our view,
can be further clarified; it must be left directly to the trier of the facts.
If recklessness exists but is not so extreme, the homicide is
manslaughter.”72

Recklessness seems successfully to be utilised as a



sufficientimens rea requirement for murder in some jurisdictions,
even without any real clarification of its meaning. A test
commonly employed in the US is that it is murder “when the
circumstances attending the killing show an abandoned and
malignant heart”,73 whereas in Scotland the test is one of
“wicked intention to kill” or “wicked recklessness”.74

ROBERT GOFF, “THE MENTAL
ELEMENT IN THE CRIME OF
MURDER” (1988) 104 L.Q.R. 30, 54–
58:
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“It is on the element commonly known as ‘wicked recklessness’ that I
now wish to concentrate. Sheriff Gordon comments:

‘Recklessness is … not so much a question of gross negligence as of
wickedness. Wicked recklessness is recklessness so gross that it
indicates a state of mind which is as wicked and depraved as the
state of mind of a deliberate killer.’ (The Criminal Law of Scotland,
2nd edn (1978) at pp.735–736) …

Now we may not be too happy about the use of the word ‘wicked’,
which is perhaps rather emotive; but the concept is clear enough—it is
the fact that the accused did not care whether the victim lived or died—
which can be epitomised as indifference to death.

I think it important to observe that the principle so stated does not
necessarily involve a conscious appreciation of the risk of death at the
relevant time. This is of importance, because we can think of many
cases in which it can be said that the accused acted regardless of the
consequences, not caring whether the victim lived or died, and yet did
not consciously appreciate the risk of death in his mind at the time—
for example, when a man acts in the heat of the moment, as when he
lashes out with a knife in the heat of a fight; or when a man acts in
panic, or in blind rage. These circumstances may explain why the man
has gone to the extent of acting as he did, not caring whether the victim
lived or died; but I cannot see that the fact that, in consequence, he did
not have the risk of death in his mind at the time should prevent him
from being held guilty of murder, and this indeed appears to be the



position in Scots law …

Cases of intention to cause grievous bodily harm. As I see it, adoption
of the concept of ‘wicked recklessness’ provides a far more just
solution than does this form of intent, and indeed renders it surplus to
requirements …

So it looks as though the concept of ‘wicked recklessness’ works well
in practce. Moreover, having regard to the reactions of judges and
juries in some of the decided cases, it appears to produce results which
conform to their feelings. It has another advantage, because, with this
as an alternative, intention to kill can be confined to its ordinary
meaning—did the defendantimean to kill the victim? We do not have
to try to expand intent on by art ficial concepts such as oblique intent
on. Furthermore, in direct ng juries on intent on to kill, judges should
not have to embark on complicated dissertat ons about foresight of
consequences and such like. With the alternative of ‘wicked
recklessness’ open to them, the jury in Hancock (the case of the
striking miners) should not have been puzzled if they had been told to
ask themselves the simple questions—did the defendants mean to kill?
Or did they act totally regardless of the consequences, indifferent
whether anybody in the convoy died or not?”
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The advantage of such a proposal is that it attempts to capture
the moral difference between murder and manslaughter, rather
than concentrating on the form of the distinction.

The distinction between murder and manslaughter should be
based on a policy of discrimination between “ethically extremely
blameworthy attitudes on the part of the offender toward the life
he took on the one hand and attitudes which are considerably
less blameworthy on the other”.75 The distinction need not
necessarily be drawn in cognitive terms (what the defendant
intended or foresaw) such as the Law Commission’s
recommendation for a test of intention to cause injury coupled
with an awareness of serious risk of death. Rather, as Lord Goff
suggests above, it could depend on a moral judgment of the
defendant’s actions. Such judgment must reflect community
values which can be represented by the jury.76

Wilson, in a similar vein, has suggested an expansion of the law



of murder so that it would cover:

“what it is about the ‘murderer’ which we find so appalling.
Murderers, in the focal sense, show themselves to be a peculiar kind of
person, uncomprehended by civilized society. Shooting into a train
carries a small risk but it is a type of risk-taking which causes us to
question the shooter’s humanity.”

However, to avoid the vagueness associated with the Scottish
“wicked recklessness” and American “depraved-heart”
approaches, he suggests that there is a distinct wrong involved in
cases where death results from an attack. The nature of the
“attack” necessary for murder can be defined with some
precision.

WILLIAM WILSON, “MURDER AND
THE STRUCTURE OF HOMICIDE” IN A.
ASHWORTH AND B. MITCHELL (EDS),
RETHINKING ENGLISH HOMICIDE
LAW (2000), PP.38–45:
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“I shall argue for an extended fault element to take into account two
forms of risk-taking … each involv[ing], as does GBH-murder, a
purposive attack upon a victim’s corporal interests …

1. Intending to Expose Someone to Mortal Danger

… What distinguishes Messrs Hyam and other risk-takers as murderers
… is that the point of their action is victim-centred or, for want of a
better expression, ‘aimed at’ a victim. Looked at another way, which
indicates how distinct in terms of moral responsibility the two attudes
are, the (merely) reckless killer acts despite the risk of death. Mrs
Hyam … act[ed] because of it. If there was no risk to life attending
their conduct they would not have acted in the way they did; they
would have changed their behaviour. Taking the risk thus structures
their conduct … [T]he proposed refined mental element … [is] an
intention to expose someone to mortal danger. As such it would neatly
accommodate cases provided for by the American depraved-heart



doctrine without succumbing to its emotionalism and conceptual
vagueness …

2. Risk-Taking in the Course of Violent Crime.

… A proposal for elevating recklessness above the ordinary is to te
risk-taking constitutive of murder into particularly heinous contexts
such as the commission of dangerous felonies. In a number of
jurisdictions a criminal context aggravates an intentional killing. There
is no obvious reason why such a context should not also aggravate a
reckless killing such that it is ‘pushed’ through a higher ‘threshold’ of
blame … [Wilson then considers some hypothetcal examples, such as a
rape victim being thrown into a river to destroy evidence of the rapist’s
involvement.] Each of these cases involves the defendant in an activity
which already involves an attack upon the physical interests of another.
It is submitted that it should not be necessary to show further either an
intention to cause serious injury or a specific intention to expose the
victim to the risk of death. His willingness ‘to go the extra distance’
should suffice for murder.

The main problem here is in circumscribing the ‘unholy’ context …
The simplest way of doing so, and one which would dovetail
satsfactorily with GBH-murder, is to require the unlawful object to be
the commission of a crime ordinarily involving an attack on or threat to
the autionomy or bodily integrity of another or to involve hostle
activity in evading capture or lawful arrest … A tentative proposal
follows:

Criminal homicide also constitutes murder when—

1(a) death results from the reckless exposure of another to a serious
risk of death; and

(b) D. acted either

(i) for the purpose of resisting arrest; or

(ii) in the execution of and for the purpose of executing any
specified offence, or for the purpose of evading capture
or detection following the commission or attempted
commission of such offence.

(c) The specified offences are robbery, serious sexual assault, torture,
whether or not serious injury was thereby effected or intended,
abduction.”
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The problem with this approach is that, as we shall see, persons
who kill while committing dangerous, unlawful acts are guilty of
manslaughter. Therefore, all that would distinguish murder
(under Wilson’s proposal) from manslaughter in these cases is
that for murder the death must result from “the reckless exposure
of another to the serious risk of death”.

3. Conclusion
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As long as murder is retained as a separate crime, it must be
reserved for the “worst”, “most reprehensible” killings. Emotive
tests such as those involving criteria of depravity or wantonness
must be rejected; judgments must relate to people’s actions, not
to their characters. The better view is that the test of “worst” or
“most reprehensible” can only be determined by reference to
current community values as to which killings are morally the
most blameworthy. In assessing this, the mental element of the
defendant will usually be of primary importance—but not of
exclusive importance. Arguably there can be room for a
consideration of other important factors, such as the
circumstances or methods of the killing and the social utility, if
any, of the actions causing death. The Law Commission’s test of
intention to cause injury along with an awareness of a serious
risk of death appears to be a purely cognitive test which does not
allow for a consideration of such factors. Defining an
appropriate test of gross recklessness is highly problematic. Of
the formulations considered in this chapter, perhaps the Model
Penal Code’s definition of murder (which is not dissimilar to
Wilson’s proposals) comes closest to allowing room for a wide-
ranging assessment of the morality of the deed.

IV. Manslaughter
8–044

The crime of manslaughter is committed when a defendant
commits the actus reus of homicide but the killing is not
sufficiently blameworthy to warrant liability for murder. This



will be so in two situations:

1. where the defendant does not have the necessary mens rea for
murder, but can nevertheless be regarded as blameworthy to
some extent (involuntary manslaughter); or

2. where the defendant does possess the necessary mens rea for
murder, but has killed under certain specific circumstances
which the law regards as mitigating the seriousness of the
offence (voluntary manslaughter).

The lesser blameworthiness is reflected by an avoidance of both
the label and stigma of murder and the mandatory penalty of life
imprisonment imposed for murder. The maximum penalty for
the crime of manslaughter is life imprisonment, enabling the
judge to impose any sentence up to that maximum to reflect the
appropriate degree of culpability of the defendant.77

A. INVOLUNTARY
MANSLAUGHTER
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“[O]f all crimes manslaughter appears to afford most difficulties
of definition, for it concerns homicide in so many and so varying
conditions”.78

This is because manslaughters range from killings just short of
murder to killings only just above the accidental.79 This can be
represented diagrammatically80:

A B
   

MURDER MANSLAUGHTER ACCIDENTAL
KILLINGS

   

In assessing the parameters of the crime of manslaughter,
attention must be focused on two questions:

(a) How is manslaughter distinguished from murder (A)?
Despite the minimal discussion of manslaughter in Woollin
and the other leading cases, the House of Lords, in defining
the parameters of the crime of murder was, in essence,



focusing on the distinction between murder and
manslaughter. The point at which this line was drawn was
considered above.

(b) How is manslaughter distinguished from accidental or non-
culpable killings (B)? What factors make a killing
sufficiently blameworthy to justify liability for
manslaughter as opposed to liability for some lesser offence
or no liability at all?
It is this question that requires close consideration in this
section. It might be useful to note at the outset, however,
that many cases of manslaughter start out as cases of
murder, only to be reduced to manslaughter either due to
acceptance of a guilty plea to that offence, or following
trial. In a survey of cases resulting in convictions for
involuntary manslaughter, Mitchell and Mackay found that
only 13 of the 152 defendants had been indicted for
manslaughter (six of those 13 having originally been
charged with murder); the majority had been indicted for
murder.81 It seems that in most cases of homicide arising
out of violence the prosecution will chance its arm on a
murder charge, and it is not clear what factors influence the
decision to charge only manslaughter from the outset.
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During the last 30 years or so, the law of involuntary
manslaughter has been the subject of very considerable change.
It is now common to assert that it takes three forms:

(1) (Subjective) reckless manslaughter.

(2) Constructive or unlawful act manslaughter.

(3) Gross negligence manslaughter.

It should be stressed at the outset that these are not three separate
crimes. Indeed, there is no discreet crime of “involuntary
manslaughter” in the sense that one is charged with or convicted
of the offence. The term “involuntary manslaughter” is simply a
convenient label to describe those residual unlawful killings not
otherwise specifically catered for by the law and the culpability
necessary for the offence can be established in one of the above
three ways.



1. (Subjective) Reckless manslaughter
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Where the defendant subjectively foresees a risk of death or
serious injury (but the degree of foresight fails to come within
the Woollin test of intention required for murder), there will be
liability for manslaughter.82 As the law of murder has been
progressively narrowed with tighter tests of intention, so this
category of manslaughter has been correspondingly broadened to
occupy the “area vacated by murder”.83 There is little specific
authority on this species of manslaughter because in practice
such cases are usually dealt with as constructive manslaughter.84

This category also covers cases where the defendant is charged
with murder but the jury convict of manslaughter,85 or the
appellate courts substitute a verdict of manslaughter,86 or where
the defendant pleads guilty to manslaughter having a plea of not
guilty to murder accepted.87

2. Constructive or unlawful act
manslaughter
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As a corollary of the felony-murder rule, the law developed a
misdemeanour-manslaughter rule whereby it was manslaughter
to kill in the course of committing a misdemeanour. The obvious
rigours of such a rule were soon mitigated, and this species of
manslaughter survived the abolition of the felony-murder rule
and abolition of the distinction between felonies and
misdemeanours. The present law may be stated in the following
terms:

(i) the defendant must commit an unlawful act; and

(ii) the unlawful act must be dangerous, namely, it must expose
the victim to the risk of some bodily harm resulting
therefrom.

(i) The unlawful act
8–049



Not all unlawful acts will suffice for constructive manslaughter.
Three limitations upon the earlier rule have been developed:

(a) The unlawful act must constitute a crime. A tort or other
civil wrong will not suffice. In Franklin,88 Field J ruled that:

“the mere fact of a civil wrong committed by one person against
another ought not to be used as an incident which is a necessary step
in a criminal case. I have a great abhorrence of constructive crime.”

Further, if the defendant would have a defence (say, self-
defence) to the unlawful act, then there is no “crime” for the
purposes of constructive manslaughter.89

(b) The act must be criminal for some other reason than that it
has been negligently performed. For example, driving a car
is a lawful act; driving that car negligently is a criminal
offence. Such a crime will not suffice for constructive
manslaughter. In Andrews v DPP Lord Atkin held:

“There is an obvious difference in the law of manslaughter between
doing an unlawful act and doing a lawful act with a degree of
carelessness which the legislature makes criminal. If it were otherwise
a man who killed another while driving without due care and attention
would ex necessitate commit manslaughter.”90

(c) It is doubtful whether an omission will suffice for
constructive manslaughter. In Lowe it was held that the
mere fact that a parent was guilty of the statutory offence of
wilful neglect of a child, did not make that parent liable for
manslaughter if the child died in consequence of the
neglect.

R. V LOWE [1973] Q.B. 702 (COURT
OF APPEAL, CRIMINAL DIVISION):
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PHILLIMORE LJ:

“Now in the present case the jury negatived recklessness. How then



can mere neglect amount to manslaughter? The court feels that there
is something inherently unattractive in a theory of constructive
manslaughter. It seems strange that an omission which is wilful
solely in the sense that it is not inadvertent and the consequences of
which are not in fact foreseen by the person who is neglect ul
should, if death results, automatically give rise to an indeterminate
sentence instead of the maximum of two years which would
otherwise be the limit imposed.

We think that there is a clear distinction between an act of omission
and an act of commission likely to cause harm. Whatever may be the
position with regard to the latt er it does not follow that the same is
true of the former. In other words, if I strike a child in a manner
likely to cause harm it is right that, if the child dies, I may be
charged with manslaughter. If, however, I omit to do something with
the result that it suffers injury to health which results in its death, we
think that a charge of manslaughter should not be the inevitable
consequence, even if the omission is deliberate.”91
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Apart from these three limitations it would appear that any
unlawful act will suffice. It is irrelevant whether that act
previously constituted a felony or a misdemeanour. In practice,
however, the majority of constructive manslaughter cases are
based on some form of assault as the unlawful act. In a survey of
110 cases of unlawful act manslaughter, all but one was found to
involve some sort of assault against the deceased (although
assault was not the main unlawful act in nine of the cases; where
a burglary, robbery or arson occurred, assault was committed as
part of that unlawful act).92

R. V LAMB [1967] 2 Q.B. 981 (COURT
OF APPEAL, CRIMINAL DIVISION):
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Lamb, in jest, with no intention of doing any harm, pointed a revolver
at his best friend who was similarly treating the incident as a joke. He
knew there were two bullets in the chambers but as neither bullet was
in the chamber opposite the barrel he did not foresee any danger. He



pulled the trigger; this rotated the cylinder and placed a bullet opposite
the barrel so that it was struck by the striking pin. The bullet was fired
and the friend killed. Three experts agreed that Lamb’s mistake was
natural for somebody unfamiliar with the way the revolver mechanism
worked. Lamb was convicted of manslaughter and appealed.

SACHS J:

“The trial judge took the view that the pointing of the revolver and
pulling of the trigger was something which could of itself be
unlawful even if there was no attempt to alarm or intent to injure.

It was no doubt on that basis that he had before commencing his
summing-up stated that he was not going to ‘involve the jury in any
consideration of the niceties of the question whether or not the’
action of the ‘accused did constitute or did not constitute an assault’:
and thus he did not refer to the defence of accident or the need for
the prosecution to disprove accident before coming to a conclusion
that the act was unlawful.

Mr Mathew, [counsel for the Crown] however, had at all times put
forward the correct view that for the act to be unlawful it must
constitute at least what he then termed ‘a technical assault.’ In this
court moreover he rightly conceded that there was no evidence to go
to the jury of any assault of any kind. Nor did he feel able to submit
that the acts of the defendant were on any other ground unlawful in
the criminal sense of that word. Indeed no such submission could in
law be made: if, for instance, the pulling of the trigger had had no
effect because the striking mechanism or the ammunition had been
defective no offence would have been committed by the defendant.

Another way of putting it is that mens rea, being now an essential
ingredient in manslaughter (compare Andrews v Director of Public
Prosecutions and R. v Church) that could not in the present case be
established in relation to the first ground except by proving that
element of intent without which there can be no assault.”

[Sachs J went on to rule that, while an appropriately directed jury
could have convicted Lamb of manslaughter by gross negligence,
the jury had not been so directed and so the verdict could not stand.]

Appeal allowed
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This case can be contrasted with that of Larkin93 where the
defendant brandished a razor at a man in order to terrify him. His
mistress fell against the razor, cut her throat and died. Larkin’s
conviction for manslaughter was upheld. In this case, unlike
Lamb, there was clearly an unlawful act, namely, an assault by
intentionally terrifying the man.94

Where an unlawful act has been committed which can easily be
proved, the prosecution will usually rely on this species of
manslaughter rather than attempting to prove either reckless
manslaughter or gross negligence manslaughter. One exception
to this was the case of Willoughby95 in which the defendant was
convicted of manslaughter and arson96 after the person whom he
had recruited to help him set fire to his pub in order to collect on
the insurance was killed in the resulting explosion. What is
surprising about this case is that the prosecution based their case
on gross negligence, arguing that the defendant owed the
deceased a duty of care and breached that duty in failing to
ensure that he was safe during the enterprise of destroying the
pub, thereby causing his death. Whilst the issue for the Court of
Appeal was whether or not a duty of care was owed to the
deceased by the defendant,97 the court expressed some dismay in
relation to the prosecution’s tactics: “[i]t would have been
preferable and much simpler if this case had been left to the jury
on the basis of death caused by an unlawful and dangerous
act”.98 The converse of this prosecutorial mistake can be seen in
the case of Meeking,99 where the defendant was prosecuted for
constructive manslaughter where gross negligence manslaughter
would have been more appropriate. Here, the defendant was a
passenger in her husband’s car, and the pair had been arguing.
Without warning, she pulled on the handbrake whilst the car was
travelling at 60mph, causing the car to spin out of control and
collide with an oncoming vehicle. The defendant’s husband was
killed in the collision, and she was prosecuted for manslaughter
on the basis of committing the unlawful act of interfering with a
motor vehicle so as to endanger road users, contrary to the Road
Traffic Act 1988 s.22A(1)(b). The Court of Appeal upheld her
conviction,100 but noted that:

“[i]t was perhaps an unnecessary complication for the prosecution to



have relied on unlawful act manslaughter in this case, rather than
taking what might have seemed the more natural approach of
presenting the case as one of gross negligence manslaughter, but on
the facts of this case we find it impossible to conclude that the jury
could have come to any other verdict than guilty if the case had been
prosecuted as one of gross negligence manslaughter.”101
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It was held in Jennings102 that it is necessary to identify the
unlawful act upon which a prosecution for constructive
manslaughter is based. In this case, the Crown had relied on the
offence of carrying an offensive weapon, contrary to the
Prevention of Crimes Act 1953 s.1, but, as it had not been
proved that the knife was an offensive weapon, there was no
unlawful act for the purposes of constructive manslaughter.

In the earlier case of Cato,103 the defendant injected his friend, at
the friend’s request, with a mixture of heroin and water. The
friend died. The unlawful act here was administering a noxious
thing contrary to the Offences against the Person Act 1861 s.23.
More recently there have been a string of similar cases where the
courts have struggled to establish that an unlawful act upon
which liability for manslaughter can be constructed has been
committed. Whilst it is clear that the Offences against the Person
Act 1861 s.23 can be relied upon where the defendant is the one
to actually inject the syringe into the victim,104 as discussed in
Ch.2, principles of causation will usually prevent the supplier of
a drug who does not himself inject the deceased from being held
liable for the death of the drug-taker. This was confirmed by the
House of Lords in Kennedy (No.2),105 clarifying the law and
holding that facilitating or contributing to the administration was
not sufficient to amount to “administering” the drug. In this case,
the appellant had prepared a syringe of heroin and handed it to
the deceased, who injected himself and returned the syringe to
the appellant, who then left the room. As seen in Ch.2 where this
case is extracted, the House of Lords reversed the decision of the
Court of Appeal, which had managed to uphold the conviction
on the basis that both the appellant and the deceased had acted
together in administering the drugs, and quashed the conviction.
Lord Bingham conceded that:



“It is possible to imagine factual scenarios in which two people could
properly be regarded as acting together to administer an injection. But
nothing of the kind was the case here.”

As noted by Ormerod, it is difficult to imagine a scenario that
Lord Bingham had in mind, aside from where the defendant
injects the deceased.106 Whilst Burgess; Byram107 provides the
potential for such factual scenario (where the defendant had not
only prepared the syringe of heroin but also helped the deceased
locate a vein), the Court of Appeal did not have the opportunity
to provide any authority on that issue, and merely quashed the
appellant’s conviction for the reason that his guilty plea was
offered on the basis of a point of law decided erroneously
(before the House of Lords’ judgment in Kennedy (No.2)).108

What Kennedy (No.2) does make clear, however, is that the
answer to the question of whether a defendant who supplies
drugs to the deceased to self-inject can ever be guilty of
manslaughter is “never”, so long as the deceased is a fully
informed adult making a voluntary decision to self-inject.109

Given that Kennedy (No.2) confirms that in situations where the
defendant has assisted in some way in the taking of drugs, but
has not injected the deceased herself, there is in reality no
suitable unlawful act to form the basis of a manslaughter
prosecution without intractable problems of causation being
presented, perhaps a more radical approach is necessary.

TIMOTHY H. JONES, “CAUSATION,
HOMICIDE AND THE SUPPLY OF
DRUGS” (2006) 26 L.S. 139, 153–154:
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“The Scottish courts appear to have concluded that there is a moral
case for saying that those who supply illegal drugs should be called to
account for deaths resulting from their activities. Similarly, in the USA,
there are many examples of relatively harsh statutory schemes
imposing constructive liability—for manslaughter or even murder—on
drug dealers. Since these are facilitated by the continuing att achment



to the felony murder rule, it would be dangerous to draw too much
upon this experience. That said, the possibility of a statutory offence in
the UK might be worthy of consideration … [T]he law forbids the
conduct in question (supply of a controlled drug). That is, there is a
legal duty not to supply a controlled drug. If this is breached and a
death ensues, it would not be unprecedented for the criminal law to
impose liability for homicide.

… The key question is whether homicide should encompass
straightforward supply cases … A statutory offence could be created,
without the necessity to impinge upon either the prevailing common-
law principles of causation or the law of manslaughter more generally.
This could be achieved by inserting a provision into the Misuse of
Drugs Act 1971, creating an offence of causing death by the
(production or) supply of a controlled drug.”110
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Some states in the US already have a separate homicide offence
to avoid these problems, sometimes labelled “drug-induced
homicide”.111 However, there are also arguments against the
creation of such offences.

WILLIAM WILSON, “DEALING WITH
DRUG-INDUCED HOMICIDE” IN C. M.
V. CLARKSON AND S. CUNNINGHAM
(EDS), CRIMINAL LIABILITY FOR
NON-AGGRESSIVE DEATH (2008),
PP.194–195:
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“The vagaries of context/culpability and accountability might make a
specific crime more attractive, particularly when we look more closely
at the issue of context. Responsibility for both drug supply and demand
is arguably spread too broadly to justify atomizing questions of
responsibility in the fashion illustrated in Kennedy. In a typical case of
death caused by heroin overdose this context may muddy the waters of
accountability in a more telling fashion than is usual. We can start with



a farmer in Afghanistan who returns to farming opium poppies,
following State sponsored invasion to remove the Taliban under whose
governance it was banned. Following its removal he restores links with
a local distributor, who in turn restores his links with an international
distributor. We can continue down the supply line to the organizations
who prepare the pure heroin, cut it for onward transmission to
wholesalers and retailers, including those small retailers who form part
of the alienated community of people to whom the drug has such
attraction. Where does responsibility lie here? And who is
accountable? Given that taking class A drugs of the nature of heroin is
a dangerous pastime, and that all those implicated in supplying people
with such drugs bear some responsibility for the consequences if those
turn out to be fatal, is there any reason to limit accountability to the
person most directly associated with the end user? It is certainly
arguable that the special transactional context requires us to abandon
the premise that causation should be an all or nothing element in
liability and embrace the idea that causal responsibility can be
apportioned. This would arguably enable the construction of offence
labels with appropriately proportioned punishments to reflect the
realities of the defendant’s causal contribution. [The following
definition of a special homicide offence suggested by] Elliot and de
Than … only partly reflects this analysis:

1 (a)A person is liable for an offence if he or she knowingly
and unlawfully supplies to the victim a Category A
controlled drug, or is an accessory to the supply of the
controlled drug or is part of a conspiracy to supply the
controlled drug, and the person’s conduct causes the
death of the victim.

(b) A person will be held to have caused the death of the
victim when:

(i) he or she does an act which makes a more than merely
negligible contribution to its occurrence or

(ii) he or she omits to do an act which might have prevented
its occurrence.

(c) A person does not cause a result where, after he or she
does such an act or makes such an omission, an act or
event occurs



(i) which is the immediate and sufficient cause of the result;

(ii) which he or she did not foresee, and

(iii) which could not in the circumstances reasonably have
been foreseen.

(d) A defence to this offence will apply where the defendant
has attempted to seek medical assistance for the victim
within a reasonable time. [Elliott and de Than,
“Prosecuting the Drug Dealer When a Drug User Dies”
(2006) 69 M.L.R. 986–995.]

The voluntariness of the deceased’s conduct in self administering the
drug is air-brushed out of this account, so also the broader context
within which individual acts of supply take place. It makes
accountability simply a function of the contribution made to the events
leading up to the death of the victim by being associated with an act of
supply. Although it would spread the net of accountability wider than
at present its weakness lies precisely in its failure to acknowledge that
responsibility for the harms engendered by the supply of dangerous
drugs stretches too far to justify singling out individual suppliers and
their associates for liability where death occurs.”

(ii) The unlawful act must be dangerous
8–058

It is clear that constructive manslaughter requires more than
simply an unlawful act which causes death. The unlawful act
must be a dangerous one, in the sense that it must expose the
victim to the risk of some bodily harm resulting therefrom. The
fact that an act is unlawful does not necessarily mean that it is
dangerous. The requirement of dangerousness is a separate
matter requiring proof.112

R. V CHURCH [1966] 1 Q.B. 59
(COURT OF CRIMINAL APPEAL):
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The appellant knocked a woman unconscious. On failing to revive her
he threw her into a river where she drowned. He appealed against his



conviction for manslaughter on the ground of a misdirection by the trial
judge.

EDMUND-DAVIES LJ:

“In the judgment of this court [the trial judge’s direction on unlawful
act manslaughter] … was a misdirection. It amounted to telling the
jury that, whenever any unlawful act is committed in relation to a
human being which resulted in death there must be, at least, a
conviction for manslaughter. This might at one time have been
regarded as good law: … But it appears to this court that the passage
of years has achieved a transformation in this branch of the law and,
even in relation to manslaughter, a degree of mens rea has become
recognised as essential … [T]he conclusion of this court is that an
unlawful act causing the death of another cannot, simply because it
is an unlawful act, render a manslaughter verdict inevitable. For such
a verdict inexorably to follow, the unlawful act must be such as all
sober and reasonable people would inevitably recognise must subject
the other person to, at least, the risk of some harm resulting
therefrom, albeit not serious harm …

[However the trial judge’s direction was not sufficiently defective to
warrant quashing the conviction; further, the defendant might have
been convicted on grounds of criminal negligence.]”

Appeal dismissed

DPP V NEWBURY [1977] A.C. 500
(HOUSE OF LORDS):
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The appellants, two boys aged 15, pushed part of a paving stone off the
parapet of a railway bridge. The stone struck an oncoming train, went
through the glass window of the driver’s cab and killed a guard who
was sitting next to the driver. The boys were convicted of
manslaughter. The Court of Appeal dismissed their appeal but certified
the following point of law: “Can a defendant be properly convicted of
manslaughter, when his mind is not affected by drink or drugs, if he did
not foresee that his act might cause harm to another?”

LORD SALMON:



“In R. v Larkin, Humphreys J said:

‘Where the act which a person is engaged in performing is
unlawful, then if at the same time it is a dangerous act, that is,
an act which is likely to injure another person, and quite
inadvertently the doer of the act causes the death of that other
person by that act, then he is guilty of manslaughter.’

I agree entirely … that that is an admirably clear statement of the
law which has been applied many times. It makes it plain (a) that an
accused is guilty of manslaughter if it is proved that he intentionally
did an act which was unlawful and dangerous and that that act
inadvertently caused death and (b) that it is unnecessary to prove that
the accused knew that the act was unlawful or dangerous. This is one
of the reasons why cases of manslaughter vary so infinitely in their
gravity. They may amount to little more than pure inadvertence and
sometimes to little less than murder …

The test is still the objective test. In judging whether the act was
dangerous the test is not did the accused recognise that it was
dangerous but would all sober and reasonable people recognise its
danger.”

Appeal dismissed
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It is not entirely clear what the unlawful act was that formed the
basis of the manslaughter charge and conviction in Newbury.
Was it criminal damage, common assault or the offence of
“endangering the safety of any person conveyed upon a railway”
contrary to the Offences against the Person Act 1861 s.34? Since
Jennings,113 it is necessary for the prosecution to identify the
wrongful act. As one is dealing here with what is often termed
“unlawful act manslaughter”, the requirement that the unlawful
act be specified is to be welcomed.

In Watson,114 it was held that the “sober and reasonable”
bystander was to be endowed with whatever knowledge the
defendant possessed. In this case, the defendant and another
burgled an elderly man’s house and verbally abused him. The
victim was suffering from a serious heart condition and died an
hour-and-a-half later. It was held that the unlawful act, the



burglary, lasted throughout the time the appellant was on the
premises and during that time the defendant must have become
aware of the victim’s frailty and age. The question then was
whether a sober and reasonable bystander, armed with this
knowledge, would have recognised that the burglary was likely
to expose that elderly man to the risk of some harm. In Ball,115

however, it was emphasised that the sober and reasonable
bystander could not be endowed with any mistaken belief held
by the defendant. In this case, the defendant fired at his victim
thinking his gun contained blanks (he kept live and blank
cartridges together and had grabbed a handful when picking up
his gun). Such an act was unquestionably dangerous from the
required objective point of view. In Dawson,116 it was held that
the unlawful act must expose the victim to the risk of some
physical harm. Shock or pure emotional disturbance produced by
terror would not suffice. However, there could be liability for
manslaughter if it was likely that the shock would cause a
physical injury, for example, cause a heart attack.117 Further, in
R. v M118 it was made clear that the sober and reasonable
bystander does not have to foresee the specific sort of physical
harm caused. In that case, a seemingly fit doorman died after
suffering from an aneurysm following his dealings with an
affray committed by the defendants. It was held by the Court of
Appeal that the judge was wrong to rule that a jury could not
reasonably conclude that any sober and reasonable person,
having knowledge that the defendants had during the incident,
would realise there was a risk of the victim suffering an
aneurysm rather than some other injury from a fall or blow. The
test, as set out in Church, was only whether “some harm” was
foreseeable.119
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It is important to note that the question is not whether the
offence on which the manslaughter charge is based is dangerous
generally, but whether it was dangerous in the particular
circumstances of the case. In Bristow,120 the defendants burgled a
vehicle-repair business located down a private track on a farm,
the plan being to steal a number of vehicles. The owner of the
business disturbed the defendants and was killed as the
defendants escaped in their own vehicle and a stolen vehicle,



running him over. In the Court of Appeal, Treacy LJ noted that:

“This is not a case like Dawson or Watson where the circumstances
demonstrating the risk of harm to the occupier of property did not
arise until a point during the burglary or at all. Whilst burglary of itself
is not a dangerous crime, a particular burglary may be dangerous
because of the circumstances surrounding its commission.”121

The relevant circumstances of the case were that the only means
of escape from the scene of the crime involved a single track
road, passing the victim’s home and another property. It was
clear that the burglary involved a risk of being interrupted and, if
that happened, the means of escape (driving at speed down a
single track road) created the risk of harm to any person
intervening.

(iii) The unlawful act must cause the
death of the victim
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This last point can again be illustrated by contrasting the
decision in two cases involving the unlawful act of affray: R. v
M, above, and Carey. In Carey,122 it was stressed that the
dangerousness of the act must correspond with its unlawfulness.
In this case, one group of young people attacked another at a
local beauty spot. The deceased was punched in the face and
suffered only minor bruises, but in running away from the scene
she suffered a heart attack from which she died. It was found
that she suffered from a severely diseased heart and the doctors
were of the view that the precipitating factor which led to her
death was her running away from the incident. At trial, the
defendants were convicted of affray and manslaughter. The
unlawful act upon which manslaughter was based was that of
affray. On appeal, although the convictions for affray were
upheld, the convictions for manslaughter were quashed. The
court took the view that the only unlawful and dangerous act
upon which the appellants could have been convicted was that of
assault. However, in this case, although it could be said that the
act of assault was dangerous, it was not the cause of death. The



conviction for manslaughter could not be based on the unlawful
act of affray, which was not dangerous “in the relevant sense” on
the facts of the case. However, the affray in R. v M was seen to
be dangerous in the relevant sense. In his commentary on
Carey,123 Ormerod argues that it seems entirely possible that a
conviction for manslaughter could have been founded upon an
unlawful and dangerous act of assault (rather than affray) on the
basis that the defendant caused the victim to die by triggering a
previously undiagnosed medical condition, since the defendant
must take their victim as they find them.124

However, the approach taken in Carey was replicated by the
Court of Appeal in the case of R. v DJ.125 In this case, a group of
young boys shouted abuse and spat at an elderly man who was
playing cricket with his son. They also threw stones, one of
which hit the man. The man, who had suffered from coronary
heart disease, had a heart attack and died. The unlawful and
dangerous act relied on was the throwing of stones (a battery)
rather than the abuse, given that, as noted by Gage LJ: “insults
and spittle can hardly be described as dangerous acts”.126 The
difficulty for the prosecution at this point, however, was that it
was not clear what the factual cause of the heart attack was.
From the expert evidence, although it was possible that it was
the incident as a whole, including the battery, which caused the
heart attack, “it was impossible … for the jury to exclude the
insults and spitting as the sole cause of … death”.127 Since it was
impossible to establish that the battery, as the unlawful and
dangerous act, was a cause of death, the appellant’s conviction
for manslaughter was quashed.

Other rules of causation may also be relevant here. As seen
elsewhere, V’s own voluntary act, for example of self-injection
of drugs, may break the causal chain between D’s unlawful and
dangerous act (e.g. of supplying drugs) and V’s death.128

(iv) The unlawful act need not be
directed at the victim
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It used to be thought that because the unlawful act must expose
the victim to the risk of some bodily harm, it had to be aimed at



that victim. This was seen in the case of Dalby,129 where the
defendant’s conviction for manslaughter arising out of the
supply of prescription drugs to his friend, the deceased, was
quashed on the basis that the unlawful act of supplying the drug
must be “directed at the victim”. However, that approach was
subsequently disapproved. In Mitchell,130 it was held that the
only issue in such cases was one of causation and that in Dalby
there had been “no sufficient link between Dalby’s wrongful act
(supplying the drug) and his friend’s death”.131

ATTORNEY-GENERAL’s REFERENCE
(NO.3 OF 1994) [1998] A.C. 245
(HOUSE OF LORDS):
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[For facts see above, para.2-251.]

LORD HOPE:

“[It is not] necessary, in order to constitute manslaughter, that the
death resulted from an unlawful and dangerous act which was done
with the intention to cause the victim to sustain harm. This is
because it is clear from the authorities that, although the defendant
must be proved to have intended to do what he did, it is not
necessary to prove that he knew that his act was unlawful or
dangerous. So it must follow that it is unnecessary to prove that he
knew his act was likely to injure the person who died as a result of it.
All that need be proved is that he intentionally did what he did, that
the death was caused by it and that, applying an objective test, all
sober and reasonable people would recognise the risk that some
harm would result … [Certain cases] suggest that the defendant
cannot be found guilty of this crime unless his unlawful and
dangerous act was directed at the person who was the ultimate
victim of it. I am not persuaded that … [this] proposition is borne
out by the authorities. In R. v Mitchell … [it] was rejected …

In this case the act which had to be shown to be an unlawful and
dangerous act was the stabbing of the child’s mother. There can be
no doubt that all sober and reasonable people would regard that act
… as dangerous. It is plain that it was unlawful as it was done with



the intention of causing her injury. As the defendant intended to
commit that act, all the ingredients necessary for mens rea in regard
to the crime of manslaughter were established, irrespective of who
was the ultimate victim of it … The question, once all the other
elements are satisfied, is simply one of causation.”

Reference answered accordingly
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Following this decision, it seems clear that generally there is no
requirement that the act be aimed at the victim and the issue is
one of causation. Subsequent, and more recent, cases make no
reference to any such requirement. Nevertheless, some
commentators support the requirement that the act should be
aimed at the victim on the grounds that the approach in Dalby
“at least introduces a subjective element … An act can only be
‘directed at the victim’ if there is an intention so to direct it” and
because the “second qualification stated, that the act must be
likely to cause immediate injury also seems to be new,
significant and appropriate”.132

3. Gross negligence manslaughter
8–067

Most manslaughter cases involve the commission of an unlawful
act, usually an assault,133 and so constructive manslaughter is
easier to establish. Accordingly, gross negligence manslaughter
is usually utilised where the defendant is engaged in a prima
facie lawful activity, such as treating a patient or taking care of
an aged aunt, from which death results.134 Mere negligence does
not suffice for manslaughter: gross negligence must be
established. The classic statement on gross negligence is that of
Lord Hewitt CJ in Bateman that:

“in order to establish criminal liability the facts must be such that, in
the opinion of the jury, the negligence of the accused went beyond a
mere matter of compensation between the subjects and showed such
disregard for the life and safety of others as to amount to a crime
against the state and conduct deserving of punishment.”135



For a period, it was thought that this basis of manslaughter had
been subsumed into Lawrence recklessness manslaughter.136

However, in the following case, the House of Lords jettisoned
Lawrence in the context of manslaughter and reverted to the test
of gross negligence.

R. V ADOMAKO [1995] 1 A.C. 171
(HOUSE OF LORDS):
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The defendant was an anaesthetist in an eye operation which involved
paralysing the patient. During the operation a tube became
disconnected from the ventilator. The defendant became aware that
something was wrong four-and-a-half minutes after the disconnection
when an alarm sounded. However, the checks he carried out failed to
reveal the disconnection. The patient suffered a cardiac arrest and died.
The defendant was convicted of manslaughter and appealed.

LORD MACKAY OF CLASHFERN LC:

“For the prosecution it was alleged that the appellant was guilty of
gross negligence in failing to notice or respond appropriately to
obvious signs that a disconnection had occurred and that the patient
had ceased to breathe. In particular the prosecution alleged that the
appellant had failed to notice at various stages during the period after
disconnection and before the arrest either occurred or became
inevitable that the patient’s chest was not moving, the dials on the
mechanical ventilating machine were not operating, the
disconnection in the endotracheal tube, that the alarm on the
ventilator was not switched on and that the patient was becoming
progressively blue. Further the prosecution alleged that the appellant
had noticed but failed to understand the significance of the fact that
during this period the patient’s pulse had dropped and the patient’s
blood pressure had dropped.

Two expert witnesses gave evidence for the prosecution. Professor
Payne described the standard of care as ‘abysmal’ while Professor
Adams stated that in his view a competent anaesthetist should have
recognised the signs of disconnection within 15 seconds and that the
appellant’s conduct amounted to ‘a gross dereliction of care’.



On behalf of the appellant it was conceded at his trial that he had
been negligent. The issue was therefore whether his conduct was
criminal …

The jury convicted the appellant of manslaughter … The Court of
Appeal (Criminal Division) dismissed the appellant’s appeal against
conviction but certified that a point of law of general public
importance was involved in the decision to dismiss the appeal,
namely: ‘in cases of manslaughter by criminal negligence not
involving driving but involving a breach of duty is it a sufficient
direction to the jury to adopt the gross negligence test … [as in
Bateman] without reference to the test of recklessness as defined in
R. v Lawrence (Stephen)?’ …

[Counsel for the appellant] criticised the concept of gross negligence
which was the basis of the judgment of the Court of Appeal
submitting that its formulation involved circularity, the jury being
told in effect to convict of a crime if they thought a crime had been
committed and that accordingly using gross negligence as the
conceptual basis for the crime of involuntary manslaughter was
unsatisfactory …

I begin with Rex v Bateman, and the opinion of Lord Hewart CJ,
where he said:

‘In expounding the law to juries on the trial of indictiments for
manslaughter by negligence, judges have often referred to the
distinction between civil and criminal liability for death by
negligence. The law of criminal liability for negligence is
conveniently explained in that way. If A has caused the death of
B by alleged negligence, then, in order to establish civil
liability, the plaintiff must prove (in addition to pecuniary loss
caused by the death) that A owed a duty to B to take care, that
that duty was not discharged, and that the default caused the
death of B. To convict A of manslaughter, the prosecution must
prove the three things above mentioned and must satisfy the
jury, in addition, that A’s negligence amounted to a crime. In
the civil action, if it is proved that A fell short of the standard of
reasonable care required by law, it matters not how far he fell
short of that standard. The extent of his liability depends not on
the degree of negligence, but on the amount of damage done. In
criminal court, on the contrary, the amount and degree of



negligence are the determining question. There must be mens
rea.’
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Later he said:

‘In explaining to juries the test which they should apply to
determine whether the negligence, in the particular case,
amounted or did not amount to a crime, judges have used many
epithets, such as “culpable”, “criminal”, “gross”, “wicked”,
“clear”, “complete”. But, whatever epithet be used and whether
an epithet be used or not, in order to establish criminal liability
the facts must be such that, in the opinion of the jury, the
negligence of the accused went beyond a mere matter of
compensation between subjects and showed such disregard for
the life and safety of others as to amount to a crime against the
state and conduct deserving punishment.’ …

Next I turn to Andrews v Director of Public Prosecutions [1937]
A.C. 576 which was a case of manslaughter through the dangerous
driving of a motor car … Lord Atkin said:

‘… Simple lack of care such as will constitute civil liability is
not enough: for purposes of the criminal law there are degrees
of negligence: and a very high degree of negligence is required
to be proved before the felony is established. Probably of all the
epithets that can be applied “reckless” most nearly covers the
case. It is difficult to visualise a case of death caused by
reckless driving in the connotation of that term in ordinary
speech which would not justify a conviction for manslaughter:
but it is probably not all-embracing, for “reckless” suggests an
indifference to risk whereas the accused may have appreciated
the risk and intended to avoid it and yet shown such a high
degree of negligence in the means adopted to avoid the risk as
would justify a conviction. If the principle of Bateman’s case is
observed it will appear that the law of manslaughter has not
changed by the introduction of motor vehicles on the road.
Death caused by their negligent driving, though unhappily
much more frequent, is to be treated in law as death caused by
any other form of negligence: and juries should be directed
accordingly.’



In my opinion the law as stated in these two authorities is
satisfactory as providing a proper basis for describing the crime of
involuntary manslaughter. Since the decision in Andrews was a
decision of your Lordships’ House, it remains the most authoritative
statement of the present law which I have been able to find … On
this basis in my opinion the ordinary principles of the law of
negligence apply to ascertain whether or not the defendant has been
in breach of a duty of care towards the victim who has died. If such
breach of duty is established the next question is whether that breach
of duty caused the death of the victim. If so, the jury must go on to
consider whether that breach of duty should be characterised as
gross negligence and therefore as a crime. This will depend on the
seriousness of the breach of duty committed by the defendant in all
the circumstances in which the defendant was placed when it
occurred. The jury will have to consider whether the extent to which
the defendant’s conduct departed from the proper standard of care
incumbent upon him, involving as it must have done a risk of death
to the patient, was such that it should be judged criminal.
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It is true that to a certain extent this involves an element of circularity,
but in this branch of the law I do not believe that is fatal to its being
correct as a test of how far conduct must depart from accepted
standards to be characterised as criminal. This is necessarily a question
of degree and an attempt to specify that degree more closely is I think
likely to achieve only a spurious precision. The essence of the matter
which is supremely a jury question is whether having regard to the risk
of death involved, the conduct of the defendant was so bad in all the
circumstances as to amount in their judgment to a criminal act or
omission …

I consider it perfectly appropriate that the word ‘reckless’ should be
used in cases of involuntary manslaughter, but as Lord Atkin put it ‘in
the ordinary connotation of that word’. Examples in which this was
done, to my mind, with complete accuracy are R. v Stone [and
Dobinson] [1977] Q.B. 354 and R. v West London Coroner Ex p. Gray
[1988] Q.B. 467.

In my opinion it is quite unnecessary in the context of gross negligence
to give the detailed directions with regard to the meaning of the word



‘reckless’ associated with R. v Lawrence …

For these reasons I am of the opinion that this appeal should be
dismissed and that the certified question should be answered by saying:

‘In cases of manslaughter by criminal negligence involving a
breach of duty, it is a sufficient direction to the jury to adopt the
gross negligence test set out by the Court of Appeal in the
present case following Rex v Bateman and Andrews v Director
of Public Prosecutions and that it is not necessary to refer to the
definition of recklessness in R. v Lawrence, although it is
perfectly open to the trial judge to use the word “reckless” in its
ordinary meaning as part of his exposition of the law if he
deems it appropriate in the circumstances of the particular
case.’”

Appeal dismissed
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Following this, there are three conditions to be satisfied for this
type of manslaughter:

1. the defendant must owe a duty of care to the victim;

2. the defendant must breach that duty; and

3. the breach must amount to gross negligence.

(i) Duty of Care
8–072

The first requirement that there be a “duty of care” has the
potential to cause confusion. It is simply not helpful to import
civil concepts into this area of the criminal law without
discrimination. The following decision states that concepts such
as “duty of care” and “breach” do not bear the same meaning in
the criminal law as under the law of tort.

R. V WACKER [2003] 1 CR. APP. R. 22
(COURT OF APPEAL, CRIMINAL
DIVISION):
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The appellant attempted to smuggle illegal Chinese immigrants into the
country in a lorry. On arrival at Dover one of the containers was found
to contain the dead bodies of most of the immigrants. The appellant
was convicted of 58 offences of manslaughter and appealed.

KAY LJ:

“[Counsel for the appellant] submitted that the first question to be
decided was whether applying ‘the ordinary principles of the law of
negligence’, the appellant owed to those in the container a duty of
care. He submitted that one of the general principles of the law of
negligence, known by the Latin maxim of ex turpi causa non oritur
actio, was that the law of negligence did not recognise the
relationship between those involved in a criminal enterprise as
giving rise to a duty of care owed by one participant to another …

We venture to suggest that all right minded people would be
astonished if the propositions being advanced on behalf of the
appellant correctly represented the law of the land. The concept that
one person could be responsible for the death of another in
circumstances such as these without the criminal law being able to
hold him to account for that death even if he had shown not the
slightest regard for the welfare and life of the other is one that would
be unacceptable in civilised society …

[I]t is clear that the criminal law adopts a different approach to the
civil law in this regard [because] … the very same public policy that
causes the civil courts to refuse the claim points in a quite different
direction in considering a criminal offence. The criminal law has as
its function the protection of citizens and gives effect to the state’s
duty to try those who have deprived citizens of their rights of life,
limb or property. It may very well step in at the precise moment
when civil courts withdraw because of this very different function.
The withdrawal of a civil remedy has nothing to do with whether as
a matter of public policy the criminal law applies. The criminal law
should not be disapplied just because the civil law is disapplied. It
has its own public policy aim which may require a different
approach to the involvement of the law.

Further, the criminal law will not hesitate to act to prevent serious
injury or death even when the persons subjected to such injury or



death may have consented to or willingly accepted the risk of actual
injury or death. By way of illustration, the criminal law makes the
assisting another to commit suicide a criminal offence and denies a
defence of consent where significant injury is deliberately caused to
another in a sexual context (Brown [1994] 1 A.C. 212). The state in
such circumstances has an overriding duty to act to prevent such
consequences …

[W]e can see no justification for concluding that the criminal law
should decline to hold a person as criminally responsible for the
death of another simply because the two were engaged in some joint
unlawful activity at the time or, indeed, because there may have been
an element of acceptance of a degree of risk by the victim in order to
further the joint unlawful enterprise. Public policy, in our judgment,
manifestly points in totally the opposite direction.”

Appeal dismissed
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Although this case rejects the criminal law’s use of the civil law
defence of ex turpi causa, Herring and Palser argue that, in other
regards, whether a duty of care existed was decided on the same
basis as a tort case would have been.137 However, they recognise
that there are disadvantages in the criminal law determining
whether a duty of care exists on the same basis as the civil law.
They note that in the law of tort, if a victim is partly to blame for
the resulting harm, this can be recognised in one of three ways:
damages can be reduced due to contributory negligence; the
principle of volenti non fit injuria is applied; or the defendant is
given the defence of ex turpi causa. In the criminal law, on the
other hand, the victim’s role is irrelevant:

“Criminal proceedings are not about balancing the responsibility
between the defendant and the victim, but in determining whether the
activity engaged in by the defendant is sufficiently harmful and
blameworthy in the eyes of the state to justify a criminal
conviction.”138

Despite this recognition, however, they conclude that:

“Though there may be calls for the criminal law to develop its own



understanding of the duty of care, distinct from that in tort, we would
suggest that use is made of the development of the concept of a duty of
care in the law of tort as the normal meaning of ‘duty of care’ in gross
negligence manslaughter but recognising that there may be rare cases
where the judge can direct that the tortious duty will not be relied upon.
These will be in cases where the blameworthiness of the victim leads to
there being no duty of care in tort when it may still be appropriate to
impose a criminal liability (e.g. the ex turpi causa doctrine) and cases
involving omissions, where the court will need to find not only a duty
of care, but also a duty to act.”139
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There is something to be said for this suggestion. If the civil law
is not to be employed here, it is difficult to see what the
Adomako requirement of “duty of care” actually means. Possibly
the requirement has most significance for the law relating to
manslaughter by omission. Herring and Palser list circumstances
in which a duty of care arises in tort cases for omissions,
showing that generally there is overlap between the criminal law
and civil law.140 As in the criminal law, a duty of care arises in
tort where there is a voluntary assumption of responsibility; a
special relationship of vulnerability or control between parties;
and where the defendant creates a source of danger. An
additional source of duty of care in tort is where the defendant’s
position as occupier gives rise to a duty in respect of the safety
of lawful visitors. There is clearly no such duty to act under the
criminal law.141 This raises the question of whether there is a
difference between a duty to act (omissions) and a duty of care
(manslaughter). In Evans,142 these two terms were used
interchangeably but, as the example of the occupier
demonstrates, there can be cases where there is a duty of care in
civil law but no duty to act in criminal law. Further, the
application of these principles may differ in tort law. The Law
Commission argues that Adomako may have changed the law by
restricting the scope of duties to act in criminal cases by
equating it with that of tort where, generally, liability does not
flow if a defendant abandons an effort to care for someone
(unless, they cause harm through their own incompetence).143

For example, the defendants in Stone and Dobinson might not
have been liable in tort. It would, however, be extremely



surprising if Lord Mackay’s comments were interpreted as
(inadvertently) altering the relatively established body of
criminal law rules relating to omissions.

A separate question is that of who it is that decides in a
particular case whether a duty of care arose. In Willoughby, the
Court of Appeal has stressed that “whether a duty of care exists
is a matter for the jury once the judge has decided that there is
evidence capable of establishing a duty”.144 However, the more
recent case of Evans145 has now clarified the law on this point.
As noted in Ch.2, this case confirmed that a duty of care arises in
omissions leading to death where the defendant has created a
dangerous situation. It also clearly stated that whether the
defendant owes a duty of care is a question of law. The jury
should be directed on what the law is, for example whether a
duty exists if they find certain facts to be established, and it is for
them to decide the facts.

(ii) Breach of duty
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Whether the defendant breached the duty of care owed to the
victim is a question of fact for the jury. The jury must also find
that the breach caused the death of the deceased, applying the
rules on causation discussed in Ch.2.

(iii) The breach must amount to gross
negligence

8–077

Whether civil law concepts are applied or not, it is clear that the
critical requirement for this type of manslaughter is that there
has been gross negligence. The argument that an actual
awareness of a risk of death is required for manslaughter in order
to bring the law in line with the subjective test applied in G146

was rejected in the case of Mark,147 in which the Court of Appeal
made it clear that the case of G had no bearing on the test for
manslaughter. The test is simply one of determining how far the
standard of behaviour of the defendant departs from accepted
standards and this is “supremely a jury question”.148 The jury



must assess whether, having regard to the risk of death, the
conduct was so bad in all the circumstances as to be criminal.

This unanimous decision of the House of Lords in Adomako
(which applies irrespective of the method of killing149) has
received a mixed response.150 There are substantial problems
with the decision.

The main criticism is that the test to be employed by juries is
circular. They should find the defendant’s actions criminal
(manslaughter) if they think the conduct falls so far below proper
standards of care that it should be judged criminal. This arguably
amounts to leaving questions of law to the jury as it is for them
to decide whether the conduct amounts to a crime. Further, no
guidance is given as to how far below accepted standards of
behaviour the defendant’s conduct must fall other than that the
conduct must be “so bad” in all the circumstances as to warrant
criminalisation as manslaughter. This absence of any legally
defined criteria renders the law highly uncertain and increases
the chances of inconsistency of verdicts.

However, the Court of Appeal has endeavoured to rebuff such
criticisms.

R. V MISRA AND SRIVASTAVA [2005] 1
CR. APP. R. 21 (COURT OF APPEAL,
CRIMINAL DIVISION):
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Two Senior House Officers failed to diagnose and treat a case of toxic
shock syndrome in a patient following an operation on his knee. The
patient died. On appeal against conviction for manslaughter the
appellants argued that the circular test of gross negligence in Adomako
breached arts 6 (right to a fair trial) and 7 (no punishment without law)
of the ECHR because it leads to lack of certainty.151

JUDGE LJ:

“[62] On proper analysis [of the test in Adomako] … the jury is not
deciding whether the particular defendant ought to be convicted on
some unprincipled basis. The question for the jury is not whether the



defendant’s negligence was gross, and whether additionally, it was a
crime, but whether his behaviour was grossly negligent and
consequently criminal. This is not a question of law, but one of fact,
for decision in the individual case.

[63] On examination, this represents one example, amongst many, of
problems which juries are expected to address on a daily basis …

[64] In our judgment the law is clear. The ingredients of the offence
have been clearly defined, and the principles decided in the House of
Lords in Adomako. They involve no uncertainty.”

Appeal dismissed
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In Misra, the Court of Appeal also attempted to clear up the
second problem with the test in Adomako. Following the House
of Lords’ decision in that case, it was perhaps unclear what type
of risk was required to be considered. While Lord Mackay
referred to the “risk of death”, his approval of other authorities
such as Bateman (“disregard for life and safety”), Stone
(“disregard of danger to the health and welfare of the infirm
person”) and R. v West London Coroner Ex p. Gray (“obvious
and serious risk to the health and welfare”) suggested that a risk
of something less than death would suffice. However, Lord
Mackay twice emphasised that the risk must be one of death and
this view was confirmed by the Court of Appeal in Misra.152 In
this respect, the decision in Adomako is to be welcomed. Under
Lawrence and its progeny153 all that was required was that the
defendant create an obvious and serious risk of injury. For a
crime as serious as manslaughter, this was casting the net of
liability too wide.154

Finally, the decision in Adomoko is problematic in that Lord
Mackay endorses the use of the phrase “recklessness” in
involuntary manslaughter cases, if appropriate in the
circumstances of the particular case, as long as it is given its
“ordinary meaning”. This is meant to exclude Caldwell and
Lawrence recklessness but little further guidance is given. Its use
in the decision of Stone and Dobinson,155 for example, is
described as completely accurate. Subsequent cases have
suggested that whilst evidence of a defendant’s state of mind is



not required for gross negligence manslaughter, if such evidence
exists it mightimean that the jury is more likely to find that there
has been gross negligence.156 In Misra, the Court of Appeal
attempted some clarification of the issue by stating that “a
defendant may properly be convicted of gross negligence
manslaughter in the absence of evidence as to his state of mind.
However, when it is available, such evidence is not irrelevant to
the issue of gross negligence”.157 It becomes relevant as one of
the circumstances to which the jury must have regard when
deciding whether the negligence was gross. Judge LJ then went
on to confirm that gross negligence is a form of mens rea,
despite it not requiring any inquiry into the defendant’s state of
mind.158
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Despite these attempts in Misra to clarify the law, it is clear that
the risk of inconsistentiverdicts has increased and that this area
of law is in need of reform.159 The danger is not only that juries
are left to decide for themselves with little guidance on whether
or not an individual is liable, but also that there will be variations
in prosecuting practices. Quick has found that there is a greater
propensity to prosecute cases of medical negligence (where
death has resulted) in the northwest of England, which he
partially attributes to “increased prosecutorial discretion in
certain regions which have ‘got home’ on Adomako”.160 He
argues that prosecutions of such cases are an exercise in “buck-
passing”, with the buck stopping with experts drafted in by the
CPS.161 Whether an individual medical practitioner is convicted
of manslaughter will depend on the views of such experts, who
“effectively decide on the vague legal question of whether the
conduct is grossly negligent”.162 Surely the decision as to guilt is
one that ought to be capable of being made in an informed way
by juries, guided by clear legal principles, rather than depending
on a postcode lottery or the assessment of a few “expert”
witnesses. Quick advocates doing away with gross negligence
manslaughter and relying instead on reckless manslaughter in all
cases, including cases of medical error leading to death.163

Griffiths and Sanders have found that the CPS only decides to
bring a prosecution in 5% of cases of medical manslaughter
referred to it by the police.164 In 95% of cases, then, a



prosecution is not brought. In 27% of cases this is because no
breach of duty of care was found in relation to the individuals
prosecuted. In 44% of cases the CPS concluded that they could
not prove causation.165 In 17% of cases the CPS were of the
opinion that the negligence displayed failed to reach the “gross”
threshold, although on Griffiths and Sanders’ assessment there
was clear evidence of gross negligence in around half of the
cases.166 They conclude that adopting Quick’s suggestion of a
test of recklessness rather than gross negligence would have
little or no impact on decisions made in the cases to which they
had access.167

4. Sentencing involuntary manslaughter
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As noted above, involuntary manslaughter of any species carries
a maximum life sentence, leaving the sentencing judge with a
wide ranging discretion to do justice in a particular case,
unfettered by any sentencing guidelines set down by the
Sentencing Council. Because of the gap between the
blameworthiness of the defendant and the outcome of his act,
discussed in the next section, cases of constructive manslaughter
lead to difficult sentencing decisions for judges. Lord Judge
considered the issue in Attorney-General’s Reference (Nos 60,
62 and 63 of 2009) (Appleby),168 involving a number of cases
relating to sentences for homicides resulting from street fights
where fists and feet were the weapons used, and concluded that
the result of death is important in such cases. He was of the
opinion that the earlier sentencing case of Coleman,169 where the
death resulting from an assault was described as “accidental”,
should no longer be referred to because the public impact of
violence on the streets was more of a concern since that case was
decided, and was a significant aggravating feature. Coleman had
focused on the actions of the defendant and his intentions at the
time of the crime rather than its consequences. Lord Judge
concluded that that approach to sentencing was no longer
appropriate and that, following the Criminal Justice Act 2003
s.143(1),170 specific attention should be paid to the consequences
of the crime. The description “one-punch manslaughter” should
be confined to cases where death resulted from a single blow



with a bare hand or fist such as the case of Furby,171 where the
starting point for sentence following a guilty plea was 12
months’ imprisonment. Since Appleby there seems to have been
a fairly consistent approach to such manslaughters, with
sentences being passed in the order of six to eight years’
imprisonment.172

Following Appleby, the question became whether the approach
taken in that case to sentencing unlawful act manslaughters, with
a focus on the harm caused, should apply equally to other forms
of involuntary manslaughter. In Holtom,173 the Court of Appeal
considered Appleby in determining the appropriate sentence for a
case of gross negligence manslaughter arising out of a workplace
incident, where a 15-year-old assisting a builder had been
working unsupervised and was crushed by a wall. A sentence of
three years’ imprisonment was upheld (the defendant pleaded
guilty). Following this, Appleby was interpreted in Barrass174 as
creating:

“a step change in the tariff of sentencing in cases of unlawful act
manslaughter and gross negligence manslaughter, each of which
ultimately rested on its own facts and by reference to a proper
consideration of the fatal consequences of the offence.”
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The defendant’s sentence of two years and eight months’
imprisonment, following a guilty plea to manslaughter after he
left his vulnerable sister for two-and-a-half weeks on her
bedroom floor following a fall, was upheld. In Garg,175 the Court
of Appeal took Holtom and Barrass as demonstrating that
sentencing principles enunciated in Appleby applied equally to
gross negligence manslaughter, and went on to apply them in a
case of manslaughter arising out of gross medical negligence,
upholding a sentence of two years’ imprisonment following a
guilty plea. Quirk has questioned the wisdom of this approach to
sentencing medical manslaughter:

“[i]f the men and women in white coats are going to be put away,
given the costs to them, the criminal justice system and the National
Health Service against the questionable benefits of imprisonment,



there needs to be calibrated guidelines and a coherent rationale, not a
one-size fits all increase in sentences for all manslaughter cases.”176

The result of this line of cases is, though, that sentences for all
types of involuntary manslaughter have increased. It is about
time that the Sentencing Council addressed the issue by
providing a definitive guideline for involuntary manslaughter.
One imagines, however, that the idea of the task might appear
insurmountable, given the wide ranging culpability which
involuntary manslaughter covers. The question then arises as to
whether the substantive law ought to be reformed to assist the
task of importing consistency at the sentencing stage?

5. Rationale and reform
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In cases where a charge of manslaughter is brought, the law here
raises, yet again, the fundamental question of what importance
should be attached to the actual harm done. If a defendant has
acted with gross negligence, or has committed an unlawful act,
why should he not simply be punished for that gross negligence
or for that unlawful act? Why should he be punished for the
more serious crime of manslaughter merely because his actions
cause death—if that death was not within his range of
contemplation? Take Larkin for example. He committed an
unlawful act, an assault. Why was he not simply punished for
that unlawful act? Why should he be guilty of the much more
serious offence of manslaughter merely because his drunk
mistress happened to fall against his razor? Was not his
blameworthiness the same, whether she fell against the razor or
whether she fell to the ground, missing his razor and not injuring
herself?

CRIMINAL LAW REVISION
COMMITTEE, 14TH REPORT,
OFFENCES AGAINST THE PERSON,
1980, CMND.7844, PARAS 120–121,
124:



8–084

“120 … Suppose that A strikes B and gives him a bleeding nose; B,
unknown to A, is a haemophiliac and bleeds to death. Or, A strikes B
who falls and unluckily hits his head against a sharp projection and
dies. Or A chases B with the object of chastising him; B runs away,
trips and falls into a river in which he drowns. In each of these cases,
although A is at fault and is guilty of an assault or of causing injury, his
fault does not extend to the causing of death or to the causing of
serious injury which he did not foresee and in some cases could not
reasonably have foreseen. In our opinion, they should not be treated as
manslaughter because the offender’s fault falls too far short of the
unlucky result. So serious an offence as manslaughter should not be a
lottery … [T]here seems to be no reason for calling it manslaughter.
Indeed, the name is positively objectionable for several reasons, among
which are the fact that it gives a false idea of the gravity of the
defendant’s moral offence and that there is always the possibility that it
may receive a punishment going beyond that appropriate to the assault.

121 The second instance is causing death by an act of gross negligence.
Evidence of this will often be sufficient to enable the jury to draw an
inference of recklessness as to the causing of death or serious injury, in
which case the act will amount to manslaughter under our
recommendation … But sometimes the jury may not be able to find
more than that the defendant was extremely foolish; and although the
foolishness may amount to gross negligence we do not think that it
should be sufficient for manslaughter in the absence of advertence to
the risk of death or serious injury. It seems that in fact prosecutions
falling exclusively under this heading of manslaughter are very rare.”177
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There is, however, another view that weight should be attached
to the resulting harm in assessing the extent of criminal liability.
The fact that death has been caused is, under this view, crucial in
justifying increased liability and punishment.

C. M. V. CLARKSON AND H. M.
KEATING, “CODIFICATION:
OFFENCES AGAINST THE PERSON



UNDER THE DRAFT CRIMINAL CODE”
(1986) 50 JO. C.L. 405, 422–423:
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“Criminal liability cannot and should not be based exclusively on
mental elements. The significance of the harm caused, in this case,
death, is critical in the construction of criminal liability. We do not
judge people solely on the basis of the quality of their actions and their
exertions, but also by the results of those actions. The fact that a
person’s negligent or unlawful actions have resulted in the death of a
human being totally alters our moral judgment; it arouses resentiment
in society (quite apart from the bitterness and pain caused to the
relatives and friends of the deceased). Imagine a workman high on a
building who negligently tosses a brick to the street below where it
strikes and kills a passer-by. The response of the CLRC … is that this
death is ‘pure chance.’ It is simply ‘bad luck.’ The workman’s actions
must be judged totally on the basis of his subjective mens rea.

It is strongly submitted that this view is unacceptable. Those observing
the above incidents would respond with horror. The workman has
killed the passer-by. His actions were not just dangerous, that is, likely
to cause danger. The danger has materialised and someone lies dead.
This resultant harm makes its mark and leaves a lasting impression. If
the workman tried to run away, we would chase him and attempt his
detention.”

GEORGE P. FLETCHER, RETHINKING
CRIMINAL LAW (1978), P.482:
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A totally different approach begins with the observation that persons
who inadvertently cause harm feel greater remorse than those who
have ‘close calls.’ If a reckless driver goes into a skid and collides with
another car, he is likely to feel different from another driver, equally
reckless, whose car merely slides into an embankment. If an assassin
aims, shoots and hits her intended victim, she is likely to feel different
about her act than she would if the bullet has gone astray. Feelings of
guilt, and remorse are appropriate when harm is done, but if all is the



same after as before the act, there would be nothing to be remorseful
about, and the actor’s feelings of guilt would make us wonder why he
wanted to suffer inappropriate anguish. Feelings of remorse and guilt
are closely connected with causing harm, for these feelings are part of a
broader pattern of human interaction. The notions of causing harm,
injuring others, feeling guilt and making amends are all part of the
patterns by which human relationships are disturbed and then restored.
The notion of guilt cannot be lifted out of context and fitted to cases
where there is merely a risk of harm, but no concrete impact on the
lives of others.”

C. M. V. CLARKSON, “CONTEXT AND
CULPABILITY IN INVOLUNTARY
MANSLAUGHTER: PRINCIPLE OR
INSTINCT” IN A. ASHWORTH AND B.
MITCHELL, RETHINKING ENGLISH
HOMICIDE LAW (2000), PP.154–155,
158–160:
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“Grossly careless killings

… The Law Commission has long been committed to subjectivism in
the criminal law on the basis that criminal liability and punishment
should be linked to moral guilt which involves blaming only those who
have chosen to cause harm in the sense of intending or knowing that
harm could occur. However, while such cognition clearly does involve
moral guilt, it is not obvious that moral guilt must be linked to
cognition. We can blame people for making choices even when the
possibility of harm is not in the forefront of their minds. As Duff has
argued: a failure to consider obvious risks to others demonstrates an
attitude of indifference. Assuming the person is capable of foresight,
failing to recognise obvious risks when choosing to act demonstrates
that s/he regards them as unimportant or ‘couldn’t care less’. Students
almost never forget a final exam; some students forget tutorials. Exams
are of critical importance and care is taken not to oversleep etc.;
attendance at tutorials, to some students, is not important and careful



precautions (setting the alarm clock etc.) are not taken.

Such uncaring indifference could be condemned even more strongly
than the choices of the classically subjective risk-taker who recognises
a small chance of a risk occurring, hopes it will not materialise, but
nevertheless goes ahead and acts. This indifference is a state of mind,
albeit an affective one rather than a cognitive one.

In many situations Duff’s account is ‘easy’. For example, the boorish
man who assumes that all women would consent to intercourse with
him clearly demonstrates indifference when having intercourse without
consent. But some cases are ‘harder’. Horder, (‘Gross Negligence and
Criminal Culpability’ (1997) 47 University of Toronto Law Journal
495) has argued that there are two forms of gross negligence:
indifference and a great departure from expected standards. However,
assuming a capacity to choose otherwise had all the relevant facts been
brought to the actor’s attention, the latter is better regarded as evidence
of the former. For example, doctors because of their training and rules
of conduct regarding their profession are expected to act in the best
interests of their patients and achieve a basic level of competence. If,
through inattentiveness or tiredness, they make a slight error (not a
great departure from expected standards) we would probably not
conclude that their actions demonstrated uncaring indifference
sufficient for criminal liability. But where there is a gross or substantial
departure from expected standards (bearing in mind that what is
expected could vary depending on working conditions) indifference
(given the doctor’s situation) can more easily be inferred. The fact that
s/he is overworked by a stretched NHS will not serve to exculpate.
Unless so tired as to be an effective automation the doctor chose to act
knowing of the fatigue. While the primary motivation in acting might
be concern for the care of the patient, ultimately other secondary
concerns (career prospects, willingness to obey superior’s orders etc.)
prevailed thereby demonstrating an attitude of indifference to the
patient’s interests. For instance, the conduct and attitude of the
anaesthetist in Adomako was described by an expert witness as ‘a gross
dereliction of care’. Such a choice can be condemned (although we
might also wish to blame others for putting the doctor in such a
situation) …
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Killings resulting from dangerous unlawful acts:



… It is my argument that in appropriate cases the requisite culpability
can be found in the circumstances/context in which the defendant acted
without any necessary correspondence to the death. The notion that
culpability can be established without the fault element corresponding
to the prohibited harm is hardly a novel one in English law. For
example, cases on intoxication clearly establish that the requisite
culpability lies in the excessive consumption of drink or drugs …

However, once one has severed the connection between fault and
result, the problem is one of identifying what sort of fault should
suffice for manslaughter. It is submitted that when death has been
caused departure from the paradigm is permissible as long as the
actions are within the same family of offence, namely violence. The
essential point about constructive manslaughter is that the defendant
has chosen to engage in criminal, dangerous activity: usually violence.
Such a person is deliberately engaging in a morally different course of
action compared to those who act lawfully and inadvertently cause
death. As Horder puts it:

‘The fact that I deliberately wrong V arguably changes my
normative position vis à vis the risk of adverse consequences of that
wrongdoing to V, whether or not foreseen or reasonably foreseeable
… if … my unlawful act is meant to wrong V … its deliberateness
changes my relationship with the risk of adverse consequences
stemming therefrom.’ (“A Critique of the Correspondence Principle
in Criminal Law” [1995] Crim. L.R. 759.)

This change in normative position is, of course, morally interesting.
But is it enough for the fault element for manslaughter? The answer is
yes—provided the change in normative position is one involving an
attack upon the victim. The moral quality of a deliberate attack upon a
person brings the assailant within the family of violence. A defendant
who attacks another and risks injury cannot complain when criminal
liability is imposed in relation to injuries—even death—resulting from
the attack. Horder distinguishes between ‘pure luck’ (where a
fortuitous result unconnected to one’s endeavours occurs) and ‘making
one’s own luck’ (where the consequence is directly connected to one’s
endeavours). Where a death results from an unlawful attack on a
victim, the defendant ‘by directing [his/her] efforts towards harming V’
is responsible for the bad luck that s/he has created.

Take, for example, the case of Williams ([1996] 2 Cr. App. R. (S) 72)



which is a classic example of the sort of constructive manslaughter
objected to by the Law Commission and many commentators. The
defendant gave a young woman two pushes and one slap. As a result
she fell back, caught her head on a wall-mounted heater, damaged her
neck and died. Sacks J, in substituting a sentence of two-and-a-half
years’ imprisonment, agreed with the trial sentencing judge that this
death was ‘in a sense, accidental’ but stressed that ‘we do bear well in
mind that this was an assault on a woman’ and that he ‘set about her …
with terrible consequences’. Such, admittedly rather generalised,
statements are an acceptance of the above proposition that when the
defendant, instead of merely quarrelling with the woman as he had
been, chose to attack her, he deliberately changed his normative stance
to become a violent actor who should bear responsibility for the
consequences of his violence. His actions were simply not of the same
moral order as those of a person who swears at a woman who in
distress turns away and hits her head on a wall-heater and dies.

This line of reasoning, however, suggests that it is only those who
attack their victims in the sense of assaulting them intending or
foreseeing some injury who alter their normative position relevantly to
bring themselves within the family of violence. From this it follows
that not every unlawful act should suffice for constructive
manslaughter as it does under the present law (as long as it is
dangerous). Accordingly, there should be no liability for manslaughter
in some of the well-known cases such as Newbury and the drug-
injection or drug-supply cases such as Cato. Such offenders have of
course engaged in actions of a certain moral quality and there might
indeed be risks of adverse consequences flowing from their
wrongdoing. They could possibly be liable for killing by gross
carelessness. But, by not attacking their victims, they have not chosen
to embark on a violent course of action. They have departed too far
from the family of violence: the connection between their fault and the
death is too tenuous.

From this it follows that some sort of constructive manslaughter should
be retained but only unlawful acts of personal violence involving at
least a common assault with intention or foresight of some injury
should suffice.”
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The significance of a defendant changing their “normative



position” towards his victim has come under question by
Ashworth in the following extract. The concept of a change in
normative position can be attributed not just to Horder, who is
cited in the above extract, but originally to Gardner.178 Ashworth
points out that it is assumed that a change in normative position
should make a defendant who engaged in a violent attack liable
for a more serious offence than he foresaw, but we are not told
why this is. One of the issues to be addressed is to know what
the relevant normative position is. Ashworth suggests that it
might be that “there is a duty not knowingly to wrong another by
injuring their protected interests, either by way of an attack
(which is essentially harmful) or by way of endangerment
(which is potentially harmful)”. However, it is not enough, on
Clarkson’s view, that the defendant has intentionally committed
any offence; to be liable for manslaughter he must have
committed an offence within the family of violence. Ashworth
warns, however, that there is a danger of relying on a principle
such as “family of offences” in that “it is open to manipulation
on other grounds: there can be nuclear and extended families”.

In the above extract, Clarkson uses the case of Williams as an
example of a defendant changing his normative position towards
his victim and having to face the consequences of a conviction
for manslaughter. Ashworth explores the application of the
principle of change of normative position in the context of this
case in more detail.

ANDREW ASHWORTH, “CHANGE OF
NORMATIVE POSITION:
DETERMINING THE CONTOURS OF
CULPABILITY IN CRIMINAL LAW”
(2008) 11 NEW CRIMINAL L. REV.
232–256, 250–252:
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“There is, in principle, a whole range of possible fault elements in such
a case. To take four, D could have been (i) walking past V when he
tripped over, pushing her against the heater; (ii) leaving the house after



burgling it when he encountered V and in his surprise tripped over,
pushing her against the heater; (iii) assaulting V by pushing and
slapping her once, as in Williams itself; or (iv) attacking her with
punches and kicking her in the abdomen, causing her to fall against the
heater. In which of these scenarios does D change his normative
position, or cross a moral threshold, sufficiently for liability for
manslaughter? Of course there is a labelling issue here, and we should
assume that the crime of manslaughter is understood to be a lower
grade of homicide than murder, requiring a lesser degree of fault. Case
(i) can be eliminated swiftly, on the ground that D did not intend to
assault V or indeed to commit any wrong against V. Perhaps, in order
to retain our focus, we can also deal swift ly with case (iv): kicking V
in the abdomen suggests an intention to cause at least moderate injury,
if not serious injury, and might therefore be regarded as a sufficient
fault element for a crime of manslaughter. But what about cases (ii)
and (iii)? Is it satisfactory to say that case (iii) ought to be sufficient for
manslaughter because D has intent onally assaulted V, thereby
changing his normative position in relation to harms that might result
to V (including death)? … [W]hen Gardner considered the distinction
between the offenses of common assault and assault occasioning bodily
harm, he argued that committing an assault was a sufficient change of
normative position to justify holding D liable for any actual bodily
harm that might result, and that the law puts people on notice about
that. Can that argument be extended to manslaughter, even if, to adopt
Gardner’s imagery, one asks the question by travelling ‘downhill’ from
D’s responsibility for causing V’s death?

In relat on to case (ii), can one say that D has sufficiently changed his
normative position by intent onally committing a crime against V
(burglary), so that it is fair to hold him criminally liable for any
resulting harms? One obvious difference between cases (ii) and (iii) is
that the crimes of burglary and assault form part of different families of
offences. That is a restrictive considerat on that points away from the
unlawful act approach, which allows the intent onal commission of any
crime to constitute a sufficient change of normative position or
crossing of a moral threshold, and we [can see] that Horder’s
formulation of the malice principle restricts it to conduct wrongfully
directed at a particular type of interest. So, if we return to case (iii), the
key question is how the moral connection between a death caused by D
and D’s intent onal assault on V is to be established. If D intended
nothing more than a common assault, and if the possibility of causing



death was statistically very low (as it must be if a simple assault is
intended), is itimerely a question of puting D on notice of the risk of a
manslaughter conviction if death should by mischance ensue? If notice
alone were sufficient, that would raise the question whether due notice
could convert case (ii) into a morally satisfactory foundation for a
manslaughter conviction.”
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Mitchell similarly challenges the use of Williams as providing an
effective defence of the change of normative position principle:

“But what is crucial about the distinction between swearing at the
woman and attacking her is not that they reflect different families of
wrongdoing: rather it is that one carries an intrinsic risk (albeit a very
remote risk) of causing serious, possibly fatal, harm, whereas the other
does not.”179

Clearly, there are at least two factions on either side of the
argument but, as will be seen, the Law Commission has sided
with Gardner, Horder and Clarkson in its proposals for changing
the law on manslaughter.180

The Law Commission, in a Consultation Paper in 1994,181 was
critical of the (then) law on gross negligence manslaughter and
was of the view that constructive manslaughter should be
completely abolished. However, in its Final Report in 1996,182

the Commission conceded that the arguments in favour of gross
negligence were formidable—where the harm risked was very
serious, namely, death or serious injury: “We may plead that we
trod on the snail inadvertently: but not on the baby—you ought
to look where you are putting your great feet”.183 Secondly, in
response to strong comments favouring retention, in some form,
of constructive manslaughter, the Law Commission included a
modified form of unlawful act manslaughter in its proposals. In
2000, the Home Office largely accepted these recommendations
and, in place of the present broad offence of manslaughter,
proposed the creation of new separate offences of reckless
killing and killing by gross carelessness in a Draft Involuntary
Homicide Bill.184 Following criticisms of the draft bill, the Law
Commission revisited the issue and its proposals are now



slightly different. Rather than creating two offences of reckless
killing and killing by gross carelessness to replace manslaughter
it has recommended that the label of manslaughter should
remain and that the offence could be committed in one of two
ways.

LAW COMMISSION, NO.304, MURDER,
MANSLAUGHTER AND INFANTICIDE
(2006), PARA.2.163:

8–093

“We recommend that manslaughter should encompass:

(1) killing another person through gross negligence (‘gross
negligence manslaughter’); or

(2) killing another person

(a) through the commission of a criminal act intended
by the defendant to cause injury, or

(b) through the commission of a criminal act that the
defendant was aware involved a serious risk of
causing some injury (‘criminal act
manslaughter’).”
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These recommendations arguably constitute an improvement on
the previous proposals and allow the two forms of killing (gross
negligence manslaughter and criminal act manslaughter) to
remain separate to some degree. It is right that this should be the
case, since killers within the first category are normally engaged
in lawful activities, often simply performing their job. Causing
injury is not part of their reason for acting. The moral culpability
of those who choose to engage in a violent attack, and thus fall
within the second category, is aggravated by their crossing a
moral threshold and engaging in violence. Fair labelling suggests
that this difference in the context and culpability associated with
the killing should be marked by a separate offence. That both
forms of killing would carry the same offence label



(manslaughter) may be a residual objection to the proposals.185

B. VOLUNTARY MANSLAUGHTER
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A defendant who possesses malice aforethought may, when
charged with murder, be convicted of the lesser crime of
manslaughter if she satisfies one of three mitigating criteria. At
common law, there was only one such mitigating criterion:
killing under provocation. Two further partial defences were
added by statute: diminished responsibility186 and killing in
pursuance of a suicide pact.187 The main reason for the existence
of these partial defences is the mandatory life sentence for
murder and the need to provide the judge with discretion in
sentencing in cases where the killer’s blameworthiness is
reduced due to some factor personal to her or the surrounding
circumstances of the killing. The term voluntary manslaughter is
nothing more than a convenient label for these forms of killing.
Most recently, the defence of “provocation” has been abolished
and replaced with a new statutory partial defence of “loss of
control”.188

1. Loss of control

(i) Introduction
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In Duffy,189 a young woman killed her husband after having been
savagely beaten by him; in Camplin,190 a 15-year-old boy who
had been buggered191 killed his assailant; in Bedder,192 a man,
who knew himself to be impotent, stabbed to death a prostitute
who had jeered at him and kicked him in the groin after he had
unsuccessfully tried to have intercourse with her. All claimed
that they had been provoked into losing their self-control and
killing their “victims”.

To what extent should we blame such persons for their actions
and hold them criminally responsible? If we can envisage
situations in which violence of this sort would be a natural
response to their suffering, how is our understanding of their



plight to be reflected in the law? By no punishment? By less
punishment?

The law has traditionally accepted claims of provocation
affecting liability in one area only. Provocation, now replaced by
loss of control, has allowed murder to be reduced to
manslaughter193 because it has been felt unjust to subject the
defendant to the full rigour of a conviction for murder; in other
words, the courts have wished to avoid the mandatory life
sentence. A conviction for manslaughter, on the other hand,
gives the courts the necessary flexibility to impose whatever
sentence is deemed appropriate. Loss of control, or its
predecessor provocation, is not a defence to any other crime as
no other serious offence in England carries a fixed penalty. For
other crimes, provocation can be taken into account as a
mitigating factor, lessening the severity of the sentence.

Under the common law of provocation, a defendant to a charge
of murder was provided with a partial defence if the killing
could be attributed to the defendant’s angry response to some act
of provocation from the deceased or from a third party. The test
for the jury in such cases was elaborated on in statute.

HOMICIDE ACT 1957 s.3:
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“Where on a charge of murder there is evidence on which the jury can
find that the person charged was provoked (whether by things done or
by things said or by both together) to lose his self-control, the question
whether the provocation was enough to make a reasonable man do as
he did shall be left to be determined by the jury; and in determining
that question the jury shall take into account everything both done and
said according to the effect which, in their opinion, it would have on a
reasonable man.”
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The defence was traditionally divided into two tests: (i) a
subjective test that the defendant must have lost their self-
control; and (ii) an objective test that the defendant must have
responded in a way that the reasonable man would have



responded. The law proved troublesome and controversial in
respect to both of these tests, and led to a great deal of instability
in the case law. Some called for complete abolition of the
defence, whilst others argued for reform. The Law Commission
sought to widen the ambit of the provocation defence by
allowing emotions other than anger, namely fear, to form the
basis of the defence, whilst at the same time attempting to
narrow the defence in other ways.194 The view it took was that so
long as the Government resists calls for the abolition of the
mandatory life sentence for murder, it is pointless to consider the
arguments for and against complete abolition of the partial
defence.195

(ii) Rationale of the law
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In reviewing the law of provocation and making
recommendations for its reform, the Law Commission naturally
attempted to identify the rationale of the law’s response, so that
it could identify the aims of the law, all the better to develop
improvements. However, the Law Commission described the
rationale underlying the defence as “elusive”.196 One possible
rationale of the law’s response historically is that in weighing the
competing interests of the eventual victim against those of the
defendant it decides that the victim, by participating in the chain
of events, is to some extent responsible for his own demise. The
victim, therefore, loses some of his claim to be protected by the
law. Viewed in this light one could regard provocation as a
partial justification for the defendant’s actions and an historical
analysis of the defence affords considerable support for this. The
common-law defence of provocation was of ancient origin but:

“it emerged in recognisably modern form in the late seventeenth and
early eighteenth centuries. It comes from a world of Restoration
gallantry in which gentlemen … acted in accordance with a code of
honour which required insult to be personally avenged by instant
angry retaliation … To show anger ‘in hot blood’ for a proper reason
by an appropriate response was not only permissible but the badge of a
man of honour. The human frailty to which the defence of provocation
made allowance was the possibility that the man of honour might



overreact and kill when a lesser retaliation would have been
appropriate. Provided that he did not grossly overreact in the extent or
manner of his retaliation, the offence would be manslaughter.”197

Thus, an important feature of the law at this time was that of
proportionality.198

However, while it may well be that for at least some of its
history the defence of provocation was a partial justification,199

the law, by the 19th century had already begun to shift in
emphasis. Rather than focusing upon the rightfulness of anger,
judges “preferred to look upon provocation as something which
temporarily deprived the accused of his reason”200 and were
concerned with whether there had been a loss of control.
However, this loss of control had to manifest itself in a particular
way: extreme anger. This trend continued and the law, especially
since the Homicide Act 1957 s.3, seems to have regarded the
defence as a “partial excuse”. The law ceased to be solely
concerned with the victim-offender relationship. Provocation
could be pleaded even if the victim was not the provoking
agent201 (in other words, was entirely innocent in the affair). The
victim need not have committed an “unlawful act”202; indeed, the
victim may have been far too young to appreciate the quality of
her actions at all.203 In short, the thrust of the inquiry shifted
from the victim (and her provocative acts) to the defendant (and
his loss of self-control)204 and the rationale of the defence
became “compassion for human infirmity”.205 As in cases of
diminished responsibility and duress, the law recognised that
people are not in perfect control of their emotions and actions,
particularly when subject to great pressure.

GEORGE P. FLETCHER, RETHINKING
CRIMINAL LAW (1978), PP.246–247:
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“The primary source of difficulty in the analysis of provocation derives
from the failure of the courts and commentators to face the underlying
normative issue whether the accused may be fairly expected to control
an impulse to kill under the circumstances. Obviously there are some



impulses such as anger and even mercy … that we do expect people to
control. If they fail to control these impulses and they kill another
intentionally, they are liable for unmitigated homicide or murder. The
basic moral question in the law of homicide is distinguishing between
those impulses to kill as to which we as a society demand self-control,
and those as to which we relax our inhibitions.”
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It may be that the underlying rationale of the new defence of loss
of control still contains elements of both excuse and justification.
The new law requires that the defendant lost control and this can
be categorised as an excusatory element. Further, it also insists
that she did so in circumstances in which a person with a normal
degree of tolerance and self-restraint might well have done the
same. This latter requirement mirrors the objective test
developed under the common law, in relation to which it has
been suggested that it retains an element of justification in the
defence.206 Further, it has been suggested that a loss of control
should be perceived as justified because it is not only natural, but
right to become angry in some circumstances. The new law,
however, also recognises that it is sometimes natural to react to a
threat of serious violence through the use of excessive, pre-
emptive violence, brought on by a state of fear.

(iii) The law

CORONERS AND JUSTICE ACT 2009
s.54: PARTIAL DEFENCE TO MURDER:
LOSS OF CONTROL:
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“(1) Where a person (‘D’) kills or is a party to the killing of another
(‘V’), D is not to be convicted of murder if—

(a) D’s acts and omissions in doing or being a party to the
killing resulted from D’s loss of self-control,

(b) the loss of self-control had a qualifying trigger, and

(c) a person of D’s sex and age, with a normal degree of



tolerance and self-restraint and in the circumstances of
D, might have reacted in the same or in a similar way to
D.

(2) For the purposes of subsection (1)(a), it does not matter
whether or not the loss of control was sudden.

(3) In subsection (1)(c) the reference to “the circumstances
of D” is a reference to all of D’s circumstances other
than those whose only relevance to D’s conduct is that
they bear on D’s general capacity for tolerance or self-
restraint.

(4) Subsection (1) does not apply if, in doing or being a
party to the killing, D acted in a considered desire for
revenge.

(5) On a charge of murder, if sufficient evidence is adduced
to raise an issue with respect to the defence under
subsection (1), the jury must assume that the defence is
satisfied unless the prosecution proves beyond
reasonable doubt that it is not.

(6) For the purposes of subsection (5), sufficient evidence is
adduced to raise an issue with respect to the defence if
evidence is adduced on which, in the opinion of the trial
judge, a jury, properly directed, could reasonably
conclude that the defence might apply.

(7) A person who, but for this section, would be liable to be
convicted of murder is liable instead to be convicted of
manslaughter.

(8) The fact that one party to a killing is by virtue of this
section not liable to be convicted of murder does not
affect the question whether the killing amounted to
murder in the case of any other party to it.”
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The common law defence of provocation was abolished by s.56
of the 2009 Act. Whilst the Law Commission’s
recommendations for change had retained the label for the
partial defence as “provocation”, this was dropped by the
Government on the basis that conversations with stakeholders



had revealed that the term carries “negative connotations”.207 As
under the common law, the burden of proof is on the prosecution
to prove that the defence is not satisfied (s.54(5)) once the judge
is satisfied that there is sufficient evidence that would enable a
jury to decide that the defence might apply (s.54(6)).208

In comparison to the Homicide Act 1957 s.3, the new provision
provides far more detail, and the elements of the defence are
further clarified in s.55, as discussed below. The defence can no
longer be separated into a neat “subjective” test and an
“objective” test. However, when looking at the section more
closely it can be seen that it is very much based on the common
law defence of provocation and retains many of its
characteristics, whilst at the same time attempting to ensure that
it is made available in cases of murder thatimerit reduction to
manslaughter.

(a) Loss of self-control
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This first requirement mirrors that under the common law
defence of provocation, which was meant to exclude from the
ambit of the defence planned or revenge killings. No matter how
severe the provocation, if the defendant was in control at the
time of the killing, there was no evidence upon which the
defence could be based.209 Although the new law now explicitly
excludes pure revenge killings through s.54(4), the loss of
control requirement is retained, since it is the law’s desire to
make concessions to “human frailty” which provides a great deal
of rationale for the defence. This is despite the Law Commission
having recommended that a reformed version of provocation
jettison the need for a loss of control.210 The question that
remains, however, is what is meant by “loss of self-control”? It
is clearly a subjective test: the issue is whether the defendant lost
his self-control, causing him to kill.

Under the common law, in the majority of cases where a sudden
killing followed on from a highly provocative incident, it was
more or less assumed that the defendant had lost control.
However, in some cases it was more problematic and the case-
law was disappointing in explaining what “loss of self-control”
meant. Cases referred to the defendant not being “master of his



own understanding”,211 although beyond using phrases such as
“snapping”, or “exploding into anger”, little further attention was
generally paid to this element.212 It does notimean that it is
necessary for the defendant to have “gone berserk”213: such an
extreme (and rare) condition might even be inconsistent with a
finding that the defendant acted with an intention to kill.214 In
Richens,215 it was stressed that there did not need to be a
complete loss of control so that the defendant did not know what
he was doing; what was required was that the defendant be so
angry as to be unable to restrain himself. It is unclear the extent
to which this will be relied upon to interpret the new statutory
defence, but three years after the new defence came into force,
Ashworth commented that:

“what amounts to the loss of self-control required by s.54(1)(a) of the
Coroners and Justice Act 2009 remains clouded … One can say that a
mere loss of temper is not enough, but that does not greatly advance
the explanation.”216
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In exploring the concept of loss of self-control Holton and Shute
have argued that this subjective limb of the test for provocation
(and consequently, one assumes, the test under the new law)
might do a far more important job than it has been credited with.
Their main point is that before judging whether the defendant
lost her self-control, it is important first to establish that she once
possessed it: “To borrow Muddy Water’s words, ‘you can’t lose
what you ain’t never had’; nor, we might add, can you lose what
you have already lost”.217 Of three main accounts of lack of
control that they identify from the philosophical and
psychological literatures, they prefer the following, adapted for
their purposes:

“Self-control consists of the ability to bring one’s actions into line
with one’s considered judgments about what it would be best to do,
where these judgments depart from one’s desires.”218

Or, put another way, what one loses is one’s control over which
of one’s mental elements drive one’s actions.219 The importance



of this point is that it assumes that we all have certain resolutions
by which we choose to live, and we try to stick to those in the
face of temptation to do otherwise (when we lose our tempers,
for example). Anger may undermine an individual’s ability to
retain self-control, leading him to lose that ability. Holton and
Shute argue that it is right in such cases that the defendant ought
always to benefit from a partial defence of provocation, but that
in cases where the defendant’s self-control was insufficiently
strong to restrain him, he should have no defence as he has not
“lost” his self-control.220 Thus, they argue that the defence of
provocation (or loss of control) ought to start with a test
establishing whether the defendant had self-control prior to the
provocation, before requiring that it was lost and that such a loss
led to the defendant killing the deceased. This is a novel
approach that has much to commend it, particularly in relation to
the significance it has for the objective test, to be considered
below.

A fundamental change in the law has been introduced by s.54(2)
which states that “it does not matter whether or not the loss of
control was sudden”. Under the common law, in the case of
Duffy,221 it was established that the loss of self-control suffered
by the defendant had to be of a “sudden and temporary” nature.
Thus, loss of self-control was equated with anger and not with
fear or despair or other strong emotions. The person who killed
through terror of what might happen to her was traditionally
excluded from the ambit of the provocation defence if this terror
did not express itself in anger.

This concept of anger requires further consideration. Horder has
suggested that loss of self-control is one of the forms that anger
may take.222 For example, a lecturer may be so enraged by a late-
comer to her lecture that her response is to take out a gun and
shoot the unfortunate student. Taking this sequence of events
apart, the late arrival of the student leads to a judgement being
made by the lecturer that wrong has been done to her. This
generates anger in the form of loss of control so that the lecturer
responds “impetuously”, without stopping to determine the
appropriate response to the provocative event. She is so carried
away that she does not pause to reflect that a verbal rebuke
might have suited the occasion rather better.223
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If, as Horder suggests, the modern law of provocation was based
upon such a conception of anger, one can see why the law
insisted that the loss of self-control be “sudden and temporary”.
However, there remained the question of what precisely the
phrase “sudden and temporary” meant? The courts often stated
that the more time “to cool down”, the less likely it was that the
defendant could be regarded as acting in anger, and the more
likely it was that it would be seen as “planned” or “revenge”.224

However, in re-examining the requirement that there be a sudden
and temporary loss of control in cases of cumulative
provocation, the courts relaxed the requirement somewhat. In
Ahluwalia,225 the Court of Appeal was faced with deciding what
the requirement was in the context of a defendant who had
endured ten years of violence and humiliation from her husband
and threw petrol in his bedroom and set it alight. He sustained
severe burns and died six days later and she was convicted of
murder. On appeal, it was argued that the direction that there be
a sudden and temporary loss of control was wrong, with counsel
for the appellant suggesting that women who have been
subjected frequently over a period to violent treatiment may
react to the final act or words by a “slow-burn” reaction rather
than by immediate loss of self-control. Without accepting this
argument in full, the Court of Appeal conceded that a delayed
reaction would not necessarily rule out that there was a “sudden
and temporary” loss of self-control.226

The appellant in Ahluwalia failed in her defence of provocation
but was afforded the partial defence of diminished responsibility,
based on depression caused by her being a battered woman.
Thus, whilst the stringency of the requirement of “sudden and
temporary” loss of self-control was lessened somewhat by the
courts, it still remained an obstacle to certain classes of
defendant successfully pleading provocation. The Government
saw the abandonment of the sudden and temporary requirement
under the Coroners and Justice Act as “a fresh approach which
builds on the common law” and “allows for situations where the
defendant’s reaction has been delayed or builds gradually.227

The omission of the “sudden and temporary” requirementimeans
that defendants suffering from domestic violence such as



Ahluwalia might now be more likely to plead “loss of control”
successfully. This is a matter to which we return below.

(b) Qualifying trigger
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Under the common law defence of provocation, the defendant
was required to have lost her self-control due to things said or
done. Although, as has been discussed, the defence developed
historically on the basis that the victim, having provoked the
defendant, lost some of his claim to be protected by the law, the
modern law of provocation did not require that the victim was to
blame for the defendant’s loss of control, nor that he was even
the cause of it. The extent to which the law rejected this rationale
of the defence can be seen in the case of Doughty228 where the
defendant killed his 17-day-old son in circumstances where the
defendant had had to look after both his wife (after a caesarean
operation) and the baby since their return from the hospital. The
baby was extremely restless and cried persistently, leading to the
defendant finally trying to stop the crying by placing a cushion
over the baby’s head and then kneeling on it. The trial judge
ruled that the perfectly natural episodes of crying or restlessness
by a young baby could not constitute evidence of provocation.
The defendant appealed against the conviction and the Court of
Appeal held that the judge was wrong not to have left the
defence of provocation to the jury on the basis that the defendant
had lost control because of things said or done. The issue for the
jury would then have been, in applying the objective test,
whether it was reasonable for the defendant to have done so.

The new law, however, attempts to avoid such controversies by
setting out in more detail what it is that must have caused the
defendant to lose her self-control.

CORONERS AND JUSTICE ACT 2009
s.55: MEANING OF “QUALIFYING
TRIGGER”:
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“(1) This section applies for the purposes of section 54.

(2) A loss of self-control had a qualifying trigger if
subsection (3), (4) or (5) applies.

(3) This subsection applies if D’s loss of self-control was
attributable to D’s fear of serious violence from V
against D or another identified person.

(4) This subsection applies if D’s loss of self-control was
attributable to a thing or things done or said (or both)
which—

(a) constituted circumstances of an extremely grave
character, and

(b) caused D to have a justifiable sense of being seriously
wronged.

(5) This subsection applies if D’s loss of self-control was attributable to
a combination of the matters mentioned in subsections (3) and (4).

(6) In determining whether a loss of self-control had a qualifying
trigger—

(a) D’s fear of serious violence is to be disregarded to the
extent that it was caused by a thing which D incited to
be done or said for the purpose of providing an excuse
to use violence;

(b) a sense of being seriously wronged by a thing done or
said is not justifiable if D incited the thing to be done or
said for the purpose of providing an excuse to use
violence;

(c) the fact that a thing done or said constituted sexual
infidelity is to be disregarded.

(7) In this section references to ‘D’ and ‘V’ are to be construed in
accordance with section 54.”

Essentially the loss of self-control must be attributable to one of
two specified “qualifying triggers”:

1. fear of serious violence, or

2. something done or said in the circumstances specified in



s.55(4)(a) and (b).

Section 55(6) provides for exclusions in particular cases, which
will be discussed below.

1. Fear of serious violence
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This is an entirely new basis of a partial defence to murder. It
allows for defendants who are likely to fail in a plea of self-
defence because they have reacted disproportionately to a threat
from the deceased to avoid a murder conviction and be convicted
of the lesser offence of manslaughter. The Law Commission, in
recommending this addition, was of the view that: “D should not
be prejudiced because he or she over-reacted in fear or panic,
instead of overreacting due to an angry loss of self-control”.229

The Government envisaged that the new defence of loss of
control as a response to fear of serious violence will cover two
scenarios: (i) where a victim of sustained abuse kills their abuser
in order to thwart an attack which is anticipated but not
immediately imminent; and (ii) where someone overreacts to
what they perceive as an imminent threat.230 This approach can
be supported. It is right that emotions other than anger should
allow for mitigation in homicide cases where warranted as a
concession to human frailty. Just because one can trace the law
back to much earlier notions of outraged honour does notimean
that anger should continue to be a privileged emotion. Put
simply, why should someone who kills out of (uncontrolled)
anger be regarded today as morally more excusable than
someone who kills through fear or despair of what has happened
or may happen to them? The House of Lords’ decision in Smith
appeared to recognise this with Lord Hoffmann stating:

“There are people (such as battered wives) who would reject any
suggestion that they were ‘different from ordinary human beings’ but
have undergone experiences which, without any fault or defect of
character on their part, have affected their powers of self-control. In
such cases the law now recognises that the emotions which may cause
loss of self-control are not confined to anger but may include fear and
despair.”231



Lord Hoffmann’s view is one that has been shared by many for
some time. Battered women have for a long time fallen between
a number of stools, unable to plead provocation due to the
requirement of a “sudden” loss of self-control and also unable to
plead self-defence because that defence requires that the
defendant respond to an imminent threat of violence.
Accordingly, all they were left with was the unpalatable option
of admitting an “abnormality of mind” and pleading diminished
responsibility. Not only does this hamper the law in doing justice
in a particular case, but it is also one of the sources of “the
sexual asymmetry in the matter of who kills whom and who
pleads passion/provocation”.232 The very case which established
the modern test for provocation, with its requirement for a
“sudden and temporary” loss of selfcontrol,233 was in fact a case
of a battered woman who killed her sleeping (or resting) husband
after a long history of domestic violence. She failed in her
defence of provocation, but was “more desperate and fearful
than angry”.234 Howe notes that “in the far more common wife-
killing case … the victim is always blamed, always judged for
her failings as a wife, her nagging and shagging”.235 The jury in
Duffy’s trial, on the other hand, were told by Judge Devlin that
they were not concerned with the blame attaching to the dead
man. Allowing for fear as well as anger to trigger the loss of
control defence might go some way to rebalancing the law
against such “sexual asymmetry”, although Edwards remains
unconvinced of this, arguing that “the law continues by lending
legitimacy to some conduct to sustain a gendered normative
universe”.236
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There is, then, a problem with this s.55(3) provision. The mere
fear of serious violence is not sufficient to trigger the new
defence. The fear of serious violence must cause a loss of self-
control. While it is plausible that some battered women, such as
Ahluwalia, might be continuously in such fear that they do lose
self-control, this is implausible in many cases of excessive self-
defence where the defendant overreacts.237 As seen in Ch.4 there
have been calls for the introduction of a partial defence of
excessive self-defence to cover defendants such as those in
Martin and Clegg.238 The new defence of loss of control will not



cover either of the defendants in those cases, both of whom,
calmly and rationally, used more force than was necessary. The
new defence is only available to those who are so fearful of
serious violence that they panic and lose self-control. Horder
argues that the loss of self-control requirement may in some
cases wrongly sideline the underlying normative argument that,
in some situations (when people are performing certain roles,
such as that of the defendant in Clegg), self-control should never
be lost.239

The fear must be one of “serious” violence. This is not defined.
Although responses to the Government’s consultation paper
provided suggestions for greater clarity of the distinction
between serious and non-serious violence, the Government did
not feel it was desirable to be more specific in the statute, since
this might depend on the circumstances of the victim and the
perpetrator, and concluded that it is a question for the jury to
decide based on the individual,facts of a case.240 This is the kind
of question that juries are often given the task of determining,
and it is right that the Act avoids the thorny issue of defining
further what exactly is required.

2. Circumstances of an extremely grave character
causing the defendant to have a justifiable sense of
being seriously wronged
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Homicide Act 1957 s.3 made reference to provocation “whether
by things done or by things said or by both together” and the
Law Commission’s recommendations retained this, to a certain
extent, by suggesting that a partial defence be available to
someone who reacted to “gross provocation (meaning words or
conduct or a combination of words and conduct) which
caused,the defendant to have a justifiable sense of being
seriously wronged”.241 Whilst doing away with the term “gross
provocation”, primarily because the term “provocation” was
being jettisoned in its entirety, the Government initially also
planned to retain the element of the defendant responding to “a
thing or things done or said (or both) which: (a) amounted to an
exceptional happening; and (b) caused D to have a justifiable
sense of being seriously wronged”.242 The addition of “an



exceptional happening” was intended to convey the idea that the
trigger leading to the loss of control might not be a single event,
but could amount to a series of words or conduct. Following
consultation, as a result of which the obvious difficulties in
employing such a woolly term were pointed out, the Government
replaced the term with “circumstances of an extremely grave
character”.
Accordingly, it must be established that the loss of control was
attributable to a thing/things done or said (or both) which:

(a) constituted circumstances of an extremely grave
character, and

(b) caused D to have a justifiable sense of being seriously
wronged.

(a) Circumstances of an extremely grave character
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This term is an improvement on the original proposals but is still
bound to generate interpretative problems. The Government has
perhaps been a little optimistic in stating that:

“this formulation should ensure that the defence is only available in a
very narrow set of circumstances in which a killing in response to
things said or done should rightly be classified as manslaughter rather
than murder.”243

After all, if this were right, there would be no need for the
statutory exclusions, discussed below. It is not clear how the jury
is to assess whether there are “circumstances of an extremely
grave—character”. Is this an objective test or is it a question of
whether the defendant regards the circumstances as being of an
extremely grave character? Lord Judge CJ in Dawes suggested
that the trigger is:

“much more limited than the equivalent provisions in the former
provocation defence. The result is that some of the more absurd trivia
which nevertheless required the judge to leave the provocation defence
to the jury will no longer fall within the ambit of the qualifying
triggers defined in the new defence.”244



(b) Caused a justifiable sense of being seriously
wronged
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These circumstances of an extremely grave character must cause
the defendant to have a justifiable sense of being seriously
wronged. This term was adopted from the Law Commission’s
proposals, and was believed by the Government to be so
obviously objective in nature that the statute need not confirm
this.245 Clearly, whether the defendant has a sense of being
seriously wronged is a subjective matter. Presumably the word
“justifiable” imports an objective quality to the test, implying
that if called upon to justify their sense of being seriously
wronged to a group of his peers, the defendant would be capable
of doing so. If it were otherwise, an extremely sensitive person
who was insulted and who regarded the insult as extremely grave
(even though reasonable people would not) might be able to rely
on the defence. This was the approach taken by Lord Judge CJ in
Dawes, where he stated that “the presence, or otherwise, of a
qualifying trigger is not defined or decided by the defendant”,
and emphasised the word justifiable.246 It is not for the defendant
to be able to say “the circumstances were extremely grave to me
and caused me to have what I believed to be a justifiable sense
that I had been seriously wronged”. In Hatter, a case heard
alongside Dawes, the Court of Appeal was of the opinion that
the fact of the break-up of a relationship, of itself, will not
normally constitute such circumstances.247 In Bowyer, in the
same case, the defendant was a burglar who attacked the
occupier on his return home. The Court of Appeal said it was
absurd to suggest that:

“the entirely understandable response of the deceased to finding a
burglar in his home provided the appellant with the remotest
beginnings of a basis for suggesting that he had any justifiable sense
of being wronged, let alone seriously wronged.”248

These are examples of what do not constitute the trigger, so what
would amount to circumstances of an extremely grave nature
giving a justifiable sense of being seriously wronged? In



recommending the test, the Law Commission gave the following
example as one which ought to fall within such a defence:

“An Asian woman returned home to find two white men attempting to
rape her 15-year-old daughter. She got a knife from the kitchen. The
men shouted racist abuse at her and started to run away. She chased
after them and stabbed one of them several times in the back, killing
him.”249

Such a scenario is one that would no doubt attract much
sympathy for the killer, and perhaps provides the prime example
of conduct warranting an escape from the label of murder and
mandatory life sentence. But beyond this, what might amount to
a “justifiable sense of being seriously wronged”? Perhaps an
examination of the previous writing of Horder (one of the Law
Commissioners) on the subject of battered women who kill can
help us understand the reasons why this particular terminology
was adopted.

JEREMY HORDER, PROVOCATION AND
RESPONSIBILITY (1992), P.190:
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“Ironically, until the hardening of attitudes towards loss of self-control
from the time of Duffy onwards, no real extension or relaxation of the
law would have been required to incorporate such ‘slow-burn’ cases
within the scope of the defence. The root of the trouble and
misunderstanding has been the recent failure to recognise that the law’s
conception of anger has never always been loss of self-control alone,
but has historically included outrage. Someone who acts in outrage acts
on a principle of retributive justice, and may not be responding to a
proximate triggering event in quite the way a tennis player responds to
an opponent’s shot with a ‘reflex’ volley. The person who boils up
when her long-term violent abuser is asleep in his chair may well be act
ng out of provoked outrage, despite the absence of immediate
provocation. Such a person’s anger would historically have fallen
within the scope of the defence. What is required is a restatement of
this legal position, through substitution of references to provoked angry
retaliation in place of references to provoked loss of self-control in the



Homicide Act 1957, section 3.”250
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Thus, the “justifiable sense of feeling seriously wronged” clause
can be seen as yet another in the package designed to provide
abused women with more scope for employing the partial
defence to murder in future. Herring has argued that domestic
abuse is typically a serious wrong to the woman and that such
serious wrong includes, in addition to physical abuse, four
elements: “the coercive effect of domestic abuse; the breach of
trust involved; the impact of children; and its contribution to
patriarchy”.251 However, it can be seen that the trigger of being
seriously wronged is equally designed to bring within its ambit
other cases where the defendant reacts in outrage to something
said or done, whilst excluding unmeritorious cases such as
parents killing their young babies to shut them up (as in
Doughty).

3. Qualifying trigger: exclusions
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Section 55(6) provides three exceptions to cases which would
otherwise amount to a qualifying trigger. The first and second of
these find their origins in the Law Commission’s
recommendations, which sought to provide a bar to the defence
where “the provocation was itself incited by the defendant for
the purpose of providing an excuse to use violence”. The Law
Commission was of the view that this provision was
unproblematic, on the basis that “self-induced” provocation was
not sufficient to found a provocation plea under common law.252

The Court of Appeal has had the opportunity to consider the
contours of this exclusion in the case of Dawes. Lord Judge CJ
noted that:

“as a matter of statutory construction, the mere fact that in some
general way the defendant was behaving badly and looking for and
provoking trouble does not of itself,lead to the disapplication of the
qualifying triggers based on s.55(3), (4) and (5) unless his actions
were intended to provide him with the excuse or opportunity to use



violence.”253

The last exclusion, that where the thing causing a loss of control
constituted sexual infidelity it is to be disregarded, did not
appear in the Law Commission’s recommendations but was
added by the Government, surviving a challenge to it by the
House of Lords during the parliamentary process.254 Although
historically sexual infidelity has been a typical example
providing a defendant with something “said or done” giving rise
to provocation, the Government was clear that times have
changed:

“It is quite unacceptable for a defendant who has killed an unfaithful
partner to seek to blame the victim for what occurred. We want to
make it absolutely clear that sexual infidelity on the part of the victim
can never justify reducing a murder charge to manslaughter. This
should be the case even if sexual infidelity is present in combination
with a range of other trivial and commonplace factors.”255

8–117

The exclusion has been controversial, however.256 In interviews
with policy stakeholders, barristers and judges, Fitz-Gibbon
reported that:

“rather than welcoming the exclusion of such cases from the new
partial defence, respondents across all samples interviewed were
overwhelmingly critical of this provision in the formulation of the new
defence. Legal counsel respondents described the exclusion as
‘incredibly convoluted’ (UKCounselE) and ‘barmy’ (UKCounselQ),
while one judicial respondent posed that it was ‘ill-advised’ and ‘bad
law’ (UKJudgeB). Similarly, policy respondents described the sexual
infidelity provision as ‘very problematic’ (UKPolicyA), ‘dire’
(UKPolicyB), and ‘really unnecessary’ (UKPolicyC). These criticisms
were often based upon respondents’ belief that the exclusion of a
particular situation was not conducive to good law-making and that it
would lead to significant questions surrounding the situations in which
the new partial defence would and would not apply.”257

Reed and Wake also predicted that the exclusion would create



interpretational difficulties, and would be “up for debate in terms
of disentanglement of ‘infidelity’ from other circumstances of
taunts regarding inadequacy and disaffection”.258 It was not long
until the Court of Appeal were given the opportunity to consider
these matters.

R. V CLINTON [2013] Q.B. 1:
8–118

The defendant killed his wife by beating her about the head with a
wooden baton, strangling her with a belt, and then t ghtening a piece of
rope around her neck with the aid of the baton. She had admitt ed to
him that she had been having an affair and the defendant claimed that,
just prior to the killing, his wife had taunted him about a range of matt
ers including her sexual infidelity to him, that he did not have the
courage to kill himself and that she did not care about their children.
The trial judge withdrew the defence of loss of self-control from the
jury for three reasons: the taunts as to fidelity were excluded as a
trigger because they fell into the category of things said or done which
“constituted sexual infidelity” within the meaning of the Coroners and
Just ce Act 2009 s.55(4); the other matt ers could not constitute
circumstances of an extremely grave character; and they could not have
caused the defendant to have a justifiable sense of being seriously
wronged. The defendant appealed against his conviction for murder.

LORD JUDGE CJ

“16 We immediately acknowledge that the exclusion of sexual
infidelity as a potential qualifying trigger is consistent with the
concept of the autonomy of each individual. Of course, whatever the
position may have been in times past, it is now clearly understood,
and in the present context the law underlines, that no one (male or
female) owns or possesses his or her spouse or partner. Nevertheless
daily experience in both criminal and family courts demonstrates
that the breakdown of relationships, whenever they occur, and for
whatever reason, is always fraught with tension and difficulty, with
the possibility of misunderstanding and the potential for apparently
irrational fury. Meanwhile experience over many generations has
shown that, however it may become apparent, when it does, sexual
infidelity has the potential to create a highly emotional situation or to



exacerbate a fraught situation, and to produce a completely
unpredictable, and sometimes violent response. This may have
nothing to do with any notional ‘rights’ that the one may believe that
he or she has over the other, and often stems from a sense of betrayal
and heartbreak, and crushed dreams.

17 [Counsel for the defendant] drew attention to and adopted much
of the illuminating and critical commentary by Professor Ormerod in
Smith & Hogan’s Criminal Law, 13th edn, pp.520–522. To begin
with, there is no definition of ‘sexual infidelity’. Who and what is
embraced in this concept? Is sexual infidelity to be construed
narrowly so as to refer only to conduct which is related directly and
exclusively to sexual activity? Only the words and acts constituting
sexual activity are to be disregarded: on one construction, therefore,
the effects are not. What acts relating to infidelity, but
distinguishable from it on the basis that they are not ‘sexual’, may be
taken into account? Is the provision directly concerned with sexual
infidelity, or with envy and jealousy and possessiveness, the sort of
obsession that leads to violence against the victim on the basis
expressed in the sadly familiar language, ‘if I cannot have him/her,
then no one else will/can’? The notion of infidelity appears to
involve a relationship between the two people to which one party
may be unfaithful. Is a one-night-stand sufficient for this purpose?

18 Take a case like Stingel v The Queen (1990) 171 C.L.R. 312, an
Australian case where a jealous stalker, who stabbed his quarry
when he found her, on his account, having sexual intercourse. He
does not face any difficulty with this element of the offence, just
because, so far as the stalker was concerned, there was no sexual
infidelity by his victim at all. Is the jealous spouse to be excluded
when the stalker is not? In Lewis v State of Trinidad and Tobago
[2011] UKPC 15 an 18-year-old Jehovah’s Witness killed his lover,
a 63-year-old co-religionist, because, on one view, he was ashamed
of the consequences if she carried out her threat to reveal their affair
to the community. She was not sexually unfaithful to him, but he
killed her because he feared that she would betray him, not sexually,
but by revealing their secret. [W]hy should the law exclude one kind
of betrayal by a lover but not another?

…
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20 [Counsel] could readily have identified a large number of
situations arising in the real world which, as a result of the statutory
provision, would be productive of surprising anomalies. We cannot
resolve them in advance. Whatever the anomalies to which it may
give rise, the statutory provision is unequivocal: loss of control
triggered by sexual infidelity cannot, on its own, qualify as a trigger
for the purposes of the second component of this defence. This is the
clear effect of the legislation.

…

26 We are required to make sense of this provision. It would be
illogical for a defendant to be able to rely on an untrue statement
about the victim’s sexual infidelity as a qualifying trigger in support
of the defence, but not on a truthful one. Equally, it would be quite
unrealistic to limit its ambit to words spoken to his or her lover by
the unfaithful spouse or partner during sexual activity. In our
judgment things ‘said’ include admissions of sexual infidelity (even
if untrue) as well as reports (by others) of sexual infidelity. Such
admissions or reports will rarely if ever be uttered without a context,
and almost certainly a painful one. In short, the words will almost
invariably be spoken as part of a highly charged discussion in which
many disturbing comments will be uttered, often on both sides.

…

34 We must now address the full extent of the prohibition against
‘sexual infidelity’ as a qualifying trigger for the purposes of the loss
of control defence. The question is whether or not sexual infidelity is
wholly excluded from consideration in the context of features of the
individual case which constitute a permissible qualifying trigger or
triggers within section 55(3)(4).

35 We have examined the legislative structure as a whole. The
legislation was designed to prohibit the misuse of sexual infidelity as
a potential trigger for loss of control in circumstances in which it
was thought to have been misused in the former defence of
provocation. Where there is no other potential trigger, the
prohibition must, notwithstanding the difficulties identified earlier in
the judgment, be applied.

36 The starting point is that it has been recognised for centuries that
sexual infidelity may produce a loss of control in men, and, more



recently, in women as well as men, who are confronted with sexual
infidelity. The exclusion created by section 55(6) cannot and does
not eradicate the fact that on occasions sexual infidelity and loss of
control are linked, often with the one followed immediately by the
other. Indeed on one view if it did not recognise the existence of this
link, the policy decision expressly to exclude sexual infidelity as a
qualifying trigger would be unnecessary.

37 In section 54(1)(c)(3) the legislation further acknowledges the
impact of sexual infidelity as a potential ingredient of the third
component of the defence, when all the defendant’s circumstances
fall for consideration, and when, although express provision is made
for the exclusion of some features of the defendant’s situation, the
fact that he/she has been sexually betrayed is not. In short, sexual
infidelity is not subject to a blanket exclusion when the loss of
control defence is under consideration. Evidence of these matters
may be deployed by the defendant and therefore the legislation
proceeds on the basis that sexual infidelity is a permissible feature of
the loss of control defence.

38 The ambit of section 55(3)(4)—the second component, the
qualifying triggers—is clearly defined. Any qualifying trigger is
subject to clear statutory criteria. Dealing with it broadly, to qualify
as a trigger for the defendant’s loss of control, the circumstances
must be extremely grave and the defendant must be subject to a
justifiable sense of having been seriously wronged. These are fact
specific questions requiring careful assessment, not least to ensure
that the loss of control defence does not have the effect of
minimising the seriousness of the infliction of fatal injury. Objective
evaluation is required and a judgment must be made about the
gravity of the circumstances and the extent to which the defendant
was seriously wronged, and whether he had a justifiable sense that
he had been seriously wronged.

39 Our approach has … been influenced by the simple reality that in
relation to the day to day working of the criminal justice system
events cannot be isolated from their context. We have provided a
number of examples in the judgment. Perhaps expressed most
simply, the man who admits, ‘I killed him accidentally’, is never to
be treated as if he had said ‘I killed him’. That would be absurd. It
may not be unduly burdensome to compartimentalise sexual
infidelity where it is the only element relied on in support of a



qualifying trigger, and, having compartimentalised it in this way, to
disregard it. Whether this is so or not, the legislation imposes that
exclusionary obligation on the court. However, to seek to
compartimentalise sexual infidelity and exclude it when it is integral
to the facts as a whole is not only much more difficult, but is
unrealistic and carries with it the potential for injustice. In the
examples we have given …, we do not see how any sensible
evaluation of the gravity of the circumstances or their impact on the
defendant could be made if the jury, having, in accordance with the
legislation, heard the evidence, were then to be directed to excise
from their evaluation of the qualifying trigger the matters said to
constitute sexual infidelity, and to put them into distinct
compartiments to be disregarded. In our judgment, where sexual
infidelity is integral to and forms an essential part of the context in
which to make a just evaluation whether a qualifying trigger
properly falls within the ambit of subsections 55(3) and 55(4), the
prohibition in section 55(6)(c) does not operate to exclude it.”

Appeal allowed
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The result of this case is that sexual infidelity may be taken into
account as part of the background of a case (i.e. when assessing
other triggers), but cannot itself constitute a trigger.259 The irony
of the case is, though, that having had his conviction for murder
quashed and won a retrial at which loss of control should,
according to the Court of Appeal, be put to the jury, the
defendant went on to plead guilty to murder and discarded his
opportunity to be found guilty of manslaughter instead.260

Why might that be? Could it be an appreciation that even if a
jury were to be directed to take into account sexual infidelity in
considering the defence of loss of control they were still likely to
have convicted of murder in any case (which does raise the
question of why launch an appeal in the first place)? If social
mores have changed to the extent that sexual infidelity is no
longer accepted as an excuse for loss of self-control, one
assumes that the jury would not accept that the defendant had
experienced a justifiable sense of feeling seriously wronged.
Further, and again assuming this change in social mores, it
would be unlikely that the “objective test”, discussed below,



would be satisfied in such cases.

There are those who do not accept that such a change in social
mores has occurred to the extent,that juries, when given the
option, will deny operation of the defence of loss of control:

“In [Clinton], the Court of Appeal has likely ensured that the sexual
infidelity provision within the loss of control partial defence will be
largely ineffective in minimizing the use of the defence by men who
kill a female intimate partner in the context of sexual infidelity. As
described by one media commentator, the decision ‘restores the
defence in so-called crime of passion cases’, and as such raises the
fear that in practice this new partial defence will do little to overcome
the problems associated with the now abolished—‘jealous man’s’—
provocation defence. Importantly, if the new partial defence is to
operate in essentially the same manner as the former provocation
defence, it is essential that ongoing monitoring and analysis be
undertaken to ensure that the law’s operation does not continue to
reproduce problematic narratives of victim blame and denigration in
the law’s response to male-perpetrated intimate homicide.”261
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Should the law be used to enforce a particular response to male-
perpetrated intimate homicide? It was suggested at the time that
the law was reformed that there might be other triggers which
ought to be similarly excluded. If the statute were to go so far as
to list one trigger that under no circumstances would provide a
partial defence to murder, why not add others,262 such as honour
killings? The response was that:

“The Government fully agrees that anyone involved in a so-called
‘honour killing’ should not be able to reduce a charge of murder to
manslaughter on the basis of the victim’s behaviour. The Government
believes that the high threshold for the words and conduct limb of the
partial defence will have the effect of excluding situations which
might be characterised as ‘honour killings’ because such cases will not
satisfy the requirements that the circumstances were of an extremely
grave character and caused a justifiable sense of being seriously
wronged. In addition we intend to introduce an exemption for cases
where there is a ‘considered desire for revenge’ which will also have a



role to play in ensuring that so-called honour killings do not benefit
from a partial defence.”263

It is unclear why the Government did not have the same faith in
its test’s ability to exclude unmeritorious cases of sexual
infidelity without the need to specify the exclusion of such cases
from the defence’s remit.

(c) The objective test
8–122

It is not sufficient to show that the defendant lost control. There
is also, by virtue of s.54(1)(c), the question of whether “a person
of D’s sex and age, with a normal degree of tolerance and self-
restraint and in the circumstances of D, might have reacted in the
same or in a similar way to D”. This test has been designed to
accord with the Privy Council’s most recent interpretation of the
“reasonable man” test under s the Homicide Act 1957 s.3.264

Whether this amounts to a partial justification is, as already
discussed, open to question. One issue is what is meant by
“reacted in the same or in a similar way”? Does this mean that, a
person with a normal degree of tolerance and self-restraint
would have reacted by doing exactly as the defendant did in
killing the deceased (with the same use of a weapon, degree of
force, etc), or does it simply mean that the provocation would
have been such to make such a person lose their self-control?
Under the common law, cases such as van Dongen265 appeared to
suggest that the former interpretation applied, whilst Ashworth
argues that the latter proposition is correct since the former is too
“particularistic”.266 It is a pity that neither the Law Commission
nor the Ministry of Justice saw fit to clarify this in considering
reform of the law.

STATE V HOYT, 128 N.W. 2D 645, 21
WIS. 2D 284 (1964) (SUPREME COURT
OF WISCONSIN):
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WILKIE J:

“The ‘reasonable man’ concept in the law generally has two
distinctimeanings. There is the statistical concept under which the
reasonable man does what most people do in fact under the
circumstances. Yet if this is the meaning of the test, it is clear that as
a matter of fact a great majority of people will never commit murder
no matter how violently provoked by another. A consistent
application of this test, viewing the reasonable man as the statistical
factual norm would, in effect read … [the defence] … out of
existence.

However, in other contexts there is the ethical concept under which
the reasonable man functions as the person the law expects everyone
to be, regardless of whether a majority, in fact, fall short of the
moral normal in actual conduct. To take this view of the reasonable
man for the purposes of the provocation test would propel courts and
juries into the strange task of deciding when a person, taken as the
ethical ideal, would commit murder. This may well result in reading
… [the partial defence] out of existence. The person we expect
people to be like would not solve his problems by murder. If we
conclude that an ethical ideal—that person whom all others aspire to
emulate—would be driven to kill under the circumstances of a given
case, logically the verdict should be not guilty, not morally
blameworthy to any degree …

The basic question is whether [the defendant] … is as culpable as a
person who kills solely for -self-aggrandizement or out of sheer
malevolence. To answer this question, we must place ourselves
emphatically in the actual situation in which the defendant was
placed, a situation which may be relatively unique. Therefore, an
inquiry into what most people would do in such circumstances
cannot be completely -determinative of the issue. The test cannot be
wholly objective or wholly subjective … The victim’s conduct must
be such that we conclude that the feeling and conduct of the
defendant can be understood sympathetically, albeit not condoned.
The trier-of-fact must be able to say: although I would have acted
differently, and I believe most people would have acted differently, I
can understand why this person gave way to the impulse to kill.”
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Prior to the Coroners and Justice Act 2009, the courts had
managed to evade the real question (a moral question) of
whether the defendant could be expected to control the impulse
to kill, by constructing the reasonable man test, which has been
used in provocation cases since the 19th century.267 Prior to the
Homicide Act 1957, judges were able to control the test in two
ways. First, they could withdraw the issue from the jury on the
basis that there was no evidence on which the jury could find
that a reasonable man would have been provoked, and secondly,
they were able to keep the test objective. In other words, the
courts excluded from the reasonable man any of the
characteristics of the defendant which might have had an impact
on why, and the extent to which, they were provoked.

Thus, in Bedder,268 the House of Lords held that the fact that the
defendant was impotent should be ignored in assessing whether
his killing of the prostitute who had taunted him (as well as
hitting and kicking him) was something a reasonable man might
have done. The courts were loath to include any unusual
physical characteristic for fear of “not knowing where to draw
the line”.269 However, it became clear following the enactiment
of s.3 that the approach taken in Bedder was too strict. One of
the major tasks for the Law Commission in recommending
reform of the law on provocation was, however, to bring to an
end the ambiguity and inconsistency in relation to the
interpretation of the reasonable man test. Following a long line
of judgments from the House of Lords and Privy Council
starting with DPP v Camplin,270 and including Morhall,271 Luc
Thiet Thuan,272 and Smith,273 the case of Attorney-General for
Jersey v Holley274 supplied the final instalment, providing an
interpretation of the reasonable man test from which the Law
Commission took inspiration in drafting the test adopted by the
Government in passing the new law. It is worth exploring the
controversies surrounding this issue in order to understand the
weakness that the reform is designed to strengthen.

The question with which the courts grappled was what, if any,
characteristics of the accused ought to be attributed to the
reasonable person in applying the objective test? Although
Holley was the most recent authority on the question prior to the
enactiment of the Coroners and Justice Act, Camplin remained



the source of the law’s interpretation of the test within the
Homicide Act s.3.

DPP V CAMPLIN [1978] A.C. 705
(HOUSE OF LORDS):
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[The facts appear from the judgment of Lord Diplock]

LORD DIPLOCK:

“The respondent, Camplin, who was 15 years of age, killed a
middle-aged Pakistani, Mohammed Lal Khan, by splitting his skull
with a chapati pan, a heavy kitchen utensil like a rimless frying pan.
At the time the two of them were alone together in Khan’s flat. At
Camplin’s trial for murder before Boreham J his only defence was
that of provocation so as to reduce the offence to manslaughter.
According to the story that he told in the witness box but which
differed materially from that which he had told to the police, Khan
had buggered him in spite of his resistance and had then laughed at
him. Whereupon Camplin had lost his self-control and attacked
Khan fatally with the chapati pan …

The point of law of general public importance involved in the case
has been certified as being:

‘Whether, on the prosecution for murder of a boy of 15, where
the issue of provocation arises, the jury should be directed to
consider the question, under s. 3 of the Homicide Act 1957
whether the provocation was enough to make a reasonable man
do as he did by reference to a “reasonable adult” or by
reference to a “reasonable boy of 15.” ’ …

[F]or the purposes of the law of provocation the ‘reasonable man’
has never been confined to the adult male. Itimeans an ordinary
person of either sex, not exceptionally excitable or pugnacious, but
possessed of such powers of self-control as everyone is entitled to
expect that his fellow citizens will exercise in society as it is today.
A crucial factor in the defence of provocation from earliest times has
been the relationship between the gravity of provocation and the way
in which the accused retaliated, both being judged by the social
standards of the day. When Hale was writing in the seventeenth



century, pulling a man’s nose was thought to justify retaliation with
a sword; when Mancini v DPP … was decided by this House, a blow
with a fist would not justify retaliation with a deadly weapon. But so
long as words unaccompanied by violence could not in common law
amount to provocation the relevant proportionality between
provocation and retaliation was primarily one of degrees of violence.
Words spoken to the accused before the violence started were not
normally to be included in the proportion sum. But now that the law
has been changed so as to permit of words being treated as
provocation, even though unaccompanied by any other acts, the
gravity of verbal provocation may well depend on the particular
characteristics or circumstances of the person to whom a taunt or
insult is addressed. To taunt a person because of his race, his
physical infirmities or some shameful incident in his past may well
be considered by the jury to be more offensive to the person
addressed, however equable his temperament, if the facts on which
the taunt is founded are true than it would be if they were not. It
would stultfy much of the mitigation of the previous harshness of the
common law in ruling out verbal provocation as capable of reducing
murder to manslaughter if the jury could not take into consideration
all those factors which in their opinion would affect the gravity of
taunts and insults when applied to the person to whom they are
addressed. So to this extent at any rate the unqualified proposition
accepted by this House in Bedder v DPP … that for the purposes of
the ‘reasonable man’ test any unusual physical characteristics of the
accused must be ignored requires revision as a result of the passing
of the Act of 1957 …

In my opinion a proper direction to a jury on the question left to their
exclusive determinat on by s. 3 of the Act of 1957 would be on the
following lines. The judge should state what the question is using the
very terms of the section. He should then explain to them that the
reasonable man referred to in the question is a person having the
power of self-control to be expected of an ordinary person of the sex
and age of the accused, but in other respects sharing such of the
accused’s characteristics as they think would affect the gravity of the
provocation to him; and that the question is notimerely whether such
a person would in like circumstances be provoked to lose his self-
control but also whether he would react to the provocation as the
accused did.”



Appeal dismissed
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What Lord Diplock made clear in Camplin was that, first, not all
characteristics of the defendant had to be taken into account by
the court and, secondly, in determining which characteristics to
include, a distinction needed to be drawn. Lord Diplock broadly
adopted Ashworth’s argument that:

“the proper distinction … is that individual peculiarities which bear on
the gravity of the provocation should be taken into account, whereas
individual peculiarities bearing on the accused’s level of self-control
should not.”275

Thus, the fact that a defendant is impotent may be highly
relevant if the defendant is claiming to have been taunted about
his impotence, but is irrelevant in determining the level of self-
control he should possess. However, Lord Diplock made an
exception to this in the model direction which has survived the
recent reform of the law. Two characteristics are deemed to be
relevant to the standard of self-control which may be expected of
a defendant: age and sex. Age is included because “to require old
heads on young shoulders is inconsistent with law’s compassion
of human infirmity”. The reason why this concession was also
extended to sex has never been made clear. In fact, the Law
Commission’s recommendation for the objective test contained
reference to the defendant’s age alone, and omitted any reference
to gender.276 “Sex” was added to the draft provision by the
Government without comment and, although responses to the
public consultation raised the question of whether it should be
omitted, on the grounds that it might reinforce sexism,277 the
Government was not persuaded by these.278 Whilst some
commentators have welcomed the retention of sex as a relevant
factor, as a way of addressing gender bias,279 others have argued
that the law would more effectively tackle gender stereotypes by
leaving sex as something that should be taken account of as part
of the wider circumstances of D.280

Beyond the need to include sex and age in applying the
reasonable man test, Lord Diplock’s speech was not free from



ambiguity. While endorsing a distinction between characteristics
which affect the gravity of the provocation and characteristics
which affect the power of self-control, Lord Diplock,
nevertheless, added that this was of “too great nicety” for the
jury whose task it is to determine whether the defendant was
provoked. Acceptance or rejection of the distinction lies at the
core of subsequent decisions of the House of Lords and Privy
Council. These cases alternated in their view taken of the
distinction Lord Diplock made between the two categories of
characteristics in provocation cases, which can be labelled as
characteristics of “provocativeness” (those relevant to the
gravity of the provocation) and “provocability” (those which
affect the level of self-control exercised by the defendant).281

In Smith, the House of Lords decided by a majority of 3/2 that
aspects of the defendant which affected her ability to exercise
control should be considered. The two dissenting judges were of
the view that those in the majority were removing the objective
element and in doing so were subverting the moral basis of the
defence, and thatimental abnormalities such as clinical
depression are catered for by the alternative partial defence of
diminished responsibility. Smith was, however, disapproved in
the case of Holley.

ATTORNEY-GENERAL FOR JERSEY V
HOLLEY [2005] 2 A.C. 580 (PRIVY
COUNCIL):
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The defendant, who was a chronic alcoholic, was charged with the
murder of his girlfriend whom he had killed in a quarrel while under
the influence of drink. At trial he raised the defence of provocation
under the Homicide (Jersey) Law 1986 art.4 (enacted in terms identical
to the Homicide Act 1957 s.3). He adduced expertimedical evidence to
the effect that his alcoholism was a disease, and in consequence a
characteristic, of which the jury should take account when assessing his
loss of self-control. The deputy bailiff referred the jury to the medical
evidence and invited them to consider whether any particular
characteristic reduced the defendant’s power of self-control so as to



excuse his action. He qualified this by adding that drunkenness at the
time of the killing which rendered a defendant more susceptible to
being provoked could not be taken into account in his favour. The
defendant was convicted of murder. The Court of Appeal of Jersey
concluded that the disease of chronic alcoholism, unlike drunkenness
which afforded no defence, was the type of characteristic which the
jury could have taken into account when determining whether his loss
of self-control was excusable. The appeal was allowed on the ground
that the deputy bailiff’s qualification amounted to a misdirection. The
Attorney-General appealed to the Privy Council.
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LORD NICHOLLS OF BIRKENHEAD:

“[1] In July 2000 the House of Lords considered the ingredients of
[the defence of provocation] in the Morgan Smith case (R. v Smith
(Morgan)). The decision of the House in that case is in direct
conflict with the decision of their Lordships’ board in Luc Thiet
Thuan v The Queen. And the reasoning of the majority in the
Morgan Smith case is not easy to reconcile with the reasoning of the
House of Lords in R. v Camplin or R v Morhall. This appeal, being
heard by an enlarged board of nine members, is concerned to resolve
this conflict and clarify definitively the present state of English law,
and hence Jersey law, on this important subject …

[12] [Lord Nicholls explained the case of Morhall and the effect of
the House of Lords’ decision in that case.] Of course, assessing the
conduct of a glue-sniffing defendant against the standard of a glue-
sniffing man having ordinary powers of self-control may mean the
defendant is assessed against a standard of self-control he cannot
attain. He may be exceptionally excitable or pugnacious. But this is
so with every defendant who seeks to rely upon provocation as a
defence. The objective standard of self-control is the standard set by
the common law and, since 1957, by the statutory reference to a
‘reasonable man’. It is of general application. Inherent in the use of
this prescribed standard as a uniform standard applicable to all
defendants is the possibility that an individual defendant may be
temperamentally unable to achieve this standard.

[13] Taking into account the age and sex of a defendant, as
mentioned in Camplin, is not an exception to this uniform approach.
The powers of self-control possessed by ordinary people vary



according to their age and, more doubtully, their sex. These features
are to be contrasted with abnormalities, that is, features not found in
a person having ordinary powers of self-control. The former are
relevant when identifying and applying the objective standard of
self-control, the latter are not …

[22] Th[e] majority view [in Smith], if their Lordships may
respectfully say so, is one model which could be adopted in framing
a law relating to provocation. But their Lordships consider there is
one compelling, overriding reason why this view cannot be regarded
as an accurate statement of English law. It is this. The law of
homicide is a highly sensitive and highly controversial area of the
criminal law. In 1957 Parliament altered the common law relating to
provocation and declared what the law on this subject should
thenceforth be. In these circumstances it is not open to judges now to
change (‘develop’) the common law and thereby depart from the law
as declared by Parliament. However much the contrary is asserted,
the majority view does represent a departure from the law as
declared in section 3 of the Homicide Act 1957. It involves a
significant relaxation of the uniform, objective standard adopted by
Parliament. Under the statute the sufficiency of the provocation
(‘whether the provocation was enough to make a reasonable man do
as [the defendant] did’) is to be judged by one standard, not a
standard which varies from defendant to defendant. Whether the
provocative act or words and the defendant’s response met the
‘ordinary person’ standard prescribed by the statute is the question
the jury must consider, not the altogether looser question of whether,
having regard to all the circumstances, the jury consider the loss of
self-control was sufficiently excusable. The statute does not leave
each jury free to set whatever standard they consider appropriate in
the circumstances by which to judge whether the defendant’s
conduct is ‘excusable’.

[23] On this short ground their Lordships, respectfully but firmly,
consider the majority view expressed in the Morgan Smith case is
erroneous …

[24] If the defendant was taunted on account of his intoxication, that
may be a relevant matter for the jury to take into account when
assessing the gravity of the taunt to the defendant. But the
defendant’s intoxicated state is not a matter to be taken into account
by the jury when considering whether the defendant exercised



ordinary self-control.”

Appeal allowed282
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The intention of the Privy Council was to provide a judgment
that would take precedence over the House of Lords’ decision in
Smith, and this intention is made clear at the beginning of Lord
Nicholl’s speech where he states that they wished to resolve the
conflict between previous cases and state definitively the
position of English law.283 At long last this area of law seemed to
have been provided with the foundation for some degree of
stability. The Coroners and Justice Act 2009 has now stepped in
as an attempt to ensure that the objective test as confirmed in
Holley remains objective in relation to the new defence of loss of
control. The Law Commission, in deciding on the wording of the
new provision, identified the mischief that it sought to avoid.

LAW COMMISSION NO.304, MURDER,
MANSLAUGHTER AND INFANTICIDE
(2006):
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“5.35 Disagreement in the courts has focused on the extent to which
D’s own characteristics, or other factors, can, or must, be taken into
account in judging how the reasonable person might have responded to
the provocation.

5.36 One key question in making that judgement is ‘how gravely
provocative really was the provocation’? It is obvious that D’s own
characteristics must be relevant to this question. To give a simple
example, D’s own height would be relevant in assessing the gravity of
the provocation constituted by an accusation that he or she was ‘a
midget’. The courts have not encountered significant difficulties in
recent years in deciding how such characteristics or factors affecting
the gravity of provocation should be dealt with in law. The jury is
obliged to take such characteristics into account.

5.37 More controversial has been the question whether the jury should
be required, or permitted, to take into account individual characteristics



of D (or other factors) liable to affect the level of self-control that he or
she can be expected to show in the face of any provocation. It may be,
for example, that a drunken D, an immature D or a mentally deficient
D, is unable to exercise the same level of selfcontrol, in the face of
provocation generally, as a sober adult with normal mental capacities.
The courts have disagreed over whether the jury should be required or
permitted to take such factors into account.

5.38 … In our view, the function of the reasonable person requirement
is to test D’s own reaction against the standards of someone of his or
her age possessed of an ordinary temperament: someone who is neither
intolerant nor lacking in a reasonable measure of self-restraint when
facing provocation. Unless the jury concludes that D’s reaction might
have been that of such a person, the defence ought to fail, even if D
only killed as a result of a provoked and momentary loss of temper.

5.39 We are reluctant to speculate on how the courts would interpret
the provisions [proposed] above. Still less would we wish to insist that
they interpret them in a given way. None the less, the following
examples may provide some guidance on the kinds of distinctions we
think that it would be helpful to draw.

5.40 Our provisions impose a duty on the judge to instruct the jury to
ignore factors that affect D’s general capacity to exercise self-control.
Alcoholism, for example, or another mental deficiency or disorder that
is liable to affect temper and tolerance are obvious examples. A person
who has killed because his or her capacity for self-control was reduced
by such a characteristic must look to the defence of diminished
responsibility for a partial defence, because such characteristics
constitute an abnormality of mental functioning, unlike, for example,
D’s age.

5.41 Abnormal states of mind, such as intoxication or irritability,
should also be left out, as should other factors that affect a general
capacity to exercise adequate self-control, like a claim that D is ‘more
jealous or obsessive than most’. This approach to the general capacity
to exercise adequate self-control will produce some hard cases.
Examples might be ones in which, at the time of the provoked killing,
D’s general capacity for self-control was temporarily impaired by the
effect of taking prescribed medicine, by having suffered a stroke, by
involuntary intoxication, by an allergic reaction of some kind or by a
bang on the head.



…

5.43 By way of contrast, a low IQ could be taken into account as part
of the circumstances of D … if itimeant, for example, that D
misinterpreted a provocation, thinking it to be more grave than a
person of higher intelligence might have done. To give a different
example, the fact that D was dumb and thus unable to respond verbally,
is a factor that might legitimately be taken into account when
considering D’s reaction to a particular provocation given on a
particular occasion. In each example, the characteristic is not being
used as evidence that the D lacked a general capacity to exercise
adequate self-control.

5.44 By way of contrast, some of the evidence given by a psychiatrist
in Roberts [1990] Crim LR 122 would not be relevant to the
provocation plea, under our recommendations. This was evidence that
‘irrational violence was to be expected from some immature
prelingually deaf persons when emotionally disturbed’. This is
evidence relevant to a plea of diminished responsibility, rather than to a
plea of provocation, because it is evidence of an impaired general
capacity for self-control.

5.45 In many instances, the circumstances liable quite properly to
influence the jury in D’s favour will bear on how ‘gross’ the
provocation was, or on how justifiable it was for D to feel seriously
wronged … An example is the cumulative effect of repeated
provocations given, quite possibly over many years, in circumstances
where it may also have been impossible for D to escape the
provocation’s effects. There is usually no theoretical difficulty about
taking such background factors into account because they do not
necessarily suggest that D is someone with a reduced general capacity
to exercise self-control. A classic example would be the intimidated
spouse who has been subject to abuse, the cumulative effect of which
has become intolerable over the years.

5.46 This area of law will always remain difficult. As we indicated in
the [consultation paper], however, a trial judge is under a duty to
explain to the jury the full context in which a provoked killing has
taken place, and the form of his or her direction ought to be discussed
in advance with prosecution and defence advocates. These safeguards
should go some way towards minimising the chance of misdirections,
and hence appeals.”
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There are still those, however, who argue that the test in Smith
which allowed the jury to take account of characteristics
affecting the defendant’s ability to control herself is preferable,
in that it is unfair to measure an individual against a standard she
is incapable of attaining.284 Holton and Shute have argued that
the difficulties with which the Law Commission has grappled in
finding an acceptable objective test for the loss of control
defence are better dealt with by reassessing the meaning of the
subjective element of “loss of self-control”.285 As noted above,
they argue that the loss of control test ought to involve an
examination of whether the defendant possessed such self-
control to begin with. One of the benefits of such an approach,
they argue, is that defendants who possess certain undesirable
characteristics such as irascibility or alcoholism will fail in their
defence, not because they fail in satisfying the objective test, but
because those characteristics remove the power of self-control to
begin with.

Section 54(1)(c) specifies that the issue is whether a person of
D’s sex and age, with a normal degree of tolerance and self-
restraint and in the circumstances of D, might have reacted in the
same or in a similar way to D. Section 54 (3) explains what “the
circumstances of D means”.

“[T]the reference to ‘the circumstances of D’ is a reference to all of
D’s circumstances other than those whose only relevance to D’s
conduct is that they bear on D’s general capacity for tolerance or self-
restraint.”

This would seem to confirm the pre-existing law under Camplin
and Holley in that characteristics affecting the provocativeness
are part of “all the circumstances”. For example, if one is taunted
about being a glue-sniffer (as in Morhall), this can be taken into
account because it has a relevance beyond D’s general capacity
for tolerance or self-restraint. However, being intoxicated will
not, of itself, be a relevant characteristic, as specified in
para.5.41 of the Law Commission’s Report above. This has been
confirmed in the case of Asmelash.286 Here the defendant had
been drunk at the time that he stabbed the victim, and said that



he had lost self-control and did not really know what had
happened, but (somewhat inexplicably) was not so drunk that he
did not know what he was doing. The judge directed the jury that
they should consider whether a person unaffected by drink
would have reacted in a similar way. On appeal against
conviction for murder, arguing that this had been a misdirection,
defence counsel attempted to rely on the Crown Court Bench
Book, which had suggested that “in the circumstances” will
“include the consumption of alcohol. The jury will no longer be
directed that the reasonable man is a sober man”.287 The Court of
Appeal, however, held that the judge was right to direct the jury
as he had done.
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It is only right that a defendant’s intoxication should be ignored
when applying s.54(1)(c) and s.54(3) of the 2009 Act, unless,
perhaps, it caused the defendant to act out of a mistaken belief.288

However, it would seem that this provision has (perhaps
unintentionally) opened the door to a wide variety of
characteristics being taken into account—as long as their only
relevance is not that they bear on the defendant’s general
capacity for tolerance or self-restraint. So, while s.54(1)(c) only
specifies the characteristics of sex and age, under s.54(3) there is
no reason why the defendant’s impotence, pregnancy, physical
disability, sensitivity or even mental disability cannot be taken
into account—unless the only relevance of these characteristics
is that they affect the defendant’s capacity for tolerance or self-
restraint. As can be seen from the case of Clinton, above, sexual
infidelity on the part of the deceased may be seen as a relevant
factor in assessing the defendant’s reaction to a qualifying
trigger.

RICHARD TAYLOR, “THE MODEL OF
TOLERANCE AND SELF-RESTRAINT”,
IN REED AND BOHLANDER (EDS),
LOSS OF CONTROL AND DIMINISHED
RESPONSIBILITY (2011), P.57:
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“The new test is not primarily about powers of self-control but about
normal temperament which includes the concept of self-restraint,
which may be similar to self-control, but the new test is wider in
including also the notion of tolerance. It is the inclusion of tolerance
which enables it, in effect, to exclude unpalatable characteristics such
as jealousy and racial, religious, sexual and other forms of intolerance,
prejudice and bigotry and other unacceptable attudes such as those
underpinning so-called ‘honour killings’. The definition of ‘the
circumstances of D’ was developed as a response to the unduly wide
and imprecise standard which the decision in Smith (Morgan) had
approved and was intended in general terms to return the law to the
Camplin approach which the Privy Council in any event subsequently
reintroduced for the law of provocation in Holley. However, the new
test is subtly different from the Camplin/Holley test, not only in the
new (and potentially very significant) reference to tolerance as well as
to self-restraint, but also in that all the circumstances of the accused are
in principle brought in provided that they do not bear only on the
capacity for tolerance or self-restrain but can be shown to have some
other relevance to D’s conduct, even if not necessarily to the gravity of
the triggering conduct. There may not be many circumstances which
neither bear on the gravity of the triggering conduct nor bear only on
the capacity for tolerance and self-restraint, but defendants will no
doubt seek to present their circumstances or highlight them in a manner
which shows some relevance to D’s conduct, other than to his/her
capacity for tolerance and self-restraint, even if the circumstances do
not directly affect the gravity of the triggering conduct.”

2. Diminished responsibility
8–134

Where a defendant is suffering from “diminished responsibility”
he will have a partial defence to murder and will instead be
convicted of manslaughter—again giving the court the necessary
flexibility as to sentence. The defence is important not only to
allow such a defendant to avoid the mandatory penalty for
murder, but it has also been recognised by some that it is
necessary and desirable for labelling purposes, in avoiding the
label of “murderer”,289 particularly given the narrowness of the
M’Naghten rules in pleading insanity.



(i) Introduction

ROYAL COMMISSION ON CAPITAL
PUNISHMENT, CMND.8932 (1949–
1953), PARA.411:
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“It must be accepted that there is no sharp dividing line between sanity
and insanity, but that the two extremes of ‘sanity’ and ‘insanity’ shade
into one another by imperceptible gradations. The degree of individual
responsibility varies equally widely; no clear boundary can be drawn
between responsibility and irresponsibility. The existence of degrees of
responsibility has been recognised in … [other] legal systems … The
acceptance of the doctrine of diminished responsibility would
undoubtedly bring the law into closer harmony with the facts.”
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The doubts that have led many to argue for the abolition of the
insanity defence290 have here been used to justify a half-way
house for those who kill while suffering from mental disorder;
some device, it was felt, was needed to reflect the view that
where there was less responsibility there ought to be less
punishment. Such acceptance of partial responsibility would
enable the courts to do what they really desired: to avoid the
fixed penalty for murder by convicting the killer of manslaughter
instead. For all other crimes which do not carry a fixed penalty, a
partial defence was unnecessary. The lesser degree of
responsibility could be reflected at the sentencing stage by “less
punishment”.

(ii) The law

HOMICIDE ACT 1957 S.2 (As
AMENDED BY THE CORONERS AND
JUSTICE ACT 2009 s.52):
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“(1) A person (‘D’) who kills or is a party to the killing of another is
not to be convicted of murder if D was suffering from an abnormality
of mental functioning which—

(a) arose from a recognised medical condition,

(b) substantially impaired D’s ability to do one or more of
the things mentioned in subsection (1A), and

(c) provides an explanation for D’s acts and omissions in
doing or being a party to the killing.

(1A) Those things are—

(a) to understand the nature of D’s conduct;

(b) to form a rational judgment;

(c) to exercise self-control.

(1B) For the purposes of subsection (1)(c), an abnormality of
mental functioning provides an explanation for D’s
conduct if it causes, or is a significant contributory
factor in causing, D to carry out that conduct.

(3) … A person who but for this section would be liable,
whether as principal or accessory, to be convicted of
murder shall be liable instead to be convicted of
manslaughter.”291
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The plea is raised by the defence on whom, as with insanity, the
burden rests. Attempts to argue that this contravened the ECHR
art.6(2) which guarantees the presumption of innocence were
rejected outright by the Court of Appeal in Lambert.292 This was
confirmed in Foye,293 where it was stated that the fundamental
reason why a reverse burden of proof applies is that because the
defence depends on the inner workings of the defendant’s mind,
it would be a practical impossibility for the Crown to disprove
an assertion that the defendant suffered from diminished
responsibility, since the defendant might refuse to submit to or
cooperate with a medical examination.

Before the amendments to s.2 were made by the Coroners and
Justice Act 2009, the provision required that the defendant



suffered an “abnormality of mind” arising from one of a number
of “bracketed causes” (arrested or retarded development of mind
or any inherent causes or induced by disease or injury).
“Abnormality of mind” was extremely vague; the concept was
only slightly clarified by the case of Byrne.294 The appellant
strangled and then mutilated a girl. It was alleged that he
suffered from violent perverted sexual desires which he found
difficult or impossible to control. He was, in fact, described as a
sexual psychopath. In the course of his judgment (allowing the
appeal) Lord Parker CJ defined “abnormality of mind” thus:

“[it is] a state of mind so different from that of ordinary human beings
that the reasonable man … would term it abnormal. It appears to us
wide enough to cover the mind’s activities in all its aspects, not only
the perception of physical acts and matters, and the ability to, form a
rational judgment as to whether the act was right or wrong, but also
the ability, to exercise will-power to control physical acts in
accordance with that rational judgment.”

As the evidence to the Butler Committee suggested, this
interpretation still left the meaning of “abnormality of mind”
somewhat imprecise. It was a quasi-legal, quasi-medical formula
that could satisfy no-one.
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In recommending reform of the law, the Law Commission saw
the need to bear in mind the needs and practices of medical
practitioners, and drew inspiration from a definition of the
defence adopted in New South Wales in 1997, to replace the
requirement of an “abnormality of mind” with an abnormality of
mental functioning arising either from a medically recognised
condition or, in defendants under the age of 18, developmental
immaturity.295

The developmental immaturity limb was always a controversial
aspect of the Law Commission’s proposal,296 and was abandoned
by the Government in drafting the new provision. It was dropped
on the basis that it was not felt that the lack of such provision
had caused any practical problems up until then, and because
there was concern that every juvenile defendant accused of
murder would attempt to rely on it to reduce their liability to



manslaughter.297 There was some opposition to this change to the
proposals, one reason being that it is unfair to allow a 40-year-
old defendant with the mental age of ten to be able to rely on
diminished responsibility due to them being recognised as
suffering from a recognised mental condition, whilst excluding
the defence in the case of a ten-year-old child because their
development has not been arrested. This would suggest the law
expects more of children than adults.298 Such concerns were,
however, rejected by the Government.

One might assume that the “abnormality of mental functioning”
requirement will more or less fall by the wayside, and that a
defence of diminished responsibility will succeed providing that
the defendant was suffering from a recognised medical condition
and that there is expert evidence that this substantially impaired
their ability to do one of the things specified in s.2(1A). If
“abnormality of mental functioning” is to mean anything, it may
be that reference to the test in Byrne is made to help juries
determine the meaning of “abnormality”.299 The Law
Commission’s most recent report says no more on this point than
that “mental functioning” was a term preferred by psychiatrists
to that of “mind” under the old law. However, the Commission’s
earlier report of 2004 suggests that the impairment of the
defendant’s ability to do one of the things that now appear in
s.2(1A) actually amounts to a definition of “abnormality of
mental functioning”.300 What is clear is that the new law is
intended to be a lot more user-friendly for psychiatrists who are
asked to provide evidence for the prosecution and defence in
such cases. The abnormality of mental functioning must have
arisen from a “recognised medical condition”, meaning that the
law can now keep pace with developments in diagnostic
practice. For a medical condition to be recognised, it would seem
that it would have to be listed in one of the accepted
classificatory systems such as The World Health Organisation’s
International Classification of Diseases or the American
Psychiatric Association’s Diagnostic and Statistical Manual of
Mental Disorders.301
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The abnormality of mental functioning must substantially impair
the defendant’s ability to either understand the nature of his



conduct; to form a rational judgment; or to exercise self-control.
Under the original drafting of the Homicide Act s.2, the final
question of whether the defendant’s responsibility was
substantially impaired was a moral question for the jury on
which expert psychiatrists should not have given their own
views.302 It was found, however, that whilst a minority of
psychiatrists tended to restrict themselves to the first part of the
test in s.2 in giving evidence at trials, almost 70% of them
expressed an opinion in relation to whether the defendant’s
responsibility was substantially impaired.303 Despite this statistic,
it seems that psychiatrists were not comfortable with expressing
an opinion on this matter, and the Royal College of Psychiatrists
suggested that psychiatrists should resist requests from lawyers
to do so.304 The difficulty faced by psychiatrists is illustrative of
the central problem with s.2 prior to the amendment to the law:
the compromise it achieved between medical and legal issues
left neither side on safe ground. Neither medical experts nor the
jury could satisfactorily answer the questions demanded of them.
Indeed, the process had been described by psychiatrists as “an
expensive farce” and a “blot on psychiatric practice”.305 What
happened was the familiar story of medical experts being made
to determine the issue of responsibility.

Under the amended law, the question of “substantial”
impairment remains one for the jury.306 Mackay predicted that it
is likely that experts will continue to give their opinions on this
issue as before.307 However, under the new law the jury no
longer have to address the impossible issue of whether
“responsibility” was substantially impaired and psychiatrists will
no longer go through the charade of testifying about such a non-
medical concept. Instead, juries have to assess whether the
defendant’s recognised psychiatric condition substantially
impaired her ability to do one of the specified things. In doing
this, they are undoubtedly be guided by psychiatric evidence308

but, now, psychiatrists will be testifying about matters within
their medical expertise (for example, whether a defendant could
form a rational judgement) rather than matters beyond their
competence (issues of responsibility). Mackay and Mitchell, in
examining reports submitted by experts in more recent
diminished responsibility cases, found that such experts
expressed a positive view that the defendant’s ability to do one



of the three things under s.2(1A) was substantially impaired in
72.7% of reports, with experts declining to comment on this in
8.2% of reports.309

However, the cases in Mackay and Mitchell’s sample were
determined before the Court of Appeal and Supreme Court
decisions in the case of Golds. The Supreme Court was tasked
with clarifying which of two interpretations of “substantial
impairment” was correct.

R. V GOLDS [2016] UKSC 61
(SUPREME COURT):
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The appellant had attacked his partner with a knife at their home in
front of her young children after a running argument which had taken
place on and off throughout much of the day. He had inflicted 22 knife
wounds together with blunt impact internal injuries. Two consultant
forensic psychiatrists gave evidence that there was an abnormality of
mental functioning arising from a recognised medical condition,
although they disagreed what that condition was. There was no
contradictory psychiatric evidence. On the issue of substantial
impairment, the judge told the jury that “substantial” was an everyday
word not requiring further elucidation. The appellant was convicted of
murder and appealed to the Court of Appeal, contending (a) that the
judge had been wrong not to direct the jury as to what “substantially
impaired” meant and (b) that the jury might in the absence of such
direction have applied a more stringent test than it ought to have done.
It was contended on his behalf that so long as the impairment was more
than merely trivial, the test of “substantially impaired” was met. The
Court of Appeal dismissed the appellant’s appeal310 but certified in
relation to this ground that the following two questions of law of
general public importance were involved:

1. Where a defendant, being tried for murder, seeks to
establish that he is not guilty of murder by reason of
diminished responsibility, is the court required to direct
the jury as to the definition of the word “substantial” as in
the phrase “substantially impaired” found in the
Homicide Act 1957 s.2(1)(b) as amended by the Coroners



and Justice Act 2009 s.52?

2. If the answer to the first question is in the affirmative, or
if for some other reason the judge chooses to direct the
jury on the meaning of the word “substantial”, is it to be
defined as “something more than merely trivial”, or
alternatively in a way that connotes more than this, such
as “something whilst short of total impairment that is
nevertheless significant and appreciable”?
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LORD HUGHES:

[Lord Hughes sets out the law before and after the amendment by the
2009 Act.]

”[7] It follows that the expression ‘substantially impaired’ has been
carried forward from the old Act into its new form. But whereas
previously it governed a single question of ‘mental responsibility’,
now it governs the ability to do one or more of three specific things,
to understand the nature of one’s acts, to form a rational judgment
and to exercise self-control. Those abilities were frequently the focus
of trials before the reformulation of the law. But previously, the
question for the jury as to ‘mental responsibility’ was a global one,
partly a matter of capacity and partly a matter of moral culpability,
both including, additionally, consideration of the extent of any
causal link between the condition and the killing. Now, although
there is a single verdict, the process is more explicitly structured.
The jury needs to address successive specific questions about (1)
impairment of particular abilities and (2) cause of behaviour in
killing. Both are of course relevant to moral culpability, but the jury
is not left the same general ‘mental responsibility’ question that
previously it was. The word used to describe the level of impairment
is, however, the same.

…

[13] [In] R. v Simcox The Times 25 February 1964; [1964] Crim.
L.R. 402 … [t]he judge left the question [of substantial Impairment]
to the jury in the terms of the section, adding only that they should
ask:

’do we think, looking at it broadly as commonsense people,
there was a substantial impairment of his mental responsibility



in what he did? If the answer to that is “yes” then you find him
not guilty of murder but guilty of manslaughter. If the answer to
that is “no, there may be some impairment but we do not think
it was substantial. We do not think it was something which
really made any great difference although it may have made it
harder to control himself to refrain from crime”, then you
would find him guilty as charged.’

The Court of Appeal, whilst observing that the final sentence needed
the previous focus on the word ‘substantial’ in order that it should
not be thought that the absence of self-control had to be total,
approved this direction …

[14] Three years later the Court of Criminal Appeal considered the
case of R. v Lloyd [1967] 1 Q.B. 175, which would appear to be the
indirect origin of the submission made in the present case that
‘substantially impaired’ means any impairment greater than the
merely trivial. … At trial, Ashworth J had directed the jury in the
terms of the statute, but he had then added:

’Fourthly, this word “substantial”, members of the jury. I am
not going to try to find a parallel for the word “substantial”.
You are the judges, but your own common sense will tell you
what itimeans. … Substantial does notimean total, that is to say,
the mental responsibility need not be totally impaired, so to
speak destroyed altogether. At the other end of the scale
substantial does notimean trivial or minimal. It is something in
between and Parliament has left it to you and other juries to say
on the evidence, was the mental responsibility impaired, and, if
so, was it substantially impaired?’ (178)

[15] Counsel for the defendant, on appeal, contended that the judge
had erred in not directing the jury that ‘substantially’ meant ‘really
present’ or ‘not trivial’. That was a submission that itimeant no more
than that there was some operating impairment, and thus that any
such sufficed, so long as it was not trivial, and was exactly the same
submission which is now made in the present case. Since the doctors
had agreed that the depression was not trivial in its effect, the
defendant was, it was submitted, entitled to be acquitted of murder.
That contention was firmly rejected by the court. …

… [Lord Hughes continues to discuss subsequent cases, including
Ramchurn, followed by the case law in Scotland and the Law



Commission’s recommendations for reform.]

[35] It follows that there is nothing in the change of the formulation
of the test for diminished responsibility to cause a different view to
be taken now of the sense in which the word ‘substantially’ is used
in conjunction with ‘impairment’.

[36] This use of the expression accords with principle. Diminished
responsibility effects a radical alteration in the offence of which a
defendant is convicted. The context is a homicide. By definition,
before any question of diminished responsibility can arise, the
homicide must have been done with murderous intent, … Whilst it is
true that at one end of the scale of responsibility the sentence in a
case of diminished responsibility may be severe, or indeed an
indefinite life sentence owing to the risk which the defendant
presents to the public, the difference between a conviction for
murder and a conviction for manslaughter is of considerable
importance both for the public and for those connected with the
deceased. It is just that where a substantial impairment is
demonstrated, the defendant is convicted of the lesser offence and
not of murder. But it is appropriate, as it always has been, for the
reduction to the lesser offence to be occasioned where there is a
weighty reason for it and notimerely a reason which just passes the
trivial.

…
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[38] Where, … as here, there are two identifiable and different
senses in which the expression in question may be used, the potential
for inconsistent usage may need to be reduced. The existence of the
two senses of the word ‘substantially’ identified above means that
the law should, in relation to diminished responsibility, be clear
which sense is being employed. If it is not, there is, first, a risk of
trials being distracted into semantic arguments between the two.
Secondly, there is a risk that different juries may apply different
senses. Thirdly, medical evidence (nearly always forensic
psychiatric evidence) has always been a practical necessity where
the issue is diminished responsibility. … Although it is for the jury,
and not for the doctors, to determine whether the partial defence is



made out, and this important difference of function is well
recognised by responsible forensic psychiatrists, it is inevitable that
they may express an opinion as to whether the impairment was or
was not substantial, and if they do not do so in their reports, as
commonly many do, they may be asked about it in oral evidence. It
is therefore important that if they use the expression, they do so in
the sense in which it is used by the courts. If there is doubt about the
sense in which they have used it, their reports may be misunderstood
and decisions made upon them falsified, and much time at trials is
likely to be taken up unnecessarily by cross examination on the
semantic question…

[39] The sense in which ‘substantially impaired’ is used in relation
to diminished responsibility is, for the reasons set out above, the
second of the two senses. It is not synonymous with ‘anything more
than merely trivial impairment’.

…

[43] It follows that the questions certified by the Court of Appeal
should be answered as follows:

(1) Ordinarily in a murder trial where diminished responsibility is in
issue the judge need not direct the jury beyond the terms of the
statute and should not attempt to define the meaning of
‘substantially’. Experience has shown that the issue of its correct
interpretation is unlikely to arise in many cases. The jury should
normally be given to understand that the expression is an ordinary
English word, that it imports a question of degree, and that whether
in the case before it the impairment can properly be described as
substantial is for it to resolve.

(2) If, however, the jury has been introduced to the question of
whether any impairment beyond the merely trivial will suffice, or if
it has been introduced to the concept of a spectrum between the
greater than trivial and the total, the judge should explain that whilst
the impairment must indeed pass the merely trivial before it need be
considered, it is not the law that any impairment beyond the trivial
will suffice. The judge should likewise make this clear if a risk arises
that the jury might misunderstand the import of the expression;
whether this risk arises or not is a judgment to be arrived at by the
trial judge who is charged with overseeing the dynamics of the trial.
Diminished responsibility involves an impairment of one or more of



the abilities listed in the statute to an extent which the jury judges to
be substantial, and which it is satisfied significantly contributed to
his committing the offence. Illustrative expressions of the sense of
the word may be employed so long as the jury is given clearly to
understand that no single synonym is to be substituted for the
statutory word …”

Appeal dismissed

8–144

The result of the Supreme Court’s decision to confirm the
approach taken in the Court of Appeal is that the degree of
impairment to be present is greater than psychiatrists had
perhaps previously interpreted the requirement to be.311 The
consequence of this may be that the number of successful pleas
of diminished responsibility will continue to fall (see below).

The final (and new) requirement of s.2 is that the recognised
medical condition must have caused the defendant’s
involvement in the killing. The Law Commission noted that it
was never clear under the pre-existing law whether the
abnormality of mind had to in some sense “cause” the defendant
to kill.312 The new s.2(1)(c) requires that the abnormality of
mental functioning provides an explanation for D’s acts and
omissions in doing or being a party to the killing, and s.2(1B)
further provides that this means that D’s conduct must cause or
be a, significant contributory factor in causing D to carry out that
conduct. The inclusion of a, strict causal requirement has been
criticised by Mackay, who notes that there is no real,support for
such a requirement and other jurisdictions, such as New South
Wales, have not seen the need to include one.313 The law now
makes it clear that there must be a connection between the
abnormality of mental functioning and the killing. This means
that where the jury think that the abnormality of mental
functioning made no difference to the defendant’s behaviour, he
will not succeed in his plea of diminished responsibility.314 But
the test is more than one of “but for” causation. How is it
envisaged that it will operate in practice?

R. MACKAY, “THE NEW DIMINISHED



RESPONSIBILITY PLEA” IN REED AND
BOHLANDER, LOSS OF CONTROL AND
DIMINISHED RESPONSIBILITY: DOMESTIC,
COMPARATIVE AND INTERNATIONAL
PERSPECTIVES (ALDERSHOT:
ASHGATE, 2011), PP.18–19.
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“Let us consider a hypothetical case where the psychiatric evidence is
as follows. D suffers from schizophrenia and killed V while
experiencing delusions to the effect that God ordered him to kill.
Schizophrenia is a recognised medical condition which led to D’s
experiencing delusions to the effect that God ordered him to kill.
Schizophrenia is a recognised medical condition which led to D’s
experiencing an abnormality of mental functioning. This in turn is
likely to have impaired D’s ability to form a rational judgement and so
clearly provides an explanation for the killing. The prosecution
psychiatrist concurs with all this but unlike the psychiatrist for the
defence expresses doubts as to whether the abnormality of mental
functioning was the cause or a significant contributory factor in
causing D to carry out the killing. One can only hope that this sort of
dispute will be rare. But there is nothing to prevent it. A sensible way
forward might be for the courts to interpret this provision so that …
proof of all the other elements of the new plea would mean that in
giving his opinion the psychiatrist is entitled, without more, to reach a
conclusion that the causal requirement is satisfied.”315
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Mackay’s hope that disputes between expert witnesses in cases
of diminished responsibility will rarely disagree is not borne out
by his more recent findings. As confirmed in Bunch,316 expert
evidence is necessary for the defence to be successfully raised.
The amended s.2 leaves much to be determined by psychiatrists
in supporting or otherwise a plea of diminished responsibility. In
cases where such experts are in agreement, and evidence of
diminished responsibility is unchallenged, the Court of Appeal



has held in Brennan317 that the judge should withdraw the
murder charge from the jury.318 Since the 2009 Act came into
force there has, however, been an increase in the number of
contested cases of diminished responsibility in which the experts
are not in agreement. Mackay and Mitchell found that 43.3% of
the cases in their post-2009 Act sample were decided by a jury
trial, compared to 22.9% in Mackay’s earlier sample for the Law
Commission.319 In addition to this, the number of pleas of
diminished responsibility failing at trial had increased, with the
number of murder convictions rising from 61.1% in the pre-2009
Act sample to 79.5% in the post-2009 Act sample.

This reduction in the number of defendants being able
successfully to rely on diminished responsibility to reduce
liability from murder to manslaughter may partially be explained
by, and give weight to, concerns over the types of cases that the
new law is likely to cover. Under the pre-existing s.2, the
woolliness of the language enabled psychiatrists, as expert
witnesses (with the collusion of judges and juries) to simply
stretch the interpretation of the provision to cover cases where a
conviction of murder was thought to be inappropriate. Persons
suffering from reactive depressions and alcoholism, as well as
mercy-killers, have been brought within the ambit of the
defence. Indeed, the Law Commission has noted that long-term
carers of terminally ill spouses who kill with their spouse’s
consent “are already quite commonly dealt with under s.2 of the
Act as persons suffering from diminished responsibility. It is the
prosecution that normally accepts the plea”.320 Following the
Supreme Court’s decision in Golds Mackay is concerned that the
lack of flexibility in the court’s interpretation of “substantially
impaired” will lead to deserving cases, including mercy killers,
falling outside the defence of diminished responsibility.321

Mackay’s research for the Law Commission prior to the reform
of s.2 found that the most common condition used in connection
with the defence was depression (28.7%) followed by
schizophrenia (23.6%), and personality disorder and psychosis
(both at 12.7%).322 The question is whether the new drafting of
the provision has narrowed the ambit of the defence. Mackay
and Mitchell have compared Mackay’s previous findings with
cases dealt with under the amended s.2 and found that the
primary diagnoses in more recent cases were the same:



schizophrenia (37.8%), depression (14.4%), personality disorder
(16.7%) and psychosis (16.7%).323 As mentioned above, though,
the increase in the success rate of the Crown contesting cases of
diminished responsibility would seem to suggest that the bar has
been raised for pleading the defence successfully.
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One of the most difficult types of cases the courts have had to
deal with in respect of diminished responsibility is perhaps the
case of the alcoholic.324 It was held in Tandy that alcoholism
may amount to an “injury”,325 one of the bracketed causes
required of an abnormality of mind under the previous
incarnation of the defence, if the first drink of the day was
“involuntary”. It has been confirmed under the new version of
the law that expert evidence will be required to prove that the
defendant was suffering from alcohol dependency syndrome.326

However, for policy reasons the courts have consistently upheld
the distinction between alcoholism and mere intoxication. In
Dietschmann,327 the House of Lords held that where a defendant
pleads diminished responsibility resulting from the combination
of mental abnormality and intoxication the jury should be
satisfied that, despite the drink, the defendant’s mental
abnormality substantially impaired his mental responsibility for
his fatal acts. Shortly before the Coroners and Justice Act was
passed, however, the case of Wood328 dealt with this matter in
relation to a defendant whose abnormality of mind arose from
alcoholism (alcohol dependency syndrome), where he was also
drunk at the time of the killing. In this case, the Court of Appeal
reassessed the way in which Tandy applied in cases of alcohol
dependency syndrome and noted that the jury would have to
focus its minds on two issues in a case of an alcoholic charged
with murder who was attempting to rely on s.2. The first was
whether the defendant’s dependency amounted to an
abnormality of mind. This question was more easily answered in
cases where observable brain damage had occurred, but
nevertheless, had to be addressed in all cases even if there had
been no brain damage. Secondly, in cases where the jury decided
that the alcohol dependency syndrome did amount to an
abnormality of mind, they then had to address the question of
whether the defendant’s actions at the time of the killing were



substantially impaired as a result of the syndrome. This approach
was confirmed again by the Court of Appeal in Stewart.329

In Dowds,330 decided in relation to the reformed version of s.2, a
far more simple matter was dealt with than that in Wood. The
defendant was drunk at the time that he stabbed his partner 60
times, killing her, but there was no suggestion that he was
suffering from alcohol dependency syndrome. Instead he tried to
argue diminished responsibility on the basis that “acute
intoxication” is listed in the WHO ICD-10 and should therefore
amount to a recognised medical condition for the purposes of
pleading diminished responsibility. The Court of Appeal rejected
this argument on the basis that the Law Commission explicitly
did not include writing the terms of ICD-10 and/or DSM-IV331

into the legislation, for which purpose those terms are
“demonstrably unsuited”. Pleading diminished responsibility
successfully is not as simple as relying on the presence of a
particular condition on any such diagnostic list. Being on the list
is a necessary but not sufficient condition for diminished
responsibility to apply.
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Do battered women who kill their abusive partners fall within
the ambit of the new defence? The Law Commission assumes
that in the worst cases of domestic violence, the victim of that
violence will be able to rely on diminished responsibility as a
partial defence.332 In the past, however, a battered woman’s
ability to do so, whilst recognised in law, has not necessarily
been seen to be desirable. Such women have had to fall back on
diminished responsibility when both self-defence and
provocation have been unlikely to succeed. For example in
Ahluwalia,333 the defendant was beaten and threatened with
death for over ten years before she poured petrol over her
husband whilst he was asleep and then set light to him. At her
trial, she pleaded provocation (or alternatively lack of mens rea)
but was found guilty of murder. The Court of Appeal, however,
very exceptionally, permitted medical evidence that was not
brought before the court at the trial to be admitted at the appeal
stage. On the basis of the evidence of her depressive condition
her conviction was quashed; at the re-trial a plea of manslaughter
on the basis of diminished responsibility was accepted and she



was sentenced to 40 months’ imprisonment (exactly the amount
she had already served).334 Forcing such defendants to resort to
diminished responsibility has been severely criticised, however,
on the basis that it labels them as “abnormal” or “crazy”.335

What is the outcome of a successful plea of diminished
responsibility if widely divergent cases are going to be brought
within its protection? Simply because the conviction is for
manslaughter rather than murder does not ensure lenient
treatiment. A finding of mental imbalance does not
automatically entail a hospital order under the Mental Health Act
1983 s.37 although this is imposed in approximately 50% of
diminished responsibility cases.336 The use of imprisonment has
increased to over one-third of cases although life sentences are
fairly rare.337 In Brown,338 the Court of Appeal confirmed that the
approach to sentencing in cases of manslaughter by reason of
diminished responsibility has not been significantly changed by
the introduction of the revised definition of diminished
responsibility. In a case where a life sentence is appropriate the
judge can have regard to the Criminal Justice Act 2003 Sch.21 to
determine what minimum term would be appropriate had the
defendant been convicted of murder, and apply an appropriate
discount to reflect that the defendant’s responsibility was
diminished.339 In Welsh,340 the schizophrenic defendant’s life
sentence with a minimum term of 12 years was upheld on the
basis that the defendant’s propensity for violence, even before he
suffered from schizophrenia, and the gravity of the offence,
meant that public confidence would not be met by making a
hospital order coupled with a restriction order, and there was a
substantial risk that the defendant would remain a source of
danger even if his condition substantially improved once he
received treatiment and medication.
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Determinate sentences of imprisonment can be imposed where
there is no proper basis for a hospital order, but where the
defendant’s degree of responsibility is not minimal.341 Most
recently, in Blackman,342 the Court of Appeal set out relevant
factors to be taken into account in determining the sentence for
manslaughter by reason of diminished responsibility in the
absence of a Sentencing Council guideline. Here the approach of



the Sentencing Council in basing its guidelines on a combination
of harm and culpability, further influenced by aggravating and
mitigating factors, was adopted. It was again confirmed that the
approach taken in Sch.21 could act as a reference point, but it
was highlighted that an important difference was that a
minimum term for murder represented the time served in prison
in actual years, whereas time served on a determinate basis was
generally half the number of years specified by the court. This
case involved a marine in Afghanistan suffering from
adjustiment disorder, who had calmly shot an insurgent who was
already injured and no longer posed a threat. The harm was
established as being of the highest order, despite the fact that the
victim was already injured and might not have survived much
longer. The marine’s culpability was classed in the medium
bracket, in that although his culpability was diminished, he still
retained a substantial responsibility for what was a deliberate
killing. After taking into account four aggravating and four
mitigating factors, the Court of Appeal held that the appropriate
determinate sentence was seven years’ imprisonment, with
release from custody at the half way point, and dismissal from
the armed forces.

Cases “which have been felt to merit sympathetic consideration
have resulted in more lenient disposal”.343 An example of a case
that can be classified as a “mercy killing” is that of Webb,344

where the defendant, having been requested on many occasions
by his wife to help end her life, smothered her after the overdose
she had taken seemed not to have been effective and she had told
him not to let her wake up. His sentence of two years’
imprisonment was reduced to a suspended 12-month sentence of
imprisonment.

This last case raises the question of whether those that kill out of
compassion should have to rely on the defence of diminished
responsibility to avoid the label of murder and a mandatory life
sentence. It has been seen that where a killing is motivated by
the emotion of fear or anger, the killer may be able to rely on the
partial defence of loss of control to reduce a murder conviction
to one of manslaughter. Keating and Bridgeman have noted that
compassion, like fear and anger, is an emotion, but unlike those
emotions it is an altruistic emotion and reflects well on the



person who experiences it and acts upon it. Should we not, then,
afford a defence of compassionate killing to those such as the
defendant in Webb who act to end another’s suffering?

HEATHER KEATING AND JO
BRIDGEMAN, “COMPASSIONATE
KILLINGS: THE CASE FOR A PARTIAL
DEFENCE” (2012) 75 M.L.R. 697–721,
720:
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“In cases such as these, where there is objective evidence of extreme
and unbearable suffering experienced by the deceased prior to death,
together with requests for help to die, the argument for a partial
defence of compassionate killing may be one which would garner
support. However, our case studies prompt us to go further to argue
that the partial defence should not be confined to those cases in which
the deceased was, at the time of death, able to articulate her suffering.
[In this respect differing from assisted suicide where there must of
course be a request; see below.] The knowledge and understanding of a
loved one which is gained from the intensive experiences of care which
are characteristic of these cases means that the suffering of another can
be understood even when it is not articulated. As our case studies
reveal, the intimate relationship of love and care can bring an
understanding of another not achievable by one more distant. This is
both because their caring relationship ensures a focus upon the
experiences and needs of the loved one who is suffering and also
because it brings understanding of their values important to an
assessment of suffering. We recognise that a proposal to extend the
partial defence beyond instances where there is a competent,
autonomous decision on the part of the sufferer is controversial. In
order to address the risks involved and, heeding the warnings given by
Penney Lewis … about the dangers of a compassion-based approach,
we stress that there would need to be evidence that the deceased was
experiencing extreme and unbearable suffering prior to death. It would
not be enough for the accused to have an honest belief about the level
of the suffering being experienced; it would need to one based on
reasonable grounds and thus a reasoned and caring response to the



suffering of their loved one. In sum, the partial defence of
compassionate killing we propose would be available to a relative or
family member who had been fulfilling intensive caring responsibilities
for the deceased and who, in response to an honest and reasonable
belief that he or she had been experiencing extreme and unbearable
suffering, ended the deceased’s life in order to end his or her
suffering.”

3. Killing in pursuance of a suicide pact

HOMICIDE ACT 1957 s.4:
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“(1) It shall be manslaughter, and shall not be murder, for a person
acting in pursuance of a suicide pact between him and another to kill
the other or be a party to the other being killed by a third person …

(3) For the purposes of this section ‘suicide pact’ means a common
agreement between two or more persons having for its object the death
of all of them, whether or not each is to take his own life, but nothing
done by a person who enters into a suicide pact shall be treated as done
by him in pursuance of the pact unless it is done while he has the
settled intention of dying in pursuance of the pact.”

8–152

The law acts with some clemency towards a defendant who
survives a suicide pact when they had intended to die
themselves. Such clemency does not, however, extend to other
situations. If the agreement to “kill and then die” is merely a
front for murder where the defendant has no intention of killing
himself, then he will be convicted of murder. This will be the
case even if the deceased consented to die and even if,
furthermore, it can be described as a mercy-killing. It is,
therefore, thought to be more blameworthy to kill in such
situations than where a suicide pact exists. The basis of this
distinction in blameworthiness must lie in the “settled intention”
of the defendant to die himself. Perhaps it is felt that the person
killed would not have consented had she not been aware of the
intention of the other; more probably, however, the consent of



the “victim” is still irrelevant and the partial defence represents
“a concession to human frailty”. It recognises with compassion
the state of despair of one who would kill and then die
themselves.345 Or could it be that this is a remnant of the Biblical
historical origins of the law of homicide—that one who kills
intending to die themselves immediately thereafter does not
“acquire the [same] control over the blood—the life force—of
the victim”346 —and therefore deserves less punishment?

Killing in pursuance of a suicide pact is distinguished from the
separate crime of encouraging or assisting suicide.

V. Encouraging or Assisting Suicide

SUICIDE ACT 1961 S.2 (AS AMENDED
BY THE CORONERS AND JUSTICE ACT
2009 S.59):
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“(1) A person (‘D’) commits an offence if—

(a) D does an act capable of encouraging or assisting the
suicide or attempted suicide of another person, and

(b) D’s act was intended to encourage or assist suicide or an
attempt at suicide.

(1A) The person referred to in subsection (1)(a) need not be a specific
person (or class of persons) known to, or identified by, D.

(1B) D may commit an offence under this section whether or not a
suicide, or an attempt at suicide, occurs.

(1C) An offence under this section is triable on indictiment and a
person convicted of such an offence is liable to imprisonment for a
term not exceeding 14 years.”
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The amendments made by the Coroners and Justice Act 2009
were intended solely to modernise the language used and bring it
in line with the law under the Serious Crime Act 2007.347



Previously, the provision was couched in the same terms as
those used in the Accessories and Abettors Act 1861, requiring
that the defendant aid, abet, counsel or procure the suicide or
attempted suicide of another. The change is not intended to
extend the law or alter the kinds of cases in which a prosecution
will be brought.348 Hirst notes, however, that the key change is
the substitution of a conduct crime for a result crime.349 Now that
it is a purely inchoate offence the chances are that it could bring
within its ambit more cases than it did previously, given that it
can be charged in cases where the would-be “victim” has not got
as far as attempting to commit suicide, as required under the old
law.

It has been pointed out that:

“[t]he distinction between … [complicity in suicide and manslaughter
by suicide pact] … may be very fine. If D and V agree to gas
themselves with car exhaust fumes and D alone survives, it appears
that he will be liable under the Homicide Act if he turned on the
engine and possibly under the Suicide Act if V did.”350

The distinction is of importance in terms of punishment. Killing
in pursuance of a suicide pact is punishable as manslaughter by a
maximum of life imprisonment, while encouraging or assisting
suicide is punishable by a maximum of 14 years’ imprisonment.
The Draft Criminal Code recognised the strength of this point
and proposed to make both offences subject to a sevenyear
maximum sentence.351 The Law Commission proposed repealing
the Homicide Act s.4 on the basis that its proposed reformulation
of the definition of the partial defence of diminished
responsibility would cater adequately for the deserving cases.352

However, following consultation the Law Commission retracted
this proposal and recommended that the Homicide Act s.4 be
retained pending the outcome of a further consultation on the
question of whether a separate partial defence of mercy killing
ought to be created.353
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The consent of the DPP is required before a prosecution may be
brought under the Suicide Act 1961.354 In Pretty,355 the first case
on assisted suicide to reach the House of Lords, it was held that



the DPP is unable to give an undertaking to people that they will
not be prosecuted if they assist their spouse to commit suicide—
even if that spouse, by virtue of their incurable condition, is
unable to carry out her wishes herself.356 The House of Lords in
Purdy357 again had occasion to consider the issue of how
prosecutorial discretion should be controlled in such cases. The
facts were similar to those of Pretty, with the claimant arguing
that, if the DPP could not give an undertaking not to prosecute,
he should at least be obliged to provide clear guidance as to what
factors would be taken into account when deciding whether to
prosecute. The House of Lords allowed the appeal, finding that
the right to respect for private life under the ECHR art.8 was
engaged and that if the law was to interfere with that right, there
should be accessible and precise guidance to enable an
individual to foresee the consequences of his actions so that he
could regulate his conduct without breaking the law. The Code
for Crown Prosecutors did not provide sufficient or specific
guidance on this issue and so the DPP would be required to issue
offence-specific policy, similar to charging standards already in
existence in relation to offences such as driving offences or non-
fatal offences against the person.

In response, following a consultation process, the DPP issued a
policy in February 2010 providing a list of factors for and
against prosecution in the public interest in cases of assisted
suicide.358 Such guidance should assure those suffering from a
terminal illness, a severe and incurable physical disability or
severe degenerative condition, such as the claimants in Pretty
and Purdy, that if they seek to take their own lives, assisted by
their loved ones, that said loved ones will not be prosecuted if
they can be said to be truly motivated by compassion. However,
where the suspect was acting in his or her capacity as a medical
doctor, nurse, other healthcare professional, a professional carer,
or as a person in authority, such as a prison officer, and the
victim was in his or her care, this will act as a factor in favour of
prosecution. The Supreme Court in Nicklinson,359 in addition to
finding that s.2 does not impose what would be regarded under
the ECHR as a “blanket ban” on assisted suicide, meaning that
the UK is acting within the margin of appreciation and not in
breach of the Convention, also declined to order the DPP to
amend the prosecution policy in response to arguments that it



was insufficiently clear. This raises general questions not only
about the degree of discretion that should be afforded to the CPS
in prosecuting cases, and how that discretion ought to be
controlled but, more fundamentally, about whether the criminal
law ought to criminalise conduct it does not seek to punish, and
whether the law on assisted suicide, mercy killings and
euthanasia needs amending. The Law Commission
recommended that the Government ought to undertake a
consultation process on the question of whether the law should
allow for a partial defence to murder of mercy killing or create a
new offence of mercy killing.360 It would appear that the CPS’s
consultation on its prosecution policy overlapped considerably
with the kinds of issues such a public consultation would seek to
explore. Arguably “mercy killing” could involve cases where the
victim was unable herself to choose to end her own life and to
communicate that to the defendant, whereas the DPP’s guidance
makes it clear that a defendant would ordinarily only avoid
prosecution for assisted suicide if the victim had been the one to
instigate the suicide and had been able to communicate her
wishes clearly to the defendant. Leaving such issues to the
discretion of Crown prosecutors is, however, less desirable than
legislating clearly on what is or is not a criminal offence.

The maximum penalty is 14 years’ imprisonment. Prosecutions
are rare, making the sentencing task for the judge quite difficult.
In Howe,361 the first case prosecuted since Purdy was decided
and the guidance was issued by the DPP, a 12-year custodial
sentence was reduced to one of ten years. The defendant, who
was 19, walked to a petrol station to fill a petrol can with petrol
and buy a lighter which he returned to his 30-year-old friend.
The friend, who was of a vulnerable character, had mental health
problems and had on a number of occasions threatened to kill
himself, poured petrol over himself and lit himself on fire.
Miraculously he survived, albeit suffering 95% burns. The Court
of Appeal, in reducing the sentence, considered that it was
wrong of the trial judge to make reference to the sentencing
guidelines in relation to Offences against the Person Act s.18
and provided guidance as to relevant factors for a court to
consider in dealing with the offence.



VI. Infanticide

A THE CURRENT POSITION

INFANTICIDE ACT 1938 s.1:
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“(1) Where a woman by any wilful act or omission causes the death of
her child being a child under the age of twelve months, but at the time
of the act or omission the balance of her mind was disturbed by reason
of her not having fully recovered from the effect of giving birth to the
child or by reason of the effect of lactation consequent upon the birth
of the child, then, if362 the circumstances were such that but for this Act
the offence would have amounted to murder or manslaughter,363 she
shall be guilty of … infanticide, and may for such offence be dealt with
and punished as if she had been guilty of the offence of manslaughter
of the child.

(2) Where upon the trial of a woman for the murder of her child, being
a child under the age of twelve months, the jury are of opinion that she
by any wilful act or omission caused its death, but that at the time of
the act or omission the balance of her mind was disturbed by reason of
her not having fully recovered from the effect of giving birth to the
child or by reason of the effect of lactation consequent upon the birth
of the child, then the jury may, if the circumstances were such that but
for the provisions of this Act they might have returned a verdict of
murder or manslaughter, return in lieu thereof a verdict of infanticide.”
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Infanticide is similar to voluntary manslaughter in that in one
respect it is effectively a partial defence to murder.364 It has
especially close links with the partial defence of diminished
responsibility and, indeed, there is some question as to whether
infanticide is redundant given the existence of this wider
defence. The changes made by the Coroners and Justice Act
2009 may seem minor, but they will provide welcome
clarification of the law for many. Prior to the changes there had
been some question over whether the prosecution could only
charge infanticide in cases where they could prove the necessary



mens rea for murder, and whether infanticide was available as a
defence to women charged with manslaughter as well as those
charged with murder.365 Although the Court of Appeal in Gore366

had suggested that it should be clear that the prosecution need
not be able to prove intention to kill or cause grievous bodily
harm, given that the only mens rea term appearing in the statute
was “wilful”, that part of the court’s decision was only obiter.
The Government was, however, happy to accept the Court of
Appeal’s interpretation of the law and the amendment made by
the Coroners and Justice Act 2009 to add the words “or
manslaughter” to both s.1(1) and s.1(2) is a welcome
clarification to the law. This amendment has the added benefit of
making it clear that infanticide cannot be charged in cases that
would not otherwise amount to unlawful homicide. The
Government was concerned that one of the consequences of the
reading of s.1 in Gore was that a woman who committed a
“wilful act or omission” might be accused of infanticide even
though her culpability in relation to an omission to act would fall
below the standard of gross negligence required for
manslaughter.367

When introduced in its modern form,368 infanticide was seen by
many as a welcome solution to juries’ reluctance to convict
distressed women of the murder of their babies—with the
consequence that they would be sentenced to death. One of the
reasons for the welcome that the introduction of the crime of
infanticide received was that it avoided the hypocrisy of passing
a death sentence that all in authority (at least) knew would not be
carried out; the sentence of death would invariably be commuted
to one of life imprisonment by the Royal Prerogative of Mercy.
Since 1849, no mother had been executed for the murder of her
own child under the age of one year.369

While the existence of the offence is useful in giving effect to
both a judicial and societal desire to express understanding for
and sympathy with the defendant’s plight, the medical basis
upon which infanticide has rested since the 20th century370 has
never been beyond doubt. It is estimated that about half of new
mothers experience “baby blues” in the first few days after
giving birth and that in about 10% of cases more severe
depressions result. The most severe forms of psychiatric



illnesses of postpartum psychosis and psychotic depression are
thought to be much less common but do exist. Medically,
therefore, it can be argued that there is a case for a special
defence (although no one is suggesting that all these women are
likely to kill their children).371 However, the most serious cases
would probably fall within the defence of diminished
responsibility. Moreover, there are clear problems with both the
terminology employed in the Infanticide Act and its use in
practice.

THE REPORT OF THE COMMITTEE ON
MENTALLY ABNORMAL OFFENDERS
(BUTLER COMMITTEE), EVIDENCE OF
THE GOVERNOR AND STAFF OF
HOLLOWAY PRISON, CMND.6244
(1975), PARA.19.24:
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“The disturbance of the ‘balance of mind’ that the Act requires can
rarely be said to arise directly from incomplete recovery from the
effects of childbirth and even less so from the effects of lactation.372

Infanticide due to puerperal psychotic illness is rare. The type of killing
where the child is killed immediately after birth and which is usually
associated with illegitimate concealed pregnancies is also very
uncommon. Most cases of child murder dealt with by the courts as
infanticide are examples of the battered child syndrome in which the
assault has had fatal consequences and the child is aged under 12
months. A combination of environmental stress and personality
disorder with low frustration tolerance are the usual aetiological factors
in such cases and the relationship to ‘incomplete recovery from the
effects of childbirth or lactation’ specified in the Infanticide Act is
often somewhat remote. The Act is nevertheless nearly always invoked
in cases of maternal filicide when the victim is aged under 12 months,
in order to reduce the charge from murder to manslaughter. The
illogical -operation of the Act is illustrated by the fact that an exactly
similar type of case where the victim happened to be over the age of 12
months can no longer be dealt with as infanticide.”
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This illogicality is reinforced by the lack of any mitigating
provision to protect the woman who does not succeed in killing
her child. She may be charged with attempted murder or
wounding with intent. The Criminal Law Revision Committee
has stated that the particular drafting of the Infanticide Act 1938
s.1 makes the charging of attempted infanticide impossible.373

Despite this, in the case of Smith,374 the trial judge accepted a
plea of guilty to attempted infanticide.

Whilst the means by which this was done are suspect, the result
is admirable. Such a woman in these circumstances is trying to
commit infanticide and the law should recognise this. Further, if
found guilty of attempted murder she may be sentenced to
imprisonment.375 The Draft Criminal Code recognised the
present anomaly: attempted infanticide would become the
appropriate charge where a woman in such circumstances fails to
kill her child.376

The woman who is convicted of infanticide377 (which, like
attempted murder and wounding with intent, carries a maximum
sentence of life imprisonment) is almost never sent to prison—
and presumably this would also be true of attempted infanticide.
The sentence is almost always one of probation.378 In more
serious cases of imbalance, the woman may be made subject to a
hospital order and committed to her local hospital.

If the current use of the defence rests much more on the effects
of child-rearing than on childbirth, then is it not illogical that the
defence is open to mothers only? Clearly, fathers may be subject
to similar pressures. As the law stands such defendants will have
to plead diminished responsibility.379 Mackay’s research leads
him to conclude that “as far as females were concerned, these
were viewed as tragic cases which the prosecution was prepared
to deal with leniently, while the males, although avoiding
murder convictions, were considered much more culpable”.380

Such defendants are very likely to be sentenced to prison.381

However, Mackay’s more recent research indicates that where
women are successful in pleading infanticide, the basis of the
conviction is one which is linked to her recent experience of
childbirth rather than the effects of child-rearing. Of 49 women



convicted of infanticide between 1990 and 2003, 15 killed their
child within 24 hours of childbirth and 11 killed between one
day and one month following childbirth.382 In 14 of the cases, the
primary diagnosis was one of postnatal depression.383 This
information provides some support for retention of the defence
as one available only to biological mothers of young babies.

B. IS INFANTICIDE REDUNDANT?
8–160

In the following case, the defendant’s conviction for murder of
her three-month-old baby was upheld. The appellant had not
sought to rely upon the defence of infanticide, as her defence had
been that the baby had died of natural causes, but the Court of
Appeal took the opportunity to express dissatisfaction with the
current law.

R. V KAI-WHITEWIND [2005] 2 CR.
APP. R. 31:
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JUDGE LJ

“133 … The appellant was a woman of good character with two
children. She had apparently given them natural maternal love and
affection before she gave birth to Bidziil. He was conceived in the
course of an alleged rape. She resisted suggestions that her
pregnancy should be terminated. Immediately after the birth she
underwent some unspecified level of depression, but was anxious
about the possible implications of taking anti-depressants on the
baby’s feeding. Within a very short period, for understandable
reasons arising from an injury to Bidziil for which the appellant
herself was not responsible, after a period in hospital, he was cared
for by her mother, and not by her. All this inevitably weakened the
natural bonding process. When the baby returned home, the
appellant was unable to breast feed the baby successfully, something
to which she attached great importance. She seems to have believed
that as a result of the difficulties, they were not bonding properly. It
was in those circumstances that the baby was killed, less than three



months after the appellant had given birth to him. Following
conviction, the inevitable mandatory sentence of life imprisonment
was imposed on her …

139 The issues raised in these cases are delicate and sensitive. In
October 2004 the Home Office announced a comprehensive review
of the law of murder … We shall highlight two particular areas of
concern. The first is whether, as a matter of substantive law,
infanticide should extend to circumstances subsequent to the birth,
but connected with it, such as the stresses imposed on a mother by
the absence of natural bonding with her baby: in short, whether the
current definition of infanticide reflects modern thinking. The
second problem arises when the mother who has in fact killed her
infant is unable to admit it. This may be because she is too unwell to
do so, or too emotionally disturbed by what she has in fact done, or
too deeply troubled by the consequences of an admission of guilt on
her ability to care for any surviving children. When this happens, it
is sometimes difficult to produce psychiatric evidence relating to the
balance of the mother’s mind. Yet, of itself, it does not automatically
follow from denial that the balance of her mind was not disturbed: in
some cases it may indeed help to confirm that it was.

140 The law relating to infanticide is unsatisfactory and outdated.
The appeal in this sad case demonstrates the need for a thorough re-
examination.”
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Law reform bodies have long been concerned about the ambit of
infanticide. Given the disputed medical basis of the statute and
the illogical limitations it imposes, the Butler Committee on
Mentally Abnormal Offenders384 decided that infanticide could
be subsumed in the partial defence of diminished responsibility.
Not only would the limitations to 12 months and to the mother
be abolished, but it concluded that there would be little difficulty
in establishing the necessary medical evidence for a finding of
diminished responsibility. However, the Criminal Law Revision
Committee was opposed to any such reform, on the basis that: (i)
it was not satisfied that diminished responsibility could cover all
cases of infanticide;385 and (ii) infanticide should remain a
separate offence with a maximum penalty of no more than five
years’ imprisonment.386



The first of these reasons is supported by Mackay’s survey of
infanticide cases. Whilst there were a few cases where either the
Infanticide Act s.1 or the Homicide Act s.2 could have been
employed, there were many where the psychiatric evidence
could not support a finding of diminished responsibility. Mackay
continues:

“the overall impression gained from an examination of the psychiatric
reports which were used in support of infanticide leaves little room to
doubt that the criteria within the 1938 Act were being used primarily
as a legal device for avoiding the mandatory penalty and thus ensure
that leniency could be shown in appropriate cases.”387

It can be argued, of course, that if the 1938 Act provisions were
not there, experts would stretch the evidence to fit the test of
diminished responsibility. This would still be a gamble,
however, and might result in some cases which are currently
dealt with as infanticide being dealt with as murder.388
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In its Consultation Paper on homicide the Law Commission put
forward three options for reform: minimal, moderate and radical.
The minimal option involved discarding reference to “the effect
of lactation” and extending the age limit of the victim to two
years, a proposal supported by evidence heard by the Victorian
Law Reform Commission that most infanticide cases occur
within two years of birth.389 The moderate option went further by
also including disturbance of the mind arising from
circumstances consequent upon birth, as well as the effects of
birth, and by requiring a causal link between the disturbance of
the mother’s mind and the killing.390 The radical option for
reform involved abandoning the age limit of the child victim and
extending the offence/defence to persons in a caring relationship
with the child at the time of the killing other than the biological
mother.391 This last option begs the question: why could such
killers not be dealt with satisfactorily using the defence of
diminished responsibility?

The Law Commission’s provisional proposal was the adoption
of the minimal option for reform. However, following a full
consultation exercise it came to the decision, informed by



responses and research from specialists in the field, that
infanticide should be retained without amendment, and would
apply as a defence to both first and second degree murder.392

This recommendation was based on medical evidence that the
incidence of certain psychiatric disorders is higher following
childbirth.393 In addition, some evidence, albeit inconclusive,
was submitted that there is a connection between lactation and
psychosis.394 It is notable, however, that not all experts were in
favour of maintaining the separate offence/defence, and some,
including the Royal College of Psychiatrists, thought that it
ought to be merged with diminished responsibility.395

This recommendation that the substantive law remain unchanged
was adopted by the Government, who agreed that the law works
satisfactorily in practice.396 What of the problems raised in the
case of Kai-Whitewind? The Law Commission recommended, in
attempting to address the Court of Appeal’s concern in that case,
that a new procedure should be introduced in potential
infanticide cases. This would allow the trial judge in the case of
a woman convicted of murder of her child of the relevant age to
order a thorough medical examination of the defendant in order
that an appeal might be granted if evidence supporting a charge
of infanticide is found.397 Wells concludes that rather than
substantive or procedural reform being capable of meeting such
concerns, “[o]ne … comes back to the notion of improving the
quality and understanding of forensic evidence as the core,
unfulfilled task for the legal system”.398 These calls have gone
unheeded. Loughnan suggests the following explanation:

“In the current era, in the absence of an expertimedical consensus, the
‘strange’ doctrine of infanticide is sustained by a lay or non-expert
knowledge about the interrelation of gender, childbirth and ‘madness’,
which underpins legal evaluation of infanticidal women and their
acts.”399

VII. Causing or Allowing the Death of a
Child or Vulnerable Adult
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In considering the options for reform available in relation to the
law on infanticide, the Law Commission noted that “a
comprehensive review of infanticide cannot be considered
without looking at recent legislative changes on domestic
violence”.400 It was referring to the offence created by the
Domestic Violence, Crime and Victims Act 2004.

DOMESTIC VIOLENCE, CRIME AND
VICTIMS ACT 2004 s.5:
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“(1) A person (‘D’) is guilty of an offence if—

(a) a child or vulnerable adult (‘V’) dies as a result of the
unlawful act of a person who—

(i) was a member of the same household as V, and

(ii) had frequent contact with him,

(b) D was such a person at the time of that act,

(c) at that time there was a significant risk of serious
physical harm being caused to V by the unlawful act of
such a person, and

(d) either D was the person whose act caused V’s death or
—

(i) D was, or ought to have been, aware of the risk
mentioned in paragraph (c),

(ii) D failed to take such steps as he could reasonably have
been expected to take to protect V from the risk, and

(iii) the act occurred in circumstances of the kind that D
foresaw or ought to have foreseen …

(7) A person guilty of an offence under this section is liable
on conviction on indictiment to imprisonment for a term
not exceeding 14 years or to a fine, or to both.”

Why was such an offence deemed to be necessary and why
would a charge of manslaughter not accommodate such
behaviour?



LAW COMMISSION NO.282,
CHILDREN: THEIR NON-ACCIDENTAL
DEATH OR SERIOUS INJURY
(CRIMINAL TRIALs) (2003), PARAS
1.1–1.2:
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“1.1 … The recommendations in this Report are intended to address a
problem which has been recognised for many years … It can be
exemplified at its most intractable in the following situation: A child is
cared for by two people (both parents, or a parent and another person).
The child dies and medical evidence suggests that the death occurred as
a result of ill-treatiment. It is not clear which of the two carers is
directly responsible for the ill-treatiment which caused death. It is clear
that at least one of the carers is guilty of a very serious criminal offence
but it is possible that the ill-treatiment occurred while one carer was
asleep, or out of the room.

1.2 As the law stands, as a result of the Court of Appeal’s ruling in
Lane and Lane it is likely that a trial in such a case would not proceed
beyond a defence submission of ‘no case to answer’. As a result,
neither parent can be convicted, and one or other parent, or both, might
well have literally ‘got away with murder’. It should be remembered
that even though one parent may not have struck the fatal blow or
blows, he or she may be culpable, as an accessory, either through
having participated in the killing actively or by failing to protect the
child. In many cases of this type it is difficult, or impossible, to prove
even this beyond reasonable doubt and therefore neither parent can be
convicted.”
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The offence provides that any parent or carer has a duty not only
to refrain from abusing the child, but to prevent anyone else
within the household from doing so. However, this duty is not
new; the offence of child neglect or cruelty under the Children
and Young Persons Act 1933 s.1 would apply in such a case,
with a maximum penalty of ten years’ imprisonment. The



question is, should someone who has failed to prevent the abuse
of their child which has ended in that child’s death be liable for a
more serious offence because of their failure to prevent that
death?

It should be remembered that, in Lowe,401 it was held that an
offence of child neglect, as an omission, cannot amount to the
unlawful act on which a conviction for constructive
manslaughter can be based. It might be possible, however, that a
parent or carer could be liable under the species of gross
negligence manslaughter. Whilst there have been reported cases
of neglect of vulnerable family members resulting in
manslaughter convictions,402 such cases are rare. It is not entirely
clear, however, why such cases are not prosecuted in this way,
and why the statutory offence will succeed where gross
negligence manslaughter would fail. Parents will satisfy the
requirement of owing a duty of care to their child, in accordance
with Adomako.403 The question is whether they breached that
duty either by abusing the child themselves or by allowing
someone else to do so. If this is established, the issue then
becomes whether the breach caused the death of the child. This
is where the difficulty arises in relation to manslaughter. If one
parent omitted to prevent another parent harming their child, can
that first parent be said to have caused the child’s death? The
statutory offence makes provision for an alternative of allowing
the child’s death to avoid this problem. As an alternative to the
defendant causing death themselves, he may be liable under
subs.(1)(d) on the basis that he knew of, or should have known
of, the significant risk of serious physical harm and failed to take
reasonable steps to protect the victim.404

Are parents who fail to prevent abuse directed at their children
sufficiently culpable to warrant punishment for an offence of
homicide (particularly given that they will probably be suffering
tremendously from the loss of that child)? The mens rea
requirement can be said to amount to mere negligence.405 The
Court of Appeal has, however, been unhelpful in its
interpretation of the mens rea requirement. In Khan, it stated that
in relation to the requirement that D either was, or ought to have
been, aware of the risk of serious physical harm:



“The objective therefore is to bring within the ambit of the offence,
not only those who are actually aware of the risk and foresaw the
unlawful act, but those who chose to close their eyes to a risk of which
they ought to have been aware, and which they ought to have
foreseen.”406

As noted by Ormerod, however, this confuses wilful blindness,
where D has some awareness of the risk, with negligence, where
D need not have any awareness provided that the reasonable
person would.407 This is misleading, given that s.5(1)(d)(i) does
not require any awareness of the risk.
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Much of the terminology used in s.5 is rather woolly. Herring
identifies as many as 11 ambiguities within the definition of the
offence.408 The question of what amounts to a “significant risk”
of serious physical harm was addressed by the Court of Appeal
in Stephens; Mujuru.409 Whilst it was clear to the court that the
trial judge had set the bar too low by interpreting “significant
risk” to mean “more than minimal”, the court went no further in
giving its own interpretation other than stating that it should be
given its ordinary meaning by the jury. In Khan, the Court of
Appeal addressed a number of other issues of definition within
s.5 in the context of the death of a vulnerable adult, rather than a
child. First, in relation to the requirement that D was a member
of the same household as V, it noted that this was a question of
fact and that any adult living in the household was a member of
it, but that visitors to the house, including carers, were
notimembers of the household for the purposes of the provision.
The judgment appears to have narrowed the offence somewhat
in stating that even if D lived in the same house as V, s.5 would
not apply unless D came into frequent contact with V.410 Only if
the jury was sure that a particular D had frequent contact with V
should they go on to consider the question of mens rea in s.5(1)
(d). Secondly, in relation to the requirement that the deceased’s
death occur in circumstances of the kind that D foresaw or ought
to have foreseen, it was noted that this does notimean that the
circumstances of which D ought to have been aware need be
identical to those that occurred, only that they are of the same



kind.411

In some cases of child abuse, the parent is arguably just as
blameworthy in standing by and watching her partner abuse the
child as if she had abused the child herself. But what of the
abused woman who is too afraid to intervene when her husband
is chastising their child for fear that he could turn on her and do
worse? Some may argue that a mother should sacrifice herself
for her child, but it is difficult to see that if she fails to do so she
should be charged with having caused or allowed the child’s
death. In the first case resulting in conviction for the new
offence, the facts were such that the case seems to fall outside
the offence’s concern. A young mother was convicted of the
offence after she left her baby with her partner, who had
previously injured the baby.412 He was convicted of murder. This
was not, then, a case in which it was impossible to prove which
partner was the killer. The mother was convicted of allowing her
baby’s death, in addition to the offence of child cruelty. It is
uncertain that she warranted the former conviction, particularly
given the judge’s description of her as “a decent young woman
who was in a vulnerable position”. She received a two-year
community punishment order.
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Whilst the new offence will catch within its remit some who are
victims of abuse themselves it may well overcome the practical
problems and evidential obstacles involved in prosecuting those
who systematically abuse their children and refuse to give
evidence against each other at trial. The main driving force
behind the reform seems to have been the shocking statistics that
three children under the age of ten suffer death or serious injury
every week in England and Wales, and that only a small
proportion of these result in a conviction for murder,
manslaughter or one of the more serious non-fatal offences.413

The kind of case for which the offence was designed is the now
infamous case of Baby P, or Peter as his name was later revealed
to be, in which a toddler died after ten months of abuse and was
the victim of broken ribs and a broken spinal cord.414 Three
adults were convicted of causing or allowing his death under s.5:
his mother, her boyfriend and her boyfriend’s brother, Jason
Owen. In Jason Owen’s appeal against sentence Hughes LJ



noted that after the nine-week trial:

“It was impossible at the end for the jury to resolve the question of
who had inflicted those injuries which had been maliciously done, as
some of them clearly must have been. No defendant as a result was
convicted of either murder or manslaughter.”415

Jason Owen had had his charge of murder withdrawn from the
jury by the judge when the evidence showed that it was either
Peter’s mother or her boyfriend who had inflicted the violence
upon him.

Although there will no doubt continue to be cases where a
mother is either complicit in violence towards her child, or even
where she is herself guilty of inflicting violence on him, such
cases are likely to be rare. Herring argues that the problem with
s.5 is that it deflects attention away from the main problems
faced by society in such cases and makes criminals out of
mothers who are themselves victims of domestic violence.

JONATHON HERRING, “MUM’s NOT
THE WORD: AN ANALYSIS OF
SECTION 5” IN C. M. V. CLARKSON
AND S. CUNNINGHAM (EDS),
CRIMINAL LIABILITY FOR NON-
AGGRESSIVE DEATH (2008), PP.152–
153:
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“The motivation behind this offence is undoubtedly good. It is
designed to protect children’s rights. However, the offence must be
viewed in the context within which it operates. Evidence from other
jurisdictions indicates that it is primarily used against women who fail
to protect their children from their violent male partners. [I have]
argued that its use in such cases is highly problematic. It tends to lead
to prosecution of women who are themselves the victims of domestic
violence. It assumes escape routes from the violence which are either



not there or are not reasonable to expect the woman to take. Further,
the offences are oft en based on a glamorised view of motherhood
which regards the mother in an idealistic way as an all-knowing all-
sacrificing protector. The prosecution of women who fail to live up to
this image can lead to the focus of legal and public attention not being
on the abuser but on the mother who ‘left her children to die’. The
offence also disguises the state’s responsibility for abused and
endangered children. The offence was promoted as the way of
protecting children from abuse and violence. The way to do that is not
section 5, but an effective and thorough raft of measures to protect
women and children from violence. For the state to prosecute a mother
who has been seeking to protect her children and herself from a violent
man when the state has done so little to protect them cannot be justfied.
The time and effort in prosecuting abused women who fail to protect
their children would be better spent on ensuring there was effective and
adequate protection of women and children from violence.”
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Few cases were initially prosecuted when the offence first came
into force, with a sudden upsurge occurring in 2013/14. The
most recent figures show there were 35 prosecutions in the year
October 2015–September 2016.416 It should be noted that the
offence also applies to the death of vulnerable adults, as well as
children. The death of a vulnerable adult may involve an equal
or even higher level of blameworthiness than in cases where a
child has been killed, as indicated by the severe sentence passed
in the first reported case of allowing the death of a vulnerable
adult. In Liu; Tan,417 T was convicted of allowing his wife’s
death, whilst his mistress, L, was convicted of manslaughter and
inflicting grievous bodily harm with intent. T’s wife had the
mental age of a 12-year-old and had been kept as a slave by T
and L. She had frequently been beaten by L and died from
hypothermia after being left outside in the back yard overnight.
T’s sentence of six years’ imprisonment was upheld by the Court
of Appeal, as was L’s sentence of nine years’ imprisonment for
manslaughter. In the case of Khan,418 the question of what
constitutes vulnerability in an adult for the purposes of s.5 was
addressed. In that case, the victim had no disability or illness, but
was isolated in the family home, speaking no English and not
having any local friends. The Court of Appeal applied a broad



interpretation of “vulnerability”, suggesting that it might include
temporary vulnerability and stating that it could arise from the
deceased’s dependence on others. Ormerod notes that this raises
problems relating to the mens rea of the offence, since D might
be under a duty to protect V even though D does not know that
V is in fact a vulnerable adult.419 Arguably the offence, whilst
being based on laudable aims, is just too broad.

Cases involving vulnerable adults might also risk criminalising
those who are the victim of domestic violence in the same way
that Herring fears cases involving children may do. Women such
as the defendants in Khan who live within the same household as
the deceased might themselves be victims of domestic violence
and find themselves under threat if they try to intervene to
protect the deceased. The Court of Appeal in Khan sought to
allay such fears by noting that whether the defendant has taken
reasonable steps to protect the deceased under s.5(1)(d)(ii) will
depend on the defendant’s own personal position. It was
suggested that if one of the defendants themselves had been
experiencing violence at the hands of her brother (the husband of
the deceased), she would not be expected to protect the
deceased.420 It is not clear, however, whether this addresses
Herring’s concerns in relation to mothers who fail to intervene to
protect their own children, and are faced with a criminal
conviction in addition to the loss of their child. Ashworth is of
the opinion that there was a good reason for creating some such
offence as that under s.5, but that the offence as drafted is much
wider than necessary to cover such cases, and raises questions
about how many people at which it might be aimed are unaware
of its existence.421 The offence, however, does have its
supporters, such as Morrison, who argues that “[t]he current
framework is the fairest and most appropriate way of
determining the liability of defendants who have been victims of
domestic violence”,422 since she interprets Khan as applying a
test of “qualified objective” reasonableness, meaning that D’s
abuse can be taken into account when judging whether she did
what could have been reasonably expected of her.

VIII. Vehicular Homicide
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There are five statutory offences of vehicular homicide in
English law: causing death by dangerous driving; causing death
by careless driving; causing death by careless driving while
under the influence of drink or drugs; causing death by
unlicensed or uninsured driving; and causing death by
disqualified driving.423 In Government of US v Jennings,424 it was
held that that “motor manslaughter” had not been impliedly
repealed by the Road Traffic Act 1956 and that causing death by
reckless driving (the predecessor of causing death by dangerous
driving) coexisted alongside the common law offence. In cases
where persons are killed by motor vehicles the prosecution has a
choice. It can either charge the defendant with one of these
statutory offences, it can charge with manslaughter, or it can, in
theory at least, charge both.425 Following Adomako, although,
strictly speaking, Lord Mackay’s discussion of vehicular
homicide was obiter, it is now clear that whatever the method of
killing, the test of gross negligence is to be applied if a
manslaughter charge is brought. The jury, having regard to the
risk of death involved, should consider whether the conduct of
the defendant was so bad in all the circumstances as to amount to
a criminal act or omission. Lord Mackay acknowledged that, as a
consequence of this, cases of involuntary motor manslaughter
will become rare. It is, of course, also possible for a driver to be
convicted of manslaughter on the basis of an unlawful and
dangerous act if she uses her car as a weapon of assault (by
driving directly at the victim in order to cause fear) and in doing
so kills.426 Guidance issued by the CPS makes it clear that
manslaughter will be the appropriate charge in cases where a
motor vehicle has been used as an instrument of attack, but also
recognises that there may be some cases in which manslaughter
ought to be charged based on gross negligence.

CROWN PROSECUTION SERVICE,
ROAD TRAFFIC OFFENCES:
GUIDANCE ON CHARGING OFFENCES
ARISING FROM DRIVING INCIDENTS:
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”There is a general duty of care on all persons not to do acts
imperilling the lives of others. This may mean that a ‘hit and run’
driver might be guilty of manslaughter in certain circumstances. For
instance, where a driver fails to stop or to report a collision where he or
she knows or ought reasonably to have known that there is a risk of
death if no medical assistance is provided to the person who has been
hit, it could be argued that the deliberate failure to stop at the scene or
report the incident may amount to manslaughter by omission.
Consideration should be given to this in appropriate cases where there
is clear evidence to satisfy all the … elements [required in Adomako].
…

Gross negligence manslaughter should not be charged unless there is
something to set the case apart from those cases where a statutory
offence such as causing death by dangerous driving or causing death by
careless driving could be proved. This will normally be evidence to
show a very high risk of death, making the case one of the utmost
gravity. This is in contrast to the statutory offences where all that is
required is evidence that the driving was dangerous and that the
manner of driving caused the death of another person.”427

A. CAUSING DEATH BY
DANGEROUS DRIVING

1. Introduction
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The Road Traffic Act 1988 s.1, as amended by the Road Traffic
Act 1991, provides as follows:

“A person who causes the death of another person by
driving a mechanically propelled vehicle dangerously
on a road or other public place is guilty of an offence.”

The offence is triable only on indictiment and is punishable by a
maximum penalty of 14 years’ imprisonment.428

Before 1977, the offence covered causing death by reckless or
dangerous driving. In 1977, it was narrowed to causing death by
reckless driving.429 The Lawrence test of recklessness, as
qualified in Reid, applied. In 1991, this was abolished and



replaced by the new offence of causing death by dangerous
driving.

2. Rationale of law
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Why is it necessary to have a special offence? Why are such
persons not simply charged with manslaughter? Is it less
blameworthy to kill another with a motor vehicle than with some
other instrument?

SIR BRIAN MACKENNA, “CAUSING
DEATH BY RECKLESS OR DANGEROUS
DRIVING: A SUGGESTION” [1970]
CRIM. L.R. 67:
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“By 1955–56 it was clear to all that prosecutions for motor
manslaughter were a failure: juries just would not convict. Different
reasons were assigned for their perversity … ‘The very word
“manslaughter” is ugly and is associated in the minds of most people
with brawls and sordid offences of various kinds. A jury is therefore
reluctant to convict of this offence a person who is obviously very
decent, and about whom the jury may think “there but for the grace of
God, go I”’ (Mr. Molson, Hansard, HC Vol.534 cols 782–783). For
those who favoured this diagnosis the remedy seemed obvious: a new
offence of causing death by reckless driving … punishable by a
maximum of five years’ imprisonment.”

SALLY LLOYD-BOSTOCK, “THE
ORDINARY MAN, AND THE
PSYCHOLOGY OF ATTRIBUTING
CAUSES AND RESPONSIBILITY ” (1979)
42 M.L.R. 143, 156–157:
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“[It has been pointed out] that the more relevant a particular type of
accident becomes to the perceiver, the more he is forced to find ways
of avoiding acknowledging that he could be blamed for, as distinct
from just injured in, such an accident. He may therefore be expected to
attribute less blame in accidents which are situationally relevant to
himself. For example, a motorist may be more lenient in his judgment
about someone involved in a road accident. As well as situational
relevance, a misfortune may be personally relevant, i.e. the actor or
victim may be similar to the perceiver. Similarity to oneself has often
been found to relate to empathy and liking and to a tendency to judge
another’s actions more leniently … [Another possibility is that where]
the judger can identify with an actor and his act, he is more likely to
perceive the situation as if he were himself the actor and hence assign
less personal responsibility.”
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This attitude to drivers who kill appears to be changing. Road
safety charities and victims’ groups such as Brake and
RoadPeace have been calling for drivers to be charged with
manslaughter and have the support of some national newspapers.
In December 2016, the Government consulted on the question of
whether the maximum penalty for causing death by dangerous
driving should be raised to life imprisonment, in line with
manslaughter.430 The argument is that whilst the number of road
deaths has been declining in recent years,431 it still remains
unacceptable, and cases need to be treated more seriously, with
penalties reflecting the fact that death has been caused. In 2004
there were 3,221 persons killed on the roads432 yet in that year
only 405 people were charged with causing death by dangerous
driving.433 This led some to argue that prosecutors were not
proceeding with charges of causing death by dangerous driving
in as many cases as they should, because they were
undercharging or accepting a plea to careless driving in place of
a charge of causing death by dangerous driving that should have
been proceeded with.434 Despite such claims, there is little
evidence supporting the view that cases which should be charged
as causing death by dangerous driving slip through the net.435

Others have, in the past at least, argued that the special offence is
in fact not needed: prosecutions should simply be brought under
the Road Traffic Act 1988 s.2 for dangerous driving, punishable



by a maximum of two years’ imprisonment. Manslaughter could
be charged in the very worst cases.

CRIMINAL LAW REVISION
COMMITTEE, 14TH REPORT,
OFFENCES AGAINST THE PERSON,
CMND.7844 (1980), PARA.142:
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“We consider that the fact that death occurs in motoring cases should
not enable a graver charge than reckless driving to be preferred unless
the facts are that the full mental element appropriate to manslaughter
can be proved. The real mischief where thatimental element cannot be
proved is the very bad driving, and the fact that it causes death should
be treated as no more than an aggravating factor of that road traffic
offence for sentencing purposes in appropriate cases.”
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This is the simple view that it is the bad driving that is
reprehensible and the defendant should be blamed for that. The
fact that death has been caused is “chance” and should be
irrelevant in terms of substantive criminal liability.436 This
approach was not adopted by the North Report nor accepted by
the Government.

DEPARTMENT OF TRANSPORT AND
HOME OFFICE, ROAD TRAFFIC LAW
REVIEW REPORT (THE NORTH
REPORT) (1988), PARAS 6.5–6.9, 6.23–
6.27:
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“6.5 … The detailed arguments for abolishing the offence [causing
death by reckless driving] (excluding the argument that all such cases
should be charged as manslaughter) included the following:



there is a danger that the existence of the offence would be seen
as downgrading cases where there is no death or injury;
it is improper to create greater liability based on consequences
which may to a degree be fortuitous, resulting for example from
the non-availability at the time of medical help or the presence
of a pedestrian who happens to be struck;
although the offence is not unique in the fact that its seriousness
depends on the results of unintended conduct (the whole of
involuntary manslaughter being so based), it is desirable to
limit the number of such instances;
why should the road user continue to be singled out as the only
kind of person whose act causing death constitutes a separate
offence?
it is wrong, in England and Wales, to have a complete overlap
with the offence of manslaughter;
the law takes no account of injury short of death as a
constituent element of an offence; the maximum sentence of
two years’ imprisonment for reckless driving is adequate in the
vast majority of reckless driving cases involving death; and if
the case is very bad, then manslaughter or culpable homicide
should be charged.

6.6 The arguments in favour of retaining a causing death offence
concentrated more on practicality and on public expectations of the
law. They included the following:

it is generally accepted in the law that consequences can affect
the nature of an offence, as may be illustrated by the different
offences of murder and attempted murder, and murder where
there is no intent to kill but where there is intent to cause
grievous bodily harm which has resulted in death;
the public sense of justice requires that the very bad driver who
has killed should be guilty of a more serious offence;
the seriousness of the offence (and penalty) is desirable in order
to have a deterrent effect;
juries are reluctant to convict of manslaughter in most causing
death cases. Death should be singled out for special treatiment
because it is the most serious consequence of a criminal act,
and so doing would exemplify the concern of the law for the
sanctity of life;
though logic might suggest that consequences should be



irrelevant, public opinion is strongly in favour of the retention
of such an offence;
the case for the retention of an offence of causing death by bad
driving is strong if there is no longer a complete overlap with
the offence of manslaughter or culpable homicide;
outside the motoring sphere, reckless acts may amount either to
no offence at all or, if death happens to result, to manslaughter
or culpable homicide; so consequences should be no less
relevant in the road traffic context;
if someone drives so badly as to be reckless, the consequences
are not ‘fortuitous’, for the driver has created a real risk of
death or injury;
if there continues to be some overlap between causing death by
reckless driving and manslaughter, it would be strange to be
able to take consequences into account in the latter but not in
the former …
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6.9 Taking all these arguments into consideration, we have concluded
that, on balance, an offence of causing death by very bad driving,
however defined, should be retained. Two main factors have influenced
our thinking. To abolish the offence in the absence of compelling
reasons for doing so would mean that some cases of very bad driving
were not dealt with with appropriate seriousness. Repeal of s.1 would
be seen as a down-grading of bad driving as a criminal activity. This is
not a message which we wish to convey. Secondly, though logic might
pull us towards arguments in favour of abolition, neither English nor
Scots law in fact relies entirely on intent as the basis for offences.
There seems to be a strong public acceptance that, if the consequence
of a culpable act is death, then this consequence should lead to a more
serious charge being brought than if death had not been the result. We
concur with this view. We recommend that a separate causing death
offence be retained, but that it be reformulated in terms consistent with
our recommended very bad driving offence.

6.27 We have considered carefully the merits of recommending the
introduction of injury related offences, taking account of the disquiet
expressed over conduct which maims but does not kill. We recognise
that some very serious injuries are caused by bad drivers, and that these
can in many respects be considered to be as bad as causing a death. We
have, however, concluded that the arguments in favour of the injury



offences … are not sufficiently compelling to outweigh the
disadvantages of extending consequence linked offences to injuries as
well as to death. The special emphasis which society places on the
wrong created by causing a death justifies the retention of an offence
from which death results, but we do not recommend the introduction of
new offences based on the causing of injury.”
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As seen in Ch.7 above, a new offence of causing serious injury
by dangerous driving was created by the Legal Aid, Sentencing
and Punishment of Offenders Act 2012, carrying a maximum
penalty of five years’ imprisonment. It appears that society no
longer places such a special emphasis on death, raising questions
as to what further offences might be created to penalise the
causing of injury through negligence.437

3. The law

ROAD TRAFFIC ACT 1988 (As
AMENDED BY THE ROAD TRAFFIC
ACT 1991) s.2A:
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“2A. Meaning of dangerous driving.

(1) For the purposes of sections 1 and 2 above a person is to
be regarded as driving dangerously if (and, subject to
subsection (2) below, only if)—

(a) the way he drives falls far below what would be
expected of a competent and careful driver, and

(b) it would be obvious to a competent and careful driver
that driving in that way would be dangerous.

(2) A person is also to be regarded as driving dangerously for the
purposes of sections 1 and

2 above if it would be obvious to a competent and careful driver that
driving the vehicle in its current state would be dangerous.



(3) In subsections (1) and (2) above ‘dangerous’ refers to danger either
of injury to any person or of serious damage to property; and in
determining for the purposes of those subsections what would be
expected of, or obvious to, a competent and careful driver in a
particular case, regard shall be had not only to the circumstances of
which he could be expected to be aware but also to any circumstances
shown to have been within the knowledge of the accused.

(4) In determining for the purposes of subsection (2) above the state of
a vehicle, regard may be had to anything attached to or carried on or in
it and to the manner in which it is attached or carried.”

THE ROAD USER AND THE LAW (THE
GOVERNMENT’s PROPOSALS FOR
REFORM OF ROAD TRAFFIC LAW)
CMND.576 (1989), PARAS 2.6–2.9:
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“2.6 There are already helpful precedents in Scottish case law which it
is intended to follow in formulating the new section 2 offence. It will
have two ingredients:

(a) a standard of driving which falls far below that expected
of a competent and careful driver; and

(b) the driving must carry a potential or actual danger of
physical injury or serious damage to property.

2.7 The standard of driving will be judged in absolute terms, taking no
account of factors such as inexperience, age or disability (though such
factors are relevant in sentencing). It is not intended that the driver who
merely makes a careless mistake of a kind which any driver might
make from time to time should be regarded as falling far below the
standard expected of a competent and careful driver.

2.8 The danger must be one which a competent and careful driver
would have appreciated or observed. Itimeans any danger of injury
(however minor) to a person, or of serious damage to property. It will
not be necessary to establish that any person or property was actually
endangered. It will be sufficient for the prosecution to establish that a



competent and careful driver would have appreciated that some person
or property might be endangered by the accused’s manner of driving.

2.9 The requirements will be met if the state of the vehicle driven is
such that a competent and careful driver would not drive at all. They
will not be met simply by the physical condit on of the driver, which
will be dealt with by the proposed amendment to the offence of driving
while unfit. However, if an unfit driver drives dangerously as defined
above he will be guilty of the reformulated reckless driving offence,
and his unfitness will not be an excuse.”
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The emphasis is thus on the objective nature of the driving rather
than on the defendant’s state of mind.438 However, one element
of subjectivity is imported. Under s.2A(3) if the defendant
knows of circumstances rendering the driving dangerous (for
example, a defect in the car)—even though the driving was not
obviously dangerous—such knowledge can be imputed to the
competent and careful driver.

What is the difference between this test of dangerous driving and
that required for gross negligence manslaughter as laid down in
Adomako (apart from the fact that causing death by dangerous
driving can only be committed on a road or other public place
whereas manslaughter can be committed anywhere)? The most
important distinction is that for manslaughter the driving must
have involved a risk of death: it must be “not only dangerous but
inherently lifethreatening”.439 However, given the potential
danger of all motor vehicles, “measuring the risk to determine
whether it was one of death or one of mere physical injury is
surely a near impossible task, given that death did in fact
occur”.440

4. Sentencing
8–187

Following the enactiment of the Road Safety Act 2006, the
Sentencing Guidelines Council issued a new definitive guideline
to replace the previous judicial guideline in the case of
Cooksley.441 The maximum penalty for causing death by
dangerous driving is 14 years’ imprisonment. The guidelines set



out three levels of seriousness, each with their own starting point
and sentencing range. Level 1 covers the most serious offences:

“encompassing driving that involved a deliberate decision to ignore
(or a flagrant disregard for) the rules of the road and an apparent
disregard for the great danger being caused to others”

and has a starting point of eight years with a range of seven to 14
years. Level 2 covers driving that created a “substantial” risk of
danger, with a starting point of five years and a range of four to
seven years. Level 3 covers driving that created a “significant”
risk of danger, with a starting point of three years and a range of
two to five years.442

Such sentencing levels raise critical questions relating to “motor
manslaughter”. When is such a charge appropriate? When cases
of killing with cars result in convictions for manslaughter, the
sentence is unlikely to exceed the maximum available on
conviction for causing death by dangerous driving.443 In
“Attorney-General’s Reference (No.111 of 2006),444 the Court of
Appeal concluded that an analysis of authorities at first instance
of cases of vehicular manslaughter suggested a range of between
four and seven years’ imprisonment. This corresponds with level
2 of the SGC’s range for causing death by dangerous driving.
That in itself suggests that there is a mismatch between charging
practice and sentencing practice. If the most serious cases of
driving causing death are prosecuted as gross negligence
manslaughter, as the CPS policy suggests, such cases should not
end up being sentenced to a lesser term of imprisonment than if
they had been charged as causing death by dangerous driving.445

A 2013 case of constructive manslaughter where a car was used
as “a weapon of revenge” sought to apply the sentencing
guidelines for causing death by dangerous driving, meaning that
a ceiling of 14 years’ imprisonment was imposed in sentencing
for manslaughter. The sentence of eight-and-a-half years’
imprisonment was upheld.446 Whilst this suggests that there is
little to be gained in terms of sentencing in the CPS charging
manslaughter rather than the statutory offence, it can be argued
that manslaughter ought to be charged in such cases in order that
the defendant be labelled according to his wrongdoing.



B. CAUSING DEATH BY CARELESS
DRIVING
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The arguments against the offence of causing death by
dangerous driving are even more forceful when applied to this
offence, created by the Road Safety Act 2006.

ROAD TRAFFIC ACT 1988 S.2B (As
AMENDED BY THE ROAD SAFETY ACT
2006):
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“2B Causing death by careless, or inconsiderate, driving

A person who causes the death of another person by driving a
mechanically propelled vehicle on a road or other public place without
due care and attention, or without reasonable consideration for other
persons using the road or place, is guilty of an offence.”
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This is a constructive crime that can be committed in one of two
ways. Either the defendant must have driven carelessly (without
due care and attention) or inconsiderately (without reasonable
consideration for other persons) and in doing so caused death.
The Road Safety Act 2006 introduces a statutory definition of
careless and inconsiderate driving, which had previously been
governed by case law.447

ROAD TRAFFIC ACT 1988 s.3ZA (As
AMENDED BY THE ROAD SAFETY ACT
2006):
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“3AZ Meaning of careless, or inconsiderate, driving

(1) This section has effect for the purposes of sections 2B448



and 3449 above and section 3A450 below.

(2) A person is to be regarded as driving without due care
and attention if (and only if) the way he drives falls
below what would be expected of a competent and
careful driver.

(3) In determining for the purposes of subsection (2) above
what would be expected of a careful and competent
driver in a particular case, regard shall be had not only
to the circumstances of which he could be expected to
be aware but also to any circumstances shown to have
been within the knowledge of the accused.

(4) person is to be regarded as driving without reasonable consideration
for other persons only if those persons are inconvenienced by his
driving.”
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It is unlikely that many, if any, cases will be prosecuted as
causing death by inconsiderate, rather than careless driving.451

The offence of causing death by careless driving is triable either
way, with a maximum penalty of five years’ imprisonment
following conviction at the Crown Court. The reason why this
offence was created is that it was perceived that a gap existed in
the legislation for careless drivers who kill. Before this offence
was created, such drivers could only be punished for careless
driving which was punishable by a fine and penalty points on the
defendant’s licence. Where a driver was prosecuted for causing
death by dangerous driving, but that prosecution failed because
the jury did not find the defendant had fallen far below the
standard of the competent driver, or because the Crown accepted
a plea of guilty to careless driving, the defendant would escape a
custodial sentence. Victims’ groups put pressure on the
Government to change the law following cases in which it was
thought that drivers had received a conviction for careless
driving when they should have been convicted of causing death
by dangerous driving and deserved a prison sentence.

The North Report of 1988 espoused the view that careless
driving is not serious enough for it to be fair to give much



weight to its consequences but in trying to head-off such claims
when it proposed the new offence, the Government stated that
“in principle, consequences are as relevant to the culpability of
careless drivers as they are to drivers guilty of dangerous
driving”.452 Little consideration was given to the question of why
it is justified to punish careless drivers who kill whilst other
methods of killing usually require gross negligence on the part of
the defendant before liability for homicide is incurred.453

This offence extends the law too far. Careless driving is an
offence of negligence, but the degree of negligence required is
below that required for dangerous driving. In advance of the
offence coming into force the Court of Appeal stated:

“absent the consumption of alcohol, careless driving on its own almost
always involves culpability at the lowest possible scale. In one sense,
every driver is careless when he makes a mistake. Every driver, even
the best, and most experienced, and normally careful, does so from
time to time.”454
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Most acts of “momentary inattention” behind the wheel will
luckily have no adverse effects and will likely not even be
noticed by those involved. But where circumstances are such
that the result of momentary inattention is catastrophic, a
prosecution for causing death by careless driving is likely to
ensue.455 In cases of fatal collisions involving carelessness there
may be a number of factors contributing to the collision and
death, including the carelessness of the driver who dies.456 Is it
fair that any death be attributed to the driver who was lucky to
survive? Arguably, in allowing this, luck plays too great a role in
determining liability.

The Sentencing Guidelines Council’s guidance on sentencing in
cases of causing death by careless or inconsiderate driving
dictate that those cases arising from momentary inattention
where there are no aggravating factors should be sentenced to a
community order. At the top end where a case falls just short of
dangerous driving, the starting point is 15 months’ custody, with
a range of 36 weeks to three years’ custody. All other cases
would fall within the middle range with a starting point of 36



weeks’ custody and a range of a community order at the low end
up to two years’ custody at the high end.457 Although one of the
motives behind the creation of the new offence was to allow
careless drivers who kill to be sent to prison to satisfy victims’
needs for justice to be done, it may be that victims remain
disappointed under the new law.458

C. CAUSING DEATH BY CARELESS
DRIVING WHEN UNDER THE
INFLUENCE OF DRINK OR DRUGS

ROAD TRAFFIC ACT 1988 s.3A:
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“3A. Causing death by careless driving when under influence of drink
or drugs.

(1) If a person causes the death of another person by driving a
mechanically propelled vehicle on a road or other public place
without due care and attention, or without reasonable consideration
for other persons using the road or place, and—

(a) he is, at the time when he is driving, unfit to drive
through drink or drugs, or

(b) he has consumed so much alcohol that the proportion of
it in his breath, blood or urine at that time exceeds the
prescribed limit, or

(ba) he has in his body a specified controlled drug and the
proportion of it in his blood or urine at that time exceeds
the specified limit for that drug, or

(c) he is, within 18 hours after that time, required to provide
a specimen in pursuance of section 7 of this Act, but
without reasonable excuse fails to provide it,

(d) he is required by a constable to give his permission for a
laboratory test of a specimen of blood taken from him
under section 7A of this Act, but without reasonable
excuse fails to do so,



he is guilty of an offence.

(2) For the purposes of this section a person shall be taken
to be unfit to drive at any time when his ability to drive
properly is impaired.

(3) Subsection (1)(b), (ba), (c) and (d) above shall not apply
in relation to a person driving a mechanically propelled
vehicle other than a motor vehicle.”

This offence is punishable by a maximum of 14 years’
imprisonment.459 Why was it introduced?

DEPARTMENT OF TRANSPORT AND
HOME OFFICE, ROAD TRAFFIC LAW
REVIEW REPORT (THE NORTH
REPORT) (1988), PARAS 6.18–6.23:
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“Our consultation identified a strongly held view … that bad drivers
who have been drinking and who cause death are frequently dealt with
too leniently. Under present legislation a driver who is over the
prescribed alcohol limit … and whose driving causes an accident in
which someone is killed may often be charged with only an alcohol or
drugs offence, or with this offence coupled with one of careless driving
… [P]rosecuting authorities will, we are told, often settle for a drink
driving charge as being easier to prove … [There is a] growing concern
among the public over drinking and driving and in particular over
drinking drivers who kill. There is understandable revulsion that
innocent lives can be lost in such a fashion. We share these anxieties
… [T]he availability of such a specific offence would be of real value
in further marking out the dangers to the community of drinking and
driving …

[One] alternative might be to have an absolute offence of killing
someone while driving with more than the legal limit of alcohol in the
body or while unfit to drive through drink or drugs … Under such an
offence it would be enough to prove involvement by a drinking driver
in an accident where a person was killed … [T]here are problems with
this type of approach. There is no doubt that drivers should not take so



much alcohol as to put them over the legal limit; but it is easy to
visualise circumstances where an accident leading to a death may have
occurred and yet the drinking driver was not in any way to blame.
Where, for example, a drunken pedestrian dashes out in front of a car
in circumstances such that no driver could have avoided him, it would
seem unduly harsh to charge the driver not only with the drink offence
but also with a new causing death offence.

The final possibility which we have considered is that of an offence in
which two elements would have to be proved. The first would be that
the driver was over the legal alcohol limit or unfit to drive through
drink or drugs; the second that there had been a level of bad driving
amounting at least to driving without due care. By including a
requirement to prove that some legally bad driving had occurred, such
a formulation would protect from prosecution for this new offence
drivers who had indeed been over the alcohol limit or who were
otherwise unfit but the standard of whose driving had had no part in
causing the death.”
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Like causing death by dangerous driving, this offence eschews
the view that the focus ought to be solely on the quality of the
driving. As in so many areas of criminal law, the degree of
resulting harm is critical in determining the extent of liability
and punishment. The aggravating factor, in comparison with the
new offence of causing death by careless driving, is that the
defendant was under the influence of drink or drugs and, having
chosen to drive in such a condition, can be said to be more
blameworthy.

The Sentencing Guidelines Council’s guidelines for sentencing
the offence are rather complex, setting out nine levels of
seriousness, dependent on a combination of the amount of
alcohol in the defendant’s breath and the level of carelessness
displayed.460 The current legal limit is 35 micrograms of alcohol
in 100ml of breath or 80mg in 100ml of blood. Other European
countries have a limit of 50mg in 100ml of blood or lower but,
despite a report recommending that England and Wales follow
suit and lower the limit,461 the Government has decided to leave
it unchanged. The one change that has come about more recently
is that a new offence of driving or being in charge of a motor



vehicle with concentration of specified controlled drug above
specified limit462 has created along the same lines of drink-
driving, giving rise to the insertion of (1)(ba) into s.3A Road
Traffic Act 1988 (see above). This enables a simple urine or
blood test to establish whether D has been driving under the
influence of drugs, in the same way as tests are conducted to
detect alcohol, and for D to be prosecuted for the causing death
offence when this is coupled with evidence that D drove
carelessly and caused death.

D. CAUSING DEATH BY
UNLICENSED, DISQUALIFIED OR
UNINSURED DRIVING
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Under the Road Safety Act 2006 a new offence of causing death
by unlicensed, disqualified or uninsured driving was created.
Within a few years, it was clear that the version of the offence
based on disqualified driving was deemed to be far more serious,
and it was separated from the other forms of the offence to create
a more serious offence.

ROAD TRAFFIC ACT 1988 s.3ZB:
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“3ZB Causing death by driving: unlicensed or uninsured drivers

A person is guilty of an offence under this section if he causes the
death of another person by driving a motor vehicle on a road and, at the
time when he is driving, the circumstances are such that he is
committing an offence under—

(a) section 87(1) of this Act (driving otherwise than in accordance
with a licence), …

(c) section 143 of this Act (using motor vehicle while uninsured or
unsecured against third party risks).”

This offence is triable either way and punishable by a maximum
of two years’ imprisonment following conviction at the Crown



Court.463

ROAD TRAFFIC ACT 1988 s.3ZC:
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”3ZC Causing death by driving: disqualified drivers

A person is guilty of an offence under this section if he or she—

(a) causes the death of another person by driving a motor
vehicle on a road, and

(b) at that time, is committing an offence under section
103(1)(b) of this Act (driving while disqualified).”
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This offence was inserted by the Criminal Justice and Courts Act
2015. It is triable on indictiment and punishable by a maximum
of ten years’ imprisonment.

Both offences are entirely constructive; the only requirement on
the face of the provision is that the defendant’s driving caused
death and at the time he was driving whilst either disqualified,
uninsured, or without a licence. This offence construction was
rejected by the North Report in relation to drink driving in the
extract above, where the example of a blameless drunk driver
colliding with a pedestrian who ran into the road was provided.
However, the Government attempted to justify the allocation of
blame in such cases on the basis that the “mere fact of taking a
vehicle on a road when disqualified is, in the Government’s
view, as negligent of the safety of others as is any example of
driving below the standard expected of a competent driver, even
if the disqualified driver, at a particular time, is driving at an
acceptable standard”.464 These arguments can be countered,
however.

R. A. DUFF, “WHOSE LUCK IS IT
ANYWAY?” IN C. M. V. CLARKSON
AND S. CUNNINGHAM (EDS),
CRIMINAL LIABILITY FOR NON-



AGGRESSIVE DEATH (2008), PP.76–77:
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“What justifies increasing the endangerer’s punishment if she causes
death is that the causation of death actualises the risk that made her
conduct wrongfully dangerous: what we say to her is ‘Look what you
have done by your carelessness’. Now it is true that if the unlicensed
(or disqualified or uninsured) driver had not been driving, he would not
have caused death (at least in that way); and given that he was
unlicensed, disqualified or uninsured, it follows that if he had not been
driving whilst unlicensed, disqualified or uninsured he would not have
caused death. But it is still not true that he caused death by driving
whilst unlicensed, disqualified or uninsured, unless it was his being
unlicensed, disqualified or uninsured that made his driving especially
dangerous. Now there is of course some connection between being
unlicensed, or disqualified, and driving dangerously: under an
appropriate system, being licensed gives both drivers and others some
assurance that drivers are competent to drive safely, and being
disqualified is often the result of driving dangerously or being
incompetent to drive safely. However, there is no such connection
between being uninsured and driving dangerously, because insurance
has to do with paying for harm caused rather than with avoiding
causing it; and even in the cases of driving when unlicensed or
disqualified it is far from clear that the connection is close enough to
treat the causation of death as the actualisation of a risk that made the
driving wrongful in the first place.”
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The Government’s position, as set out in its consultation paper,
has been tempered somewhat by the statutory interpretation
applied by the Supreme Court in the case of Hughes.465 As
discussed in Ch.2 above, the previous case of Williams466 had
applied a very broad interpretation of causation to the offence
under s.3ZB, which was in line with the Government’s
aspirations for the offence. The facts of Hughes involved a
defendant whose driving could not be faulted, who was involved
with a collision when the deceased, who was fatigued and under
the influence of drugs, swerved across the carriageway. The
Supreme Court held that while D’s acts were a “but for” cause of



death (in that if he had not been driving, the deceased would not
have collided with his car and died), his actions could not be the
legal cause of death. The offence required that there must be
“something which he did or omitted to do by way of driving [the
car] which contributed in a more than minimal way to the
death467” and that there needs to be “something properly to be
criticised in the driving of the defendant”.468

Quite what is needed in terms of the quality of driving to prove
the offence is yet to be seen. The court noted that the driving
does not need to be as severe as careless or inconsiderate
driving, but there has to be an action or omission that amounts to
more than mere presence at the scene. If the driving were to be
as bad as careless driving then arguably the defendant ought to
be charged under the Road Traffic Act 1988 s.2B. However, in
relation to causing death by disqualified driving, which has been
removed from s.3ZB and inserted as a separate offence under
s.3ZC attracting double the maximum penalty compared to
causing death by careless driving, charging practice is likely to
be different. The perverse outcome is that a driver whose driving
does not fall below the standard of a competent and careful
driver may receive a higher sentence than one whose driving is
clearly careless. As a result, it is unlikely that the CPS would
charge a disqualified driver with causing death by careless
driving even if they can prove it, given that change. Research
conducted to examine how the new offence under s.3ZB was
being utilised soon after it was introduced has found that the
offence is often only used as a back-stop to other more serious
charges; in eight of 14 cases where the s.3ZB offence was
charged it was charged alongside offences under either the RTA
1988 s.1, s.2B or s.3A or the Theft Act s.12A, and the defendant
pleaded guilty to those more serious offences.469 However, now
that s.3ZC is a more serious offence than the one under s.2B it
seems likely that there will be an increase in prosecutions for
causing death by disqualified driving.

IX. Corporate Manslaughter
8–203

The Corporate Manslaughter and Corporate Homicide Act 2007



introduced a new separate homicide offence: corporate
manslaughter. This offence is considered in Ch.3 where the
criminal liability of corporations for all offences is discussed.

X. The Structure of Homicide Offences
8–204

In England and Wales, there are several categories of homicide.
The main distinction is between murder and involuntary
manslaughter, a distinction resting on the presence or absence of
a mental element, malice aforethought. However, murder is also
distinguished from voluntary manslaughter, this distinction
being based either on the mental condition of the defendant
(diminished responsibility), or on the circumstances of the
killing (the “loss of control” defence and suicide pacts). As we
have seen, there are four further species of homicide:470

infanticide, which refers specifically to the death of a particular
type of victim (child under one year of age); the offence under
the Domestic Violence, Crime and Victims Act 2004 s.5, which
is also defined with reference to the victim (children or
vulnerable adults); corporate manslaughter (which can only be
committed by organisations); and the various offences of
vehicular homicide, which refer to death being caused in a
particular manner.

In this section, we shall be concerned with four questions:

1. Why do we distinguish between different categories of
homicide?

2. Do we distinguish between these categories with sufficient
particularity?

3. On what basis ought such distinctions to be made?

4. Should we abolish these categories and replace them with a
single offence of unlawful homicide?

A. RATIONALE OF DISTINCTION
BETWEEN DIFFERENT
CATEGORIES OF HOMICIDE



8–205

Homicides range from cold-blooded, malicious killings to
killings not far removed from accidents or killings where there
are severe mitigating circumstances, such as fear of serious
violence triggering a loss of control. It is necessary to
differentiate between these homicides in terms of their perceived
seriousness. This differentiation is useful for two purposes:

(a) Different penalties can be attached for the different
categories of homicide. Thus, the fact that murder is
perceived as being far more serious than manslaughter is
clearly reflected in the sentence: capital punishment before
1965 and mandatory life imprisonment since then, as
opposed to a maximum of life imprisonment for
manslaughter. Similarly, the fact that the crime of causing
death by dangerous driving is perceived as being less
serious than manslaughter can be reflected by its sentence
of a maximum of 14 years’ imprisonment. That said, this
grading of offences determined by sentence with murder at
its pinnacle has been eroded in recent years, as noted by
Norrie: “the 2003 Act471 has in symbolic terms chipped
away at the notion of one, uniquely serious, crime
possessing one, uniquely serious, penalty”.472

(b) Differentiating between homicide offences emphasises the
different stigma attached to each and enables us to
differentiate between different kinds of moral wrong. For
example, the label “murder” emphasises the special stigma
attached to that crime. One of the main purposes of the
criminal law and punishment is its symbolic value in
communicating messages to the public as to what is
permissible or not. Different labels are used for different
crimes to communicate the degree of rejection of the
specific crime. The label “murder” is used to emphasise the
“dreadfulness”473 and the “uniquely horrible [nature of the]
crime”.474 Also, it may have a significant deterrent value.475

Abolishing the label “may appear to have the effect of
lessening the seriousness of taking life”.476 Similar
arguments may be put forward to explain why we retain the
label “manslaughter” and treat separately the offences of
infanticide and vehicular homicide.



T. MORRIS AND L. BLOM-COOPER, A
CALENDAR OF MURDER (CRIMINAL
HOMICIDE IN ENGLAND SINCE 1957)
(1964), PP.271–272:
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“[W]anton murder is dramatically defined as the most dreadful of
crimes, a view which has been upheld by the laws and customs of
civilised societies down the ages. The act of murder occupies a unique
place in the feelings of men in that it falls into a class of actions the
results of which are irreversible … Around the notion of death a whole
series of institutional beliefs and practices have arisen creating a sense
of social balance in which the realisation of mortality is incorporated
into the fabric of human experience; only thus is death made tolerable.

…

Murder produces a sense of profound social shock—heightened in our
own society by dissemination of the details through modern mass
media. It can normally be relieved only by some highly dramatic act on
the part of the community towards the offender. In days gone by this
act was the public imposition of capital punishment; latterly … the
criminal trial and the dramatisation of its preliminaries may be
gradually taking its place … Clearly, it is the special character of
murder, the attendant sensationalism of the re-enactiment of the killing
with its actual risk of imitation, which wide advertisement brings in its
trial, that gives murder its quintessential quality—a crime apart.”
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Horder identifies the labelling function of different homicide
offences as one of a number of elements distinguishing two
competing models of homicide offences. He compares the
common law model (encompassing murder and manslaughter)
with the regulatory model (including offences such as causing or
allowing the death of a child or vulnerable adult and the causing
death by driving offences).

JEREMY HORDER, HOMICIDE AND



THE POLITICS OF LAW REFORM
(2012), PP.75; 86–87:
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“Common law/traditional-codificatory model

1. General applicability (not context specific).

2. Application to all citizens equally.

3. Fault element required.

4. Classical view of responsibility and causation.

5. Comprised of mala in se.

6. Legitimacy not ted to consequentialist evaluation.

7. Labels descriptively evaluative.

Regulatory or bureaucratic—administrative model

1. Context-specific application.

2. Targeted at particular groups.

3. Fault elements dispensable or watered down.

4. Responsibility and causation elements malleable.

5. Blurring of mala in se/mala prohibita distinction.

6. The outcomes that law produces are crucial to legitimacy.

7. Labels descriptively factual.

…

The conclusion I seek to draw … is that a wholesale shift from a
common law to a regulatory approach in the law of homicide may have
few clearly proven advantages, and many real disadvantages, most
especially in relation to fault or to punishment, and hence in relation to
legitimacy … [I]n these respects a regulatory approach may sometimes
be too harsh on accused persons (causing death on the roads; causing
the death of a child or vulnerable person), but sometimes also too
general to them (Assisted Dying for the Terminally Ill Bill). The
direction of my argument is towards a system of criminal law in which
common law and regulatory approaches are regarded as mutually



reinforcing, rather than as rival claimants to exclusive occupancy of the
relevant legal space. How can such a system be developed?

The offence of corporate manslaughter provides one model … to give
effect to a regulatory objective ensuring that a company can in
appropriate circumstances be found liable for homicide, brought about
at least in part by glaring deficiencies in the senior managers’
management or organization of the company’s activites. The common
law and regulatory approaches are mutually reinforcing in this sense.
The powers available to the court upon conviction are classically
regulatory in form …

However, most importantly, these regulation-oriented powers available
upon conviction—probably far less punitive than many groups
advocating corporate liability would have liked—are themselves in part
reinforced and supported by the way in which the offence takes a
common law approach to labelling and fault. Liability is for
‘manslaughter’, and the fault element—‘a gross breach of a relevant
duty of care’—mirrors the common law requirement in manslaughter
for gross negligence. In taking this approach, the new offence
recognizes that the labelling element of conviction for common law
homicide offences (murder; manslaughter) can itself be regarded as
part of the punishment, so long its currency has not been debased by
substantial diminution of fault requirements.”

B. GREATER SPECIFICITY
8–209

Given the above views, another question presents itself. Does
English law distinguish with sufficient precision between
different homicides? Many would assert that it does not. Murder
and manslaughter, in particular, are far too broad, each
encompassing too many different types of conduct,
circumstances and offenders—in short, too many different
degrees of “heinousness”. Murders, for example, vary widely:
they cover planned, cold-blooded killings, deliberate killings
with torture all the way down to killings only marginally
qualifying as intentional under Woollin. They cover people who
coldly kill for no reason, down through all the different
motivations and explanations to mercy killings, where an



anguished defendant kills a loved one to end their suffering.
Manslaughters, too, cover a vast field: they range from conduct
just short of murder to just above the non-criminal category of
justifiable or accidental death. Is not each crime, each label,
covering too vast a field?

When the English common law was introduced into the US,
these points were taken. The English categories of murder and
manslaughter were each seen to be too broad to serve any useful
purpose. In particular, it was felt to be wrong for the death
penalty to apply to all murders. The crime of murder should be
divided into categories with the death penalty only applying to
the “worst”. In 1794, the pioneering Pennsylvania Code divided
murder into two degrees, with the death penalty only applying to
first degree murder. Similarly, manslaughters were divided into
different degrees, each degree carrying a separate penalty. This
approach has been widely adopted with the result that both
murder and manslaughter are now divided into degrees or
categories in most states. In addition, the majority of states have
yet further homicide offences, apart from murder and
manslaughter, such as reckless homicide, negligent homicide
and vehicular homicide.

ARIZONA REVISED STATUTES TITLE
13—CRIMINAL CODE:
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“13–1102. Negligent homicide; classification

A. A person commits negligent homicide if with criminal
negligence the person causes the death of another
person, including an unborn child.

B. An offense under this section applies to an unborn child
in the womb at any stage of its development …

C. Negligent homicide is a class 4 felony [presumptive
penalty for first offence is 2.5 years477 ].

13–1103. Manslaughter; classification

A. A person commits manslaughter by:



1. Recklessly causing the death of another person; or

2. Committing second degree murder as defined in section
13–1104, subsection A upon a sudden quarrel or heat of
passion resulting from adequate provocation by the
victim; or

3. intentionally aiding another to commit suicide; or

4. Committing second degree murder as defined in section
13–1104, subsection A, paragraph 3, while being coerced
to do so by the use or threatened immediate use of
unlawful deadly physical force upon such person or a
third person which a reasonable person in his situation
would have been unable to resist; or

5. Knowingly or recklessly causing the death of an unborn
child by any physical injury to the mother.

B An offense under subsection A, paragraph 5 of this
section applies to an unborn child in the womb at any
stage of its development …

C. Manslaughter is a class 2 felony [presumptive penalty
for first offence is 5 years].

13–1104. Second degree murder; classification

A. A person commits second degree murder if without
premeditation:

1. The person intentionally causes the death of another
person, including an unborn child or, as a result of
intentionally causing the death of another person, causes
the death of an unborn child; or

2. Knowing that the person’s conduct will cause death or
serious physical injury, the person causes the death of
another person, including an unborn child or, as a result
of knowingly causing the death of another person, causes
the death of an unborn child; or

3. Under circumstances manifesting extreme indifference to
human life, the person recklessly engages in conduct that
creates a grave risk of death and thereby causes the death
of another person, including an unborn child or, as a



result of recklessly causing the death of another person,
causes the death of an unborn child.

B. An offense under this section applies to an unborn child
in the womb at any stage of its development …

C. Second degree murder is a class 1 felony …478

13–1105. First degree murder; classification

A. A person commits first degree murder if:

1. Intending or knowing that the person’s conduct will cause
death, the person causes the death of another person,
including an unborn child, with premeditation or, as a
result of causing the death of another person with
premeditation, causes the death of an unborn child.

2. Acting either alone or with one or more other persons the
person commits or attempts to commit sexual conduct
with a minor …, sexual assault …, molestation of a child
…, terrorism …, marijuana offenses …, dangerous drug
offenses …, narcotics offenses …, drive-by shooting …,
kidnapping …, burglary …, arson …, robbery …, escape
…, child abuse …, or unlawful flight from a pursuing law
enforcement vehicle … and in the course of and in
furtherance of the offense or immediate flight from the
offense, the person or another person causes the death of
any person.479

3. Intending or knowing that the person’s conduct will cause
death to a law enforcement officer, the person causes the
death of a law enforcement officer who is in the line of
duty.

B. Homicide, as prescribed in subsection A, paragraph 2 of
this section, requires no specific mental state other than
what is required for the commission of any of the
enumerated felonies.

C. An offense under subsection A, paragraph 1 of this
section applies to an unborn child in the womb at any
stage of its development …

D. First degree murder is a class 1 felony …480”
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Vehicular homicide is a separate offence in about half of the
states. In some states, for example Colorado, criminally
negligent homicide and vehicular homicide co-exist as separate
offences (in addition to manslaughter and two degrees of
murder).481

There is a major problem with such precise gradations of
homicide offences. It assumes that one can isolate those factors
or criteria that always make a homicide more or less
reprehensible. Let us take the deliberation/premeditation formula
as an example. In most states in the US the “worst” murders,
first degree murders, are reserved for deliberate and
premeditated killings.482 One can perhaps understand the
rationale behind such provisions, namely that it:

“reflect[s] a belief that one who meditates an intent to kill and then
deliberately executes it is more dangerous, more culpable or less
capable of reformation than one who kills on sudden impulse; or that
the prospect of the death penalty is more likely to deter men from
deliberate than from impulsive murder.”483

There are, however, severe problems with such an approach:

8–212

(a) It is almost impossible to distinguish between a
“premeditated” and a “merely intentional” killing. In the US,
most statutes have defined “intention” in terms of “conscious
objective”. If something is your objective, that, of necessity,
means you have made a decision to bring about that objective.
The making of that decision must, by definition, involve
premeditation and deliberation. As Cardozo J. put it:

“an intent to kill is always deliberate and premeditated … There can
be no intent unless there is a choice, yet by the hypothesis, the choice
without more is enough to justify the inference that the intent was
deliberate and premeditated … [Such statutes are] framed along the
lines of a defective and unreal psychology.”484

8–213



(b) A “purely impulsive” murder may be just as, if not more,
reprehensible than the cold-blooded, premeditated killing. As
Stephen put it:

“As much cruelty, as much indifference to the life of others, a
disposition at least as dangerous to society, probably even more
dangerous, is shown by sudden as by premeditated murders. The
following cases appear to me to set this in a clear light. A, passing
along the road, sees a boy sitting on a bridge over a deep river and, out
of mere wanton barbarity, pushes him into it and so drowns him. A
man makes advances to a girl who repels him. He deliberately but
instantly cuts her throat. A man civilly asked to pay a just debt
pretends to get the money, loads a rifle and blows out his creditor’s
brains. In none of these cases is there premeditation unless the word is
used in a sense as unnatural as ‘aforethought’, in ‘malice
aforethought’; but each represents even more diabolical cruelty and
ferocity than that which is involved in murders premeditated in the
natural sense of the word.”485

(c) Many premeditated killings are clearly not the most
reprehensible. Mercy killings, for example, are invariably
premeditated killings, yet they are generally regarded as far less
blameworthy than most other types of killings. A good example
of this is to be found in the United States case of Repouille v
United States.486 In this case, the defendant’s son was aged 13,
had been bedridden since infancy and was described as an
“incurable imbecile” who could not walk or talk; he had been
blind for five years. The defendant had spent all his savings on
an operation for the child but his condition had not improved.
The defendant began to talk of putting the boy out of his misery
and one day soaked a rag with chloroform and applied it to the
boy’s face, while he lay in his bed, until he died. This was a
clear case of a planned, premeditated killing which would be
first degree murder. Yet the jury convicted the defendant of
second degree manslaughter and requested sentencing leniency.
The judge suspended execution of a five-year sentence and
placed the defendant on probation. Commenting on this, Learned
Hand J stated:

“… the jury … did not feel any moral repulsion at his crime. Although



it was inescapably murder in the first degree, not only did they bring
in a verdict that was flatly in the face of the facts and utterly absurd—
for manslaughter in the second degree presupposes that the killing was
not deliberate—but they coupled even that with a recommendation
which showed that in substance they wished to exculpate the offender.
Moreover, it is also plain, from the sentence which he imposed, that
the judge could not have seriously disagreed with their
recommendation.”
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A case such as this highlights the total inadequacy of the
premeditation/deliberation formula in that it has not succeeded in
isolating the worst killings. Categories of homicide become
meaningless if they do not reflect common views of
reprehensibility.

At the other end of the spectrum from murder, we have seen that
more specificity is being added to the law of homicide. Whilst
manslaughter exists as a common law “dustbin” crime, new
homicide offences with a determinate sentence have been
created in recent years in the form of causing or allowing the
death of a child or vulnerable adult and various offences of
causing death by driving (offences under Horder’s regulatory
model). In addition, corporate manslaughter has been created to
punish deaths caused by corporate gross negligence. What all of
these new offences have in common is that they cater for killings
that take place outside the context of a violent attack where the
defendant has chosen to engage in violence against another
person.487 Further specific offences could be added to this
category, however. Medical negligence leading to death might
warrant a separate offence.488 As noted above, drug supply
causing death is an offence in some jurisdictions, and could form
the basis of a new offence here.489 However, Wilson’s arguments
against such a move are forceful.490 A further suggestion for a
separate homicide offence was made by the Association of Chief
Police Officers, which called for a new offence of “liability for
suicide”.491 This would be targeted at those who are guilty of
domestic abuse, and whose partners, such as the deceased in the
case of Dhaliwal,492 are driven to suicide. Such offenders are not
caught by the scope of the law on encouraging suicide, since



they would not have the necessary mens rea for that offence.
They might be guilty of constructive manslaughter, if it could be
proved that they committed an unlawful and dangerous act
which caused death. In Dhaliwal, it was suggested that such a
charge would be possible in cases where the victim was
suffering from a recognised psychiatric illness which was caused
by the abuse suffered at the hands of her partner, and which in
turn caused her to commit suicide. However, in many cases it
will be difficult to show that this was the case, and yet arguably
the deceased’s partner can be blamed for her death.493 If we were
to entertain the idea of creating such a specific offence, however,
where would such specificity end?

ANDREW ASHWORTH,
“‘MANSLAUGHTER’: GENERIC OR
NOMINATE OFFENCES?” IN C. M. V.
CLARKSON AND S. CUNNINGHAM
(EDS), CRIMINAL LIABILITY FOR
NON-AGGRESSIVE DEATH (2008),
PP.243; 246–247:
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“[W]e must now confront the question whether the law should be
structured around generic homicide offences or nominate offences.
Three arguments in favour of nominalism stand out—that it is much
more communicative, thereby emphasising the special duties of
citizens in certain roles or positions; that the circumstances of some
types of case are so unlike others that a separate category is a more
accurate label; and that, if there were not a nominate offence for certain
conduct, the law might be misapplied by juries. One argument against
nominate offences is that their creation may convey the impression,
however wrongly, that they are regarded as less serious than
manslaughter because they are labelled separately and differently.
Another counterargument raises questions about the deliberate mis-
labelling of certain homicides in order to avoid controversy …

One general argument against nominate offences is that they may



amount to a down-grading of the offence. Classifying the offences as
manslaughter or culpable homicide would be an appropriate
signification of the degree of wrongdoing, but a nominate offence
(perhaps using the less censuring term, ‘causing death by …’) may not
be a proper valuation. In order to grapple with this we need to separate
the label from the essence.

Applying a separate label to an offence (causing death by dangerous
driving, infanticide) may lead people to believe—and this would be an
empirical question—that certain forms of wrongdoing are being taken
less seriously. But then there is the further and arguably more
important question of whether that amounts to a real under-valuation,
i.e. whether the ‘valuation’ consists notimerely of the label attached but
also of the level of sentence imposed. That, too, would be an empirical
question. As intimated above, this question is rendered complex by the
increasing levels of sentencing for causing death by dangerous driving
in recent years, sentences that are often higher than those for
manslaughter by gross negligence and unlawful act manslaughter, and
sometimes higher than for manslaughter upon provocation (where the
considerations are, of course, very different).

A further argument against nominalism, though limited in its scope,
draws our attention back to the political context in which proposals for
homicide law have to be assessed. Any proposal explicitly to reduce
the censuring of homicides resulting from assisted suicide, suicide
pacts and mercy killing tends to stir up formidable political opposition.
Fears about the effects of such opposition led the Law Commission to
leave these cases out of its final report in 2006. Some will decry this as
cowardice, but the pragmatic truth is that recommendations that were
viewed as relaxations of the law in those areas might well undermine
all the other proposals in a package of reforms, so strong is the feeling
among some religious groups and others. The tendency is therefore to
leave these difficult cases aside, consigning them to a twilight world in
which other doctrines (notably diminished responsibility) are stretched
to accommodate such cases but only if sympathetic medical witnesses
can be found. This is an unusual face of nominalism: there seems to be
less controversy and greater public acceptance to be gained through
mislabelling these cases, often as manslaughter by reason of
diminished responsibility, than through using a clear and representative
label that draws attention to the circumstances.”



C. BASIS OF DISTINCTIONS
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Whether we have generic offences or specific offences of
homicide, the question remains as to how we should distinguish
between such offences. In the previous chapter on non-fatal
offences against the person it was argued that appropriate levels
of criminal liability and punishment ought to be fixed by
reference to a combination of blame and harm, and that “blame”
could involve a consideration of other factors in addition to
cognitive mens rea. Thus, as we saw, we might blame someone
more because of the method or circumstances of the crime—e.g.
torturing the victim. In homicide the harm is, of course, constant:
the victim is dead. There is, however, no particular reason why
the blame element giving rise to different offence categories,
must be limited to a consideration of the mental element of the
defendant.

Indeed, a glance at other jurisdictions reveals that classifications
of homicide offences could be made to depend on a variety of
other factors. The identity of the victim, for instance, could be
regarded as the key factor distinguishing two homicides with
identical mental states.494 In Louisiana it is first degree murder to
kill intentionally a fireman or a peace officer engaged in the
performance of their duties.495 Or, it could be the identity of the
killer that is regarded as decisive as in New York where it is first
degree murder if the murderer was confined in prison.496

Alternatively, the categorisation could be made to depend on the
method and circumstances of the killing. In Louisiana, it is first
degree murder to kill after being offered anything of value for
the killing,497 and in Idaho it is first degree murder to kill by
poisoning or torturing a victim to death.498

Such an approach would not be totally alien to English law
where the identity of the victim and the killer are highly relevant
for the crimes of infanticide and causing or allowing the death of
a child or vulnerable adult, and the method and circumstances of
the killing are equally relevant for the crime of causing death by
dangerous driving and the other vehicular homicide offences. An
objection to such an approach might be that it would be



impossible to achieve agreement as to what factors rendered a
killing more or less reprehensible. The Law Commission has
specifically rejected the suggestion that killing a police officer
on duty be first degree murder if the killer did not have the
requisite fault element, on the basis that such a rule would create
the potential for too much arbitrariness and legalism.499

However, the murder of a police officer or prison officer in the
course of his or her duty now attracts the starting point, for
sentencing purposes, of a whole life order.500 Further, the starting
points for sentencing in murder cases already list the following
factors as those justifying a particularly high minimum term: a
murder involving firearms or explosives; a murder done for gain;
a murder involving sexual or sadistic conduct; and a murder that
is racially or religiously aggravated.501 Would the law not be
more transparent if, rather than requiring that these factors not be
considered until the sentencing stage, they were utilised to
provide distinctions within the substantive law and define
different degrees of murder? As noted above, however, these
factors appearing within the statute do not provide an exhaustive
list of factors which a sentencing judge can take into account,
and judges retain discretion in sentencing. It is one thing to list
factors which can be a helpful tool in sentencing and quite
another to use them in order rigidly to define specific offences.

Elliott and de Than have argued that there is no need to have
such rigidity in defining specific offences, but that an aggravated
form of murder ought to be introduced to signify that an extra
level of “harm” may be caused in cases of homicide which
causes particular anxiety amongst the community.

CATHERINE ELLIOTT AND CLAIRE DE
THAN, “RESTRUCTURING THE
HOMICIDE OFFENCES TO TACKLE
VIOLENCE, DISCRIMINATION AND
DRUGS IN A MODERN SOCIETY”
(2009) 20 K.L.J. 69–88, 73, 75, 76:
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“The proposed aggravated murder offence would recognise that certain
forms of murder targetimembers of a particular community within our
society, such as a racist or homophobic murder, or target our society as
a whole, such as a terrorist bombing. Such offences can create
considerable public distress and insecurity. The impact of these crimes
goes beyond the immediate victim, family and friends, and affects the
community as a whole. The significance of this wider impact has been
recognised in international criminal law, through offences such as
crimes against humanity. It is this heightened impact on society that
would justify a more serious response from the criminal law …

The proposed new offence of aggravated murder would … apply in
two situations. The first is where the victim was chosen by the
defendant because of a general characteristic, such as their race,
gender, homosexuality or age; the defendant’s conduct created an
obvious risk of death; the defendant either intended the death or was
subjectively reckless as to causing death; and the conduct was
premeditated. In the case of a terrorist attack the victims could have
been selected purely on the basis that they were members of British
society, and this would amount to a relevant characteristic for these
purposes, as the broader the characteristic the greater the potential
impact on society, and therefore it would be illogical to restrict this
offence to situations where there is reliance upon a very precise
characteristic. A terrorist attack might target employees of a particular
organisation, such as a scientific laboratory carrying out tests on
animals or a foreign embassy. This offence would not deny that all
human life is equally valuable, but it would recognise that the loss of
certain human lives in certain circumstances will have a greater impact
on society than others, and would end the undervaluing of multiple
deaths—which is the case with the current homicide offences. Note
that the definition of this offence would not seek to lay down a
prescribed list of victim characteristics which would be relevant to its
commission, because prejudices are irrational and cannot be ranked.
Instead, what is important is that the victim has been identified because
of that general characteristic, as it is this method of victim selection
that generates the broader fear in those members of the public sharing
that characteristic …

The second way in which the offence of aggravated murder would be
committed would be where the offender was a mass or multiple
murderer who killed with an intention to kill. As an indication of



gravity, conviction of aggravated murder could give rise to a
mandatory life sentence and a minimum period in custody of 30 years.”
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Elliott and de Than do not provide a draft provision to
demonstrate how these ideas would be put into practice.
Although their suggestion avoids the need to provide a definitive
list of which characteristics will be sufficient to fall within it
thus avoiding the complex issues of valuing human life, such a
provision would be likely to be too loosely defined to provide
clear guidance. There are, in addition, conceptual problems with
this. An example relates to the treatiment of child-murderers.
Elliott and de Than recognise that children are most at risk from
members of their own family, but argue that aggravated murder
should only apply when the defendant targets a child to whom
they are not related, on the basis that it is the latter type of
childmurder which causes the most amount of disquiet.
However, rather than provide a tool in educating the public as to
the real dangers posed to their children as Elliott and de Than
suggest,502 surely the distinction would instead lend itself to
perpetuating the moral panics often resulting from stranger
murders whilst undermining the seriousness of child abuse that
turns fatal.

Can homicide offences be graded exclusively in terms of
differentimental elements? The Law Commission in England
and Wales has proposed a new hierarchy of homicide offences
incorporating two distinct degrees of murder.

LAW COMMISSION NO.304, MURDER,
MANSLAUGHTER AND INFANTICIDE
(2006):
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“1.64 In structuring the general homicide offences we have been
guided by a key principle: the ‘ladder’ principle. Individual offences of
homicide should exist within a graduated system or hierarchy of
offences. This system or hierarchy should reflect the offence’s degree
of seriousness, without too much overlap between individual offences



…

1.65 The ‘ladder’ principle also applies to sentencing. The mandatory
life sentence should be confined to the most serious kinds of killing. A
discretionary life sentence should be available for less serious (but still
highly blameworthy) killings.

1.66 Partal defences currently only affect the verdict of murder. This is
because a verdict of murder carries a mandatory sentence. That
sentence is not appropriate where there are exceptional mitigating
circumstances of the kind involved in the partial defences. These
mitigating circumstances necessitate a greater degree of judicial
discretion in sentencing. The law creates this discretion by means of
the partial defences which reduce what would otherwise be a verdict of
murder, which carries a mandatory sentence, to manslaughter, which
does not. Therefore, our recommended scheme does not extend the
application of the partial defences to second degree murder or
manslaughter. These offences would permit the trial judge discretion in
sentencing and they therefore lack the primary justification for having
partial defences.

The structure of offences

1.67 We believe that the following structure would make the law of
homicide more coherent and comprehensible, whilst respecting the
principles just set out above:

(1) First degree murder (mandatory life penalty)

(a) Killing intentionally.

(b) Killing where there was an intention to do serious
injury, coupled with an awareness of a serious risk of
causing death.

(2) Second degree murder (discretionary life maximum penalty)

(a) Killing where the offender intended to do serious injury.

(b) Killing where the offender intended to cause some
injury or a fear or risk of injury, and was aware of a
serious risk of causing death.

(c) Killing in which there is a partial defence to what would
otherwise be first degree murder.

(3) Manslaughter (discretionary life maximum penalty)



(a) Killing through gross negligence as to a risk of causing
death.

(b) Killing through a criminal act:

(i) intended to cause injury; or

(ii) where there was an awareness that the act involved
a serious risk of causing injury.

[(c) omitted].”
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There is much to recommend these proposals.503 The “ladder”
principle attempts to facilitate a logical approach being taken to
the question of distinguishing between different offences and
appears to succeed. The proposals shed the areas of homicide
law which are often seen as most objectionable at present,
namely the GBH rule for murder and the offence of constructive
manslaughter. Yet they do so without sacrificing the underlying
principles which some might say justify the current position.
Those who intend to cause GBH and kill are blameworthy, since
whether their victim will die or not is beyond their control. The
proposals place this level of blameworthiness on the same rung
of the ladder as foresight of a risk of death whilst intending to
cause injury. Similarly, those who would fall under the current
law of constructive manslaughter through assault resulting in
death remain liable for manslaughter, but only where they
foresee that injury could result. One issue with the final -
recommendations from the Law Commission is, however, that
unlike its original proposals, it recommends that manslaughter
would attract a discretionary life maximum penalty as it does
under the current law. Rogers suggests that this “would seem to
undermine the integrity of the whole new structure of homicide
offences”, given that there would be nothing in the sentence to
differentiate manslaughter from second degree murder.504

We have already seen that deciding where to draw the line
between murder and manslaughter through the use of mens rea is
a much debated topic. The Law Commission has sought to blur
the line between the offences by inserting between them the
offence of second degree murder to incorporate what would,



under the current law, fall within the lower ranks of murder and
the upper reaches of manslaughter. Questions remain, however,
over where on the ladder certain levels of blameworthiness
should be placed. In its provisional proposals, the Law
Commission singled out killing with intention to kill as the most
serious form of homicide and proposed that this be the only way
of committing first degree murder.505 Following consultation, the
Law Commission was persuaded that intention to kill is not
always more blameworthy than other forms of mens rea. In the
Report, an alternative form of mens rea for first degree murder
was added: killing with intention to cause serious injury whilst
aware of a serious risk of death. Norrie, in commenting on the
Law Commission’s Consultation Paper which suggested that
“reckless indifference” would provide one form of mens rea for
second degree murder,506 provides some arguments in favour of
the view that an extreme form of recklessness might actually be
sufficient for first degree murder, and that it would equate in
terms of blameworthiness with an intention to kill. His view is
that there is something, in addition to intentionality, that
determines how serious a killing is.507 This can be referred to as
the defendant’s “attitudinal state”. Norrie’s view is that if we
take account of the attitude of killers who display “reckless
indifference” we might find that they are just as blameworthy as
those who intend to kill:

“[d]oing harm so serious as to endanger life can be regarded
substantively as of the same order of culpability [as intention to kill]. It
exhibits a practical indifference that is as bad as intending to kill.”508
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The Law Commission’s provisional proposals received criticism
in relation to the definition of the term “reckless indifference”. It
was thought that the term was “unacceptably vague and liable to
create a very blurred line between second degree murder and
manslaughter”.509 The Law Commission has therefore provided a
clear formula for exactly what is needed in terms of recklessness
for both first and second degree murder. The defendant must
have adverted to a risk of death. But in addition to this, for first
degree murder he must have intended to cause serious injury,



and for second degree murder he must have intended to cause
injury. This last requirement is designed to distinguish those
liable for second degree murder from those who are guilty of
gross negligence manslaughter,510 where a risk of death may
have been foreseen but it was not the defendant’s purpose in
acting to harm the victim (e.g. a surgeon operating on a patient).
The distinction between first and second degree murder may
now lie in the seriousness of harm intended whilst being aware
of a risk of death. Given that the Law Commission has
abandoned its plan to define “serious” injury,511 this leaves a
great deal of discretion to the jury with little guidance on how to
distinguish between the offences. Further, it is arguable that an
intention to kill should be singled out as the most serious form of
blameworthiness and would be effective in singling out the
worst forms of killings. Some, such as Norrie and Wilson,512

may disagree, but it should be noted that the ladder structure
within the original proposals provided at least the possibility for
those who are aware of death to be labelled as murderers, albeit
in the second degree.

The other area of concern surrounding the ladder of offences is
how the partial defences would operate. A preliminary point is
thatimercy killing, except in cases in which the defendant can
show diminished responsibility, would amount to first degree
murder with no partial defence to accommodate the lesser
blameworthiness that many would argue such killers
demonstrate. The main reason for this, the Law Commission
states, is that euthanasia was outside the terms of its reference.513

The defences are, however, extended beyond the current law by
the proposal to allow duress to act as a full defence to first
degree murder, second degree murder and attempted murder.514

This is in addition to the two partial defences of provocation
(now replaced by loss of control) and diminished responsibility
which would operate only in relation to first degree murder,
reducing the offence to second degree murder rather than to
manslaughter. The reasoning behind this is that the existing
partial defences were created in order to avoid the mandatory life
penalty for murder; with the mandatory sentence being confined
to first degree murder and judges enjoying discretion in
sentencing for second degree murder there would be no need to



reduce the liability of such killers to that of manslaughter. Or
would there?

OLIVER QUICK AND CELIA WELLS,
“GETTING TOUGH WITH DEFENCES”
[2006] CRIM. L.R. 514, PP.515–516:
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“(a) What’s in a label?

A person entitled to a partial defence will nonetheless be convicted of
second degree murder, whereas now they would be convicted of
manslaughter. The unlawful homicide with which they currently share
that label—-involuntary manslaughters—will in the main still remain
as manslaughters. Partal defence killings would therefore be elevated
in seriousness to a ter above and carry the murder label. Since second
degree murder could also under the proposals include some killings
that would currently amount to murder (those where there is intention
to cause serious harm), this is more than just a rebranding. The
Commission seems relatively untroubled by this promotion of cases
from manslaughter to second degree murder. This is ‘not seen as a
problem’ yet the accompanying counterargument addresses a rather
different point …

(b) Like with unlike?

Partal defence murders would be bedfellows with those who are
recklessly indifferent to causing death. Some of the hidden premises
can be deduced in the arguments about reckless indifference to death.
First, the [Consultation Paper] argues that this should not be included
in first degree murder. The following paragraph then states that a
person should only be guilty of second degree murder if the reckless
indifference was to death (and notimerely to serious harm) because ‘as
the most serious homicide after first degree murder [it] should require a
very high level of culpability.’ The combined effect of restricting the
partial defences to first degree murder and of then placing them in the
same category as killings accompanied by either intention to cause
serious harm or reckless indifference to causing death, is that they
would in future represent a quite different level of culpability than they
do now. Antony Duff has noted, and we agree, that grouping someone



who deliberately killed but had a partial defence with someone who
killed through reckless indifference is ‘quite misleading’ as a matter of
fair or accurate labelling. In their response to [Partal Defences to
Murder], Justice for Women pointed out that shaking off the shackles
of a murder label is often as important a focus of the post-conviction
struggle of abused women who kill, as is their quest for freedom.”
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Thus, Quick and Wells are of the view that the Law Commission
“over-emphasises relativesculpability at the expense of the
significance of labelling”.515 The ladder of offences is neat and
logical, but there remains the argument of whether those that
suffer from diminished responsibility ought to be labelled as
murderers, albeit in the second degree, rather than
manslaughterers. Part of the reasoning behind the Law
Commission’s recommendations relates to the need for the
partial defences to operate in the same manner. The law would
become too complex if loss of control reduced liability from first
degree murder to second degree murder but it was felt that for
labelling purposes it was better that diminished responsibility
were able to reduce liability to manslaughter. Given that
defendants often plead these defences together, the jury’s task
would be overcomplicated if they were told that the effect of
each of the partial defences was different and this would lead to
the potential for “split juries” who agree that the case for first
degree murder is not made out but cannot decide whether the
verdict should be one of second degree murder or
manslaughter.516 Whilst many support the view that an offender
suffering from diminished responsibility deserves a label of
“manslaughterer” rather than “murderer”, the same is not true of
those who lose their self-control.

D. UNLAWFUL HOMICIDE—A
SINGLE OFFENCE
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Should English law abandon any such thoughts of further
categorisation, indeed abandon its existing categories of
homicide offences, and replace them with a single offence of



unlawful homicide?

In Hyam v DPP Lord Kilbrandon said:

“There does not appear to be any good reason why the crimes of
murder and manslaughter should not both be abolished, and the single
crime of unlawful homicide substituted; one,case will differ from
another in gravity, and that can be taken care of by variation of
sentences downwards from life imprisonment.”517

The main argument that can be adduced in favour of the
introduction of a single offence of unlawful homicide is that
murder varies so widely both in character and in culpability that
the judge ought to have discretion as to sentence. Writing before
the abolition of the death penalty, Morris and Blom-Cooper
espoused the view that murder is a unique crime set apart from
other homicide offences.518 Experience, it seems, has persuaded
them that they were wrong.

L. BLOM-COOPER AND T. MORRIS,
WITH MALICE AFORETHOUGHT
(2004), PP.56–57:
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“[T]he distinction between murder and other unlawful homicides is
essentially artificial. ‘Murder’ is a term used in common parlance,
often without much discrimination, to describe incidents of violent and
unnatural death to which social opprobrium is attached,
notwithstanding that a court may conclude at trial (if any) that the
proper verdict under the law is one of manslaughter. Murder is
essentially a term of art; a construct having its origins in the intellectual
patchwork of the common law that, responsive to the currents of
opinion but without any over-arching logic—still less -philosophy—
that has evolved over the centuries. In no way can it be regarded as a
phenomenon sui generis, since the boundary between murder and
manslaughter shifts as readily as the precise limits of a sand bar under
the influence of wind and tide.

The defences which may be employed to identify the crime as



manslaughter, rather than murder, are as chimerical in character as the
attempts to create categories of murder to which may be attached a
range of differential penaltes. The question must, therefore, be posed
whether it is profitable to expend further intellectual energy and
resources in pursuit of the ignis fatuus of their perfection.

Were the mandatory penalty of life imprisonment for murder to be
abolished, the incentive for defendants to persuade the courts that, if
they plead guilty it is to manslaughter and not to murder, would cease
to exist, and with it the problems of interpretation of motives and states
of mind that presently demand so much legal attention. That incentive
removed, the existence of a common sentencing tariff to reflect the
proportionality of penalty to the specific nature of the criminal event,
would make plain the underlying imperative; the establishment of a
single offence of criminal homicide.”
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Thus, other benefits of such reform are pragmatic. In many cases
where a murder conviction could probably have been obtained,
prosecutors are content to charge with manslaughter, or accept
pleas of guilty to manslaughter. This saves much time and
expense and indicates that prosecutors, at least, are often willing
to rely on judges exercising their sentencing discretion
reasonably.519 For example, in the Iranian Embassy siege case520

the prosecution accepted a plea of guilty to manslaughter in a
fairly clear-cut case of murder; the defendant was promptly
sentenced to life imprisonment, the same sentence he would
have received after a long, expensive trial resulting in a murder
conviction. Similar considerations, coupled with a desire to
shield the relatives of victims from hitherto unrevealed details,
prompted the prosecution in Sutcliffe (the so-called Yorkshire
Ripper case)521 to agree to a plea to manslaughter (the judge
declined to accept such a plea). If there were a single offence of
unlawful homicide, one would avoid the present anomalous
situation of some prosecutors accepting lesser pleas, while other
prosecutors insist on pursuing a murder charge.

Further, juries appear unwilling to convict of murder except in
clear cases as this is tying the judge’s hands as to sentence. By
returning verdicts of manslaughter in many cases, they are
allowing the judge to take all the circumstances into account



before imposing an appropriate sentence.522 Lord Denning has
said that “in many cases which are in law plainly murder, juries
return verdicts of manslaughter, because they do not think the
death sentence is appropriate”.523 Such a practice seems to have
survived the abolition of the death penalty. In Repouille v United
States,524 a case described as “inescapably first degree murder”,
the jury, quite perversely, returned a verdict of second degree
murder enabling the judge to impose a suspended sentence. If
the law is in a strait-jacket, judges, prosecutors and juries will
start ignoring the law. If this starts happening too extensively,
should not the law be changed?

A single offence of unlawful homicide would mean that life
imprisonment would be restricted to the worst cases. Such
persons would actually remain in prison for a substantial period
of time. This would increase public confidence in the life
sentence. At the moment, the judge has discretion in setting the
minimum term to be served in prison, although that discretion
should be exercised in accordance with the guidance provided by
the Criminal Justice Act 2003 Sch.21. In some ways, this
guidance makes the exercise very similar to setting a determinate
sentence in cases of manslaughter, although it ought to be borne
in mind that the time actually spent in prison will depend upon
the perceived dangerousness of the murderer and the whole of
the term must be served, unlike determinate sentences. The
different sentencing bands for minimum terms in murder cases
demonstrate the variation in culpability that murderers display
under the current system. It might be less opaque, however, to
admit defeat in trying to single out the worst types of killing for
the mandatory sentence and simply allow judges to impose
sentences of life imprisonment when they come across those
cases that deserve it.

The creation of a single offence would also mean that the
somewhat artificial rules on loss of control, diminished
responsibility, infanticide and suicide pacts could be
abandoned.525 These matters could then simply be treated as
mitigating factors relevant to sentencing.

What are the arguments against the introduction of a single
offence of unlawful homicide?



CRIMINAL LAW REVISION
COMMITTEE, WORKING PAPER ON
OFFENCES AGAINST THE PERSON,
1976:
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“5. To have a single offence of homicide, combining murder with a
lesser offence of manslaughter, would mean that the jury’s verdict
would leave the judge with no guidance as to the gravity of the offence.
In the absence of any new provision introducing a system of special
verdicts, the judge would have to assess, in deciding what penalty to
impose, whether intent to kill or a less serious degree of criminality
amounting to what is now manslaughter had been proved. If the
accused pleaded not guilty, the facts of the case would come out in the
evidence, but the verdict of the jury would be confined to the issue of
guilt or innocence of the offence of homicide. The judge would be left
to decide, for example, whether the provocation alleged in mitigation
(with the merger of murder and manslaughter, provocation would be a
matter of mitigation only) existed in fact. If the accused pleaded guilty
to homicide, the judge would have even less material on which to
decide such questions since he would not have had the benefit of
hearing detailed evidence. Thus the offence of homicide would apply
to a very wide range of circumstances, varying in their degree of
gravity, and the judge would be left to determine the true nature of the
offence without the assistance of the jury. The majority of us think that
the argument discussed in this paragraph is a very strong one; a
minority of members, however, consider that it is overstated.

6. To have a single offence of homicide covering such a wide range of
acts would make a conviction of the offence relatively uninformative in
that it would be used to describe the most heinous case of murder and
the least serious case of manslaughter. Although the Committee’s
proposals about the existing offence of manslaughter would reduce the
scope of the single offence of homicide (combining murder and
manslaughter), it would still be a wide-ranging offence classifying
under the same head both a person who killed under provocation or
while suffering from diminished responsibility and a person who killed
deliberately without any provocation and not suffering from any mental



disorder.

7. To abolish the offence of murder as such, although retaining it as
part of a wider offence of homicide, may appear to have the effect of
lessening the seriousness of taking life. We think that, in the public’s
mind, there is a stigma attaching to a conviction of murder and that this
rightly emphasises the seriousness of the offence and may have a
significant deterrent value …

8 … [T]he majority of us see advantages in the mandatory sentence
and think that there is a need for a special penalty for the most serious
cases of homicide in order to reassure the public and also for the
purposes of prevention and deterrence.”526
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There are two further objections to a suggested new offence of
unlawful homicide. First, such a proposal would result in a
substantial increase of judicial discretion in sentencing. In Ch.1,
the dangers of such discretion were considered. Over the past
three decades there has been a strong movement away from
judicial discretion in sentencing which ought to lead to a more
precise classification of offences. It can only be a retrograde step
to propose reforms to the substantive law that would involve an
increase in judicial discretion in sentencing.

Secondly, the Law Commission makes the following point:

“If, for Blom-Cooper and Morris, fault is merely a factor to reflect in
sentence, then that could logically be said to be true of the outcome
(the victim’s death) as well. Why single out unlawful killing for
separate treatiment, when it may purely have been chance that the
victim died, and the result could have been more or less serious bodily
harm done?”527

If we were to abolish the distinction between murder and
manslaughter would it not follow that we should abolish the
distinction between such offences as malicious wounding and
inflicting grievous bodily harm and wounding and causing
grievous bodily harm with intent?
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Chapter 9

Offences Against
Property

I. Introduction
9–001

There is a wide variety of offences against property in English
law, for example, theft, fraud, robbery, burglary, taking a motor
vehicle or other conveyance without authority, abstracting
electricity, blackmail, handling stolen goods, forgery, criminal
damage—and many more.

A. THE LEVEL OF OFFENDING
9–002

So widespread are these offences that people are more likely to
be the victim of a property offence than of any other kind of
crime. In the year ending September 2016, offences of theft,
robbery and fraud accounted for over half of all recorded crime.1

However, police statistics only deal with those offences which
are recorded and thus this source of information about the extent
of many forms of property crime is not accurate. The Crime
Survey for England and Wales (CSEW), formerly known as the
British Crime Surveys (BCS), attempts to shed some light upon
the dark figure of crime, by surveying householders in England
and Wales asking them whether they have experienced crime in
the past year, and inviting them to give details of offences
against them.2 The 2010/11 BCS illustrates that the public’s
likelihood of reporting crime varies considerably by the type of
offence. For instance, in that year, 96% of vehicle thefts were
reported3 (largely for insurance reasons). However, for theft
from a person only 29% were reported.4



The reasons for the differences between the police and the
CSEW figures are not hard to identify. For example, the value of
the property involved may be perceived by the victim (and the
police) as being too trivial to proceed; the cost and
inconvenience of taking action may make some victims reluctant
to proceed; it may be viewed as a private matter to be dealt with
themselves; it may be impossible to identify offenders (as will be
the case with much shoplifting); the behaviour may not be seen
by even the victim as truly criminal (as may be the case with the
problem of bad cheques), or they may simply feel too foolish or
embarrassed at having been “conned” out of their property. In
some cases, the victim may never even learn of their loss. When
asked why they had not reported a crime to the police in the
2010/11 BCS, 72% of victims gave the reason that they
perceived it as too trivial, there was no loss or they believed that
the police would or could not do much about it.5

The cost of property crime is vast. For instance, Levi and
Burrows estimated that fraud in the UK financial community
resulted in direct losses of £12.98 billion in 2005, with the total
known cost of fraud and dealing with fraud amounting to “at
least” £13.9 billion.6 However, this appears to be a considerable
underestimate of the true loss to the economy, and in 2016, the
Centre for Counter Fraud Studies estimated that the overall cost
of fraud to both the private and public sector could be as much
as £198 billion and that even this huge sum may be a
conservative estimate.7 Loss through fraud committed with the
use of UK-issued plastic payment cards reached £618 million in
the UK in the year 2016, of which £432.3 million involved
“card-not-present” (CNP) fraud (where a card has been used on
the internet, over the phone or by mail order).8 These figures
represented a rise of 9% on 2015, although this needs to be seen
in the context of an increase In card spending over this period of
6%.9 In the year ending March 2016, 4.7% of plastic card
owners were victims of card fraud.10 The introduction of chip
and pin technology has been heralded as a success in reducing
losses in respect of face-to-face fraud, which in 2016 amounted
to £62.8 million, down 15% from 2015,11 but such technology
cannot be used over the internet. Initiatives such as secure
payment systems introduced by card providers are designed to
go some way to reducing card fraud on the internet, and a special



police unit operated by the Metropolitan Police and City of
London Police entitled the Dedicated Cheque and Plastic Crime
Unit (DCPCU) has been working alongside banking industry
fraud investigators to try to reduce fraud since 2002.12 In
addition to measures being taken by the retail and banking
industries to try to reduce this type of fraud, the Government has
also reacted by creating agencies and organisations to combat
fraud. In 1988, the Serious Fraud Office was established as an
independent government organisation to investigate and
prosecute serious and complex fraud cases.13 In 2006, the
Serious Organised Crime Agency (SOCA), was established as a
national law enforcement agency, working in close collaboration
with UK intelligence and law enforcement partners, to prevent
and detect serious organised crime).14 SOCA has now been
abolished,15 and its operations merged into the National Crime
Agency, an intelligence-led organisation, which will provide
leadership and collaborate with law enforcement agencies and
other agencies in relation to the fight against fraud and
cybercrime.16

9–003

There is a wide diversity of offences thrown together under the
umbrella of property offences. The harm done may vary from
damage that endangers life, through robbery and “professional”
theft to behaviour that lies at the very fringes of criminality.
There is no typical offender (although the chances of it being a
young male are even higher than for other types of offences).
The public imagination may conjure up images of Fagin, Bill
Sikes or Ronald Biggs and those large-scale professional crimes
that capture the news headlines such the Hatton Garden
jewellery heist, allegedly the “largest burglary in legal history”,17

but, although professional criminals do exist, there also exist a
vast army of occasional criminals: the opportunist burglar or
mobile phone-snatcher, the shoplifter, the juvenile joy-rider, the
naïve passer of dud cheques, and the “respectable” employee
who takes advantage of his employer’s trust to embezzle funds.
Property offences encompass crime that could be described as
violent18 to crime that could be labelled as white-collar crime.19

B. THE SOCIOLOGICAL



BACKGROUND
9–004

Given the diversity of property offenders and offences, it is not
surprising that there exists a multiplicity of theories attempting
to account for such criminality. Some attempts have tried to
establish links between economic conditions and the rate of
property offending.20 Overall conclusions are difficult to draw
and any causal relationship is unlikely to be straightforward.
There are many varied explanations as to why people commit
property offences, and discussion of these is beyond the scope of
this book. However, an understanding of the law is assisted by
an appreciation of the context in which such offences occur and
the extent to which the law is utilised as a response to offending
behaviour.

J. HEPBURN, “OCCASIONAL
PROPERTY CRIME” IN R. MEIER (ED),
MAJOR FORMS OF CRIME (1984),
PP.88–89:

9–005

“Among the earliest criminal laws were those pertaining to property. In
a highly stratified society, especially one with a capitalistic economy,
power and status depend to a large degree on the economic resources a
person accumulates. Consequently, there generally is a strong, negative
public reaction to property offenses in the United States. The reaction
is particularly strong against armed robbery, mugging, and arson,
because these offenses combine loss of property with a potential for
physical harm to the victim. Residential burglary, which violates the
sanctity of the home, also generates a strong condemnation. In contrast,
the public outcry against shoplifting, vandalism, and other ‘petty’
forms of property crime is least vocal.

The magnitude of the public’s reaction to property offenses does not
seem to be associated with the amount of financial loss involved.
Compared to the multimillion-dollar losses which result from corporate
crime and organized crime, the losses incurred by occasional property



crimes are quite small …

Armed robbery netted a total of $339 million in property loss, for
example, while the total loss due to burglary was $3 billion. According
to the FBI, the total cost of all Part I property offenses was slightly
over $10 billion. In comparison, the annual cost to the public of faulty
goods, monopolistic practices, and other corporate crimes has been
estimated at between $174 and $231 billion … Furthermore, the
financial losses due to the criminal activities of organized crime are
estimated to be upwards of $50 billion annually … Despite the greater
loss due to corporate and organized crime, these crimes receive less
public condemnation than the more traditional property crimes.

The public’s reaction to property crimes is reflected in the legal
reaction taken by law enforcement agencies. Police agencies are largely
reactive; they respond to the crimes that are brought to their attention
by citizens. Legislators also are responsive to their constituency’s
concern with property crimes. As a result, a significant amount of the
time, money, and energy of law enforcement agencies is directed
toward ordinary property crimes. Increased police patrols are justified
on the (false) assumption that they reduce the opportunity for crime
and increase the risk of arrest. Merchants and residents are advised by
the police of various ‘target-hardening’ tactics, such as exterior lighting
and barred windows, designed to reduce the opportunity for crime.
Prosecutors and legislators champion the view that more severe legal
penalties are needed to deter crime.

Although the public and legal reaction to property crimes in general is
rather severe, the reaction to those who are occasional offenders tends
to be more restrained. Compared to other offenders processed routinely
by the courts, the occasional offender is (1) less likely to have a
criminal record of prior arrests and convictions, (2) more likely to have
been charged with a minor offense, (3) more respectable, as defined in
terms of employment history, residential stability, and family
relationships, and (4) more repentant. As a result of these
characteristics of the offender and the offense, the occasional offender
is treated less harshly by the criminal justice system. The prosecutor’s
office is less likely to file initial charges against the offender. If it does,
there is a strong probability that the offender will be diverted from
prosecution to some special restitution-oriented program or that the
charges will be dismissed before trial. Should the offender be
convicted, a prison sentence is most unlikely.”



9–006

The Crime Survey for England and Wales (CSEW) results are a
useful source of information about public attitudes towards
property offences, in two main contexts. First, such surveys have
a great deal to say about the sorts of crime that people are most
anxious about and the steps they take to reduce their
vulnerability. Fear of being “mugged” is a commonly expressed
concern; for some people this may cause them to avoid going out
at night at all if it can be avoided; for others it might (especially
in the case of women) mean never going out alone. Fear of
burglary might cause some to support neighbourhood watch
schemes. Fear of having their computers used for fraud might
cause executives to spend large amounts of money on security
systems and security experts.

Secondly, such surveys are a valuable means of ascertaining
what the public thinks about sentencing practices in relation to
property offences. Generally, public opinion polls reveal a
punitive approach to sentencing21 but it appears that “people
overestimate the leniency of the courts”.22 Results obtained from
the 2010/11 CSEW show that, when asked the question: “Out of
every 100 men aged 21 or over who are tried and found guilty of
house burglary how many are sent to prison?”, 86% of
respondents provided a large under-estimate of the actual
custody rate.23 Research in Victoria, Australia, found that judges
are not more lenient than the local community and that the
community does not “speak with one voice” on sentencing,
meaning that there were huge ranges in opinion as to the
appropriate sentences to impose in particular cases.24 The
community does not have firm views as to what is an appropriate
sentence for a case and those who are more certain they are right
are the harsher ones.25

Further, surveys indicate that while members of the public may
have a generalised preference for tough sentences, when asked
about a specific case study, their attitude is less punitive.26 There
is evidence that some victims of crime have similar attitudes,
and that their views as to what should happen in their own case
may appear lenient in comparison to their general opinion about
sentencing.27



C. THE LEGAL BACKGROUND
9–007

Discussion so far makes it clear that the structure of property
offences is very different from the offences against the person
already covered. With the latter, the seriousness of the injury
was critical in the structuring of offences and concomitant levels
of punishment: for example, causing death is more serious than
causing grievous harm, which in turn is worse than causing
actual bodily harm—and so on. Offences against property,
however, are not structured in such a clear manner. It is not
possible to follow the same pattern in structuring liability
because of the difficulty in measuring the “harm” done. One
possible method here is by assessing the value of the property
involved. English law, however, has eschewed such an approach
at a substantive level (although this is an important factor at the
sentencing stage) and instead has chosen to distinguish property
offences by the method of taking or dealing with the property.
According to this approach, deceiving someone into agreeing to
part with their property (formerly, the offence of obtaining
property by deception) is treated differently from coercing
someone with threats into parting with property (blackmail).
Whether each grouping is sufficiently precise and/or meaningful
is a matter to be returned to after an examination of the offences
themselves.

Another distinctive feature of the offences against property is
that they are mainly statutory and largely found in modern
statutes, in particular, the Theft Act 1968, the Theft Act 1978,
the Fraud Act 2006, the Criminal Damage Act 1971, the Forgery
and Counterfeiting Act 1981 and the Proceeds of Crime Act
2002. These statutes are somewhat distinctive in that they are
similar to a code. Most English statutes consolidate, amend or
add to the pre-existing law. The approach here is different. Take,
for instance, the Theft Act 1968. This Act swept away all the
previous law on the subject, creating entirely new law dealing
with most forms of dishonest dealings with property. As the Law
Commission has indicated that the codification of the whole of
the criminal law is still a long-term aim,28 it becomes particularly
important and interesting to see how our courts have handled



these areas of law.

Before examining the property offences themselves two
important preliminary points must be made.

The Criminal Law Revision Committee, in putting forward its
proposals29 which largely became the Theft Act 1968, wished to
avoid the technicality and complexity of the old law under the
Larceny Acts and, accordingly, deliberately tried to frame as
much of the legislation as possible in ordinary “simple”
language capable of being easily understood by the layman.
Accordingly, many key concepts (for example, “dishonesty”)
were inserted in the legislation without definition. The courts
could, of course, have developed their own legal definitions of
such concepts but have instead preferred to leave the meaning of
such words to the jury, as questions of fact. The jury are ordinary
people; they know what ordinary words mean—and do not need
judges to explain their meaning to them. This approach, leading
to a lack of fixed standards and inconsistency, has proved highly
controversial, as will be seen in this chapter.

9–008

The second preliminary issue in some ways completely
contradicts the above point. Offences against property deal with
interference with other persons’ rights or interests in property.
One is free to do as one likes with one’s own property. It is
therefore always necessary to ascertain that there is some other
person who has some right or interest in the property. For
instance, in Corcoran v Whent,30 a defendant ate a meal in a
hotel restaurant and left without paying. In order to determine
his liability for theft it became necessary to determine whether at
the time he decided not to pay (after he had eaten the food), the
food (in his stomach) belonged to anyone else! If it belonged to
him he could commit no crime as he would not be interfering
with anyone else’s rights or interests in property.31

However, how is one to determine whether anyone else has such
a proprietary right or interest in the property? There is a whole
body of law—the law of property, contract and quasi-contract—
devoted to answering such questions. The Theft Act 1968, for
example, uses many technical legal terms such as “trespasser”,32

“proprietary right or interest”,33 “trust”,34 etc. As these terms are



undefined it would appear reasonable that they be assigned their
established civil law meaning. Such an approach would,
however, fly in the face of the philosophy that words in such
legislation be assigned their ordinary meaning by ordinary
people, the jury. There is some force in such an approach. Civil
law meanings of words need adaptation to the purposes of the
criminal law, for instance, to accommodate the normal
requirement of mens rea. Further, the criminal law ought to
reflect everyday values and “the way we live”. Who better to
reflect such values than those “everyday folk”, the jury? This
appears to be the prevailing articulated view. In Morris,35 one of
the leading House of Lords’ decisions on theft, Lord Roskill was
highly critical of the approach that relied on the civil law
meaning of concepts. For instance, whether a contract was void
or voidable, was “so far as possible” not a relevant question in
relation to the law of theft.36

As will be seen, however, courts are not always prepared to
jettison established legal meanings and replace them with
“ordinary meanings”. (What is the ordinary meaning of those
ordinary words, “trust” or “equitable interest”?) Accordingly,
one of the fascinations of this area of law is to observe the
lurchings along the tightrope as the English courts try to achieve
an impossible balance between these two competing and
irreconcilable approaches.

A thorough consideration of all property offences is not possible,
even in a book of this size. Accordingly, the enquiry will be
limited to those offences that tell us most about the purposes and
structures of this area of law. The main offences to be considered
will be theft and fraud. Briefer consideration will also be given
to the offences of obtaining services dishonestly, robbery,
burglary, handling stolen goods and making off without
payment.

II. Theft

A. EXTENT AND CONTEXT
9–009



Theft offences accounted for approximately 39% of all recorded
crime in England and Wales in 2015–2016 (1,784,598 million
offences).37 However, as already seen, such official figures do
not reveal the dark figure of crime. Many thefts are simply not
reported or recorded. Whereas a high proportion of thefts of
motor vehicles are reported (because of the value of vehicles and
for insurance purposes),38 the picture of theft from vehicles and
theft from the person is rather different. In relation to stealth or
snatch thefts from the person, the 2015/16 CSEW estimated that
only 46% of such offences are reported to the police.39 In
relation to shoplifting (a particularly difficult crime to observe) it
has been estimated that only 3% of such incidents come to police
attention.40 Astor’s research concluded, for example, that one in
15 people stole goods from stores with store detectives noticing
only about 1% of those.41 More recently, the 2015 Commercial
Victimisation Survey found that only 34% of retailers reported
the last incidence of theft by customers that they had
experienced to the police.42 Such research renders almost
meaningless the official figure of recorded thefts from shops of
349,296 in 2015/16.43 This, together with the variable value of
goods being taken in shoplifting offences, with a recent average
value of £325 per incident of customer theft being estimated,44

means that only very rough estimates about overall losses can be
given.

Under-reporting occurs, as we have seen, for a variety of
reasons, but it does reflect to some extent the degree of
seriousness with which the offence is regarded. Vehicle thefts,
for instance, are viewed seriously and are almost always
reported.45 These surveys also enable assessments of seriousness
to be made on the basis of the penalties chosen by respondents
for a variety of offences. In the second BCS, 23% of respondents
thought that prison was the appropriate penalty for a 25-year-old
car thief with previous convictions, in comparison with 12%
who felt it to be the appropriate penalty for shoplifting.46 One
might be tempted to conclude from this, and the lower rate of
reporting of theft from shops, that this crime is regarded less
seriously than other forms of theft. The development of the term
“shoplifting” may even be seen as evidence of this, separating
this form of activity from “theft”. But any such conclusions
would have to be highly qualified. The relationship between



reporting and seriousness is by no means a perfect one. Sexual
crimes, for example, are rated highly seriously, yet are grossly
under-reported. In spite of the apparent under-reporting of
shoplifting, figures show that, since 2003, vehicle offences have
fallen dramatically, whilst shoplifting figures have remained
steady, so that both offences now represent similar proportions
of recorded property crime.47 In other words, there are other
reasons for not reporting an offence other than an attitude as to
its seriousness.48 Despite this, it is probably the case that
shoplifting is regarded as a comparatively minor offence: the
amount involved will generally be small; the victim of the
offence may be perceived as being a large, impersonal
organisation able to absorb the loss; and there may even be at
times a “there but for the grace of God …” sentiment. All this
does not, of course, amount to an argument for the
decriminalisation of “shoplifting”—but it may well be an
argument for the creation of a separate lesser offence.49

9–010

A type of theft that is very likely to be reported is theft of a
mobile phone, although statistics indicate that such thefts are
more likely to be reported to a network service provider than to
the police. The 2011/12 CSEW indicated that two-thirds of
people who had a mobile phone stolen via robbery or theft from
the person (e.g. by pick pocketing) reported the crime to the
police, whilst 81% reported it to their network provider.50

Around half (52%) of households who experienced theft of a
mobile phone in other circumstances in 2011/12 reported it to
the police, whilst three-quarters (75%) reported it to their
network service provider.51 This high reporting rate may reflect
the relative value of mobile phones compared with other
personal possessions typically carried on the person.52 In
2015/16, 1% of mobile phone owners experienced theft of a
mobile phone,53 a decrease of 1.2% on the previous year. It has
been suggested that this may be attributable to the development
by phone companies of improved security and anti-theft features
on mobile phones.54

B. THE LEGAL BACKGROUND
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Prior to the Theft Act 1968, what is now the crime of theft was
dealt with by three separate offences: larceny, embezzlement and
fraudulent conversion. Each of these offences and the distinction
between them was technical and highly complex. Further, the
offences were felt to be defective in that certain conduct that
would ordinarily be regarded as stealing did not come within the
definitions of the offences. The CLRC took the view that the
offences of larceny, embezzlement and fraudulent conversion
should be replaced by a single new offence of theft, with a
maximum penalty of ten years’ imprisonment.55 This proposal
was accepted by the Theft Act 1968 but in 1991 the penalty was
reduced to a maximum of seven years’ imprisonment.56 In
addition, low-value shoplifting offences have now effectively
been downgraded in seriousness: where the value of the goods
allegedly stolen does not exceed £200 and the defendant is 18 or
over, the offence is triable only summarily 57 Shoplifting
offences where the value of the goods stolen is less than £100
may be dealt with by way of a PND (Penalty Notice for
Disorder), a £90 fine issued by the police. 58 In practice, most
thieves do not receive sentences approaching the maximum
seven year term. In the 12 months ending September 2016, 8,438
PNDs (Penalty Notice for Disorder) were issued for
shoplifting.59 In the same year, less than 20% of those convicted
of theft offences were given absolute or conditional discharges,60

29.5% of those convicted of theft offences were given custodial
sentences, and the average length of such sentences was 9.3
months.61

C. THE LAW

1. Definition

THEFT ACT 1968 S.1(1)
9–012

“A person is guilty of theft if he dishonestly appropriates property
belonging to another with the intention of permanently depriving the
other of it; and ‘thief’ and ‘steal’ shall be construed accordingly.”
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The maximum penalty for this offence is seven years’
imprisonment.

In Lawrence,62 it was stressed by the House of Lords that this
definition involves several elements, all of which must be proved
to coincide before liability can be imposed. Each of these
elements is defined, wholly or partially, in the ensuing sections
of the Theft Act 1968 as follows:

· s.2: dishonesty,

· s.3: appropriation,

· s.4: property,

· s.5: belonging to another, and

· s.6: intention of permanent deprivation.

We shall deal first with the actus reus elements, namely,
appropriation of property belonging to another—before turning
to the mens rea elements, dishonesty and intention of permanent
deprivation.

2. Appropriation

THEFT ACT 1968 S.3:
9–014

“(1) Any assumption by a person of the rights of an owner amounts to
an appropriation, and this includes, where he has come by the property
(innocently or not) without stealing it, any later assumption of a right to
it by keeping or dealing with it as owner.

(2) Where property or a right or interest in property is or purports to be
transferred for value to a person acting in good faith, no later
assumption by him of rights which he believed himself to be acquiring
shall, by reason of any defect in the transferor’s title, amount to theft of
the property.”

CRIMINAL LAW REVISION



COMMITTEE, EIGHTH REPORT,
THEFT AND RELATED OFFENCES,
1966, CMND.2977, PARAS 34–35:
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“34. We hope, and believe, that the concept of ‘dishonest
appropriation’ will be easily understood even without the aid of further
definition. But there is a partial definition of ‘appropriates’ in …
(section) 3(1) … It seems to us natural to refer to the act of stealing in
ordinary cases as ‘appropriation’. We see no reason why the word
should seem strange for more than a short time …

35. There is an argument for keeping the word ‘converts’ because it is
well understood. But it is a lawyers’ word, and those not used to legal
language might naturally think that it meant changing something or
exchanging property for other property. ‘Appropriates’ seems
altogether a better word.”

An appropriation is an assumption of the rights of an owner. But
what are the rights of an owner?

F.H. LAWSON AND BERNARD
RUDDEN, THE LAW OF PROPERTY
(1982), PP.8–9:

“The main elements (of ownership) are (a) the right to make physical
use of a thing; (b) the right to the income from it, in money, in kind, or
in services; and (c) the power of management, including that of
alienation. Thus the owner of a car may drive it, hire it out, or sell it.
And of course within these areas he may do the same things more
generously: take the children for a drive, lend it to a friend, give it
away.”

9–017

In short, as Roman law used to put it, an owner has the right to
“use, enjoy and abuse” their property as they see fit.63 An owner
of property may keep it, sell it, give it away or destroy it.



Assuming the rights of an owner is laying claim to be in such a
position. The method of acquiring the property is not important.
There does not have to be a taking or removal, although this is,
of course, what occurs in the paradigmatic theft. The second part
of s.3(1) makes this clear. If the owner accidentally leaves a
book in the defendant’s room there can be an appropriation the
moment the defendant decides to keep the book. At this point,
she will be assuming a right to the book by keeping or dealing
with it as owner, despite the fact that she originally came by the
property quite innocently.

This last point leads directly to the central problem in the
interpretation of an “appropriation”. When the book has been
accidentally left in the defendant’s room she assumes the rights
of an owner the moment she decides to keep it. At this point she
is exercising one of the rights of ownership. However, if it were
held that this amounted to an appropriation this would mean that
there could be a theft by a defendant who has done nothing
wrong—other than have a blameworthy state of mind. Following
this logic, a defendant in a supermarket who places goods in a
trolley but who has a secret intention of stealing them will be
guilty of theft. She has decided not to pay for the goods and to
make off with them as and when she sees fit. The argument runs
that this is treating the goods as one’s own and is thus an
appropriation.

LAWRENCE V MPC [1972] A.C. 626
(HOUSE OF LORDS):
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Occhi, an Italian visitor who spoke little English, arrived in England at
Victoria station and asked the defendant, Lawrence, a taxi driver, to
take him to an address in Ladbroke Grove. The defendant informed
Occhi that it was a long way and would be expensive. (In reality, the
correct fare would have been about 10s. 6d. [52½p].) Occhi got into the
taxi and offered a £1 note. Lawrence said that this was not enough and,
with Occhi holding out his wallet for him, helped himself to a further
£6 from the wallet. He then drove Occhi to his destination. The
defendant was convicted of the theft of the approximate sum of £6



contrary to the Theft Act 1968 s.1(1) and appealed against his
conviction.

VISCOUNT DILHORNE:

“Mr Occhi, when asked whether he had consented to the money
being taken, said that he had ‘permitted’ … It may well be that when
he used the word ‘permitted’, he meant no more than that he had
allowed the money to be taken. It certainly was not established at the
trial that he had agreed to pay to the appellant a sum far in excess of
the legal fare for the journey and so had consented to the acquisition
by the appellant of the £6.

The main contention of the appellant in this House and in the Court
of Appeal was that Mr Occhi had consented to the taking of the £6
and that, consequently, his conviction could not stand. In my
opinion, the facts of this case to which I have referred fall far short
of establishing that Mr Occhi had so consented.

Prior to the passage of the Theft Act 1968, which made radical
changes in and greatly simplified the law relating to theft and some
other offences, it was necessary to prove that the property alleged to
have been stolen was taken ‘without the consent of the owner’
(Larceny Act 1916, section 1(1)).

These words are not included in section 1(1) of the Theft Act, …

I see no ground for concluding that the omission of the words
‘without the consent of the owner’ was inadvertent and not
deliberate, and to read the subsection as if they were included is, in
my opinion, wholly unwarranted. Parliament by the omission of
these words has relieved the prosecution of the burden of
establishing that the taking was without the owner’s consent. That is
no longer an ingredient of the offence …

That there was an appropriation in this case is clear. Section 3(1)
states that any assumption by a person of the rights of an owner
amounts to an appropriation. Here there was clearly such an
assumption …

Belief or the absence of belief that the owner had with such
knowledge consented to the appropriation is relevant to the issue of
dishonesty, not to the question whether or not there has been an
appropriation. That may occur even though the owner has permitted
or consented to the property being taken. So proof that Mr Occhi had



consented to the appropriation of £6 from his wallet without
agreeing to paying a sum in excess of the legal fare does not suffice
to show that there was not dishonesty in this case. There was ample
evidence that there was.”

Appeal dismissed
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Following this decision, the legal position was that there could
be an appropriation even though the victim consented to hand
over the property. Thus, the shopper who places the goods in the
supermarket trolley can be held to appropriate the goods at that
stage. The only thing that distinguishes the legitimate shopper
from the thief is the mental state of the latter.

In 1984, the House of Lords in Morris cast doubt on this
proposition by holding that the defendant must have done
something objectively wrong for there to be an appropriation. As
we shall see, however, this case (and its progeny) is no longer
good authority on this issue.

R. V MORRIS, ANDERTON V BURNSIDE
[1984] A.C. 320 (HOUSE OF LORDS):
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Two defendants took goods from a shelf in a supermarket and removed
the proper price labels, and replaced them with labels from cheaper
goods. The goods, bearing their incorrect price labels were presented at
the checkout counter. One defendant was arrested before, and the other
after, paying for the goods. The appeals were heard together.

LORD ROSKILL:

“It is to be observed that the definition of ‘appropriation’ in section
3(1) is not exhaustive …

The starting point … must, I think, be the decision of this House in
R. v Lawrence … [in which] Viscount Dilhorne also rejected the
argument that even if [the] four elements were all present there could
not be theft within the section if the owner of the property in
question had consented to the acts which were done by the



defendant. That there was in that case a dishonest appropriation was
beyond question and the House did not have to consider the precise
meaning of that word in section 3(1).

Mr Denison [counsel for the defendants] submitted that the phrase in
section 3(1) ‘any assumption by a person of the rights’ (my
emphasis) ‘of an owner amounts to an appropriation’ must mean any
assumption of ‘all the rights of an owner.’ Since neither respondent
had at the time of the removal of the goods from the shelves and of
the label switching assumed all the rights of the owner, there was no
appropriation and therefore no theft. Mr Jeffreys for the prosecution,
on the other hand, contended that the rights in this context only
meant any of the rights. An owner of goods has many rights—they
have been described as ‘a bundle or package of rights’. Mr Jeffreys
contended that on a fair reading of the subsection it cannot have
been the intention that every one of an owner’s rights had to be
assumed by the alleged thief before an appropriation was proved and
that essential ingredient of the offence of theft established.

My Lords, if one reads the words ‘the rights’ at the opening of
section 3(1) literally and in isolation from the rest of the section, Mr
Denison’s submission undoubtedly has force. But the later words
‘any later assumption of a right’ in subsection (1) and the words in
subsection (2) ‘no later assumption by him of rights’ seem to me to
militate strongly against the correctness of the submission. Moreover
the provisions of section 2(1)(a) also seem to point in the same
direction. It follows therefore that it is enough for the prosecution if
they have proved in these cases the assumption by the respondents of
any of the rights of the owner of the goods in question, that is to say,
the supermarket concerned, it being common ground in these cases
that the other three of the four elements … [of theft] had been fully
established.

My Lords, Mr Jeffreys sought to argue that any removal from the
shelves of the supermarket, even if unaccompanied by label
switching, was without more an appropriation. In one passage in his
judgment in Morris’s case, the learned Lord Chief Justice appears to
have accepted the submission, for he said [1983] Q.B. 587, 596: ‘it
seems to us that in taking the article from the shelf the customer is
indeed assuming one of the rights of the owner—the right to move
the article from its position on the shelf to carry it to the check-out.’



With the utmost respect, I cannot accept this statement as correct. If
one postulates an honest customer taking goods from a shelf to put in
his or her trolley to take to the checkpoint there to pay the proper price,
I am unable to see that any of these actions involves any assumption by
the shopper of the rights of the supermarket. In the context of section
3(1), the concept of appropriation in my view involves not an act
expressly or impliedly authorised by the owner but an act by way of
adverse interference with or usurpation of those rights. When the
honest shopper acts as I have just described, he or she is acting with the
implied authority of the owner of the supermarket to take the goods
from the shelf, put them in the trolley, take them to the checkpoint and
there pay the correct price, at which moment the property in the goods
will pass to the shopper for the first time …

If, as I understand all your Lordships to agree, the concept of
appropriation in section 3(1) involves an element of adverse
interference with or usurpation of some right of the owner, it is
necessary next to consider whether that requirement is satisfied in
either of these cases. As I have already said, in my view mere removal
from the shelves without more is not an appropriation. Further, if a
shopper with some perverted sense of humour, intending only to create
confusion and nothing more both for the supermarket and for other
shoppers, switches labels, I do not think that that act of label switching
alone is without more an appropriation, though it is not difficult to
envisage some cases of dishonest label-switching which could be. In
cases such as the present, it is in truth a combination of these actions,
the removal from the shelf and the switching of the labels, which
evidences adverse interference with or usurpation of the right of the
owner. Those acts, therefore, amount to an appropriation and if they
are accompanied by proof of the other three elements to which I have
referred, the offence of theft is established. Further, if they are
accompanied by other acts such as putting the goods so removed and
re-labelled into a receptacle, whether a trolley or the shopper’s own bag
or basket, proof of appropriation within section 3(1) becomes
overwhelming …”

Appeals dismissed

9–021

This requirement that the defendant must do acts objectively
inconsistent with the rights of the owner is consistent with what



Fletcher calls the “theory of manifest criminality”. We saw when
examining the law of attempts how this theory leads to an
“objectivist orientation”, with insistence that the acts must come
close to the completed crime so as to be manifestly dangerous
and a threat to security. This was the theory endorsed by the
House of Lords in Anderton v Ryan64 where a distinction was
drawn between “objectively innocent” acts on the one hand and
“criminal” or “guilty” acts on the other.

Fletcher states that “manifestly criminal” activities must exhibit
at least the following essential features. First, the criminal act
must manifest, on its face, the actor’s criminal purpose. And
secondly, the conduct should be “of a type that is unnerving and
disturbing to the community as a whole”.

GEORGE P. FLETCHER, RETHINKING
CRIMINAL LAW (1978), PP.82–89:
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“The principle of manifest criminality supported the expansion of the
law to include all acts of taking that conformed to the shared paradigms
of stealthful and forcible taking. A guest sneaking out with his host’s
dining utensils looked as much like a thief as any then punished. So,
too, the customer that runs from the store with the shopkeeper chasing
after him … The purpose of raising an issue of animus was to
challenge the authenticity of appearances. Someone who looked like a
thief in the act of taking might not have been one in fact … The
primary inquiry was the act of larceny (theft), and only in extraordinary
cases might there have been a dispute about whether someone who
acted like a thief had the ‘spirit’ or animus of a thief. Thus the law was
structured so as to render intent a subsidiary issue. It was a basis for
defeating the implications of the primary element of acting manifestly
like a thief … Routine business transactions, deliveries and takings by
consent do not bear this imprint of larceny, and therefore … lack the
features of manifest thievery … The value implicitly protected in the
pattern of manifest criminality is the privacy of criminal suspects.
Judges may not enquire about the accused’s mental state, self-control
and culpability unless they find preliminarily that the accused’s
conduct meets an objective standard of liability. The objective standard



is the manifestly criminal act.”
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The approach adopted in Morris can be seen as consistent with
the “harm principle”: conduct should only be criminalised to
prevent the causing of harm, albeit of a “second-order” nature,65

to others. The defendant by doing something manifestly
observable as wrong, for example, switching price labels, is
doing something that is a threat to the security of the store; the
interests of the store have been violated and they have sustained
a “second-order harm”. This approach stands in sharp contrast to
“protectionalist criminology”66 sustained by the utilitarian
philosophies of punishment. Where the main interest is the
protection of the property of others, then whatever measures are
necessary to effect such protection become acceptable, even if
this means imposing liability at an early stage when a defendant
has done nothing observably wrong. If an individual has a
blameworthy state of mind, then for deterrent, incapacitative and
rehabilitative reasons they need punishment.

The operation of the Morris principle can best be seen by
applying it to the facts of several cases on theft.

In Eddy v Niman,67 the defendant, intending to steal goods from
a store, took them from a shelf and placed them in the provided
receptacle. He was not liable for theft because he had done
nothing manifestly wrong. He was doing precisely what the store
expected all its customers to do, namely, place goods in a
receptacle provided by the store.

In Skipp,68 the defendant, posing as a genuine haulage contractor,
obtained instructions and collected two loads of oranges and
onions to be delivered from London to Leicester. He had the
intention of stealing the goods from the outset but only after
loading them did he actually make off with them. It was held
that he did not appropriate the goods when he loaded them
because at that stage he was not doing anything inconsistent with
the owner’s rights. The appropriation occurred when the goods
were “diverted from their true destination”. In Fritschy,69 the
defendant, acting under the instructions of the owner, collected a
quantity of krugerrands (South African gold coins) in London to



deliver them to Switzerland. All along he had a secret intention
to steal the coins, which he did in Switzerland. The Court of
Appeal held that there was no appropriation in England because
the defendant had acted with the owner’s authority at that stage.
The coins were only appropriated in Switzerland where the
defendant committed the acts that amounted to an adverse
interference with the owner’s rights.

These cases were, of course, difficult to reconcile with
Lawrence. The House of Lords in Gomez strongly confirmed
Lawrence, disapproved much of Morris and overruled Skipp and
Fritschy. In doing so, much reliance was placed on the following
civil decision.

DOBSON V GENERAL ACCIDENT FIRE
AND LIFE ASSURANCE CORP PLC
[1989] 3 W.L.R. 1066 (COURT OF
APPEAL, CIVIL DIVISION):
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The claimant had a home insurance policy with the defendant which
covered him against loss by “theft”. He advertised a Rolex watch and
diamond ring for sale for £5,950. The goods were purchased by a rogue
using a stolen building society cheque which was worthless. The
claimant claimed under his insurance policy and the question was
whether there had been a “theft”.

PARKER LJ:

“On the basis of R. v Lawrence … the facts of the present case
appear to establish that the rogue assumed all the rights of an owner
when he took or received the watch and ring from the plaintiff. That
he did so dishonestly and with the intention of permanently
depriving the plaintiff of it are matters beyond doubt …

After anxious consideration I have reached the conclusion that
whatever R. v Morris did decide it cannot be regarded as having
overruled the very plain decision in R. v Lawrence that appropriation
can occur even if the owner consents and that R. v Morris itself
makes it plain that it is no defence to say that the property passed



under a voidable contract … I would therefore dismiss the appeal.”

BINGHAM LJ:

“I do not find it easy to reconcile … [Lawrence] with the reasoning
of the House in R. v Morris. Since, however, the House in R. v
Morris considered that there had plainly been an appropriation in
Lawrence’s case, this must (I think) have been because the Italian
student, although he had permitted or allowed his money to be taken,
had not in truth consented to the taxi driver taking anything in excess
of the correct fare. This is not a wholly satisfactory reconciliation,
since it might be said that a supermarket consents to customers
taking goods from its shelves only when they honestly intend to pay
and not otherwise. On the facts of the present case, however, it can
be said, by analogy with Lawrence’s case, that although the plaintiff
permitted and allowed his property to be taken by the rogue, he had
not in truth consented to the rogue becoming owner without giving a
valid draft drawn by the building society for the price. On this basis I
conclude that the plaintiff is able to show an appropriation sufficient
to satisfy s.1(1) of the 1968 Act when the rogue accepted delivery of
the articles.”

Appeal dismissed

R. V GOMEZ [1993] A.C. 442 (HOUSE
OF LORDS):
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The appellant, an assistant manager of an electrical goods shop, lied to
the manager of the store that two cheques were valid, with the result
that £16,000 worth of goods were supplied to a rogue. The appellant
and the rogue were convicted of theft. Their appeal was allowed by the
Court of Appeal (Criminal Division). The Crown appealed to the
House of Lords.

LORD KEITH OF KINKEL (WITH WHOM LORD JAUNCEY OF
TULLICHETTLE AND LORD SLYNN OF HADLEY AGREED):

“Lord Roskill was undoubtedly right [in Morris] … that the
assumption by the defendant of any of the rights of an owner could
amount to an appropriation … But there are observations [from his



speech] … that I must regard as unnecessary … and as being
incorrect. In the first place, it seems to me that the switching of price
labels on the article is in itself an assumption of one of the rights of
the owner, whether or not it is accompanied by some other act such
as removing the article from the shelf and placing it in a basket or
trolley. No one but the owner has the right to remove a price label
from an article or to place a price label upon it. If anyone else does
so, he does an act, as Lord Roskill puts it, by way of adverse
interference with or usurpation of that right. This is no less so in the
case of the practical joker figured by Lord Roskill than in the case of
one who makes the switch with dishonest intent. The practical joker,
of course, is not guilty of theft because he has not acted dishonestly
and does not intend to deprive the owner permanently of the article.
So the label switching in itself constitutes an appropriation and so to
have held would have been sufficient for the dismissal of both
appeals. On the facts of [Morris] … it was unnecessary to decide
whether … the mere taking of the article from the shelf and putting it
in a trolley or other receptacle amounted to the assumption of one of
the rights of the owner, and hence an appropriation. There was much
to be said in favour of the view that it did, in respect that doing so
gave the shopper control of the article and the capacity to exclude
any other shopper from taking it. However, Lord Roskill expressed
the opinion that it did not, on the ground that the concept of
appropriation in the context of section 3(1) ‘involves not an act
expressly or impliedly authorised by the owner but an act by way of
adverse interference with or usurpation of those rights’.

While it is correct to say that appropriation for purposes of section
3(1) includes the latter sort of act, it does not necessarily follow that
no other act can amount to an appropriation and in particular that no
act expressly or impliedly authorised by the owner can in any
circumstances do so. Indeed, R. v Lawrence is a clear decision to the
contrary since it laid down unequivocally that an act may be an
appropriation notwithstanding that it is done with the consent of the
owner. It does not appear to me that any sensible distinction can be
made in this context between consent and authorisation …

[His Lordship then cited extensively from Dobson agreeing with
Parker LJ but finding Bingham’s LJ’s suggested reconciliation of
Morris with Lawrence to be unsound.]

The actual decision in Morris was correct, but it was erroneous, in



addition to being unnecessary for the decision, to indicate that an act
expressly or impliedly authorised by the owner could never amount
to an appropriation. There is no material distinction between the
facts in Dobson and those in the present case. In each case the owner
of the goods was induced by fraud to part with them to the rogue.
Lawrence makes it clear that consent to or authorisation by the
owner of the taking by the rogue is irrelevant. The taking amounted
to an appropriation within the meaning of section 1(1) of the Act of
1968. Lawrence also makes it clear that it is no less irrelevant that
what happened may also have constituted the offence of obtaining
property by deception under section 15(1) of the Act …

The decision in Lawrence was a clear decision … which had stood
for 12 years when doubt was thrown upon it by obiter dicta in
Morris. Lawrence must be regarded as authoritative and correct, and
there is no question of it now being right to depart from it …

In my opinion … [Skipp and Fritschy] were inconsistent with
Lawrence and were wrongly decided.”

9–026

LORD BROWNE-WILKINSON:

“The fact that Parliament used that composite phrase—‘dishonest
appropriation’—in my judgment casts light on what is meant by the
word ‘appropriation’. The views expressed (obiter) by this House in
Morris that ‘appropriation’ involves an act by way of adverse
interference with or usurpation of the rights of the owner treats the
word appropriation as being tantamount to ‘misappropriation’. The
concept of adverse interference with or usurpation of rights
introduces into the word appropriation the mental state of both the
owner and the accused. So far as concerns the mental state of the
owner (did he consent?), the Act of 1968 expressly refers to such
consent when it is a material factor: see section 2(1)(b), 11(1), 12(1)
and 13. So far as concerns the mental state of the accused, the
composite phrase in section 1(1) itself indicates that the requirement
is dishonesty.

For myself, therefore, I regard the word ‘appropriation’ in isolation
as being an objective description of the act done irrespective of the
mental state of either the owner or the accused. It is impossible to
reconcile the decision in Lawrence (that the question of consent is



irrelevant in considering whether there has been an appropriation)
with the views expressed in Morris, which latter views in my
judgment were incorrect.”
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LORD LOWRY (DISSENTING):

“The ordinary and natural meaning of ‘appropriate’ is to take for
oneself, or to treat as one’s own, property which belongs to someone
else. The primary dictionary meaning is ‘to take possession of, take
to oneself, especially without authority’, and that is in my opinion
the meaning which the word bears in section 1(1). The act of
appropriating property is a one-sided act, done without the consent
or authority of the owner. And, if the owner consents to transfer
property to the offender or to a third party, the offender does not
appropriate the property, even if the owner’s consent has been
obtained by fraud …

Coming now to section 3, the primary meaning of ‘assumption’ is
‘taking to oneself’, again a unilateral act, and this meaning is
consistent with subsections (1) and (2). To use the word in its
secondary, neutral sense would neutralise the word ‘appropriation’,
to which assumption is here equated, and would lead to a number of
strange results. Incidentally, … ‘the rights’ may mean ‘all the
rights’, which would be the normal grammatical meaning, or (less
probably, in my opinion) ‘any rights’ see R. v Morris …

I would respectfully agree with [Lord Roskill’s description in
Morris] … in relation to dishonest actions, of appropriation as
involving an act by way of adverse interference with or usurpation of
the owner’s rights, but I believe that the less aggressive definition of
appropriation which I have put forward fits the word as used in an
honest sense in section 2(1) as well as elsewhere in the Act … [He
then expressly declined to discuss whether Morris itself was really
an example of theft.]

[T]here was no theft [in Dobson] because the property passed with
the fraudulently obtained consent of the owner and the buyer was
guilty of obtaining by deception in the false pretences sense …

It is true that Morris contains no disapproval or qualification of
Lawrence, but, in my view, the main statements of principle in these



cases cannot possibly be reconciled and the later case therefore must
not be regarded as providing any support for the earlier …

[In the Court of Appeal in the present case] Lord Lane CJ said:

‘.… We therefore conclude that there was a de facto, albeit
voidable, contract between the owners and Ballay [one of
Gomez’s associates]; that it was by virtue of that contract that
Ballay took possession of the goods; that accordingly the
transfer of the goods to him was with the consent and express
authority of the owner and that accordingly there was no lack of
authorisation and no appropriation …’

I respectfully agree … [and] would dismiss the Crown’s appeal.”

Appeal allowed
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The decision of the majority of the House of Lords in Gomez
may have resolved the conflict between Lawrence and Morris,
but in Gomez the defendant had induced the shop manager to
part with possession of the electrical equipment by means of a
fraudulent deception. This meant that, at common law, the
defendant only obtained a voidable title to the goods, and the
shop manager had the right to rescind the contract.70 It might
therefore be argued that Gomez could be distinguished and was
not applicable in a case where the original owner of the property
parted with all of his rights in the property and the defendant
acquired full, indefeasible title. However, this point was firmly
resolved in the case of Hinks.

R. V HINKS [2001] 2 A.C. 241 (HOUSE
OF LORDS):
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The defendant made friends with a man of limited intelligence. She
regularly accompanied him to his building society where he made
withdrawals from his account amounting to a total of about £60,000
which was deposited in the defendant’s account. A consultant
psychiatrist gave evidence that the man was naïve and trusting and had
no idea of the value of his assets or the ability to calculate their value,



and that, although he was capable of making the decision to divest
himself of money, it was unlikely he could make that decision alone.
The defendant was convicted of theft of the money withdrawn from his
account. The Court of Appeal dismissed her appeal. She appealed to
the House of Lords.
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LORD STEYN:

“The certified question before the House is as follows: ‘Whether the
acquisition of an indefeasible title to property is capable of
amounting to an appropriation of property belonging to another for
the purposes of section 1(1) of the Theft Act 1968.’ In other words,
the question is whether a person can ‘appropriate’ property
belonging to another where the other person makes him an
indefeasible gift of property, retaining no proprietary interest or any
right to resume or recover any proprietary interest in the property …

[I]t is immaterial whether the act was done with the owner’s consent
or authority. It is true of course that the certified question in Gomez
referred to the situation where consent had been obtained by fraud.
But the majority judgments do not differentiate between cases of
consent induced by fraud and consent given in any other
circumstances. The ratio involves a proposition of general
application. Gomez therefore gives effect to section 3(1) of the Act
by treating ‘appropriation’ as a neutral word comprehending ‘any
assumption by a person of the rights of an owner’. If the law is as
held in Gomez, it destroys the argument advanced on the present
appeal, namely that an indefeasible gift of property cannot amount to
an appropriation.

Counsel for the appellant submitted in the first place that the law as
expounded in Gomez and Lawrence must be qualified to say that
there can be no appropriation unless the other party (the owner)
retains some proprietary interest, or the right to resume or recover
some proprietary interest, in the property. Alternatively, counsel
argued that ‘appropriates’ should be interpreted as if the word
‘unlawfully’ preceded it. Counsel said that the effect of the decisions
in Lawrence and Gomez is to reduce the actus reus of theft to
‘vanishing point’. He argued that the result is to bring the criminal
law ‘into conflict’ with the civil law. Moreover, he argued that the
decisions in Lawrence and Gomez may produce absurd and



grotesque results. He argued that the mental requirements of
dishonesty and intention of permanently depriving the owner of
property are insufficient to filter out some cases of conduct which
should not sensibly be regarded as theft …

[I]n such cases a prosecution is hardly likely and if mounted, is
likely to founder on the basis that the jury will not be persuaded that
there was dishonesty in the required sense. And one must retain a
sense of perspective … If the law is restated by adopting a narrower
definition of appropriation, the outcome is likely to place beyond the
reach of the criminal law dishonest persons who should be found
guilty of theft …

Counsel for the appellant further pointed out that the law as stated in
Lawrence and Gomez creates a tension between the civil and the
criminal law. In other words, conduct which is not wrongful in a
civil law sense may constitute the crime of theft. Undoubtedly, this
is so. The question whether the civil claim to title by a convicted
thief, who committed no civil wrong, may be defeated by the
principle that nobody may benefit from his own civil or criminal
wrong does not arise for decision. Nevertheless, there is a more
general point, namely that the interaction between criminal law and
civil law can cause problems … The purposes of the civil law and
the criminal law are somewhat different. In theory the two systems
should be in perfect harmony. In a practical world there will
sometimes be some disharmony between the two systems. In any
event, it would be wrong to assume on a priori grounds that the
criminal law rather than the civil law is defective … The tension
between the civil and the criminal law is therefore not in my view a
factor which justifies a departure from the law as stated in Lawrence
and Gomez. Moreover, these decisions of the House have a marked
beneficial consequence. While in some contexts of the law of theft a
judge cannot avoid explaining civil law concepts to a jury (e.g. in
respect of section 2(1)(a)), the decisions of the House of Lords
eliminate the need for such explanations in respect of appropriation.
That is a great advantage in an overly complex corner of the law.

My Lords, if it had been demonstrated that in practice Lawrence and
Gomez were calculated to produce injustice that would have been a
compelling reason to revisit the merits of the holdings in those
decisions. That is, however, not the case. In practice, the mental
requirements of theft are an adequate protection against injustice. In



these circumstances I would not be willing to depart from the clear
decisions of the House in Lawrence and Gomez. This brings me back
to counsel’s principal submission, namely that a person does not
appropriate property unless the other (the owner) retains, beyond the
instant of the alleged theft, some proprietary interest or the right to
resume or recover some proprietary interest. This submission is
directly contrary to the holdings in Lawrence and Gomez. It must be
rejected. The alternative submission is that the word ‘appropriates’
should be interpreted as if the word ‘unlawfully’ preceded it so that
only an act which is unlawful under the general law can be an
appropriation. This submission is an invitation to interpolate a word
in the carefully crafted language of the 1968 Act. It runs counter to
the decisions in Lawrence and Gomez and must also be rejected. It
follows that the certified question must be answered in the
affirmative … I would dismiss the appeal to the House.”
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LORD HOBHOUSE (DISSENTING):

“The reasoning of the Court of Appeal therefore depends upon the
disturbing acceptance that a criminal conviction and the imposition
of custodial sanctions may be based upon conduct which involves no
inherent illegality and may only be capable of being criticised on
grounds of lack of morality. This approach itself raises fundamental
questions. An essential function of the criminal law is to define the
boundary between what conduct is criminal and what merely
immoral. Both are the subject of the disapprobation of ordinary
right-thinking citizens and the distinction is liable to be arbitrary or
at least strongly influenced by considerations subjective to the
individual members of the tribunal. To treat otherwise lawful
conduct as criminal merely because it is open to such disapprobation
would be contrary to principle and open to the objection that it fails
to achieve the objective and transparent certainty required of the
criminal law by the principles basic to human rights …

If one treats the ‘acceptance’ of the gift as an appropriation, and this
was the approach of the judge and is implicit in the judgment of the
Court of Appeal (despite their choice of words), there are immediate
difficulties with section 2(1)(a). The defendant did have the right to
deprive the donor of the property. The donor did consent to the
appropriation; indeed, he intended it. There are also difficulties with



section 6 as she was not acting regardless of the donor’s rights; the
donor has already surrendered his rights. The only way that these
conclusions can be displaced is by showing that the gift was not
valid. There are even difficulties with section 3 itself. The donee is
not ‘assuming the rights of an owner’: she has them already …

Section 3 does not use any qualitative expression such as
‘misappropriates’ nor does it repeat the Larceny Act expression
‘without the consent of the owner’. It has thus been read by some as
if ‘appropriates’ was a wholly colourless expression. This reading
declines to draw any guidance from the context in which the word is
used in the definition in section 1(1) and the scheme of sections 2 to
6. It also declines to attach any significance to the use of the word
‘assumption’. This led some curious submissions being made to your
Lordships.

It was for example suggested that the garage repair mechanic
employed to change the oil of a car would have appropriated the car.
The reasoning is that only the owner has the right to do this or tell
someone to do it therefore to do it is to assume the rights of the
owner. This is an absurdity even when one takes into account that
some of the absurd results can be avoided by other parts of the
definition of theft. The mechanic is not assuming any right; he is
merely carrying out the instructions of the owner. The person who
accepts a valid gift is simply conforming to the wishes of the owner.
The words ‘appropriate’ (property belonging to another) and
‘assume’ (the rights of that other) have a useful breadth of meaning
but each of them in its natural meaning includes an element of doing
something which displaces the rights of that other person. The rights
of that other (the owner) include the right to authorise another (the
defendant) to do things which would otherwise be an infringement
of the rights of the owner …

My Lords, the relevant law is contained in sections 1 to 6 of the Act.
They should be construed as a whole and applied in a manner which
presents a consistent scheme both internally and with the remainder
of the Act. The phrase ‘dishonestly appropriates’ should be
construed as a composite phrase. It does not include acts done in
relation to the relevant property which are done in accordance with
the actual wishes or actual authority of the person to whom the
property belongs. This is because such acts do not involve any
assumption of the rights of that person within section 3(1) or



because, by necessary implication from section 2(1), they are not to
be regarded as dishonest appropriations of property belonging to
another.

Actual authority, wishes, consent (or similar words) mean, both as a
matter of language and on the authority of the three House of Lords
cases, authorisation not obtained by fraud or misrepresentation. The
definition of theft therefore embraces cases where the property has
come to the defendant by the mistake of the person to whom it
belongs and there would be an obligation to restore it—section 5(4)
—or property in which the other still has an equitable proprietary
interest—section 5(1). This would also embrace property obtained
by undue influence or other cases coming within the classes of
invalid transfer …

In cases of alleged gift, the criteria to be applied are the same. But
additional care may need to be taken to see that the transaction is
properly explained to the jury. It is unlikely that a charge of theft
will be brought where there is not clear evidence of at least some
conduct of the defendant which includes an element of fraud or overt
dishonesty or some undue influence or knowledge of the deficient
capacity of the alleged donor. This was the basis upon which the
prosecution of the appellant was originally brought in the present
case. On this basis there is no difficulty in explaining to the jury the
relevant parts of section 5 and section 2(1) and the effect of the
phrase ‘assumption of the rights of an owner’ …

I would answer the certified question in the negative. But, in any
event, I would allow the appeal and quash the conviction because the
summing up failed to direct the jury adequately upon the other
essential elements of theft, not just appropriation.”

Appeal dismissed
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Certain conclusions can be drawn from Gomez and Hinks as to
the present meaning of “appropriation”.

First, an appropriation involves the assumption of any of the
rights of the owner. There need not be an assumption of all of
the rights of the owner.

Secondly, where the defendant obtains property by deception



there is an appropriation: it is irrelevant that the owner of the
property “consents” to the transfer. For example, in Atakpu71 the
defendants, using false passports and licences, deceived a car-
rental firm in Germany into parting with cars to them. They
brought the cars to England with a view to selling them here. It
was held that the theft had been committed in Germany and
therefore there could be no theft in England. This meant that
there was an almost72 complete overlap between theft and the
former offence of obtaining property by deception contrary to
the Theft Act 1968 s.15 (now abolished by the Fraud Act 2006).
In any case where the defendant deceived the victim into parting
with property the prosecution had the choice of charging either
offence.73

Thirdly, because the victim’s consent is irrelevant, it is
unnecessary for the defendant to do anything involving “adverse
interference with or usurpation of” the owner’s rights. For
example, in Atakpu the defendants who rented the cars in
Germany did nothing beyond what they were permitted to do but
were nevertheless held to have stolen the cars in Germany. The
method of receiving the property is irrelevant: it can be pursuant
to a valid contract or a gift.

Finally, it is irrelevant that the person receiving the property
acquires an indefeasible title to the property. On the facts of
Hinks itself the woman might only in fact have acquired a
voidable title in civil law if there had been undue influence. It
was emphasised, however, that the validity of the gift was
irrelevant.

The approach adopted by the House of Lords in Lawrence,
Gomez and, particularly, Hinks is most unfortunate. First, it is
lamentable that leading House of Lords’ decisions on the
meaning of “appropriation” such as Gomez and Hinks do not
even bother to specify the precise actions that constitute the
appropriation. This leads to a failure to consider whether at the
time of the appropriation the property still belongs to another.
For instance, it is arguable that if the appropriation in Gomez
occurred when the goods were physically collected by the rogue,
ownership had already passed to him and so there was no
appropriation of property belonging to another.74



Secondly, the concept of appropriation has become “wholly
colourless” (Lord Hobhouse in Hinks); it has been emasculated
of any practical meaning and has become no more than a
minimal triggering condition for theft with the entire emphasis
transferred to whether the conduct was dishonest or not. The
absurdity of this approach is revealed in the following examples,
considered obiter in Gallasso, a case decided prior to Hinks:

“for example, the shopper carelessly knocks an article off the shelf; if
he bends down and replaces it on the shelf nobody could regard that as
an act of appropriation. Or suppose a lady drops her purse in the street.
If a passer-by picks it up and hands it back there is no appropriation
even though the passer-by is in temporary control.”75
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As a result of Hinks, these actions, along with those of Lord
Hobhouse’s motor mechanic, all now amount to an
appropriation. An appropriation has become a neutral, value-free
act with the mental element of the defendant being irrelevant.
This purely objective description ignores the definition of
appropriation in s.3(1) that it must involve an “assumption by a
person of the rights of the owner”. As seen above, “assumption”
is not a value-free word. It suggests that one is laying claim to
rights one does not have over property. There must be an
assertion of dominion over the property; it involves a positive
decision to treat the property as one’s own.76 It has been argued
that there should be an element of “proprietary subjectivity” by
the defendant towards the property: “a mental connection of the
person with the thing, the sense of dominion … he behaves as if
the property were his”.77 It is absurd to assert that picking up a
dropped purse to hand it back to the owner is assuming the rights
of the owner.

For similar reasons, it is objectionable that persons who have
done nothing wrong yet, but have secret dishonest intentions,
should be liable for theft. As seen above, the defendant in Eddy v
Niman took goods from a shelf in a store and, intending not to
pay for them, placed them in a trolley. Following Hinks this
would now be an appropriation and, because of the mens rea,
theft. Again, it is difficult to accept that this is assuming the



rights of an owner. One can surely only lay claim to, or assert,
the rights of an owner if there is an open representation that one
is assuming such a right. In the supermarket situation, as long as
the goods are in the trolley the defendant is recognising and
respecting the rights of the owner by doing exactly what he is
expected to do. It is quite different if the defendant slips the
goods into their own pocket. They are thereby laying claim to
the goods; they are treating them as owner without any
recognition of the rights of another. Using Fletcher’s test of
“manifest criminality” discussed earlier, the reasonable observer
would recognise the theftuous criminality of the defendant’s
actions.78 However, following Hinks, such considerations are
irrelevant. This marks an alarming return to “protectionist
criminology” whereby liability is imposed primarily on the basis
of the defendant’s blameworthy state of mind—even if they have
done nothing observably wrong.
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A third objection to the ruling in Hinks is that persons can be
liable for theft despite committing no civil wrong thus creating a
conflict between the civil law and the criminal law: “It is surely
intolerable that the performance of a perfectly valid contract
should be a crime”.79 With regard to valid gifts, the recipient
acquires an indefeasible title to property and can sue the donor if
they take the property back. This amounts to the civil law
“assisting [the defendant] to enjoy, or to recover, the fruits of his
crime”.80 It has been argued, however, that congruence between
these two areas of law is not possible: criminal courts are not
well placed to determine whether a valid title has been acquired;
civil courts are unable to determine liability for theft which
depends on the establishment of dishonesty (a question of fact
for a jury or magistrate). Nor is harmony necessary because the
relevant rules of civil and criminal law are not aimed at the same
thing: for example, the civil law has an interest, inter alia, in
protecting the rights of third parties who subsequently acquire
property.81 The problem with these views is that criminal courts
do have to decide questions of civil law82 and civil courts do
have to decide questions of dishonesty.83 More significantly, this
argument misses the central point that the law of theft is there to
protect persons’ interests in property. These interests can only



exist at civil law: “remove dependence on the law of property,
and property offences have no rationale”.84 A different argument
in favour of the Hinks position is that it is legitimate to
criminalise conduct that does not breach civil law proprietary
rights because such conduct “may nonetheless have a tendency
to undermine property rights, either directly by attacking the
interests that they protect, or indirectly by weakening an
established system of property rights and so threatening the
public good that that system represents”.85 Of course, it is
legitimate to criminalise conduct that threatens security interests
—but that is the function of the law of attempt and the other
inchoate and endangerment offences. Attempted theft, for
example, involves criminalising conduct that threatens the
interests protected by the law of theft. The substantive law of
theft should, however, be aimed at protecting existing property
rights which can only be established by reference to the civil
law.

A final objection to the decisions of Lawrence, Gomez and Hinks
is that it was quite wrong to have collapsed the distinction
between theft and the former offence of obtaining property by
deception (now abolished by the Fraud Act 2006). It should be
noted that the effect of Gomez and Hinks is that theft became a
very broad offence of dishonesty. The general offence of fraud
created by the Fraud Act 2006, which replaced the deception
offences, is also a very broad offence of dishonesty,86 which
means that there Is considerable overlap between the offences of
theft and fraud.

P. R. GLAZEBROOK, “THIEF OR
SWINDLER: WHO CARES?” [1991]
C.L.J. 389:
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“Should it matter tuppence whether a crook snitched his victim’s
property or tricked him out of it? Parliament evidently thought not [by
originally enacting the same penalties for the two offences] …

In the ensuing 22 years the courts decided accordingly … [holding]
that though property had been, or might have been, obtained by



deception the crook could still be convicted of theft for there was
nothing in the definition of stealing in section 1 of the 1968 Act that
required the courts to make the trivial and morally irrelevant distinction
between someone who dishonestly appropriated another’s property by
stealth, and one who did so by deceit. The crook is as dishonest in the
one case as the other, and the gain to him, and the loss to his victim, is
exactly the same … It would certainly be bizarre if a defendant who
appropriated property he had received because the transferor had made
a mistake to which the defendant had not contributed were guilty of
theft (as he is: s.5(4)), but was not guilty if the property had come to
him because of a mistake which he had deliberately induced.

What is more, it may be either difficult to decide, or the merest matter
of chance, whether the crook had resorted to deception in order to get
his sticky mitts on to the property he coveted. In Lawrence it would
have been as difficult as it would have been pointless to set about
deciding whether the travel-weary and English-less Signor Occhi had
been deceived by taxi-driver Lawrence … or whether Signor Occhi
was just too bemused to know what exactly was happening as
Lawrence helped himself to the notes in his wallet … Can it really be
that Her Majesty’s judges think that they must indulge the sensitivities
of a con-man who feels hurt at being called a common thief? Indeed,
the decision (the Court of Appeal judgment in Gomez) looks even
sillier now that Parliament has decided to reduce the maximum
sentence for theft (but not that for obtaining) from 10 years to 7, for it
will enable defendants to demand that they should be acquitted of one
offence because they are guilty of a more serious one.”

STEPHEN SHUTE AND JEREMY
HORDER, “THIEVING AND
DECEIVING: WHAT IS THE
DIFFERENCE?” (1993) 56 M.L.R. 548,
549–553:
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“It has long been recognised that there is some common sense
distinction between theft and obtaining property by deception … The
criminal law seeks to find appropriate labels for different kinds of



wrongdoers, as part of its ‘representative labelling’ function. The label
‘thief’ does not carry the same moral import as the label ‘conman’ …

There is in our society a general social practice of uncoerced voluntary
transfers (‘givings’), even when they are the product of another’s
advice, influence or persuasion … [which] serve[s] to enhance the
transferor’s autonomy … [T]he nature of the wrongdoing in theft has a
separate moral foundation from that of obtaining by deception. The
wrongful conduct in obtaining by deception is internal to the practice
of voluntary transfer. Its wrongfulness centres on the abuse of what
should have been an autonomy enhancing transaction. The fraudster
abuses the control that he or she has over the information on which
victims make their decisions about an admittedly voluntary transfer:
the victim’s chances of making an authentic choice are deliberately or
recklessly undermined by the fraudster. The wrongful act in theft,
however, is external to the legitimate social practice of voluntary
transfers of property. Its wrongfulness centres on the fact that the thief
bypasses the entire social practice at the victim’s expense. Putting it
metaphorically, whereas the thief makes war on a social practice from
the outside, the deceiver is the traitor within.”

9–037

These latter views are surely preferable to those of Glazebrook.
Offences should be structured, labelled and punished to reflect
the extent of wrongdoing and harm involved. Crimes are
generally described in terms of their paradigms. The
paradigmatic theft involves a surreptitious or forcible taking
while deception offences involved a confrontation and a
participation by the victim in the loss of the property.87 With
theft, the owner is generally helpless against such a taking. If
interrupted there is a risk of violence.

As shall be seen later, the Fraud Act 2006 has abolished all the
deception offences and replaced them with two new offences:
fraud (which can be committed in one of three ways) and
obtaining services dishonestly. One of the three ways in which
fraud can be committed is through the making of a false
representation with a dishonest intention to make a gain or cause
a loss. The new offence thus differs significantly from the
previous offence of obtaining property by deception. First, there
need be no deception. It does not have to be established that the



victim believed the false representation and that that caused
them to part with property. Secondly, no property need actually
be obtained. The new offence adopts an inchoate model. What is
criminal is making the false representation with the requisite
intent. It can, however, be anticipated that prosecutions will
mostly be brought in cases where property has actually been
obtained and the victim has sustained a loss. In such cases, there
will still be considerable overlap between fraud and theft and the
above criticisms of the over-broad interpretation of appropriation
will still apply. However, the overlap is no longer nearly so
complete. In cases where no property has been obtained there
will very seldom be an appropriation and so fraud will be the
only available charge. The next section, however, demonstrates
that even in such cases there will sometimes be an appropriation.

(i) Appropriation and control
9–038

Another problem that has arisen is whether there can be an
appropriation by a defendant who is not in a position to exercise
power or control over the property. Can a defendant sitting in a
pub in Leicester appropriate the Crown Jewels (situated in the
Tower of London) by “selling” them to the mythical, ever-
gullible foreign tourist?

R. V PITHAM AND HEHL (1976) 65 CR.
APP. R. 45 (COURT OF APPEAL,
CRIMINAL DIVISION):

9–039

A man called Millman, knowing that his friend McGregor was in
prison, decided to take advantage of his friend’s hapless plight and
steal furniture from his house. He took the two appellants to the house
and sold them some furniture. Millman was convicted of burglary on
the basis that he had entered the building as a trespasser and committed
theft therein, contrary to the Theft Act 1968 s.9(1)(b). The two
appellants were convicted of handling stolen goods. They argued that
their handling was still “in the course of stealing”; the goods were not



yet stolen and therefore they were not handling stolen goods.

LAWTON LJ:

“What was the appropriation in this case? The jury found that the
two appellants had handled the property after Millman had stolen it
… What had Millman done? He had assumed the rights of the
owner. He had done that when he took the two appellants to 20 Parry
Road, showed them the property and invited them to buy what they
wanted. He was then acting as the owner. He was then, in the words
of the statute, ‘assuming the rights of the owner’. The moment he
did that he appropriated McGregor’s goods to himself. The
appropriation was complete. After this appropriation had been
completed there was no question of these two appellants taking part,
in the words of the section 22, in dealing with the goods ‘in the
course of the stealing’.”

Appeal dismissed

9–040

It has been argued that there can be no assumption of a right of
an owner in such a case because an owner has no general right
that others shall not contract to sell or purport to pass ownership
in their property: “He does not need such a right, because other
people, generally, can do him no harm by offering to sell his
goods, and cannot pass ownership without his authority.”88

Further, the fact that the owner suffers no harm because
ownership cannot be passed is irrelevant. It is only in rare cases
that theft deprives the owner of their ownership (as opposed to
possession) of the goods89 and causing loss of ownership is
simply not a prerequisite of the law of theft.

However, while an offer to sell another’s property can probably
amount to an appropriation,90 this should only be so where the
actor is in a position to threaten the owner’s rights.91 Sitting in a
pub offering to sell the Crown Jewels poses no threat whatsoever
and therefore does not amount to an assumption of a right of an
owner. Indeed, viewed from another perspective, it would not
even amount to an attempted theft as the acts would still be
preparatory. On the other hand, the rogue Millman in Pitham
was in a position to threaten his friend’s rights. His was an act of
adverse interference with the rights of owner and was an



assumption of the rights of owner.

(ii) Timing of appropriation
9–041

One of the criticisms, mentioned above, of Gomez and the other
leading House of Lords’ decisions was their failure to consider
the precise point in time when the appropriation occurs. This
matter has been considered in other cases—mainly ones where
an act is done in one place which affects property in another
place. Often this property is a thing in action such as a debt owed
by a bank to an account holder.92 In Chan Man-sin, the Privy
Council held that:

“one who draws, presents and negotiates a cheque on a particular bank
account is assuming the rights of the owner of the credit in the account
or (as the case may be) of the prenegotiated right to draw on the
account up to the agreed figure.”93

In Hilton,94 it was held that the appropriation occurred when the
defendant instructed the bank to make a transfer of funds and the
transfer was made. The decision in Chan Man-sin is to be
preferred. Presenting a cheque is undoubtedly as clear an
assumption of ownership as swapping price labels. Whether the
transfer of money is ever made is as irrelevant as whether the
shopkeeper is fooled by the switched price labels. In Sui Soi
Ngan,95 it was held that the drawing and signing of a cheque (in
England) were merely preparatory acts and that the appropriation
occurred when the cheque was presented to the bank (in
Scotland).

In Osman,96 the defendant in Hong Kong sent a telex to a New
York bank instructing payment from the victim’s account into
another account. It was held that one of an owner’s rights is the
right to draw on an account: “It is that right which the defendant
assumes by presenting a cheque, or by sending a telex
instruction without authority”. Accordingly, the act of sending
the telex in Hong Kong was the appropriation.97 More usually
today, it would be the act of sending an email in these
circumstances that would constitute the appropriation.



A somewhat different approach was adopted in Levin.98 Using a
computer in Russia, the defendant gained unauthorised access to
a US bank and diverted funds into false accounts. Beldam LJ
favoured the view that a crime could have a dual location: “It
seems to us artificial to regard the act as having been done in one
rather than the other place”. Nevertheless, he felt that if “having
to choose”, the appropriation occurred in the US:

“The fact that the applicant was physically in St Petersburg is of far
less significance than the fact that he was looking at and operating on
magnetic discs located in Parsipenny. The essence of what he was
doing was done there. Until the instruction is recorded on the disc,
there is in fact no appropriation.”

(iii) Continuing appropriation
9–042

Is an appropriation complete as soon as there is an assumption of
a right of an owner or does it continue for as long as the owner
continues to assume that right? This can be important. For
example, there can only be liability for handling stolen goods if
the handling is “otherwise than in the course of stealing”.99

R. V ATAKPU [1994] Q.B. 69 (COURT
OF APPEAL, CRIMINAL DIVISION):

9–043

The defendants hired cars in Germany and Belgium dishonestly
intending to sell them in England.

WARD J:

“It would seem that (1) theft can occur in an instant by a single
appropriation but it can also involve a course of dealing with
property lasting longer and involving several appropriations before
the transaction is complete; (2) theft is a finite act—it has a
beginning and it has an end; (3) at what point the transaction is
complete is a matter for the jury to decide upon the facts of each
case; … In our judgment, if goods have once been stolen, even if



stolen abroad, they cannot be stolen again by the same thief
exercising the same or other rights of ownership over the property.

We find it more difficult to answer … whether or not theft is a
continuous offence. On a strict reading of Reg. v. Gomez any
dishonest assumption of the rights of the owner made with the
necessary intention constitutes theft and that leaves little room for a
continuous course of action.

We would not wish that to be the law. Such restriction and rigidity
may lead to technical anomalies and injustice. We would prefer to
leave it for the common sense of the jury to decide that the
appropriation can continue for so long as the thief can sensibly be
regarded as in the act of stealing or, in more understandable words,
so long as he is “on the job”. [However], since the matter is not
strictly necessary for our decision we will leave it open for further
argument. It is not necessary for us to decide because no jury
properly directed could reasonably arrive at a conclusion that the
theft of these motor cars was still continuing days after the
appellants had first taken them. If the jury had been asked when and
where these motor cars were stolen they could only have answered
that they were stolen in Frankfurt or Brussels. The theft was
complete abroad and the thieves could not steal again in England.”

Appeals allowed

9–044

Inevitably, such a fluid test of whether the defendant is “on the
job” raises problems. If a burglar steals valuables from a house
and hands them to a “fence” in a car parked outside on the street,
is he still “on the job”? The liability of the “fence” for theft or
handling will depend upon such a determination.

(iv) No need for loss
9–045

As long as there is an appropriation, accompanied by an
intention to permanently deprive someone of property, there is
no need for that person actually to sustain any loss. In
Wheatley,100 the case involved a corrupt public official, who
awarded a lucrative construction contract to the second



appellant, in whose companies he had a public interest. The
magistrate had dismissed theft charges against the appellants on
the basis that the government had not been adversely affected by
their acts, since the construction work had been carried out. The
Court of Appeal of the British Virgin Islands entered convictions
on these charges of theft, on the basis that consideration of
whether there had been loss or gain was irrelevant to the
question of whether there had been an “appropriation”. The
Privy Council concluded that this approach was correct:

“It is certainly true that in most cases of theft there will be an original
owner of money or goods who will be poorer because of the
defendant’s conduct. But in one of the two cases in R. v Morris … the
defendant was arrested before paying the reduced price for the goods,
so that the supermarket suffered no loss, and in R. (A) v Crown Court
at Snaresbrook101 … it was accepted that the alleged theft was carried
out for a purpose which could financially benefit the company.”102

In Chan Man-sin,103 presenting a forged cheque was held to be
an appropriation even though the defendant’s actions were
legally ineffective as the transaction was a nullity and the bank
would have had to repay the money. These decisions reveal the
almost inchoate nature of the crime of theft following Gomez
and Hinks.

(v) Bona fide purchasers
9–046

Section 3(2) provides a special exemption for the bona fide
purchaser for value of stolen goods. If a person bought goods at
a reasonable price not knowing they were stolen and then later
discovered they were, but decided to keep them, this would
(without s.3(2)) come within the latter half of s.3(1), namely,
they would have come by the property innocently without
stealing it but would be appropriating it when they decided to
keep it. The Criminal Law Revision Committee specifically
proposed this exception on the ground that while there was a
case for the imposition of criminal liability in such cases, “on the
whole it seems to us that, whatever view is taken of the buyer’s
moral duty, the law would be too strict if it made him guilty of



theft”.104 Accordingly, in Wheeler the defendant innocently
purchased some stolen military antiques. He was later informed
by the police that the goods were stolen but, nevertheless, sold
one of the items. It was held that he could not be guilty of theft if
he kept the goods for himself or sold them to another.105 It is,
however, possible that in selling such goods the defendant could
be liable for the offence of fraud (if they represented that they
had good title) or of aiding and abetting the offence of handling
stolen goods by the purchaser (if both knew the goods were
stolen).106

3. Property

THEFT ACT 1968 S.4:
9–047

“(1) ‘Property’ includes money and all other property, real or personal,
including things in action and other intangible property.

(2) A person cannot steal land, or things forming part of land and
severed from it by him or by his directions, except in the following
cases, that is to say—

(a) when he is a trustee or personal representative, or is
authorised by power of attorney, or as liquidator of a
company, or otherwise, to sell or dispose of land
belonging to another, and he appropriates the land or
anything forming part of it by dealing with it in breach
of the confidence reposed in him; or

(b) when he is not in possession of the land and
appropriates anything forming part of the land by
severing it or causing it to be severed or after it has been
severed; or

(c) when, being in possession of the land under a tenancy,
he appropriates the whole or part of any fixture or
structure let to be used with the land.

For purposes of this subsection ‘land’ does not include incorporeal
hereditaments; ‘tenancy’ means a tenancy for years or any less period
and includes an agreement for such a tenancy, but a person who after



the end of a tenancy remains in possession as statutory tenant or
otherwise is to be treated as having possession under the tenancy, and
‘let’ shall be construed accordingly.

(3) A person who picks mushrooms growing wild on any land, or who
picks flowers, fruit or foliage from a plant growing wild on any land
does not (although not in possession of the land) steal what he picks,
unless he does it for reward or for sale or other commercial purpose.

For purposes of this subsection ‘mushroom’ includes any fungus, and
‘plant’ includes any shrub or tree.

(4) Wild creatures, tamed or untamed, shall be regarded as property;
but a person cannot steal a wild creature not tamed nor ordinarily kept
in captivity, or the carcass of any such creature, unless either it has
been reduced into possession by or on behalf of another person and
possession of it has not since been lost or abandoned, or another person
is in course of reducing it into possession.”

9–048

Theft is an offence against property and inevitably the question
arises as to the meaning of “property”. Section 4(1) provides an
extremely wide definition that property includes:

1. Money: This refers to current coins and bank notes, including
foreign ones. Obsolete coins and notes would constitute other
personal property. It does not cover money placed in a bank
account, which then constitutes a debt owed by the bank to
the account holder and is a thing in action (see below).

2. All real property: i.e. land and things attached to the land
such as houses. However, the breadth of this provision is
greatly limited by ss.4(2), (3) and (4): Section 4(2) isolates
the only circumstances in which land and the things attached
to the land may be stolen. Where a defendant dishonestly
tries to dispose of an interest in another’s land, a charge of
fraud under the Fraud Act 2006 s.1 is likely to be the most
appropriate charge. By virtue of s.4(2)(a), a trustee
authorised to sell or dispose of trust land would commit theft
if they dishonestly made an unauthorised disposal of the
property. Section 4(2)(b) deals with the appropriation by
persons not in possession of the land: for example, it is not



theft where D moves the fence to his garden so as to annex
part of his neighbour’s lawn into his own garden. Nor do
squatters steal the land that they ‘squat’ on.107 However, a
person not in possession of land can steal anything forming
part of the land by severing it from the land or appropriating
it after severance, so it would be theft if D were to remove
trees or shrubs planted in his neighbour’s garden.108 Under
s.4(2)(c), a tenant may be guilty of theft where he
appropriates any fixture or structure let to be used with the
land, e.g. removing a bath. This subsection does not require
that the thing actually be severed from the land, merely that
the fixture be wholly or partly appropriated. So “if the tenant
contracted to sell the unsevered fireplace in the house leased
by him, he would be guilty of theft”.109 Section 4(3) deals
with the circumstances in which things growing wild on land
may be stolen. A person is not guilty of theft if they pick
wild mushrooms, or “flowers, fruit or foliage from a plant
growing wild on any land”, unless the picking is done “for
reward or sale or other commercial purpose”. This exemption
would not apply to cultivated flowers or crops, or if the
whole plant were taken (except in the case of mushrooms), or
if part of the plant was removed by an act which cannot be
regarded as “picking” for example, taking cuttings with a
knife, cutting grass with a lawnmower or strimmer, or sawing
off branches.110 Section 4(4) deals with wild animals. All
tame creatures may be stolen. Wild creatures cannot be
stolen,111 except where (i) the creature has been tamed or is
ordinarily kept in captivity (so animals in a circus or the zoo
could be stolen), or (ii) the creature either has been reduced
into the possession of another person, or is in the course of
being reduced into the possession of another person. If, for
example, Lord G shoots a grouse on his country estate, and
before his dog can retrieve the carcass, a dishonest beater
bags the bird for himself, the beater will commit theft.

3. All personal property: i.e. all property that is not real
property. Nothing in the Theft Act “suggests that what would
otherwise constitute or be regarded as ‘property’ for the
purposes of the Theft Act 1968 ceases to be so because its
possession or control is, for whatever reason, unlawful or
illegal or prohibited”.112 Personal property includes:



4. Things in action: a thing in action is non-physical property;
one’s rights in it can only be enforced by a legal action. The
best example of such a “thing in action” is a debt. We saw
above that a bank owns the money in an account but owes a
debt to the account holder.113 This debt is a thing in action; it
is property and can be stolen.114 For example, in Williams115

the defendant dishonestly overcharged elderly householders
for building work; by cashing their cheques he was causing a
diminution of their credit balances and so was appropriating
their thing in action, namely part of the debt owed to them.
Problems have arisen with regard to whether cheques can be
stolen in the situation where the defendant induces a victim
to draw a cheque in her favour. Following dicta in Preddy116

it has been held in Graham117 and Clark118 that cheques
cannot be stolen in such cases. This is because the moment
the cheque is written, the thing in action belongs to the
defendant. It does not belong to the victim because he cannot
sue himself. However, the better view is that the requisite
property here is not the thing in action, but the cheque itself
which is a valuable security (“any document … authorising
the payment of money”119); it is a piece of paper with special
qualities like a key to a safe120 and is, therefore, capable of
being stolen. Other examples of things in action are a
copyright, a trademark and shares in a company.121

5. Other intangible property: this is also non-physical property
in which one can have a legal interest: for example, statute
has declared that a patent is intangible property but not a
thing in action.122 In Nai Keung,123 it was held that export
quotas were “other intangible property” and capable of being
stolen.

Three areas are of particular interest and deserve consideration.

(i) Electricity
9–049

In Lowe v Blease,124 it was held that electricity is not property for
the purposes of theft. The Theft Act s.13 creates a special
offence of abstracting electricity, carrying a maximum of five
years’ imprisonment. The s.13 offence has been used to



prosecute those who dishonestly bypass the electricity meter to
avoid paying for electricity.125 Gas, however, is property that can
be stolen.126

(ii) Confidential information
9–050

In Oxford v Moss,127 a university student acquired a proof of one
of his examination papers. He read the questions but did not
intend to deprive the university of the piece of paper on which
the questions were printed. He was charged with theft of
intangible property, namely, the confidential information
contained in the examination questions. On appeal, it was held
that this was not intangible property within the meaning of s.4.
Following this, in Absolom,128 it was held that a person who
obtained valuable trade secrets relating to oil exploration, worth
between £50,000 and £100,000, and tried to sell them to a rival
oil company could not be guilty of theft as such information did
not amount to property. While there are other offences of
infringing rights in intellectual property,129 counterfeiting
registered trade marks,130 and gaining unauthorised access to
data held on a computer,131 it is nonetheless “absurd and
disgraceful that we should still be making do without any
legislation specifically designed to discourage this modern form
of commercial piracy”.132 On the other hand, it has been argued
that:

“misconduct such as exploiting confidential information can raise
complex issues of fair competition, access to markets, free movement
of employees, and freedom of speech. To the extent that such
questions are significantly more complex in the realm of
nonproprietary economic value, they may be better mediated by more
fine-grained and specific legislation, and not simply overpainted by
the broad brush of theft.”133

The Law Commission has investigated this issue and
provisionally concluded that confidential information is not
“property” and that it “would be a mistake for the criminal law
to pretend that it is”.134 However, because “there is no distinction
in principle between the harm caused by such misuse and the



harm caused by theft”135 the Commission has proposed a new
offence covering the use or disclosure of another’s trade secret
where the “owner does not consent to its use or disclosure”.136

(iii) The human body and its parts
9–051

Can one steal a human body or any parts thereof? It is often
stated that “nobody owns my body, not even me”.137 However, in
relation to the criminal law the answer may not be that simple
and to answer the question, some distinctions need to be drawn.

First, for most practical purposes it seems unlikely that parts of
the human body, while still a part of a live person, can be
property for purposes of theft. In Bentham,138 the House of Lords
held that one does not possess one’s hand or any part of the body
that is not separate and distinct from oneself:

“A person’s hand or fingers are not a thing. If they were regarded as
property … the court could, theoretically, make an order depriving the
offender of his rights to them and they could be taken into the
possession of the police.”

However, once a limb, organ or sample has been removed from
the body and stored in, say, a sperm or blood bank, it possesses
all the attributes of personal property and should fall within
s.4(1). In Yearworth,139 it was held that semen stored in a
hospital’s fertility storage unit was property owned by the men
who had provided the samples. Indeed, it has been held that
blood140 and urine141 are property capable of being stolen. In the
US, it has been held that a university hospital owned a patient’s
spleen and other body substances after they had been
removed.142 Such organs and tissue can be extremely valuable
and while, for policy reasons, it might be appropriate to ban the
purchase or sale of, say, organs for transplantation,143 that should
not alter the basic proposition that such organs, once removed,
can be property capable of being stolen.144

Secondly, in relation to corpses there was a commonly accepted
view that a corpse was not property and nobody could have a
proprietary right or interest in it.145 For the purposes of the



criminal law this is clearly outmoded. Take, for instance, a
cadaver “owned” by a University Medical Faculty. If the
University does not “own” the cadaver under property law, it
does have a bailment of the corpse,146 or, at least, “possession or
control” over it. However, although there might be a
“proprietary right or interest” or “possession or control” over a
corpse as required by s.5, that does not conclusively establish
that the corpse is “property” under s.4. The traditional rule that a
corpse, or part of a corpse, is not property was confirmed in
Kelly,147 but it was added that parts of a corpse can become
property for the purpose of s.4 if they have “acquired different
attributes by virtue of the application of skill, such as dissection
or preservation techniques, for exhibition or teaching purposes”.
In this case, the defendant was held liable for the theft of some
40 body parts (heads, a part of a brain and an assortment of
arms, legs and feet) from the Royal College of Surgeons. These
parts were used for the training of surgeons. Rose J did add that
in future body parts might be held to be property:

“even without the acquisition of different attributes, if they have a use
or significance beyond their mere existence … if, for example, they
are intended for use in an organ transplant operation, for the extraction
of DNA, or … as an exhibit in a trial.”

This was confirmed in Yearworth where it was stated that if an
amputated finger was damaged, it should make no difference
whether any work or skill had been applied to the finger to
change its attributes.

4. Belonging to another
9–052

Theft is an interference with the proprietary rights of another.
One of the central problems here has been identifying who has
sufficient “rights” in property to be afforded protection by the
criminal law. The owner clearly needs protection, but ownership
is only one form of proprietary right and others, particularly
those with possession of property, need similar protection.
Accordingly, the Theft Act 1968 s.5 identifies the situations in
which property is regarded as “belonging to another”. It must be



stressed that in some of these situations the property does not
really (under the civil law) belong to anyone else, but someone
else has an interest thought to be worth protecting and, therefore,
the property is artificially deemed to belong to that person.
Section 5 lays down five situations where property “belongs to
another”. There is substantial overlap between some of these
situations but they are “essentially intended to be cumulative in
effect”.148 It is convenient to deal with each of them separately.

(i) Possession or control; proprietary
right or interest

THEFT ACT 1968 S.5(1):
9–053

“Property shall be regarded as belonging to any person having
possession or control of it, or having in it any proprietary right or
interest (not being an equitable interest arising only from an agreement
to transfer or grant an interest).”

(a) Possession or control
9–054

“Possession” is a complex legal concept which involves both
physical control and an intention to possess. “Control,” on the
other hand, signifies no more than its literal meaning, namely,
physical control—and, therefore, covers many of the cases that
could be described as possession, making it unnecessary to draw
any distinction between the two concepts. Thus a customer in a
shop examining a book has control of the book; a diner in a
restaurant has control over the cutlery with which they are
eating; a golf club has either possession or control (it does not
matter which) over balls lost on its golf course149; and a person
has possession or control over any articles in their house or on
their land even if they have forgotten or do not know they are
there.150 Property that has been intentionally abandoned does not
belong to anyone and cannot be stolen, but where this issue has
arisen in criminal cases, the courts have been reluctant to decide
that property has been abandoned. So, for example, it has been



decided that a householder who puts rubbish in the dustbin, or
leaves bags of clothing outside his home for collection by a
charity, does not abandon the property,151 and that property is not
abandoned merely because it has been lost by the owner.152

9–055

Theft by owner: The law of theft is designed to protect a variety
of interests in property. The result is that theft can be committed
by a person with an interest in the property against another with
an interest (even a lesser interest) in the same property. In
particular, this means that the real owner may be guilty of
stealing their own property from another who has possession or
control of that property. For instance, if a defendant pawns his
watch as security for a loan and then surreptitiously takes the
watch back, he would be appropriating property (the watch)
belonging to another (the pawnbroker who, at a minimum, has
possession or control over the watch).

R. V TURNER (NO.2) [1971] 1 W.L.R.
901 (COURT OF APPEAL, CRIMINAL
DIVISION):

9–056

The defendant took his car to a garage to be repaired. The repairs were
almost completed and the car parked outside in the road. The
defendant, without telling the garage or offering to pay for the repairs,
drove his car away. He was convicted of theft and appealed against his
conviction.

LORD PARKER CJ:

“[T]he judge directed the jury that they were not concerned in any
way with lien and the sole question was whether Mr Brown [the
garage proprietor] had possession or control. This court is quite
satisfied that there is no ground whatever for qualifying the words
‘possession or control’ in any way. It is sufficient if it is found that
the person from whom the property is taken … was at the time in
fact in possession or control. At the trial there was a long argument
whether that possession or control must be lawful, it being said that
by reason of the fact that this car was subject to a hire-purchase



agreement, Mr Brown could never even as against the appellant
obtain lawful possession or control … As I have said, this court is
quite satisfied that the judge was quite correct in telling the jury that
they need not bother about lien, and that they need not bother about
hire-purchase agreements. The only question was: was Mr Brown in
fact in possession or control?”

Appeal dismissed

9–057

Glanville Williams described this case as “one of the most
extraordinary cases decided under the Theft Act” and stated that
“it is hard to believe that the decision represents the law”.153 The
gist of his argument is that, if one ignores the lien, which the
jury were instructed to do, the defendant had a right to repossess
his car whenever he liked and one should not be held guilty of
theft for doing what one has a right to do. In similar vein, it has
been argued that, if a defendant takes back their television set
from a thief who has stolen it (but who now has possession),
there should be no liability because the thief has “no property
right in the television maintainable against D. Vis-à-vis D, the
television set belongs to no-one else”.154

It is submitted that this criticism is misplaced. The Theft Act has
chosen to protect a wide range of proprietary interests, including
possession and control—irrespective of the rights or interests of
the defendant. In Turner (No.2), there can be little doubt that the
defendant appropriated property belonging to another (Mr
Brown, by virtue of his possession or control). In most cases
defendants with greater property rights than their victims, such
as rights to repossession of their property, will not be acting
dishonestly. Generally, the owner who takes back her own
property would not be condemned by ordinary community
standards as dishonest and would thus not be convicted of theft.
The owner retrieving the stolen television set would argue that
she believed that she had a legal right to take the property and so
was not dishonest under the Theft Act 1968 s.2(1)(a). But the
defendant in Turner (No.2) surreptitiously removed his car
without paying for the repairs and without the garage proprietor
knowing his name or address so as to be able to send him his
bill. In such a case a conviction for theft, based on the ordinary



meaning of the words “possession or control”, does seem more
appropriate than an acquittal based on a technical analysis of the
meaning of a “bailment at will”, which is what Mr Brown had at
civil law if he did not have a lien. The short point is that
whatever else he might have had at civil law, Mr Brown clearly
had possession or control of the car and the defendant acted
dishonestly and satisfied the remaining elements of the offence
of theft. A conviction was inevitable.155

(b) Proprietary right or interest
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The most obvious instance of a proprietary right or interest is
that of ownership. Ownership is a proprietary right and thus
property belongs to an owner. With co-owners of property, each
owner has a proprietary right and therefore one co-owner can
steal from another.156

Particular problems have arisen here with regard to the “passing
of property”. This phrase is used to signify ownership passing
from one person to another. When goods are bought and paid for
in a shop “property passes” from the shop to the purchaser. The
basic rule at civil law is that property passes when the parties
intend it to pass. For example, in a supermarket parties are
deemed normally to intend that property should pass only on
payment for the goods.157

In some cases, however, the transaction might be defective
because one of the parties has made a mistake. Such a mistake
might prevent property passing. The basic rule here is that if one
of the parties has made a fundamental mistake,158 the transaction
is rendered void and property does not pass pursuant to a void
transaction. On the other hand, a lesser or non-fundamental
mistake can render a contract merely voidable and property does
pass pursuant to a voidable transaction.159

The requirement that at the time of the appropriation the
property must “belong to another” used to mean that the
imposition of criminal liability and punishment could depend
entirely on whether property passed pursuant to a transaction.
For example, in Kaur v Chief Constable of Hampshire160 the
defendant chose a pair of shoes from a rack of shoes marked



£6.99 per pair. One shoe was marked at £6.99 and the other at
£4.99. The cashier charged her £4.99. On appeal against a
conviction for theft, it was held that the appropriation occurred
when, having paid, she put the shoes in her bag. The issue was
whether property had passed to her when she paid for the goods.
If the cashier had made a fundamental mistake, the contract
would have been void. As ownership would not then have
passed she would have been appropriating property belonging to
another. It was held, however, that the cashier had made a mere
mistake as to quality, rendering the contract, at most, voidable.
Accordingly, the ownership had passed to the defendant and she
was not liable as she had not appropriated property belonging to
another.
Such cases would be decided differently after Gomez and Hinks
because the appropriation would be held to have taken place at
the earlier stage when she took the shoes from the rack. At that
point, they still belonged to the store. The same would be true of
the infamous case of Gilks,161 where a punter at the races was
mistakenly paid out £106 even though his horse came nowhere.
It was held that the bookmaker, in paying out the money in the
mistaken belief that a certain horse had won, was making a
fundamental mistake. Accordingly, property did not pass and so
when the punter decided to keep the money he was appropriating
property that did still belong to another. Again, after Gomez and
Hinks the appropriation would be held to occur as the money
was handed over and, at that moment (or, at any rate, the split
second before) the money would still have belonged to the
bookmaker.162
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There are interests in property less than ownership that also
qualify as “proprietary rights or interests”. These interests may
be either legal or equitable. An example of a legal right can be
seen in Turner (No.2) where the garage proprietor had a lien on
the car (although, as seen, the case was not decided on that
basis). An example of an equitable interest is that the beneficiary
of a trust has an equitable interest in the trust property.

With regard to equitable interests it is important to note that
there have been significant changes in the civil law relating to



constructive trusts since the coming into force of the Theft Act
1968. For example, it is now possible that even though property
has passed, the person who made a mistake in delivering the
goods retains an equitable interest in them163 and so the property
“belongs” to them by virtue of s.5(1).164 Whether these
developments in the civil law of constructive trusts should be
reflected by a corresponding broadening of the law of theft is
considered below.

However, s.5(1) specifically excludes “equitable interests arising
only from an agreement to transfer or grant an interest”. With
some contracts, for example, contracts to buy land or shares, the
person contracting to purchase acquires an equitable interest,
while the other party retains legal ownership. If that legal owner
then sells to a third party they do not commit theft as the original
contracting party only has an “equitable interest arising from an
agreement” which is not sufficient for the property to be
regarded as belonging to them.

It is with regard to this ascertainment of whether a person has a
“proprietary right or interest” that we see the sharpest tensions
between the criminal law and the civil law because the criminal
law, with its traditional emphasis on blame and harm, is having
to define part of the harm component in terms of the civil law.
We saw in the introduction to this chapter that there is a conflict
between two views. On the one hand, there is the view that
criminal liability should only be imposed on blameworthy actors
who cause harm and that this determination should be divorced
from technical analyses of the civil law. This view tends to
maintain that words in the Theft Acts be given their “ordinary
meanings” by ordinary people, the jury. This was the view
adopted in Turner (No.2) where the judge refused to direct the
jury in terms of liens. This approach has been supported by the
House of Lords where dissatisfaction was expressed at allowing
criminal liability to turn on fine points of civil law.

R. V MORRIS, ANDERTON V BURNSIDE
[1984] A.C. 320 (HOUSE OF LORDS):
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LORD ROSKILL:

“I respectfully suggest that it is on any view wrong to introduce into
this branch of the criminal law questions whether particular contracts
are void or voidable on the ground of mistake or fraud or whether
any mistake is sufficiently fundamental to vitiate a contract. These
difficult questions should so far as possible be confined to those
fields of law to which they are immediately relevant and I do not
regard them as relevant questions under the Theft Act 1968.”
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Reliance on civil law concepts, particularly whether there is a
constructive trust or not, can present extremely complicated
questions of civil law and generate uncertainty. For example, in
Powell v MacRae,165 the defendant, a turnstile operator at
Wembley Stadium, accepted a bribe and allowed a member of
the public to enter the ground without a ticket. On a charge of
theft, the justices ruled that as the money had been received in
the course of employment it belonged to the employer. On
appeal, this view was rejected: there was no constructive trust
and so the employer had no fiduciary interest in the property. In
Attorney-General’s Reference (No.1 of 1985),166 the defendant
was the salaried manager of a “tied” public house. In breach of
the terms of his agreement with the brewery, he bought beer
from a wholesaler, intending to make a secret profit by selling
the beer in his public house. The Court of Appeal, observing that
the defendant’s conduct was “so far from the understanding of
ordinary people as to what constitutes stealing, it should not
amount to stealing”,167 held that a person in a fiduciary
position168 who uses that position to make a secret profit for
which he will be held accountable was not a trustee, and that
even if he was, this was not a trust that fell within the terms of
s.5(1). The longstanding authority which supported the approach
taken in these cases was the case of Lister & Co v Stubbs,169 in
which Stubbs, a foreman employed by the plaintiffs, took
substantial sums by way of bribes from a firm which supplied
large quantities of goods to the plaintiff company. The Court of
Appeal held that the monies paid to Stubbs by way of bribes did
not belong to the plaintiffs and were not held by Stubbs as a
trustee for the company: the relationship between the foreman



and the plaintiffs was one of debtor and creditor, not one of
trustee and beneficial owner.

However, in FHR European Ventures v Cedar Capital Partners
LLC,170 the Supreme Court in a unanimous decision overruled
Lister v Stubbs and subsequent decisions relying on that case
(including Attorney-General’s Reference (No.1 of 1985)),
holding that a bribe or secret commission accepted by an agent is
held on trust for the principal and that the principal has a
proprietary claim to it. The position is therefore now clear:
where an employee in a fiduciary position enriches himself by
taking a bribe, the amount of the bribe is treated as the property
of the employer and it is caught by s.5(1). Following this, an
employer on facts similar to those in Powell v MacRae would
have a proprietary interest in the bribe.171
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It must be questionable whether criminal liability for theft
should depend on changes in the law relating to constructive
trusts, particularly as the purposes of the law of constructive
trusts are very different to those of the criminal law.172 Further,
holding such persons liable for theft raises the risk of false
labelling. The essence of the defendant’s wrongdoing in Powell
v MacRae was that he took a bribe. A defendant in such
circumstances should be found liable for that,173 rather than for
the subsequent theft of the proceeds.

While one can sympathise with the approach adopted in Atty-
Gen’s Reference (No.1 of 1985), the fact remains that theft is an
offence involving interference with the property rights of another
and such property rights can only exist at civil law (whether the
law of property, contract or quasi-contract). It is not justifiable to
convict a defendant of theft if nobody else has any interest in the
property because, as seen, an owner is generally free to use,
enjoy and abuse their own property as they see fit. Equally,
while other charges might be more appropriate, it is not
justifiable to acquit a defendant of theft on the ground that the
property does not belong to another when, by civil law, it plainly
does. If the existence of property rights is not to be ascertained
by reference to the civil law, then how are they to be
ascertained? As was stressed in Dobson v General Accident, Fire



and Life Insurance Corp Plc,174 the issue of whether goods
belong to another “is a question to which the criminal law offers
no answer and which can only be answered by reference to civil
law principles”. The CPS has advised that:

“The criminal law is not a suitable vehicle to regulate such disputes
[over ownership of property]. Before a criminal charge can proceed
the ownership of any property must be absolutely clear. If that
ownership is in real dispute the criminal law should not be invoked
until ownership has been established in the civil courts.”175

(ii) Trusts

THEFT ACT 1968 S.5(2):
9–063

“Where property is subject to a trust, the persons to whom it belongs
shall be regarded as including any person having a right to enforce the
trust, and an intention to defeat the trust shall be regarded accordingly
as an intention to deprive of the property any person having that right.”
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With most trusts the beneficiary already has a “proprietary right
or interest”, making s.5(2) unnecessary.176 However, with
charitable trusts there are no specified beneficiaries having
beneficial interests in the trust property. Such trusts are enforced
by the Attorney-General177 and under s.5(2) the trust property is
deemed to belong to the Attorney-General.178

(iii) obligation to deal with property in
particular way

THEFT ACT 1968 S.5(3):
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“Where a person receives property from or on account of another, and
is under an obligation to the other to retain and deal with that property



or its proceeds in a particular way, the property or proceeds shall be
regarded (as against him) as belonging to the other.”
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If a person receives property and ownership passes to him then
he is generally free to do as he likes with the property.
Sometimes, however, even if the recipient has become the “true
owner” of the property,179 he may be obliged to deal with it in a
particular way. For instance, a person collecting for charity is
obliged to hand over the money to the appropriate charity. When
the donor places their coin in the tin can this is the clear
understanding between donor and collector. Accordingly, s.5(3)
deems that money still belongs to the donor and if the collector
makes off with the money he is appropriating money “belonging
to” the donor.

In many cases, where s.5(3) could apply, the person to whom the
obligation is owed will have a legal or equitable interest in the
property and so the property will still belong to that person under
s.5(1). Under s.5(3), however, it is not necessary for courts to
engage with the intricacies of establishing that a trust has been
created and that the person supplying the property retains an
equitable interest in it.180 As said in Klineberg,181 s.5(3):

“is essentially a deeming provision by which property or its proceeds
‘shall be regarded’ as belonging to another, even though, on a strict
civil law analysis, it does not.”

Nevertheless, for s.5(3) to apply, there are several conditions that
need to be satisfied:

(a) The property must have been received from or on
account of another to whom the obligation is owed
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Two alternative situations are covered here. First, as with the
charity-collector above, the property is received from the person
to whom the obligation is owed. Secondly, it can be received
from one person on account of another; in this situation, the
obligation must be owed to that other person. On this basis, the



charity-collector could also be said to have received the property
on account of the charity. The operation of these two principles
can be seen in Floyd v DPP182 where the defendant collected
money weekly from work colleagues who had ordered goods
from Home Farm Hampers Ltd, but failed to pay the money to
the company. On these facts, it would be possible to invoke
either of the above bases. First, she received money from her
colleagues; being under an obligation to pay the money to the
company, the money would be regarded as belonging to her
colleagues. Secondly, and this was the basis of the actual
decision, she received money on account of the company and
therefore owed them an obligation to hand over the money,183 so
the property was regarded as belonging to the company.
(b) There has to be an obligation to deal with that property or its
proceeds in a particular way
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Under s.5(3) there has to be a legal obligation to deal with the
property handed over or its proceeds in a particular way. If I
give my decorator £100 in order to buy paint, an obligation to
use that money or its proceeds is imposed. If I give him £100 as
a down-payment, no such obligation is imposed. This simple
distinction (in theory) has caused problems in practice,
particularly in cases where deposits have been paid.

R. V HALL [1973] Q.B. 126 (COURT OF
APPEAL, CRIMINAL DIVISION):
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The defendant was a travel agent who accepted deposits for air trips to
the US. The flights never materialised and the money was not
refunded. The appellant paid all the monies into the firm’s general
trading account. He was convicted of theft and appealed on the ground
that the monies paid to him became his and therefore did not “belong to
another”.

EDMUND-DAVIES LJ:

“Counsel for the appellant … concedes that [by receiving the
monies] the travel agent undertakes a contractual obligation in



relation to arranging flights … But what counsel for the appellant
resists is that in such circumstances the travel agent ‘is under an
obligation’ to the client ‘to retain and deal with … in a particular
way’ sums paid to him in such circumstances.

What cannot of itself be decisive of the matter is the fact that the
appellant paid the money into the firm’s general trading account …

Nevertheless, when a client goes to a firm carrying on the business
of travel agents and pays them money, he expects that in return he
will, in due course, receive the tickets and other documents
necessary for him to accomplish the trip for which he is paying, and
the firm are ‘under an obligation’ to perform their part to fulfil his
expectation and are liable to pay him damages if they do not. But, in
our judgment, what was not here established was that these clients
expected them ‘to retain and deal with that property or its proceeds
in a particular way’, and that an ‘obligation’ to do so was undertaken
by the appellant. We must make clear, however, that each case turns
on its own facts. Cases could, we suppose, conceivably arise where
by some special arrangement (preferably evidenced by documents),
the client could impose on the travel agent an ‘obligation’ falling
within section 5(3). But no such special arrangement was made in
any of the seven cases here being considered. It follows from this
that, despite what on any view must be condemned as scandalous
conduct by the appellant, in our judgment on this ground alone this
appeal must be allowed and the convictions quashed.”

Appeal allowed

9–070

In the absence of any legal obligation to deal with the deposits in
a particular way, Hall was not guilty of theft, even though he had
been found to have acted dishonestly in dealing with the deposit
money. By contrast, in Klinesberg and Marsden, the defendants
were found to be under an obligation to pay monies paid by
timeshare purchasers into a trust company.

R. V KLINEBERG AND MARSDEN
[1999] 1 CR. APP. R. 427 (COURT OF
APPEAL, CRIMINAL DIVISION):
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The appellants sold timeshare apartments in Lanzarote. The purchasers
paid money, to be held by a trust company until the apartments were
ready to be occupied. Almost none of the money was in fact
transmitted to the trust company. The appellants were convicted of
theft and appealed.

KAY J:

“The intending purchasers in each case, and prior to the handing
over of any money, were made aware by documents and in at least
some cases by oral representations that, if they were to enter into an
agreement, they would have the security of knowing that any money
they handed over would be held in independent trusteeship until the
apartment in question was ready for occupation … One of the
pivotal features of the whole scheme was that their money would be
safeguarded by trusteeship pending completion. In such
circumstances there must have been, at the very least, an implied
obligation in favour of each intending purchaser to transfer his
money into the appropriate trusteeship without undue delay.”

Appeal allowed in part on other grounds
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Similarly, in Re Kumar,184 a travel agent was held to be under an
obligation to use money paid to secure flight tickets because
there was an agreed trustee relationship for such money to be
transferred into specific bank accounts. In McHugh,185 it was
stressed that both the defendant and the client must “clearly
understand” that the client’s money is to be kept separate from
the defendant’s business money. In other cases, whether one is
under an obligation to keep a separate fund in existence depends
entirely on the facts of each case.

DAVIDGE V BUNNETT [1984] CRIM. L.R.
297 (QUEEN’S BENCH DIVISIONAL
COURT):
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The defendant shared a flat with three other women. When the gas bill
arrived the others all gave the defendant their shares in cheques made
payable to the defendant’s employer. They expected her to pay the bill,
either by cashing the cheques with her employer and adding her own
share, or, alternatively, that her employer, on receipt of all the monies,
would write out a cheque for the Gas Board. Instead, the defendant
spent most of the money on her Christmas shopping; the gas bill went
unpaid. She was convicted of theft and appealed.

HELD:

“D was under an obligation to use the cheques or their proceeds in
whatever way she saw fit so long as they were applied pro tanto to
the discharge of the gas bill. This could have been achieved by one
cheque from her employer, or a banker’s draft, or her own cheque …
Hence the magistrates’ finding that she was not obliged to use the
actual banknotes. Using the proceeds of the cheque on presents
amounted to a very negation of her obligation to discharge the bill.
She was under an obligation to deal with the proceeds in a particular
way. As against D, the proceeds of the cheques were properly
belonging to another within section 5(3) of the Act.”

Appeal dismissed
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This may be compared with the outcome in the case of
Huskinson,186 where the defendant fell into arrears with his rent.
He applied for housing benefit and was sent a cheque for £479 to
pay off some of the arrears which then amounted to £800. He
gave his landlord £200 and spent the remainder on himself. He
was acquitted of theft and on appeal the Divisional Court held
that, as the relevant regulations did not require him to apply the
cheque or proceeds directly in satisfaction of the rent, he was not
under a legal obligation to the Housing Services Department to
deal with the cheque in a particular way.

Section 5(3) has been applied in cases involving charity
sponsorship money. In Lewis v Lethbridge,187 the defendant
collected sponsorship money for a colleague who had entered
the London Marathon. He never handed this money over to the
charity. The Divisional Court held that the defendant was not



under an obligation to keep a separate fund in existence
equivalent to the amount of money he had received. The money
thus did not “belong to another” under s.5(3). The defendant was
“a civil debtor and a naughty one without question, but not a
thief”.188 However, this decision was disapproved in the case of
Wain.189

R. V WAIN [1995] 2 CR. APP. R. 660
(COURT OF APPEAL, CRIMINAL
DIVISION):
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The appellant raised money for a “Telethon” held for charity by
Yorkshire Television. He paid the money raised first into a separate
bank account and then, with Yorkshire Television’s permission, into
his own bank account and then spent it. He was convicted of theft and
appealed.

MCCOWAN LJ:

“[Referring to Lewis v Lethbridge] the learned judge was forgetting
that section 5(3) of the Theft Act 1968 referred not merely to dealing
with that property but also its proceeds …

Professor Smith … in his Law of Theft (6th ed.) at p. 39 [states]

‘In Lewis v Lethbridge … no consideration was given to the
question whether any obligation was imposed by the sponsors.
Sponsors surely do not give the collector (whether he has a box
or not) the money to do as he likes with. Is there not an
overwhelming inference … that the sponsors intend to give the
money to the charity, imposing an obligation in the nature of a
trust on the collector?’

It seems to us that the approach of the court in the Lethbridge case
was a very narrow one based, apparently, on the finding by the
justices that there was no requirement of the charity that the
appellant hand over the same notes and coins. Neither was there in
the present case. But what the Divisional Court does not appear to
have considered in that case was the trust aspect … In our judgment,
the criticisms of that case by Professor Smith are fully justified …



[His Lordship approved Davidge v Bunnett.]

[I]t seems to us that by virtue of section 5(3), the appellant was
plainly under an obligation to retain, if not the actual notes and
coins, at least their proceeds, that is to say the money credited in the
bank account which he opened for the trust with the actual property.
When he took the money credited to that account and moved it over
to his own bank account, it was still the proceeds of the notes and
coins donated which he proceeded to use for his own purposes,
thereby appropriating them.”

Appeal dismissed

(c) The defendant must have direct knowledge of the obligation
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In Wills,190 the appellant and two assistants operated a business
as financial consultants advising clients on investments and
loans. The assistants each received money from different clients
with instructions to invest the money with an insurance
company. Those monies were used for the general purposes of
the business and not invested in accordance with the clients’
instructions. The appellant was not present when either
transaction took place, and there was no evidence that he
personally knew of the obligation. The appellant was convicted
of theft (as were the assistants). On appeal, it was held that, for
s.5(3) to apply, the prosecution must prove that the defendant
has knowledge of the nature and extent of the obligation to deal
with the property in a particular way. It is not enough merely to
show that the property was not dealt with in a manner that
conformed with the obligation.

In Wain, it was stated that whether the defendant “is a trustee is
to be judged on an objective basis. It is an obligation on him by
law. It is not essential that he should have realised that he was a
trustee, but of course the question remains as to whether he was
acting honestly or dishonestly”.191 Thus the defendant must have
knowledge of the facts giving rise to the obligation but need not
know that they are under a civil legal obligation.192 However, if a
defendant genuinely believes that they are legally justified in
doing what they do with the money, it will be difficult to
establish the requisite dishonesty.



(d) The obligation must be a legal one
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It is not enough that the defendant is under a social or moral
obligation to deal with the property in a particular way. They
must be under a legal obligation. This means that the party
imposing the obligation must be able to commence legal
proceedings against the defendant at civil law for a failure to
perform their obligation. One must be careful here to distinguish
a legal obligation to do something (for example, pay one’s rent
as in Huskinson) from a legal obligation to use particular
property or its proceeds in the performance of that obligation
(for example, using the housing benefit to pay one’s rent). It is
only when there is a legal obligation of the latter kind that
property is deemed to belong to another for the purposes of the
law of theft.

Whether the obligation for the purposes of s.5(3) had to be a
“legal” one or not used to be controversial. One school of
thought was that “obligation” was an ordinary word—like many
of the other “ordinary words” used in the Theft Act. Whether or
not an obligation existed was simply a matter of fact to be left to
the jury. As the jury know no law, this means that they can only
decide on the basis of whether they think the defendant ought to
be under an obligation, i.e. whether a moral obligation exists.193

However, it was the opposing school of thought that won the day
here in the continuing see-saw battle between “ordinary
meaning” and “civil law meaning”. In Mainwaring,194 it was
held that there must be a legal obligation at civil law for the
purposes of s.5(3). This was confirmed in Dubar, where it was
stated that it is:

“the trial judge’s function to direct the jury as to matters of law,
including the existence of an obligation within s.5(3) if, but only if, he
fully and fairly leaves it to the jury to decide the facts which give rise
to such an obligation.”195

While this means, yet again, that criminal liability can depend on
highly complex points of civil law,196 nevertheless such an
approach can be supported on the basis that:



“Parliament is not in the habit of legislating about moral obligations as
such; and that Parliament should do so without making its meaning
plain is inconceivable.”197

1. Section 5(3) and fair labelling
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A large proportion of reported cases involving s.5(3) involve
dishonest business operations by travel agents, estate agents,
investment companies and so on. Assuming criminalisation is
justified in such cases (as opposed to using civil remedies or
administrative disabilities such as disqualification of directors),
the question becomes: is s.5(3) so defined as to criminalise
behaviour that ought to be subject to criminal sanctions and, if
so, is theft the correct label to describe such wrongdoing?

In Hall, the defendant was dishonest (the jury at first instance
convicted him) and Edmund-Davies LJ described his conduct as
scandalous. Yet he escaped liability. Is it justifiable to draw a
moral line between his conduct and that of the applicant in Re
Kumar purely because there was an agreed trustee relationship in
the latter case? Part of the problem is that s.5(3) is embracing
conduct too far removed from the paradigm of theft. This
explains the comments in Lewis v Lethbridge that the defendant
was a “civil debtor and a naughty one without question, but not a
thief”. In Klineberg and Marsden, the essence of the prosecution
case was that the appellants “were involved in a timeshare
fraud”. Indeed, in many of the above cases the real wrongdoing
constituted fraud and not theft. As shall be seen, the Fraud Act
2006 has introduced a new offence of fraud and many of the
above defendants would fall within the provisions of this
offence. It is thus doubtful whether s.5(3) any longer performs a
useful role.

2. Criminalising breach of contract
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In many of the above cases, the defendant was in breach of
contract. In some of these cases (for example, Re Kumar) there
was liability; in others (for example, Attorney-General’s



Reference (No.1 of 1985),198 there was no liability. Whether a
dishonest breach of contract should be criminalised has also
arisen in cases not turning on s.5(3). For example, in Clowes
(No.2)199 a central point on appeal was whether signed
agreements were contracts or trust documents. Criminal liability
could only be imposed in the latter situation as only then would
the property “belong to another”.
Quite apart from the above point concerning the appropriateness
of “theft” as the offence label, this raises the broader question
whether all dishonest breaches of contract should be
criminalised. A breach of contract can have as disastrous an
impact upon the innocent party as stealing from them. If
accompanied by dishonesty, why should it not be criminalised?

It could be asserted that there is the entire structure of the civil
law to provide remedies for breach of contract. Criminalisation
is unnecessary. This argument, however, collapses when one
recalls that there are similar civil remedies provided for those
who “lose” their property wrongfully. The existence of civil
remedies is no argument for the decriminalisation of theft. So,
the question remains: why is theft a crime but dishonest breach
of contract not a crime?

Apart from historical explanations relating to the evolution of
the law of larceny and its metamorphosis into theft, an
explanation of principle is not easy. It is perhaps best to focus on
the paradigmatic instances of theft and breach of contract. A
typical theft involves a surreptitious or forceful taking. The
victim is helpless against such a taking. If the thief is interrupted
there is a risk of violence. Owing to their anonymity there is
extra difficulty in identifying and apprehending the thief. With
the typical breach of contract, however, one is dealing with two
parties, both “free” and “equal” who have both chosen to enter
into a contractual nexus. The risk of one party breaching their
contract is always there and, in a free market economy, a factor
to be assessed at the time of entering into the contract—taking
account of the civil remedies available. Bearing in mind the
basic proposition that conduct should not be made criminal
merely because it is immoral, but that, additionally,
criminalisation should be “necessary” and “profitable”200 one
should only expand the reaches of the criminal law with the



utmost caution. Certain instances of dishonest breach of contract
have already been made criminal, particularly where the contract
is breached by a false representation, or the defendant is
attempting unilaterally to avoid their liability in circumstances
where it would be difficult to trace them.201 Beyond such cases
the criminal law should not go. Section 5(3) does extend the
tentacles of the law of theft beyond the paradigmatic instances.
Great caution must be exercised to keep some rein over the
subsection so that it does not stray too far from ordinary
understandings of criminality. In this regard, the CPS has
advised that: “Prosecutors should guard against the criminal law
being used as a debt collection agency or to protect the
commercial interests of companies and organisations”.202

(iv) Obligation to make restoration

THEFT ACT 1968 S.5(4)
9–080

“Where a person gets property by another’s mistake, and is under an
obligation to make restoration (in whole or in part) of the property or
its proceeds or of the value thereof, then to the extent of that obligation
the property or proceeds shall be regarded (as against him) as
belonging to the person entitled to restoration, and an intention not to
make restoration shall be regarded accordingly as an intention to
deprive that person of the property or proceeds.”

9–081

This subsection was specifically enacted to combat the mischief
revealed in the case of Moynes v Coopper203 where an employee
was given a pay packet which, owing to a mistake, contained too
much money. When he opened the packet and saw the excess he
dishonestly kept the whole. He was acquitted of larceny. If these
facts were to reoccur, the case could be brought within s.5(4)
and, therefore, even though property in the excess money might
have passed to the employee when his wages were handed over,
he could be liable: on discovering and keeping the excess money
there is an appropriation of property (the money) which is
deemed to belong to the employer by virtue of s.5(4) because he



has got the money by mistake and is under an obligation to make
restoration of the excess—or its proceeds or value.

Section 5(4) is in fact of limited use. Where a person receives
property by another’s mistake, the mistake may be fundamental,
in which case property does not pass at all and the property will
still belong to the other by virtue of s.5(1) (proprietary right or
interest). Section 5(4) is not needed in such cases. On the other
hand, where the mistake is not sufficiently fundamental as to
prevent property passing, the receiver of the property will not
necessarily be under an obligation to make restoration of the
property. Whether there is an obligation to make restoration is a
complex matter governed by the law of restitution.

Accordingly, the following points can be made about s.5(4):

1. The obligation must be a legal one—i.e. under the civil law
of restitution.204

2. The obligation must be to return the property or its proceeds
or the value thereof. (Under s.5(3) only the property or its
proceeds is specified.)

3. The subsection says “is” under an obligation. The use of the
present tense is significant here. If in a supermarket a cashier
makes a mistake as a result of which the contract is voidable,
property does pass, but the recipient of the property is not
there and then under an obligation to make restitution. The
obligation to make restitution only comes into existence
when the person who made the mistake “avoids” the
contract. At that point the recipient will become under an
obligation to make restitution and only then does the present
tense “is” become applicable. However, as Heaton205 points
out, upon rescission ownership in the property will revert to
the person who made the mistake and any subsequent
“keeping or dealing with it as owner” will be an
appropriation of property that belongs to another by virtue of
s.5(1).

It ought to be pointed out, however, that courts have not been
rigorous in their application of these civil law principles and,
while insisting with one breath that the obligation be a legal one,
they have at the same time tended to adopt a more cavalier



approach.

ATTORNEY-GENERAL’S REFERENCE
(NO.1 OF 1983) [1985] Q.B. 182
(COURT OF APPEAL, CRIMINAL
DIVISION):

9–082

The defendant, a police officer was overpaid her wages. The money
was paid by direct debit straight into her bank account. When she
realised the mistake she decided to keep the excess. The judge directed
an acquittal and the Attorney-General referred a question on a point of
law for the court’s opinion under the Criminal Justice Act 1972 s.36.

LORD LANE CJ:

“In order to determine the effect of that subsection upon this case
one has to take it piece by piece to see what the result is read against
the circumstances of this particular prosecution. First of all: ‘Did the
respondent get property?’ The word ‘get’ is about as wide a word as
could possibly have been adopted by the draftsman of the Act. The
answer is ‘Yes’, the respondent in this case did get her chose in
action, that is, her right to sue the bank for the debt which they owed
her—money which they held in their hands to which she was entitled
by virtue of the contract between bank and customer.

Secondly: ‘Did she get it by another’s mistake?’ The answer to that
is plainly ‘Yes’. The Receiver of the Metropolitan Police made the
mistake of thinking she was entitled to £74.74 when she was not
entitled to that at all.

‘Was she under an obligation to make restoration of either the
property or its proceeds or its value?’ We take each of those in turn.
‘Was she under an obligation to make restoration of the property?’—
the chose in action. The answer to that is ‘No’. It was something
which could not be restored in the ordinary meaning of the word.
‘Was she under an obligation to make restoration of its proceeds?’
The answer to that is ‘No’. There were no proceeds of the chose in
action to restore. ‘Was she under an obligation to make restoration
of the value thereof?’—the value of the chose in action. The answer



to that seems to us to be ‘Yes’.

I should say here, in parenthesis, that a question was raised during
the argument this morning as to whether ‘restoration’ is the same as
‘making restitution’. We think that on the wording of section 5(4) as
a whole, the answer to that question is ‘Yes’. One therefore turns to
see whether, under the general principles of restitution, this
respondent was obliged to restore or pay for the benefit which she
received. Generally speaking, the respondent, in these
circumstances, is obliged to pay for a benefit received when the
benefit has been given under a mistake on the part of the giver as to
a material fact. The mistake must be as to a fundamental or essential
fact and the payment must have been due to that fundamental or
essential fact. The mistake here was that this police officer had been
working on a day when she had been at home and not working at all
…

As a result of the provisions of section 5(4) the debt of £74.74 due
from the respondent’s bank to the respondent notionally belonged to
the Receiver of the Metropolitan Police; therefore the prosecution,
up to this point, have succeeded in proving—remarkable though it
may seem—that the ‘property’ in this case belonged to another
within the meaning of section 1 in the Theft Act 1968 from the
moment when the respondent became aware that this mistake had
been made and that her account had been credited with the £74.74
and she consequently became obliged to restore the value …

Before parting with the case we would like to say that it should often
be possible to resolve this type of situation without resorting to the
criminal law. We do, however, accept that there may be occasions—
of which this may have been one—where a prosecution is
necessary.”

Opinion accordingly

9–083

The defendant here owed a debt and dishonestly tried to avoid
paying that debt. This is yet another instance of the grey area of
criminality discussed above: when, if ever, should not paying
one’s debts or breaching one’s contract be a crime? In one sense
the defendant in this case was even more blameless than most
debtors because she did not choose to incur the debt. It was



thrust upon her by the mistake of another. And again, there were
civil remedies available. The money could have been recovered.
The court rightly stressed that such cases could usually be dealt
with without resort to the criminal law. In Attorney-General’s
Reference (No.1 of 1983) the amount of the overpayment was
some £74. In Shadrokh-Cigari,206 a bank account was credited
$286,000 instead of $286. English law does not formally take
account of the value of property in assessing criminality, or level
thereof. Yet this is surely an instance where the sums involved
are so huge that perhaps criminal liability is appropriate. Or is it
that the value of the property affects our assessment as to
dishonesty? We can conceive of perhaps “turning a blind eye” to
an extra £74 credited to our bank account, but when the excess
amount is some $286,000, an assessment of dishonesty becomes
inevitable.

It was noted earlier that there have been considerable changes in
the civil law since the coming into force of the Theft Act 1968.
Some of these changes have rendered s.5(4) largely superfluous.
In Chase Manhattan Bank v Israel British Bank,207 it was held
that a person who pays money to another under a mistake of fact
retains an equitable interest in the money. Accordingly, in such
cases the money “belongs” to that person by virtue of s.5(1) and
s.5(4) is unnecessary. This point was recognised in Shadrokh-
Cigari, discussed above, although s.5(4) was used as an
alternative basis to establish liability.

5. Dishonesty
9–084

The mens rea of theft is twofold: dishonesty and intention of
permanent deprivation. Mens rea is normally taken to refer to a
state of mind in relation to consequences or circumstances of a
defendant’s actions—for example, did they intend, foresee or
know of something happening? But, apart from the requirement
of intending permanent deprivation, this traditional concept of
mens rea fits ill with property offences where, in essence, a
judgment is being made about behaviour and the general state of
mind of the defendant in relation to their actions. As was said in
one of the leading cases, Feely,208 the taking of property must be



one to which “moral obloquy can reasonably” be attached.

The interference with property rights must be such that we can
blame the defendant for disregarding the value system inherent
in the law of theft. The requirement of “dishonesty” is
introduced as a mechanism by which moral judgments can be
made and blame attributed.

S. P. GREEN, “13 WAYS TO STEAL A
BICYCLE: THEFT LAW IN THE
INFORMATION AGE” (2012), PP.112–
113:

9–085

“Dishonesty connotes some additional moral content. It suggests that
the offender lacked integrity or probity. It conveys a moral sense that is
independent of the law. To say that a defendant acted honestly or
dishonestly is to say something more generally about his character as a
person, beyond merely his specific acts …

In short, the term dishonesty seems a useful one for distinguishing
between those appropriations that should count as stealing and those
that should not, particularly when the term is compared to the
alternatives. Unlike unlawfully, the term dishonesty is not based
exclusively on law; and unlike fraudulently, it does not connote any
overly narrow sense of deceit or duplicity. Dishonesty connotes a lack
of honesty, probity, or integrity; a thievishness. It exists as a free-
standing concept of morality. As such, it offers an appropriate label for
the wrongful element in stealing.”

9–086

Dishonesty is only partially defined by the Theft Act 1968.
Where defined, the meaning of dishonesty is a question of law.
Where undefined, it is a question of fact.

(i) Question of Law

THEFT ACT 1968 S.2:



9–087

“(1) A person’s appropriation of property belonging to another is not to
be regarded as dishonest—

(a) if he appropriates the property in the belief that he has in
law the right to deprive the other of it, on behalf of
himself or of a third person; or

(b) if he appropriates the property in the belief that he
would have the other’s consent if the other knew of the
appropriation and the circumstances of it; or

(c) (except where the property came to him as trustee or
personal representative) if he appropriates the property
in the belief that the person to whom the property
belongs cannot be discovered by taking reasonable
steps.

(2) A person’s appropriation of property belonging to another may be
dishonest notwithstanding that he is willing to pay for the property.”

THEFT ACT 1968 S.1(2):

“It is immaterial whether the appropriation is made with a view to gain,
or is made for the thief’s own benefit.”

(a) Belief in legal right
9–088

Section 2(1)(a) provides that a person who genuinely believes
that they have a legal right to the property is not to be regarded
as dishonest—irrespective of the reasonableness or otherwise of
the belief.209 There is a well-known maxim that “ignorance of the
law is no defence”. This, however, relates to ignorance of the
criminal law, for instance, to a defendant who claims that they
did not know theft was a crime. Section 2(1)(a) only applies to
persons who have made a mistake as to the civil law—believing
they have legal rights to property when, perhaps, they have no
such rights.

(b) Belief in consent



9–089

It will be recalled that, under Gomez, a defendant can
appropriate property even though the other has consented to such
appropriation. However, if the defendant genuinely believes that
she has the other’s real consent to deal with the property she
cannot be condemned as dishonest. Again, the reasonableness of
her belief is irrelevant except in evidential terms.

(c) Belief that property is lost
9–090

Lost property continues to belong to the owner and so the finder
of lost property is appropriating property belonging to another.
However, if she genuinely (again, a subjective test) believe that
the owner “cannot be discovered by taking reasonable steps”,
she is not to be condemned for deciding to keep the property.
Obviously, factors such as the type and value of the property and
the location where it was found will be important evidence in
assessing the defendant’s belief. For example, in 2017 it was
reported that a woman had been convicted of stealing a £20 note
which she had found on the floor of a convenience store, put in
her purse, and kept. Her actions were recorded on CCTV and she
presumably pleaded guilty because that showed that she had
taken no steps to find the owner.210

It should be noted that s.2(1)(c) relates to lost property which
does still belong to someone else. It does not concern property
which the defendant believes is abandoned. Of course, if
property actually is abandoned, it does not belong to another and
so the actus reus of theft will not be made out. However, what is
the position if property is not abandoned but the defendant
believes that it has been abandoned? As a matter of strict
interpretation, because this situation is not covered by the
exclusions in s.2, whether there is dishonesty should be
determined as a matter of fact under the rules about to be
examined.211 However, in Wood,212 it was held as a matter of law
that if the defendant genuinely believed that the property was
abandoned there would be no dishonesty.

(d) Willingness to pay



9–091

Section 2(2) makes it clear that a willingness to pay will not
necessarily exempt one from a finding of dishonesty. The owner
might not wish to sell at whatever price, and it would be
unthinkable to allow the unscrupulous to help themselves to
other people’s property and escape liability simply by being able
to pay. In Wheatley,213 it was held that the fact that no loss was
suffered was not determinative of dishonesty.

(e) Not for the thief’s benefit
9–092

Despite dishonesty being a moral concept, s.1(2) makes it clear
that, even though the theft is for the good of others, with the
thief gaining nothing, they can still be found dishonest.214

(ii) Question of Fact
9–093

Apart from the above specific instances, the concept of
dishonesty was left undefined in the Theft Act 1968 although
judges soon began to give the concept a legal meaning.215

However, in 1973 the Court of Appeal embarked on a new
course.

R. V FEELY [1973] 1 Q.B. 530 (COURT
OF APPEAL, CRIMINAL DIVISION):

9–094

The defendant was employed by a firm of bookmakers as manager of
one of their branches. The employer sent round a circular to all
managers stating that the practice of borrowing from tills was to stop.
The defendant, knowing this, “borrowed” £30. When the deficiency
was discovered (but not yet attributed to him) he immediately offered
an IOU. He was owed more than twice that sum by his employers. The
trial judge directed the jury that this was dishonest, and he was
convicted of theft and appealed on the ground that this question should
have been left to the jury.



LAWTON LJ:

“The design of the new Act is clear … Words in everyday use have
replaced legal jargon in many parts of the Act …

In section 1(1) of the Theft Act 1968 the word ‘dishonesty’ can only
relate to the state of mind of the person who does the act which
amounts to appropriation. Whether an accused person has a
particular state of mind is a question of fact which has to be decided
by the jury … We do not agree that judges should define what
‘dishonesty’ means.

This word is in common use … Jurors, when deciding whether an
appropriation was dishonest can be reasonably expected to, and
should, apply the current standards of ordinary decent people. In
their own lives they have to decide what is and what is not dishonest.
We can see no reason why, when in a jury box, they should require
the help of a judge to tell them what amounts to dishonesty.”

Appeal allowed

9–095

It is for the jury (or magistrates) to determine whether the
defendant has acted dishonestly by the standards of ordinary and
decent people. To do this they must, of course, try to establish
what was in the defendant’s mind. For example, in Price216 the
defendant issued cheques, which were later dishonoured,
claiming that he was the beneficiary of a £100,000 trust fund.
The jury first has to decide whether they believe the defendant’s
story, that is, whether they genuinely believed that he was such a
beneficiary. Having established the defendant’s state of mind,
they must decide, applying their own moral standards,217 whether
it is dishonest.218 In Price, the jury disbelieved the defendant’s
story and decided he was dishonest. Thus, using the facts of
Feely, the jury might find that the defendant did believe he
could, and did intend to, repay the money. The jury, now armed
with this knowledge, must make a moral assessment as to
whether such conduct, in the circumstances, was dishonest.

However, what of the defendant whose actions might be
regarded as dishonest by the jury applying their standards but
who insists (and is believed) that, according to his system of



values, he was acting honestly? For example, in Gilks,219 the
defendant claimed that he thought he was honest in keeping
money mistakenly paid to him by a bookmaker because he
thought bookmakers were “a race apart” and thus fair game.

R. V GHOSH [1982] Q.B. 1053 (COURT
OF APPEAL, CRIMINAL DIVISION):

9–096

The defendant was a consultant who acted as a locum at a hospital. He
falsely claimed fees in respect of an operation that he had not carried
out. He claimed that he thought he was not dishonest by his standards
because the same amount of money was legitimately payable to him for
consultation fees. The judge directed the jury that they must simply
apply their own standards. He was convicted of an offence contrary to
the now-repealed the Theft Act 1968 s.15 (which used the same
concept “dishonesty”) and appealed against his conviction.

LORD LANE CJ:

“The sentence [in Feely] requiring the jury to apply current
standards leads up to the prohibition on judges from applying their
standards. That is the context in which the sentence appears. It seems
to be reading too much into that sentence to treat it as authority for
the view that ‘dishonesty can be established independently of the
knowledge or belief of the defendant’. If it could, then any reference
to the state of mind of the defendant would be beside the point.

This brings us to the heart of the problem. Is ‘dishonestly’ in section
1 of the Theft Act 1968 intended to characterise a course of conduct?
Or is it intended to describe a state of mind? If the former, then we
can well understand that it could be established independently of the
knowledge or belief of the accused. But if, as we think, it is the
latter, then the knowledge and belief of the accused are at the root of
the problem.

Take for example a man who comes from a country where public
transport is free. On his first day here he travels on a bus. He gets off
without paying. He never had any intention of paying. His mind is
clearly honest; but his conduct, judged objectively by what he has
done, is dishonest. It seems to us that in using the word ‘dishonestly’



in the Theft Act 1968, Parliament cannot have intended to catch
dishonest conduct in that sense, that is to say conduct to which no
moral obloquy could possibly attach. This is sufficiently established
by the partial definition in section 2 of the Theft Act itself. All the
matters covered by section 2(1) relate to the belief of the accused.
Section 2(2) relates to his willingness to pay. A man’s belief and his
willingness to pay are things which can only be established
subjectively. It is difficult to see how a partially subjective definition
can be made to work in harness with the test which in all other
respects is wholly objective.

If we are right that dishonesty is something in the mind of the
accused (what Professor Glanville Williams calls ‘a special mental
state’), then if the mind of the accused is honest, it cannot be deemed
dishonest merely because members of the jury would have regarded
it as dishonest to embark on that course of conduct.

So we would reject the simple uncomplicated approach that the test
is purely objective, however attractive from the practical point of
view that solution may be.

There remains the objection that to adopt a subjective test is to
abandon all standards but that of the accused himself, and to bring
about a state of affairs in which ‘Robin Hood would be no robber’:
R. v Greenstein [1975] 1 W.L.R. 1353. This objection
misunderstands the nature of the subjective test. It is no defence for a
man to say ‘I knew that what I was doing is generally regarded as
dishonest; but I do not regard it as dishonest myself. Therefore I am
not guilty.’ What he is however entitled to say is ‘I did not know that
anybody would regard what I was doing as dishonest.’ He may not
be believed; just as he may not be believed if he sets up ‘a claim of
right’ under section 2(1) of the Theft Act 1968, or asserts that he
believed in the truth of a misrepresentation under section 15 of the
Act of 1968. But if he is believed, or raises a real doubt about the
matter, the jury cannot be sure that he was dishonest.

In determining whether the prosecution has proved that the
defendant was acting dishonestly, a jury must first of all decide
whether according to the ordinary standards of reasonable and
honest people what was done was dishonest. If it was not dishonest
by those standards, that is the end of the matter and the prosecution
fails.



If it was dishonest by those standards, then the jury must consider
whether the defendant himself must have realised that what he was
doing was by those standards dishonest. In most cases, where the
actions are obviously dishonest by ordinary standards, there will be
no doubt about it. It will be obvious that the defendant himself knew
that he was acting dishonestly. It is dishonest for a defendant to act
in a way which he knows ordinary people consider to be dishonest,
even if he asserts or genuinely believes that he is morally justified in
acting as he did. For example, Robin Hood or those ardent anti-
vivisectionists who remove animals from vivisection laboratories are
acting dishonestly, even though they may consider themselves to be
morally justified in doing what they do, because they know that
ordinary people would consider these actions to be dishonest.”

Appeal dismissed

9–097

The enquiry is thus two-fold:

1. The jury, applying their own standards, must judge the
defendant’s actions and beliefs and decide whether he was
honest or dishonest.

2. If the jury find that according to their standards he was
dishonest, they must then establish whether the defendant
knew that ordinary people would regard such conduct as
dishonest.220

In a number of cases Involving fraudulent commercial
transactions, the defence have sought to argue that a different
standard for dishonesty should apply in such cases, and that the
Ghosh test should be modified to take into account the
commercial context of the case.221

R. V HAYES (TOM ALEXANDER
WILLIAM) [2015] EWCA CRIM 1944:

9–098

The defendant, a banker, was convicted of conspiracy to defraud. He
was accused of manipulating the LIBOR rate (the interest rate which
banks can charge each other on commercial loans in the London



market). The defendant’s case at trial was that he had not been acting
dishonestly by the ordinary standards of reasonable, honest people, or
that, even if his conduct was dishonest by those standards, he had not
realised that his conduct was dishonest according to those standards.
The trial judge, ruled that the standard for the objective part of the
Ghosh test was the same as for any fraud: the jury had to decide
whether the defendant was dishonest according to the ordinary
standards of reasonable and honest people. This standard did not
change by reference to market standards or market ethos, practice in an
industry or any common understanding amongst employees. The
defendant appealed, arguing that this ruling was wrong.

LORD THOMAS OF CWMGIEDD CJ, SIR BRIAN LEVESON AND
GLOSTER LJ:

[29]. The first limb sets out the objective standard or the standards of
ordinary and reasonable people. The submission made on behalf of
the appellant was that although there was no dispute that an
objective standard had to be determined, it was right that it should be
determined by taking into account the standards of the market. It is
clear therefore in our view that the only purpose of arguing that the
evidence to which we have referred was relevant, was that the jury
would be asked to set an objective standard for a market or a group
of traders (whatever that standard might be) and not the ordinary
standards of honest and reasonable people.

…

[32]. Not only is there is no authority for the proposition that
objective standards of honesty are to be set by a market, but such a
principle would gravely affect the proper conduct of business. The
history of the markets have shown that, from time to time, markets
adopt patterns of behaviour which are dishonest by the standards of
honest and reasonable people; in such cases, the market has simply
abandoned ordinary standards of honesty. Each of the members of
this court has seen such cases and the damage caused when a market
determines its own standards of honesty in this way. Therefore to
depart from the view that standards of honesty are determined by the
standards of ordinary reasonable and honest people is not only
unsupported by authority, but would undermine the maintenance of
ordinary standards of honesty and integrity that are essential to the
conduct of business and markets.



[33]. Thus although the evidence to which we have referred was
irrelevant to the determination of the objective standards of honesty,
it was plainly relevant to the second limb subjective limb. The judge
expressly directed the jury to have regard to it and summarised the
evidence at length. In the circumstances, although in the light of the
argument advanced we considered we should grant leave to appeal
on this ground, we reject the argument in its entirety as
misconceived.

Appeal dismissed

9–099

The Court of Appeal rejected the argument that evidence in
relation to the LIBOR market and the ethos and practices at the
time was relevant to the first, objective part of the Ghosh test,
but appears to have accepted that such evidence was relevant to
the subjective, second limb of the test. However, the second limb
of the test refers back to the first, objective limb of the test:
“whether the defendant himself must have realised that what he
was doing was by those standards [the ordinary standards of
reasonable and honest people] dishonest”.222 It may therefore be
argued that, If evidence relating to the manipulation of the
LIBOR market “was rightly irrelevant to the first limb of Ghosh,
then It should not have been admissible at all”.223 The full Ghosh
direction does not need to be given in every case. In Roberts,224

it was held that the second limb of the Ghosh direction need only
be put to the jury in those cases where the defendant raised the
special plea that he did not think he was being dishonest by his
own standards.225 This was confirmed in Wood:

“the Ghosh direction … is best left only for that kind of case where
there is a dispute about whether ordinary people would have different
views from a defendant as to whether what he was doing was honest
or not.”226

In Balogun,227 the Court of Appeal commented on just how
infrequently the full direction was given in practice:

“The Ghosh direction in the experience of all members of this
constitution is rarely given. For what it is worth none of us as a first



instance judge can remember having given it nor, as counsel, having
been in any case where it was given.”

The Ghosh test has been the subject of much criticism from
commentators, particularly the objective limb of the test, which
assumes a community norm in relation to the issue of
dishonesty.

EDWARD GRIEW, “DISHONESTY: THE
OBJECTIONS TO FEELY AND GHOSH”
[1985] CRIM. L.R. 341:

9–100

“The question tends to increase the number of trials. Whereas a
different approach to the dishonesty issue might make it clear that
given conduct was dishonest as a matter of law and therefore
constituted an offence, the Feely question leaves the issue open. It may
be worth a defendant’s while to take his chance with the jury …
[B]efore Feely defendants might have felt constrained to plead guilty.

The question tends to complicate and lengthen contested cases … [I]t
may be in the interests of some defendants to extend and complicate
trials in order to obfuscate the issue …

The Feely question carries an unacceptable risk of inconsistency of
decision …

[It] implies the existence of a relevant community norm. In doing so it
glosses over differences of age, class and cultural background … It is
simply naive to suppose … that there is, in respect of the dishonesty
question, any such single thing as ‘the standards of ordinary decent
folk …’

[It is] unsuitable where the context of the case is a specialised one,
involving intricate financial activities or dealings in a specialised
market. It is neither reasonable nor rational to expect ordinary people
to judge as ‘dishonest’ or ‘not dishonest’ conduct of which, for want of
relevant experience, they cannot appreciate the contextual flavour …
[O]rdinary people (might) have no standards in relation to the conduct
in question …



A person may defend his attack on another’s property by reference to a
moral or political conviction so passionately held that he believed (so
he claims) that ‘ordinary decent’ members of society would regard his
conduct as proper, even laudable. If the asserted belief is treated as a
claim to have been ignorant that the conduct was ‘dishonest’ by
ordinary standards … and if the jury think (as exceptionally they
might) that the belief may have been held, Ghosh produces an
acquittal. The result is remarkable. Robin Hood must be a thief even if
he thinks the whole of the right-thinking world is on his side.

A person reared or moving in an environment in which it is generally
regarded as legitimate to take advantage of certain classes of people—
perhaps bookmakers or employers—may plausibly claim that he did
not realise that his conduct, of which a member of such a class was a
victim, was generally regarded as dishonest. It is not acceptable that a
claim of that sort should be capable even of being advanced.”
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These views are supported by research which revealed huge
variations in ordinary people’s ideas of what constitutes
dishonesty. Women are more likely than men, and older people
are more likely than younger people, to categorise certain
behaviour as dishonest. But, interestingly, men are more likely to
convict someone of a dishonesty offence in court.228 The result is
that it becomes a lottery—dependent, inter alia, on the sex and
age profile of the jury (or, perhaps of the magistrate)—whether
someone will be convicted of an offence of dishonesty. There
may also be regional or cultural variations in attitudes towards
the relative honesty/dishonesty of conduct. For example, in
2007, the ship MSC Napoli was grounded off the South Devon
coast and 37 of its cargo containers were washed up on a nearby
beach at Branscombe. Large crowds came to the beach to
“salvage” property that that had come ashore (including BMW
motorbikes). Yet no arrests were made and there were no
prosecutions for theft. It has been suggested that at least part of
the reason for this was that, because the local West country
culture appeared to be tolerant of the looting of wrecks, “the
police were not satisfied that a court would regard the ‘salvors’
as dishonest because of the uncertainty surrounding the concept
of dishonesty in the offence of theft”.229 Following press



revelations in relation to the inappropriate and excessive
claiming of expenses by MPs and peers,230 over 100 were found
to have wrongfully claimed expenses, yet few of these were
prosecuted, apparently because it was anticipated that there
might be difficulties in proving dishonesty save in the most
blatant cases, in circumstances where it was argued that there
was a culture amongst MPs and peers of claiming the maximum
level of expenses, to compensate for the low salary paid to MPs
and the fact that peers were not paid a salary.231

GLANVILLE WILLIAMS, TEXTBOOK
OF CRIMINAL LAW, 2ND EDN (1983),
PP.726–730:
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“The practice of leaving the whole matter to the jury might be
workable if our society were culturally homogeneous, with known and
shared values, as it once very largely was. But the object of the law of
theft is to protect property rights; and disrespect for these rights is now
widespread. Since the jury are chosen at random, we have no reason to
suppose that they will be any more honest and ‘decent’ in their
standards than the average person …

Evidence of the poor level of self-discipline now prevailing abounds—
and this without taking any account of tax defaults. Observers agree
upon a very large scale of theft: not merely shoplifting and fare bilking
but stealing from employers by employees and an assortment of frauds
perpetrated upon customers by employees. Great numbers of employed
people of all classes believe, or affect to believe, that systematic
dishonesty of various kinds is a ‘perk’. It is tolerated by many
employers, provided that it does not exceed some ill-defined limit; and
some employers even encourage fiddles when they are at the expense
of customers, since this is a way of increasing employees’
remuneration without cost to the employers. For the employee, illicit
remuneration has the advantage of being untaxed. Fiddling also brings
non-material rewards: it is a pleasant departure from routine, a game of
chance against the risk of detection, all the better since the
consequences of detection are now rarely serious. So highly do some
workers value the practice that a change in the system of work



threatening to interfere with it, or an attempt by employers to prosecute
offenders, is met by strikes. Notable examples were the strike at
Heathrow Airport when baggage loaders were arrested for pilferage in
1973 … If ordinary people in steady employment develop these lax
notions about the right of property, it seems from the judgment in Feely
that the law of theft is to be automatically adjusted to suit …

[Commenting on Gilks Professor Williams continues] Subjectivism of
this degree gives subjectivism a bad name. The subjective approach to
criminal liability, properly understood, looks to the defendant’s
intention and to the facts as he believed them to be, not to his system of
values …

What must be found is a definition of dishonesty … I would suggest
that the definition should be that dishonesty involves a disregard for
rights of property. Professor Smith’s suggestion, however, is that a
judicial definition of dishonesty might be …: a person appropriates
dishonestly ‘where he knows that it will or may be detrimental to the
interests of the other in a significant practical way’ ([1982] Crim. L.R.
609). We can at least be certain that almost any definition making the
position independent of current social attitudes would be better than the
rule in Ghosh.”232
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Williams assumes that because large numbers of employees
“fiddle” from their employers, for example, that such employees
have lost all standards of knowing right from wrong and
therefore, being in a moral vacuum, would be unable to assess
“dishonesty” if sitting in a jury box. But surely a plausible
explanation is that most such employees know perfectly well
that their conduct is dishonest, but have chosen nevertheless to
go ahead and do it. Such persons are perfectly capable of sitting
on a jury and judging standards of dishonesty. Research has
revealed that people are less likely to regard conduct as
dishonest if they have done similar things themselves but are still
capable of making a judgment of dishonesty. For example,
nearly two-thirds of people have taken stationery home from
work but 82% thought it was dishonest.233 Charges of hypocrisy
will not do, otherwise any juror who had ever committed a
(relevant) offence would have to be disqualified—an impossible
task given the vast unknown figure of unrecorded property



crime.

LAW COMMISSION, REPORT NO.276,
FRAUD (2002), PARAS 5.9–5.10:
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“5.9 There is some evidence that people’s moral standards are
surprisingly flexible. A MORI poll for the Sunday Times in October
1985 found that only 35% of those questioned thought it morally
wrong to accept payment in cash in order to evade liability for tax. On
the other hand, it does not follow that the other 65%, if sitting on a jury
in a case of tax evasion where dishonesty was in issue, would
necessarily have acquitted. Indeed, the proportion of those questioned
who thought that such conduct was morally acceptable to most people
was only 37%. This may suggest that people do not generally assume
that their own moral standards are the norm. Indeed it indicates that a
majority of respondents thought that their own moral standards fell
below those of most others.

5.10 It seems, therefore, that the first stage of the Ghosh test may not
necessarily result in the jury simply applying their own standards of
honesty. It may, indeed, be quite natural for fact-finders to form a view
of what reasonable, honest, people would consider dishonest, as
distinct from their decision reflecting their own personal moral view.”

The earlier Glanville Williams extract also challenges the view
that the defendant’s system of values are relevant in an
assessment of culpability.

C. M. V. CLARKSON,
UNDERSTANDING CRIMINAL LAW,
4TH EDN (2005), PP.236–238:
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“The courts were faced with a quandary here. Acceptance of such pleas
[viz., that the defendant did not think he was dishonest by his own
standards] would undercut the moral imperative laid down by the
criminal law. The criminal law largely reflects (and attempts to uphold)



community values. The Feely test allows these community values to be
enunciated by a so-called representative section of the community,
namely, the jury. If the values of the jury and the community are to be
ignored and replaced by the values of the defendant (who, for example,
might endorse the political ideology that ‘property is theft’), the result
would be a complete absence of any objective standard. The door
would be open to the ‘Robin Hood defence’. The defendant would
effectively become his own judge and jury.

On the other hand, the courts were reluctant to dismiss such pleas
totally. The criminal law is based largely on the premise of moral
responsibility. We blame those who are morally at fault. If a defendant
openly rejects the value system inherent in the law of theft, he can be
blamed even if, according to his own values, he thinks his actions are
honest. He has knowingly ‘declared war’ on the values of society and
can be blamed for doing this. It can never be an excuse in the criminal
law that one does not agree with any given law. But what of the
defendant who genuinely thinks he is acting honestly according to his
values—and who really believes that most other people would agree
with him as to the morality of his conduct—and can convince a jury of
these beliefs? Such a defendant is not openly defying the law; he
believes he is upholding the value system inherent in the law of theft.
The case for exempting such a defendant from blame becomes strong.

This latter thinking was endorsed in the leading decision of Ghosh …
The quest throughout the criminal law is for the isolation of the
blameworthy. If the jury, reflecting community standards, can attach
‘moral obloquy’ to the defendant’s actions and are satisfied that the
defendant knows he is acting contrary to the moral standards of
ordinary people, a judgment of blameworthiness is truly appropriate.
The test has tried to combine the need to preserve objective standards
within the criminal law with the need to maintain the importance of
moral fault.”

Such thinking, allowing a context-dependent and individualised
assessment of moral blameworthiness, was initially disapproved
by the Law Commission.

LAW COMMISSION CONSULTATION
PAPER NO.155, FRAUD AND



DECEPTION (1999), PARA.7.52:
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“7.52 [W]e are not aware of any other area of criminal law which
recognises an open-ended defence that the conduct in question is
morally blameless. The general approach in English law is for elements
of the offence to spell out the conduct it is sought to criminalise, and
similarly to provide defences by specifying excusable forms of conduct
which would otherwise be caught. There is no specific requirement of
morally blameworthy conduct in the law of (for example) assaults,
sexual offences, corruption or criminal damage … [O] ffences are
defined in such a way that conduct which satisfies their requirements
(and does not fall within a recognised general defence) will normally
be blameworthy; but the element of moral blame is incorporated in the
definition of the conduct prohibited, not superimposed upon it. There is
always the possibility that blameless conduct may occasionally be
caught, but that possibility is dealt with via prosecutorial discretion and
sentencing options. It is not clear why theft and deception should be
thought unique in this respect.”

However, in its subsequent Report, the Law Commission
partially resiled from this position.

LAW COMMISSION, REPORT NO.276,
FRAUD (2002), PARAS 5.5–5.8:
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“5.5 It may be that moral elements such as dishonesty can only be
defined with reference to the fact-finder’s judgment. Richard Tur
argues that ‘what may constitute a just excuse is so context-dependent
that exhaustive definition must necessarily limit the range of
circumstances which might excuse’ (“Dishonesty and the Jury” in
Griffiths (ed), Philosophy and Practice (1985), p.75). Therefore, if an
exhaustive definition of ‘just excuse’ or ‘dishonesty’ were incorporated
into the law, there would inevitably be examples of behaviour which
were legally dishonest, but which the fact-finders would characterise as
morally blameless.

5.16 … We have also concluded that it would not be possible to define



dishonesty exhaustively …

5.17 … We have come to agree with the argument put forward by
Richard Tur …

5.18 The fact that Ghosh dishonesty leaves open a possibility of
variance between cases with essentially similar facts is, in our
judgment, a theoretical risk. Many years after its adoption, the Ghosh
test remains, in practice, unproblematic. We also recognise the fact that
the concept of dishonesty is now required in a very large number of
criminal cases, so to reject it at this stage would have a far-reaching
effect on the criminal justice system.”

6. Intention of permanent deprivation
9–108

The defendant must intend to permanently deprive the other of
the property. If they intend to return the goods, this is not theft.
Dishonest borrowings are not theft.

What is required is an intention of permanent deprivation.
Whether the victim is actually deprived of the property is
irrelevant. This demonstrates again the inchoate nature of the
offence of theft.

“Intention of permanently depriving the other of it” (s.1) is not
defined by the Theft Act. However, s.6 extends the natural
meaning of the phrase and provides that in certain circumstances
even though the defendant did not “mean” the other to lose the
thing permanently they are “to be regarded” as having an
intention of permanent deprivation.

THEFT ACT 1968 S.6:
9–109

“(1) A person appropriating property belonging to another without
meaning the other permanently to lose the thing itself is nevertheless to
be regarded as having the intention of permanently depriving the other
of it if his intention is to treat the thing as his own to dispose of
regardless of the other’s rights; and a borrowing or lending of it may
amount to so treating it if, but only if, the borrowing or lending is for a



period and in circumstances making it equivalent to an outright taking
or disposal.

(2) Without prejudice to the generality of subsection (1) above, where a
person, having possession or control (lawfully or not) of property
belonging to another, parts with the property under a condition as to its
return which he may not be able to perform, this (if done for purposes
of his own and without the other’s authority) amounts to treating the
property as his own to dispose of regardless of the other’s rights.”
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In Lloyd,234 it was made clear that s.6 should only be referred to
in exceptional cases; for most purposes, it would be unnecessary
to go beyond s.1(1).235

Section 6(1) contains two limbs. The first refers to a defendant
whose “intention is to treat the thing as his own to dispose of
regardless of the other’s rights”. The second limb is a specific
illustration of this in that certain borrowings “may amount to so
treating it” as his own. Section 6(2) provides that the situation
covered therein “amounts to treating the property as his own to
dispose of regardless of the other’s rights”. This is thus just
another specific illustration of the principle contained in the first
limb of s.6(1).236 Nevertheless, it is useful to look at the three
situations separately.

(i) Section 6(1)
(a) If his intention is to treat the thing as his own to
dispose of regardless of the other’s rights

R. V RAPHAEL [2008] EWCA CRIM
1014 (COURT OF APPEAL, CRIMINAL
DIVISION):
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The defendant drove off in a car belonging to Adeosun and then
demanded money for its return.

PRESIDENT OF THE QUEEN’S BENCH DIVISION:



“[T]he section itself demonstrates that the necessary intention may
sometimes be established when the person appropriating property
belonging to another does not in fact intend that its true owner
should be deprived of it permanently. It is properly described as a
deeming provision. As Lord Lane LJ … observed in Lloyd:

‘It must mean, if nothing else, that there are circumstances in
which a defendant may be deemed to have the intention
permanently to deprive, even though he may intend the owner
eventually to get back the object which has been taken. … The
first part of section 6(1) seems to us to be aimed at the sort of
case where a defendant takes things and then offers them back
to the owner for the owner to buy if he wishes. If the taker
intends to return them to the owner only upon such payment,
then, on the wording of section 6(1) that is deemed to amount to
the necessary intention permanently to deprive …’

He continued that there were other cases of ‘similar intent’: for
instance, ‘I have taken your valuable painting. You can have it back
on payment to me of £X000. If you are not prepared to make that
payment, then you are not going to get your painting back.’

The express language of section 6 specifies that the subjective
element necessary to establish the mens rea for theft includes an
intention on the part of the taker ‘to treat the thing as his own to
dispose of regardless of the other’s rights’. In our judgment it is hard
to find a better example of such an intention than an offer, not to
return Adeosun’s car to him in exactly the same condition it was
when it was removed from his possession and control, but to sell his
own property back to him, and to make its return subject to a
condition or conditions inconsistent with his right to possession of
his own property.”

Appeal dismissed
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In Lavender,237 a defendant removed doors from one council
property undergoing repairs and used them to replace damaged
doors at another council property. It was held that this was a
“disposal” under s.6(1) because the defendant “intended to treat
the doors as his own, regardless of the council’s rights”. The
problem with this interpretation is that it renders s.6 redundant in



that an intention to treat property as one’s own is already a
necessary requirement for an appropriation.

In Marshall,238 ticket touts obtained unexpired London
Underground tickets and sold them to other potential customers.
It was argued that there was no intention of permanent
deprivation because the tickets would, in due course, be returned
to the possession of London Underground. It was held, however,
that the ticket touts had, under s.6(1), an intention to treat the
tickets as their own to dispose of regardless of London
Underground’s rights.

The issue of intention of permanent deprivation needs to be
approached with care by a trial judge in cases where goods are
taken and abandoned shortly thereafter. Appropriation and
intention of permanent deprivation are separate elements of the
offence of theft, and it would be wrong for a trial judge in such a
case to give the impression that a taking, even if violent, was
sufficient in itself to establish an intention permanently to
deprive the owner of the property. In Mitchell,239 the defendant,
being pursued by police officers and needing a getaway car,
pulled a woman out of her car and drove off in it and abandoned
it shortly afterwards. The trial judge ruled that this taking, using
and abandoning of the vehicle was sufficient evidence capable of
amounting to an intention to dispose of property regardless of
the owner’s rights. On appeal, this was declared to be wrong.
Section 6 was not meant to widen greatly the basic s.1
requirement of an intention of permanent deprivation. It was
simply dealing with “a small number of difficult cases”. Such a
brief use of the car before abandoning it did not come within s.1.
The relevance of abandonment must also be properly explained
to the jury. In Vinall,240 two cyclists riding along a cycling path
were approached by the two defendants and another man. One of
the cyclists was punched from his bicycle and chased off, and
the three men walked off with his bicycle. The bicycle was
found abandoned by a bus stop on a main road 50 yards from
where the owner had left it. The trial judge invited the jury to
consider whether the fact of the abandonment of the bicycle at
the bus stop itself demonstrated: (1) an intention to assume the
rights of an owner and, therefore, an appropriation of the
bicycle; and (2) a deemed intention permanently to deprive the



owner of it. The Court of Appeal held that the judge had allowed
the “separate concepts of appropriation and intention
permanently to deprive” to become “fatally confused”.241 The
taking of the bicycle was a sufficient assumption of the rights of
the owner to amount to an appropriation, and the abandonment
of the bicycle was capable of being additional evidence that by
taking the bicycle the appellants were assuming the rights of the
owner over it. But the jury had also to be directed that they had
to be sure that at the time of taking the bicycle either the
appellants had an intention permanently to deprive (s.1) or they
intended to treat the bicycle as their own to dispose of regardless
of the other’s rights (s.6).242
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In Raphael,243 It was held that the defendant’s demand that
money be paid before the car was returned amounted to an
intention of permanent deprivation, but what of the case where
other, non-monetary conditions are attached to the return of
property? In R. v Waters (Sian),244 the defendant, who was
convicted of robbery, had been Involved in a confrontation with
a group of young people. and had taken a mobile phone from the
complainant, V. There was evidence that the defendant had
informed V that the phone would be returned if another
Individual, H, was persuaded to come and talk to him. The trial
judge directed the jury that, even if the defendant made It plain
that the phone would be returned if he was able to talk to H, that
would still amount to an Intention permanently to deprive. The
Court of Appeal, allowing the appeal, held that this was not a
legally correct direction:

“… if the condition attached to the return of the item is one which
would not be fulfilled or not be fulfilled in the foreseeable future, then
the circumstances may well amount to an intention permanently to
deprive. On the other hand if the condition can readily be fulfilled and
may be fulfilled in the near future, the jury may well conclude that
intention to deprive has not been made out.”245

(b) Borrowing or lending for a period and in
circumstances making it equivalent to an outright



taking or disposal
This makes it clear that certain borrowings are to be treated the
same as outright takings. The classic example here is borrowing
another’s football season ticket and then returning the piece of
paper at the end of the season after watching all the matches. At
that stage, the ticket has no value and is useless; the “virtue” has
gone out of the thing.

R. V LLOYD [1985] Q.B. 829 (COURT
OF APPEAL, CRIMINAL DIVISION):
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Film reels were removed from a cinema for a few hours and “pirate”
copies made of them; the originals were then returned. The defendant
appealed against his conviction for conspiracy to steal.

LORD LANE CJ:

“[T]he intention of the appellants could more accurately be
described as an intention temporarily to deprive the owner of the
film and was indeed the opposite of an intention permanently to
deprive …

Borrowing is ex hypothesi not something which is done with an
intention permanently to deprive. This half of the subsection, we
believe, is intended to make it clear that a mere borrowing is never
enough to constitute the necessary guilty mind unless the intention is
to return the ‘thing’ in such a changed state that it can truly be said
that all its goodness or virtue has gone: for example R. v Beecham
(1851) 5 Cox C.C. 181, where the defendant stole railway tickets
intending that they should be returned to the railway company in the
usual way only after the journeys had been completed. He was
convicted of larceny …

That being the case, we turn to inquire whether the feature films in
this case can fall within that category. Our view is that they cannot.
The goodness, the virtue, the practical value of the films to the
owners has not gone out of the article. The film could still be
projected to paying audiences …

Our view is that those particular films which were the subject of this



alleged conspiracy had not themselves diminished in value at all.
What had happened was that the borrowed film had been used or
was going to be used to perpetrate a copyright swindle on the owners
whereby their commercial interests were grossly and adversely
affected in the way that we have endeavoured to describe at the
outset of this judgment. That borrowing, it seems to us, was not for a
period, or in such circumstances, as made it equivalent to an outright
taking or disposal. There was still virtue in the film.”

Appeals allowed
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Difficult questions of fact will, of course, remain. In Lloyd, Lord
Lane spoke of “all” the virtue or goodness being gone. This
raises the problem of the football season ticket which is returned
after it has been used for 19 matches, but is still valid for one
final match. The ticket clearly has some value or virtue left.
Presumably, questions such as these, were they to arise, would
be left to the jury as questions of fact.

(ii) Section 6(2)
9–116

This deals with the situation of a person who takes unacceptable
risks with the property of another. For example, they may pawn
such property realising that they may be unable to redeem it. In
Fernandes, a solicitor dishonestly made an insecure investment
of a client’s money. It was held that:

“section 6 may apply to a person in possession or control of another’s
property who, dishonestly and for his own purpose, deals with that
property in such a manner that he knows he is risking its loss.”246

It is uncertain whether the defendant must realise that they may
be unable to redeem the property or whether it suffices that they
“may” objectively be so unable. Griew says: “The former view
is doctrinally the purer; the latter is more readily suggested by
the terms of the poorlydrafted section”.247 However, in
Fernandes it was stated that the defendant must know that they
are risking the loss of the property.248



(a) Dishonest borrowings
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Apart from these specific situations where s.6 has deemed
dishonest borrowings to be the equivalent of an intention to
permanently deprive, the Theft Act 1968 has generally chosen
not to punish dishonest borrowings. Why?

CRIMINAL LAW REVISION
COMMITTEE, 8TH REPORT, THEFT
AND RELATED OFFENCES (1966),
CMND.2977, PARA.56:
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“[A]n intention to return the property, even aft er a long time makes the
conduct essentially different from stealing. Apart from this …
[criminalising temporary deprivations] would be a considerable
extension of the criminal law, which does not seem to be called for by
any existing serious evil. It might moreover have undesirable social
consequences. Quarrelling neighbours and families would be able to
threaten one another with prosecution. Students and young people
sharing accommodation who might be tempted to borrow one another’s
property in disregard of a prohibition by the owner would be in danger
of acquiring a criminal record. Further, it would be difficult for the
police to avoid being involved in wasteful and undesirable
investigations into alleged offences which had no social importance.”

GLANVILLE WILLIAMS, “TEMPORARY
APPROPRIATION SHOULDBE THEFT”
[1981] CRIM. L.R. 129, 131–132, 135:
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“Suppose that a person removes a small piece of sculpture from a
private exhibition, or a valuable book from a University library, and
returns it aft er a year. During that time it has of course been lost to its
owner; and both the owner and the police have been put to trouble …



The taker of the article may use it in such a way as to put it at risk, or
he may make a profit from it, or he may return it in an impaired
condition; and if he is a person of no substance the owner’s civil
remedy against him will be insufficient penalty …

If a person has gone off with the property of another, and upon being
apprehended and charged with theft swears that he meant to return it, is
his statement to be accepted or not? To accept it too readily gives
guilty defendants an easy line of escape; to reject it carries the risk of
convicting people who are technically innocent, even though they are
morally guilty because they have taken the article dishonestly … Why
should not the dishonest taking be sufficient to constitute the offence of
theft, thus relieving the prosecution of a very difficult burden of proof?
…

When an article is unlawfully taken, even if only for a temporary
purpose and without substantial risk of permanent loss of the article,
the owner suffers an immediate loss, namely in respect of the use of it
… Sometimes the economic loss resulting from the loss of use of an
article that is essential to an undertaking can be considerable.

One of the principal arguments for changing the law is that the value of
articles lies in their use. More and more things are used by way of
hiring … Many articles of use have comparatively short useful ‘lives’.
In a few years they wear out or become unfashionable or technically
obsolete … Besides, the owner is in a dilemma of either being without
the article for that time or putting himself to the expense of buying
another—an expense that may turn out to have been unnecessary if the
article is returned.”
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This reasoning was largely accepted by the Law Commission
whose provisional view was that temporary deprivation of
property is wrong in principle and so should be criminal.249

There are two well-known exceptions to the intention of
permanent deprivation rule (apart from the exceptions within s.6
itself).250 Section 11 creates the offence of removing articles
from places open to the public, for example, removing works of
art from museums or galleries albeit intending to return them at
some time. The Theft Act 1968 s.12 creates the second
exceptional offence of taking a motor vehicle or other



conveyance without authority. This is designed to prevent
“joyriding”, where a car is taken and, after being driven around,
abandoned. In such cases an intention of permanent deprivation
would be difficult to establish.

It is interesting to contrast this last activity of joyriding with the
conduct of a person who walks into a bookshop and dishonestly
removes a book which they take home and read before returning
it to the shop. It appears that the only reasons for the
criminalisation of the former but not the latter activity are, first,
the prevalence of joyriding251 and secondly, the difficulty of
proving the necessary intent with taking cars (with the book
example, a finding of intention of permanent deprivation would
be almost irresistible and thus a conviction for theft would result
in fact).

It is worth pausing at this point to reflect whether some insight
can be gleaned into the real harm that is sought to be prevented
by the crime of theft. When the book is dishonestly taken from
the store, the store clearly suffers a harm. First, there is
economic harm. The book is removed from their shelves,
meaning it cannot be sold to another. The used book that is
returned is not the same thing that was taken, which was a new
book. The store sustains an economic loss of the difference in
value between the new book and the second-hand book.252

Secondly, there is all the non-economic harm associated with
most thefts. The shop has had its rights of ownership assaulted.
It has lost control of its property, lost the power to make choices
and decisions about it. The identity of the borrower is probably
unknown and, therefore, there can be no certainty as to when and
if the property will be returned. For instance, the Criminal Law
Revision Committee considered the striking example of
someone who “borrowed” Goya’s portrait of the Duke of
Wellington from the National Gallery for four years.253

It should be repeated at this stage that it is not necessary for a
victim to lose her property permanently. What matters is that the
defendant, at the time of the appropriation, intends that she shall
lose it permanently. Thus, the result may be the same as with
cases of borrowing. In our example, the book is ultimately
returned. It is the intention of the taker that distinguishes the
cases. Is this approach justifiable?



O. W. HOLMES, THE COMMON LAW
(1882), PP.70–72:
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“[In theft] acts are punished which of themselves would not be
sufficient to accomplish the evil which the law seeks to prevent, and
which are treated as equally criminal, whether the evil has been
accomplished or not …

In larceny the consequences immediately flowing from the act are
generally exhausted with little or no harm to the owner. Goods are
removed from his possession by trespass, and that is all, when the
crime is complete. But they must be permanently kept from him before
the harm is done which the law seeks to prevent. A momentary loss of
possession is not what has been guarded against with such severe
penalties. What the law means to prevent is the loss of it wholly and
forever …

The reason is plain enough. The law cannot wait until the property has
been used up or destroyed in other hands than the owner’s, or until the
owner has died, in order to make sure that the harm which it seeks to
prevent has been done …

There must be an intent to deprive such owner of his ownership … But
why? … The true answer is, that the intent is an index to the external
event which probably would have happened, and that, if the law is to
punish at all, it must, in this case, go on probabilities, not on
accomplished facts. The analogy to the manner of dealing with
attempts is plain. Theft may be called an attempt to permanently
deprive a man of his property, which is punished with the same
severity whether successful or not. If theft can rightly be considered in
this way, intent must play the same part as in other attempts. An act
which does not fully accomplish the prohibited result may be made
wrongful by evidence that but for some interference it would have been
followed by other acts co-ordinated with it to produce that result. This
can only be shown by showing intent. In theft the intent to deprive the
owner of his property establishes that the thief would have retained, or
would not have taken steps to restore, the stolen goods.”
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The real harm in theft is, thus, that when a defendant intends
permanent deprivation there is a greater risk to the victim that
they will lose their property permanently. (In most cases they
will, in fact, have already lost the property.) As with the law of
attempt, the threat to the property amounts to a “second order
harm”. This, however, only explains why the actual loss of
property need not occur—but still does not explain why there
must be an intention of permanent deprivation as opposed to an
intention to borrow dishonestly.

What is being punished is disapproved-of behaviour which poses
an unacceptable risk to the property of another. It is fairly
obvious that where there is an intention of permanent
deprivation there is a greater risk of actual permanent
deprivation occurring (for much the same reason that there is
greater danger when a defendant is intending a consequence than
when they are being reckless as to it: they are trying to achieve
the objective and must, in general, stand more chance of success
than if not so trying). So, the question reduces itself to whether
permanent deprivation is sufficiently “worse” than temporary
deprivation to justify criminalisation of the former but not the
latter. Most people would surely agree that, in general, a
permanent loss is qualitatively worse than a temporary loss. The
owner has been deprived completely and irrevocably of their
property. Insurance, if obtainable, will not compensate for such
loss of power and control over the property. Whether it is so
much worse as to justify the criminalisation line being drawn
between the two is uncertain. Perhaps, it is best at this stage to
conclude that while a temporary loss caused by dishonest
conduct is unfortunate and deserves moral condemnation, one
should refrain from expanding the role of the criminal law
without clear and strong reasons.

(b) Particular property
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There must be an intention permanently to deprive the other of
the particular property alleged to be appropriated. It is no
defence that similar property was to be returned. This rule is
most often applied to coins and banknotes. It is clear law that if
one “borrows” money, intending to repay it the next day, one is



not intending to return the same notes or coins; one therefore
does have an intention of permanently depriving the other of the
particular property alleged to be stolen.254 Of course, actual
liability still depends on a finding of dishonesty which, in such
cases, may be difficult to establish.

(c) Cheques
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There is a particular problem with cheques in that if a defendant
wrongfully obtains and cashes another’s cheque, under former
banking practices the cheque would often ultimately be returned
to that other or be available for their collection and so the
defendant could assert that they had no intention of permanently
depriving the other of that piece of paper.255 In Duru,256 it was
held that in such a case the defendant would have an intention of
depriving the other permanently of the thing in action
represented by the cheque. Duru was overruled by Preddy257 on
the ground that the thing in action (the defendant’s right to sue
the other on the cheque) was not property belonging to
another.258 In addition, although the defendant in such
circumstances acquires the cheque form, in Preddy, Lord Goff
stated (obiter) that, if the defendant intends to present the cheque
for payment, he will not be guilty of theft of the cheque form,
because he has no intention to deprive the owner of the cheque,
since he knows that on presentation to the bank the cheque will
be returned to the drawer via the bank.259 Lord Goff’s comments
in Preddy were followed in Graham260 and treated as binding in
Clark.261 There are two ways of overcoming this problem. First,
when the defendant presents the cheque to the bank they are
appropriating the other’s bank balance—a thing in action. In
Hilton,262 it was held that the thing in action (the debt from the
bank to the other person) in such cases has been wholly or
partially destroyed. An intention to destroy the property of
another amounts to an intention to permanently deprive the other
of it. Secondly, with regard to the cheque itself, it has been
argued by Smith that, when receiving the cheque, the defendant
could be regarded as appropriating a piece of paper with special
qualities in that it is effectively the key to the drawer’s bank
account.263 When that piece of paper is returned to the other (or



their bank) it will simply be a worthless piece of paper with all
its virtue gone. The defendant therefore had an intention of
permanently depriving the other of the piece of paper with
special qualities. The problem with this analysis is that these
“special qualities” are simply those that render the cheque a
thing in action. As demonstrated by Preddy, this thing in action
never belonged to another. However, Smith’s analysis could be
utilised in cases where the property is deemed to belong to
another as in s.5(3). In such a case an intention that “the
document should find its way back to the transferor only after all
benefit to the transferor has been lost or removed as a result of
its use in breach of such obligation”264 can amount to an
intention to deprive the other permanently of the cheque.
This problem is likely to become increasingly rare as the use of
cheques declines and with the coming into force of the Fraud
Act 2006: the defendant in such a case might be charged with
fraud by false representation.265 In any event, the problem does
not arise if the defendant intends to keep the cheque, and not to
present it. In these circumstances, it appears from the case of
Roach266 that the defendant can be convicted of theft of the
cheque form because:

“In such circumstances there is no difference between these cheques
and any other form of property. If they were taken dishonestly and
there was an intention permanently to deprive the owner of them, they
would have been stolen.”

(iii) Conditional intention

R. V EASOM [1971] 2 Q.B. 315:
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The defendant picked up a woman’s handbag in a cinema, rummaged
through it and, having taken nothing, put it back near to the owner,
who repossessed it. On appeal, Easom’s conviction for stealing the
handbag and specified contents (tissues, cosmetics etc) was quashed:
the defendant never had intention of permanently depriving the owner
of the handbag of any of those things.



EDMUND DAVIES LJ

“In every case of theft the appropriation must be accompanied by the
intention of permanently depriving the owner of his property. What
may be loosely described as a ‘conditional’ appropriation will not
do. If the appropriator has it in mind merely to deprive the owner of
such of his property as, on examination, proves worth taking and
then, finding that the booty is valueless to the appropriator, leaves it
ready to hand to be repossessed by the owner, the appropriator has
not stolen. If a dishonest postal sorter picks up a pile of letters,
intending to steal any which are registered, but, on finding that none
of them are, replaces them, he has stolen nothing, and this is so
notwithstanding the provisions of section 6 (1) of the Theft Act
1968.”
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Easom could not be convicted of the theft of the handbag, tissues
etc, because he did not intend to keep any of these items. His
intention was to steal anything that he found that was worth
stealing, and “it cannot be said that one who has it in mind to
steal only if what he finds is worth stealing has a present
intention to steal”.267 Nor, since he replaced the bag near to the
position from which it had been removed, could it be established
that he had exercised such dominion over the property that it
could be inferred that, at the time of the taking, he intended to
treat the bag as his own to dispose of regardless of the owner’s
rights.268 The defendant in such circumstances might be
convicted of attempted theft if the charge were suitably worded
as “attempting to steal from a handbag”.269

III. Fraud

A. THE CRIMINOLOGICAL
BACKGROUND
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The terms “theft”, “robbery”, and “burglary” evoke immediate
understanding in the hearer (even if that understanding is less
than perfect); the same is less true of offences involving fraud.



The behaviour encompassed by fraud may, however, be just as
devastating to the victim, or just as close to the fringes of
criminality. It may be the classic con-man who tricks an elderly
lady into parting with her valuable antique for vastly less than it
is worth; it may be the individual passing bad cheques or falsely
claiming social security; it may be the employee who abuses
their position of trust to defraud their employers; or it may be a
company perpetrating a fraud against the public or the state. An
increasing threat is perceived in the rise in the use of computers
and the internet to commit crime. The use of the internet to shop,
manage bank accounts, interact with friends and acquaintances,
and even to find a new partner, has become a commonplace
feature of modern life. Unfortunately, it has also provided
fraudsters with many new opportunities to seek out and take
advantage of

JONATHAN CLOUGH, PRINCIPLES OF
CYBERCRIME (2010), PP.183–185:
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“The Internet is a paradise for those who prey upon the gullible, the
greedy or the vulnerable. First, it provides unprecedented access to
victims … The advent of the Internet has allowed offenders to reach
millions of potential victims at virtually no cost. The more people who
can be contacted, the greater the chance someone will be taken in by
the scam.

Secondly, the Internet is a large marketplace. In 2003, 17.6% of adults
in the United States conducted banking online and 32.3% purchased a
product or service online. In Canada, 44% of adults had purchased
goods or services over the internet in 2003, whilst in the UK the figure
in 2009 was 80%, with 55% banking online …

This increase in commercial and financial transactions conducted
online provides an environment where people are less wary of
responding to emails or providing information via websites. It also
provides opportunities for fraudsters to mimic legitimate organisations
… there is an immediacy about online transactions which is also
conducive to fraud …

Thirdly, it provides anonymity. Offenders are not only able to conceal



their real identities, they are able to assume realistic looking alternative
identities. Finally, the multi-jurisdictional nature of online fraud makes
investigation and prosecution more difficult, particularly if relatively
small amounts are involved.”

9–129

Computer and internet fraud comes in many forms. For example,
“advance fee frauds” (also known as “Nigerian mail frauds” or
“419 schemes” (after the provision of the Nigerian Criminal
Code criminalising such schemes), frequently target victims via
email, suggesting that they may be entitled to obtain a financial
or other benefit, but that, in order to receive this benefit, a sum
of money has to be paid upfront. The benefit never
materialises.270 In the case of online dating “scams”, fraudsters
pretend to form romantic attachments and then use the
opportunity to defraud their victims of substantial sums of
money, causing their victims to suffer what might be seen as a
“double hit”: “the loss of money as well as the loss of a
relationship”.271 Large amounts of money may be stolen through
“salami” methods, where by rounding up, or down, small
amounts are diverted from accounts into the offender’s account
or, for example, by “trojan horse” methods where secret codes
are hidden in somebody else’s computer program.272 Such
offending may go on for years without detection and then only
come to light through accident. To try to prevent or detect
computer crime, companies may be told by security specialists to
watch for staff living beyond their means, staff having drug or
alcohol problems, or staff being unwilling to take holidays,
change jobs or be promoted.273

Certainly, such advice ties in with classic studies on
embezzlement such as that by Cressey. He discovered that much
embezzlement occurred in situations where a trusted person
found themselves with a financial problem which was non-
shareable, but was in an occupation where his difficulties could
be secretly resolved by violating his position of trust. The
offender then felt able to rationalise and justify his behaviour to
himself.274

The examples given should indicate two other features of
offences involving fraud: that the amount of money involved, as



with theft, may vary from small to huge and it is inevitable that
much of the offending will remain hidden and not appear in the
official statistics. According to CSEW statistics there is rather
more offending of this nature than there is of theft. In the year
ending September 2016, there were 3.6 million fraud offences in
England and Wales,275 compared with 3,552,000 total theft
offences.276 This compares with a figure for police recorded
fraud of 622,731 offences in 2015/2016, which represents an
increase of 3% on the previous year.277 However, the CSEW
figures reveal but the “tip of the iceberg” as far as the true
amount of fraud crime is concerned, since they only capture
fraud committed against individuals. Industry data on fraud for
this period, most of which is unreported, showed 1.9 million
cases of fraud in relation to UK-Issued cards, cheque fraud and
remote banking, an increase of 39% from the previous year.278

Given the secretive nature of fraud (the victim may never learn
of the loss), reliable estimates about the level of offending are
impossible to come by, although it would seem reasonable to
conclude that more is left hidden than is the case with other
property offences. Elderly or vulnerable victims may not wish to
allow a CSEW interviewer into their home,279 and companies
frequently do not report fraud because they see little to be gained
from doing so.280 However, the data that Is available suggests
that: “in purely financial terms losses from fraud dwarf all other
types of property crime”.281 Estimates suggest that in 2016, an
estimated £193 billion was lost to the UK economy from fraud,
£37.5 billion to the public sector, and £144 billion to the private
sector.282
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The sheer variety of fraud offences and the increasing
prevalence of online fraud means that it is fundamentally flawed
to conceive of the “crime problem” in terms of traditional street
activities: it does contain within it the stereotypical working-
class villain and his species of fraud, but it also contains
sophisticated frauds by “respectable”, powerful members of
society.283

From a starting point of not being regarded as warranting
criminal status, cases involving fraud may well be regarded more
seriously by the courts than those involving theft (perhaps



because of the element of rational execution or betrayal of trust),
although not as seriously as robbery or burglary. Fraud, for
example, bears a higher maximum penalty than theft, i.e. ten
years rather than seven years. The Sentencing Council has
considered the relative seriousness of different kinds of fraud in
preparing its sentencing guideline.284

One form of fraud which has become prevalent in recent years is
often referred to as “identity theft”. This involves using the
personal information of another person to conduct financial
transactions in that person’s name, enabling the fraudster to
obtain goods and services at no cost to themselves.285 Other
jurisdictions have enacted specific offences to catch such
fraudsters, whilst in the UK it remains under the umbrella of the
general offence of fraud. In the US, for example, the Identity
Theft Assumption and Deterrence Act was passed in 1998 at
federal level, criminalising the use of another’s personal data,
with sentences ranging from three to 15 years’ imprisonment,
depending on the financial extent of the fraud.286 The harm
resulting from such offences is obviously financial, but Marron
argues that it extends beyond the mere loss of money:

“What the fear or prospect of identity theft appears to strike at is the
capacity of individuals to sustain an ability to consume, to create and
recreate their lives as a ‘reflexive project of the self’ and so sustain
that personal freedom through which they are integrated as subjects
and objects of government.”287

It is also seen as a separate phenomenon for the reasons that
rather than focusing efforts on finding out who commits these
offences, blame is often laid at the door of the victims, who are
accused of failing to protect themselves against the threat.288

Whilst many of the “card-not-present” frauds can be classed as
instances of identity theft, the actual prevalence of this type of
fraud, in the absence of a separate offence, is not measured.

B. THE LAW PRIOR TO THE FRAUD
ACT 2006
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Whilst the protection of property by means of a law of theft (or
larceny) has very early origins in the common law, the
emergence of laws protecting those who parted with their
property because of fraud or deceit was rather slower. The ruling
spirit of “caveat emptor” made it inappropriate to use the
criminal law in such instances. “[W]e are not to indict one for
making a fool of another”,289 and similarly, “[It is] needless to
provide severe laws for such mischiefs, against which common
prudence and caution may be a sufficient security”.290

Just as elsewhere in the law, however, the principle of “caveat
emptor” was gradually eroded, so that by the time of the Theft
Act 1968 distinct offences existed dependent upon the type of
title obtained. If ownership passed by means of deception the
offence was obtaining by false pretences. If the defendant gained
possession only, the offence was larceny by a trick. Not only did
this cause difficulties in distinguishing the two but there were
other separate offences as well, such as larceny by a servant,
fraudulent conversion and embezzlement.

The Criminal Law Revision Committee considered whether to
extend the law of theft to cover cases where property was
obtained by deception, but concluded that this would not be a
satisfactory solution:

“Obtaining by false pretences is ordinarily thought of as different from
theft, because in the former the owner in fact consents to part with his
ownership; a bogus beggar is regarded as a rogue but not as a thief,
and so are his less petty counterparts. To create a new offence of theft
to include conduct which ordinary people would find difficult to
regard as theft would be a mistake. The unnaturalness of including
obtaining by false pretences in theft is emphasised by the difficulty of
drafting a satisfactory definition to cover both kinds of conduct.”291

Following this, the Theft Acts 1968 and 1978 created eight
offences of dishonestly obtaining something by deception:

1. obtaining property292;

2. obtaining a money transfer293;

3. obtaining a pecuniary advantage294;



4. procuring the execution of a valuable security295;

5. obtaining services296;

6. securing the remission of liability297;

7. inducing a creditor to wait for or to forgo payment;298 and

8. obtaining an exemption from, or an abatement of, a
liability.299

Over time, major problems emerged in relation to these
deception offences.
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First, it was necessary to prove that the deception caused the
obtaining of the specified commodity. This caused immense
difficulties. For instance, in one of the leading House of Lords’
decisions, Lambie,300 a defendant, who had exceeded her credit
limit and knew the bank was trying to recover the credit card,
used the card to purchase goods. It was tolerably clear that the
shop assistant who accepted the credit card had little interest in
the defendant’s relationship with her bank. She knew the
transaction would be honoured by the bank. That is the point of
credit cards. Accordingly, it was difficult to see that the
deception (the representation that the defendant has actual
authority to use the card) caused the shop assistant to hand over
the property. To prevent such credit card frauds the House of
Lords was forced to adopt the tortuous reasoning that the shop
assistant was deceived and for that reason handed over the
property:

“if she had been asked whether, had she known the respondent was
acting dishonestly and, in truth, had no authority whatever from the
bank to use the credit card in this way, she would have completed the
transaction, only one answer is possible—no.”

It was subsequently stated in the Court of Appeal that the court
had “the gravest possible doubt” whether the supplier of goods
in a credit card transaction was interested in the authority of the
card-user:

“suppliers of goods were generally concerned to ensure that they



would receive payment when a credit card was issued, but there was
room to doubt whether they were interested in how the holder got the
card, provided that the transaction would be honoured.”301

The decisions in Lambie and other similar cases generated much
debate. A. T. H. Smith argued that their combined effect was to
extend:

“the concept of deception beyond what it meant when the Theft Act
was framed in 1968, to mean something much more like fraud …
[W]hereas elsewhere in the criminal law the conduct objected to must
be an ‘operating and substantial cause’ the courts are now saying that
a man has been deceived when he has been told an untruth (verbally or
by conduct) and where it may be assumed that he would have done
otherwise had he known the truth.”302

In other words, causation was reduced to the sine qua non level.
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Secondly, the requirement that the deception be operative, that
is, deceive someone, meant that machines could not be
“deceived”.303 While this might not have been a particular
problem in 1968 (other than in cases relating to vending
machines, etc), technological advances in a commercial world
now dominated by credit cards, electronic transfers of money
and the provision of goods or services through the internet and
call centres meant that there were significant gaps in the law in
relation to deceiving machines. Accordingly, the Law
Commission proposed replacing the concept of deception with
the requirement of a misrepresentation.

Under this approach, the focus is on the wrongdoing of the
defendant rather than on whether the other person was induced
to act in reliance on the misrepresentation. This approach also
has the advantage that it makes no difference whether the
misrepresentation was directed at a person or a machine.

Thirdly, the various deception offences were over-specific with
the result that specific offences were often wrongly charged.
There was an enormous overlap between the offences—quite
apart from the overlap, already discussed, with theft. Such



blurring of offences was morally confusing in fair labelling
terms and made it difficult for prosecutors to know which charge
to select.

Fourthly, some of the offences were unduly complex: a lawyer’s
dream or nightmare, depending on one’s point of view.

Finally, the sentencing maxima for the deception offences were
haphazard. For instance, while s.15 carried a ten-year maximum
penalty, s.16 (obtaining a pecuniary advantage by deception—
for example, obtaining an overdraft or employment by
deception) carried a maximum penalty of five years’
imprisonment. Obtaining services by deception and evasion of
liability by deception, contrary to the Theft Act 1978 ss.1 and 2
respectively, also carried a five-year maximum penalty. Fair
labelling involves encapsulating the wrongdoing involved and
reflecting its seriousness by an appropriate level of punishment.
The essence of the wrongdoing in all these deception offences
was the same: the defendant was acting dishonestly and
fraudulently. The particular ways or means of committing each
type of fraud should not be relevant.

Accordingly, the Law Commission proposed abolition of all the
deception offences and their replacement by a general offence of
fraud along with one separate offence of obtaining services
dishonestly.

LAW COMMISSION, REPORT NO.276,
FRAUD (2002), PARAS 1.6–1.9:
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“1.6 [The issue is] whether the introduction of a general fraud offence
would improve the criminal law. We have come to the conclusion that
it would …

(1) It should make the law more comprehensible to juries,
especially in serious fraud trials. The charges which are
currently employed in such trials are numerous, and
none of them adequately describe or encapsulate the
meaning of ‘fraud’. The statutory offences are too
specific to offer a general description of fraud; while the



common law offence of conspiracy to defraud is so wide
that it offers little guidance on the difference between
fraudulent and lawful conduct …

(2) A general offence of fraud would be a useful tool in
effective prosecutions. Specific offences are sometimes
wrongly charged, in circumstances when another
offence would have been more suitable. This can result
in unjustified acquittals and costly appeals …

(3) Introducing a single crime of fraud would dramatically
simplify the law of fraud. Clear, simple law is fairer
than complicated, inaccessible law. If a citizen is
contemplating activities which could amount to a crime,
a clear, simple law gives better guidance on whether the
conduct is criminal …

(4) A general offence of fraud would be aimed at
encompassing fraud in all its forms. It would not focus
on particular ways or means of committing frauds. Thus
it should be better able to keep pace with developing
technology.

1.7 In line with these recommendations, we recommend that the eight
offences of deception created by the Theft Acts 1968–96 should be
repealed and that the common law offence of conspiracy to defraud
should be abolished. In their place we recommend the creation of two
new statutory offences—one of fraud, and one of obtaining services
dishonestly.”
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Of course, more radical options were possible. The Law
Commission’s proposed offences (enacted in the Fraud Act
2006) pre-suppose the existence of the remaining property
offences such as theft, handling stolen goods and so on. Reform
could have gone further and have introduced an even broader
offence, such as a general offence of dishonesty. Such ideas are
considered later in this chapter.

C. THE FRAUD ACT 2006
9–136



Following the above recommendations by the Law Commission,
the various deception offences cited above were all abolished by
the Fraud Act 2006. In their place, there is a new offence of
fraud, supported by ancillary offences. There is also an
independent offence of obtaining services dishonestly.

1. Fraud
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Section 1 creates a new broad offence of fraud, punishable on
conviction on indictment by a maximum of ten years’
imprisonment.304 Sentencing guidelines have been issued in
respect of this offence.305

FRAUD ACT 2006 S.1:
9–138

“(1) A person is guilty of fraud if he is in breach of any of the sections
listed in subsection (2) (which provide for different ways of
committing the offence).

(2) The sections are—

(a) section 2 (fraud by false representation),

(b) section 3 (fraud by failing to disclose information), and

(c) section 4 (fraud by abuse of position).”
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Each of these three ways of committing the offence of fraud will
be discussed in turn. As fraud by false representation is the
broadest of these forms of committing the offence and is the one
likely to be most frequently charged, those elements that are
common to all three (dishonesty and intent to make a gain or
cause loss) will be discussed in relation to this form of the
offence.

(i) Fraud by false representation

FRAUD ACT 2006 S.2:
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“(1) A person is in breach of this section if he—

(a) dishonestly makes a false representation, and

(b) intends, by making the representation—

(i) to make a gain for himself or another, or

(ii) to cause loss to another or to expose another to a risk of
loss.

(2) A representation is false if—

(a) it is untrue or misleading, and

(b) the person making it knows that it is, or might be, untrue
or misleading.

(3) ‘Representation’ means any representation as to fact or law,
including a representation as to the state of mind of—

(a) the person making the representation, or

(b) any other person.

(4) A representation may be express or implied.

(5) For the purposes of this section a representation may be regarded as
made if it (or anything implying it) is submitted in any form to any
system or device designed to receive, convey or respond to
communications (with or without human intervention).”
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Under s.5 (discussed later) “gain” and “loss” extend only to gain
and loss in money or other property.

The essence of this offence is telling lies for economic purposes.
With the abolition of the requirement that there be a deception,
there is no need to establish that anyone believed the lies or was
induced to act in a certain way because of the lies. There is no
need for the defendant to obtain any advantage (economic or
otherwise). All that is required is that there is a dishonest
intention to secure a gain or cause a loss. The offence thus
adopts an inchoate model of liability. The emphasis is on the
wrongdoing of the defendant.



DAVID ORMEROD, “THE FRAUD ACT
2006—CRIMINALISING LYING?”
[2007] CRIM. L.R. 193, 196–197:
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“This wholly inchoate offence appears to criminalise lying.

Should lying be a sufficient basis for criminal liability? What is the
wrong which D performs which warrants the criminal sanction? It is
not one derived from intentionally harming V’s interests directly—
there need be no such harm. Similarly, it is not one of potentially
damaging V’s interests. The wrong seems to be the act of lying or
misleading with intent to gain or cause loss; the harm might be
construed as one of destabilising society’s processes of property and
financial transfers. Even if this is sufficient to warrant criminalisation,
is it properly called fraud?”

(a) Actus reus
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The actus reus of this form of the offence requires that there be a
representation which is false.

1. Express or implied representations
9–144

Section 2(4) provides that a representation may be express or
implied. Express representations are an obvious way of lying: for
example, telling a purchaser that one is selling a diamond when
it is, in fact, glass. The representation may be written, spoken,
posted on a phishing website or sent by email.306 In
McDermott,307 the defendant was convicted of fraud when,
having stolen clothing from a department store, he then returned
the clothes and, representing that he had bought them, sought to
recover a refund. In Wenman,308 the defendant told a
complainant that his roof was in a poor state of repair and quoted
him a total of £25,600 for repair works, in circumstances in
which there was nothing basically wrong with the roof. In
Formhals,309 the defendant sold items representing that they



were signed by Winston Churchill, when in fact he had forged
the signatures. In all of these cases there was a clear false
representation.

No definition of an implied representation is given. In United
Arab Emirates v Allen,310 it was suggested that “Implied
representations are legal constructs intended to give effect to that
which honest parties involved in a transaction would reasonably
read into the conduct of the other”. Under the law before the
Fraud Act 2006, proof of a deception involved, inter alia,
establishing that there was an untrue representation. The courts,
after the Fraud Act 2006, have drawn on this established body of
law as to the meaning of an implied representation.311 There are
many established instances where the conduct of the defendant
will be regarded as amounting to an implied representation312:

(a) Hotels: If one books into a hotel one is taken to be
representing that one intends to pay the bill at the end of
one’s stay.313

(b) Restaurants: Ordering and eating a meal in a restaurant is a
representation that one intends to pay for that meal. If
during or after the meal one decides not to pay, then
remaining at the table thereafter is a false representation
that one still intends to pay.314

(c) Quotations.

R. V SILVERMAN (1988) 86 CR. APP.
R. 213 (COURT OF APPEAL, CRIMINAL
DIVISION):
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The appellant charged two elderly sisters grossly excessive prices for
work done to the central heating and wiring of their flat. They had
trusted him to charge a fair price because of previous work done by
him for their family. The appellant placed no pressure on them to
accept his quotation and there was nothing wrong with the work done.
He was charged and convicted under s.15 (the now abolished offence
of obtaining property by deception). He appealed on the grounds, inter
alia, that an excessively high quotation did not amount to a false



representation and that the trial judge had erred in not putting his
defence (that the sisters seemed happy with his work) to the jury in
express terms.

WATKINS LJ:

“Mr Hopmeier, who appears here for the appellant, has argued, first,
that the appellant made no representations to the complainants. He
has not shrunk from conceding that the appellant was dishonest. He
has submitted that the appellant quoted the sisters for the work to be
done but that it was open to them either to accept or reject the
quotation upon such advice as they might seek and perhaps in the
light of tenders by others, and that the appellant was in much the
same position as anyone else who is asked to quote for work to be
done. He has argued that it is a dangerous concept to introduce into
the criminal law that an excessively high quotation amounts to a
false representation under section 15(1) of the Theft Act 1968. In
certain circumstances that submission may we think be well
founded. But whether a quotation amounts to false representation
must depend upon the circumstances.

It seems clear to us that the complainants, far from being worldly
wise, were unquestionably gullible. Having left their former home,
they relied implicitly upon the word of the appellant about their
requirements in their maisonette. In such circumstances of mutual
trust, one party depending upon the other for fair and reasonable
conduct, the criminal law may apply if one party takes dishonest
advantage of the other by representing as a fair charge that which he
but not the other knows is dishonestly excessive …

There was material for a finding that there had been a false
representation although it is true that the appellant had said nothing
at the time he made his representations to encourage the sisters to
accept the quotations. He applied no pressure upon them, and apart
from mentioning the actual prices to be charged was silent as to
other matters that may have arisen for question in their minds …

Here the situation has been built up over a long period of time. It
was a situation of mutual trust and the appellant’s silence on any
matter other than the sums to be charged were, we think, as eloquent
as if he had said: ‘What is more, I can say to you that we are going
to get no more than a modest profit out of this.’



There is, we think, no foundation for the criticism of the judge in the
first ground of appeal nor any substance in this ground in law …’
[However, it was decided that the judge should have included D’s
defence ‘worthless though it might have been in the minds of the
jury’ in the summing up].”

Appeal allowed
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The implications of this decision are immense. In a free-market
economy it is regarded as acceptable to maximise one’s profits
—in short, to make as big a profit as possible. Those making
grossly inflated quotations had, in the past, only to contend with
the risk of their quotation being rejected. Since this case, the risk
of criminal prosecution is a possibility. Again, we are dealing
with dubious business practice being criminalised. Rather than
continually extending the reaches of the criminal law, it would
surely be better here for the victim to resort to civil remedies.
More recently, in Greig,315 the defendant did £300 worth of
gardening work for a 77-year-old man with mental health
problems. Two cheques for a total of £5,000 signed by the man
were paid into the defendant’s bank account. A further cheque
for £1,850 made payable to a co-defendant was returned unpaid
by the bank. The Court of Appeal upheld the defendant’s
conviction for an offence of fraud by false representation under
s.2. The amounts charged by Greig were so far removed from a
reasonable charge that the jury were entitled to infer that a
dishonest false representation had been made

Of course, “there may be different prices for the same type of
work”, and the Fraud Act does not criminalize all bad
bargains.316 It is important to stress that it is necessary to prove
dishonesty before an inflated quotation could give rise to
liability. It is highly unlikely that any jury would convict in cases
of excessive quotations unless there were some very special
circumstances as in Silverman (the taking advantage of a
relationship of mutual trust) or Greig (the taking advantage of a
vulnerable client).

(d) Cheques: Generally, handing over a signed cheque is an
implied representation that the existing state of facts is such



that, in the ordinary course of events, when the cheque is
presented to the bank it will be honoured.317 However, in
United Arab Emirates v Allen318 the defendant had obtained
a mortgage from a bank, which was repayable by monthly
instalments over 20 years. As security for this loan, she had
provided the bank with an undated cheque in a sum
approximately equal to the loan amount, which was to be
presented for payment by the bank if she defaulted on the
mortgage repayments. When the loan repayments were not
met, the bank presented the cheque for payment, but it was
not honoured because there were insufficient funds in the
defendant’s account. The Administrative Court refused to
accept that in this case the defendant, when she provided
the cheque, was making an implied representation that her
current financial circumstances were such as to be able to
say with confidence that, if the cheque was presented at any
stage during the lifetime of the mortgage, it would, “in the
ordinary course” be met. In this case, the bank had required
the cheque to be provided as security for the loan, in case
the mortgage payments were not met at any stage during the
20-year lifetime of the loan.

(e) Cheque cards: The nature of the representation changes
when one uses a cheque card to support a cheque. This is
because the cheque is bound to be honoured by the bank if
certain conditions have been fulfilled and, therefore, the
representation made with respect to the cheque is in fact
true.
The representation thus is not about the cheque but about
the cheque card itself. Issuing a cheque supported by a
cheque card is an implied representation by conduct that
one has actual authority from the bank to use the card and
to contract on behalf of the bank that it will honour the
cheque.

(f) Credit and debit cards: Acceptance of a credit card gives
rise to a contract between the acceptor and the card-issuing
company under which the latter must honour the relevant
voucher on presentation. Use of a credit card is thus an
implied representation that one has actual authority from
the card-issuing company:



1. to use the card to make contracts on behalf of that company;
and

2. to bind the card-issuing company to honour the relevant
voucher on presentation.
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So, if a defendant uses a credit or debit card to purchase goods
knowing that she lacks the authority to do so—because, for
example, she has exceeded her credit limit or because the card is
not hers—there is a false representation. It is irrelevant that the
trader will in fact be paid.319

(g) Insurance: “It is elementary law that a person applying for
insurance is obliged to disclose all facts material to be known by
the insurer”.320 An omission to disclose material facts on an
application for insurance cover may amount to a false
representation. For example, in Martin,321 it was held that the
defendant’s failure to inform motor insurers that he was a
disqualified driver, when he was applying for car insurance,
amounted to a false representation.

(h) Change of circumstances: If a representation, which was true
when made, becomes untrue, the failure to reveal the change of
circumstances may amount to a false representation. In DPP v
Ray,322 the defendant ordered a meal in a restaurant with the
intention of paying for it. He subsequently decided not to pay. It
was held that by remaining at the table, without notifying the
waiter of his changed intention, he was practising a deception
that he still intended to pay. This would now be a false
representation. In Rai,323 the defendant applied for a council
grant for a bathroom for his elderly mother. Before the work was
done, his mother died. It was held that his failure to inform the
council of the change of circumstances amounted to a deception
and would now be a false representation. In these cases,
involving a change of circumstances, it could well be that there
is a legal duty to disclose the change of circumstances. The
defendant in Rai would have been under such a duty. In such
cases, the prosecution has a choice whether to charge fraud by
false representation or fraud by failing to disclose information
(s.3).324
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It is interesting to compare the behaviour in all these cases with
that required for theft. We saw earlier that the paradigmatic case
of theft involves actions which are objectively inconsistent with
the rights of the owner and thus accords with Fletcher’s theory
of manifest criminality.325 Fraud, on the other hand, is more
indicative of a theory of subjective liability: the actions of the
defendant will tend to look innocent, but their state of mind
renders them criminal.326 However, as a result of the case of
Gomez, this distinction is all but lost in cases where the false
representation leads to the obtaining of property. Such cases, that
have all the hallmarks of fraud, may be charged as theft under
s.1. One suggestion (prior to the Fraud Act 2006) was that we
should regard obtaining by deception as an aggravated form of
theft in much the same way as robbery, the aggravating feature
being “a feeling of intellectual vulnerability”.327 If this translates
into a fear of being made a fool of and distrusting one’s own
judgment, it is hard to see why this particular feature should be
singled out. After all, the employer who employs somebody who
subsequently steals from them might feel similarly threatened
but may not be able to point to any relevant false representation.

The decisions in Rai and Ray may be contrasted with the
decision in Allen.328 Here the Administrative Court rejected an
argument that, after the mortgage advance had been made to the
defendant she was under a continuing obligation to provide
information about any later change in her financial
circumstances, or that, by remaining silent about such a change,
there was an implied continuing representation that she would be
able to meet the mortgage repayments when they fell due.329 It
has been suggested that the outcome of this case might have
been different if the loan had been payable by instalments and
the defendant had, “like the defendant in Rai”, allowed the bank
“to confer a benefit on her after she knew that the situation had
changed”.330

Of course, the offence of fraud is much broader than the old
offence of obtaining property by deception. There will be
instances where nothing is obtained—and nothing appropriated
—but the fraud offence is committed by an intention to make a
gain or cause a loss.331



2. Fact or law including state of mind
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Section 2(3) provides that a representation means:

“any representation as to fact or law, including a representation as to
the state of mind of—(a) the person making the representation, or (b)
any other person.”

The inclusion of a representation as to a state of mind is
appropriate: the implied representation of the restaurant
customer that they intend to pay is just as much a representation
as the fact that they have sufficient money to pay. Under the old
law, a deception was defined to include “the present intentions”
of the person making the representation. This gave rise to some
controversy as to whether this included statements of opinion.
This problem is solved by the broader formulation in s.2(3) that
what is required is a representation as to “the state of mind” of
the representor or another person. Whether an opinion is held is
a “state of mind”. As a matter of logic, “any representation by a
person about their state of mind can only be about their present
(or past) state of mind. Their state of mind as to the future can
only be a current perception”.332

What is the position with advertising “puffs”? Some of these will
be representations as to fact, for example, “our make-up will last
longer than any others”. Others will be representations as to
opinion, for example “as good as a Rolex”. Under the old law of
deception, it was widely accepted, that advertising “puffs” would
not count as deceptions because potential victims, would, not be,
fooled by them. However, under the present law, such
exaggerated advertising amounts to a representation either as to
fact or as to the state of mind of the advertiser. It must be
doubted whether such an expansion of the law is warranted. The
CPS has stated:

“Prosecutors should bear in mind that the principle of caveat emptor
applies and should consider whether civil proceedings or the
regulatory regime that applies to advertising and other commercial
activities might be more appropriate. Not every advertising puff



should lead to criminal conviction but it is also the case that fraudsters
prey on the vulnerable.”333

3. Representations to machines
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As seen earlier, a major problem with the old law was that
because a machine has no mind, it cannot be deceived.334 Section
2(5) makes it clear that a representation is made if it is
“submitted in any form to any system or device designed to
receive, convey or respond to communications (with or without
human intervention)”. Thus representations can be made to cash
machines, internet service providers, automated call centres and
so on.335 For example, in United States v Sarao,336 the defendant
had used modified computer software to manipulate the price for
“E-minis” (futures contracts) on the Chicago Mercantile
Exchange, by placing multiple, large-volume sale orders (to
drive the price down) and then modifying and cancelling these
orders before they were executed. It was held that a
representation was made by making these online orders.

This provision is not unproblematic. It is not entirely clear when
a representation is “submitted”. Ormerod argues that a document
could be regarded as submitted when the defendant saves typing
on to the hard drive of a computer.337 The alternative view,
however (as he concedes),338 is that, drawing an analogy with
business contracts in e-commerce where the communications
only have operative effect when received, “the time of
acceptance is when the electronic message was received by the
ISP’s network”. However, as only “submission” (and not
receipt) is required, it would most likely be regarded as
submitted as soon as it is sent. The CPS state that it is uncertain
when a submission to a machine takes place: it could be when
the card is pushed into the card reader, when the PIN number is
typed, or when “enter” is pressed. In cases where the last stage
has not been reached, they advise charging attempted theft.339

In many of these cases, however, the false representation made
to a machine will result in the provision of a service and the Law
Commission envisaged that such cases would usually be
prosecuted as obtaining services dishonestly.340 This offence is



discussed below.

4. False
9–151

Section 2(2) provides that a representation is false if it is untrue
or misleading.

Whether a representation is true or not is a matter of fact. In
many situations, however, a person may make a representation
that is largely, but not wholly, true. If I say that my car, which I
have driven for five years, has “never given me any trouble”
when, in fact, I once had to replace a rear brake light, my
representation is literally untrue. There is no requirement that the
untrue representation be material or significant. However, in
some cases a court may need to consider complex issues of civil
law in order to determine whether a representation is true or
false. In Cornelius,341 a solicitor had acted in eight property sale
transactions and had provided bridging loans to the purchasers,
which had been repaid out of the mortgage advances. As security
for the bridging loans, the defendant required each purchaser to
execute a declaration of trust in his favour. The issue was
whether the defendant had made a false representation when he
had provided a Certificate of Title stating that the property was
free from “onerous encumbrances” and that he had no interest in
the property as mortgagor. The Court of Appeal held that both of
these representations were true. First, the trust deeds executed by
the purchasers were not expressed to be by way of security or
registered with HM Land Registry, and the defendant was not in
actual possession of the property. In these circumstances, the
mortgages took priority over the interests created by the trust
deeds342 and the mortgagee therefore:

“acquired a good and marketable title free from the interest created by
the trust. Even if it could be described as an encumbrance (which is
itself doubtful) it could not be described as an ‘onerous’
encumbrance.”343

Secondly, the statement that the defendant had no interest in the
property as mortgagor was also true. The word mortgagor was a
technical legal term, meaning “the person who grants the



mortgage”.344 In this case, the mortgage had been granted not by
the defendant, but by the registered proprietor. The Court of
Appeal took the view that it would be wrong to interpret this
technical term more widely, given that it was included in a
standard form of certificate.345 As there was no false
representation, the defendant could not be convicted of the s.2
offences.
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It is important to stress that there must be a causative link
between the false representation and the defendant’s intention:
the defendant must intend “by making the representation” to
make a gain or cause loss.346 So, if the untrue part of the
representation relates to a peripheral matter which the defendant
thinks will be of no importance to the other, they will not be
liable. Also, of course, in cases where the untruth is trivial,
dishonesty is unlikely to be established.

Whether a misrepresentation is “misleading” is more difficult.
The Government, in enacting this legislation, stated that
“misleading” meant “less than wholly true and capable of an
interpretation to the detriment of the victim”.347 If I have just had
my unreliable car serviced so that, for the moment, it is
performing well and, on trying to sell it, I say: “This car is a
really good runner”, this is not an untrue statement: at the
moment, the car is running well. Whether, however, this
statement represents that it has always (or usually) performed
well or whether my statement is misleading is more difficult. It
is unclear whether the representation must be misleading to the
person to whom it is made or misleading to reasonable people.
With the emphasis in fraud having shifted away from deception
and the effect of the representation on the mind of the victim, it
seems that what is required is that the representation be
objectively misleading.

The fact that misrepresentations need only be misleading,
coupled with the fact that the intention need only be to make a
gain for another, can potentially lead to extraordinary results. If I
write a reference for a student to obtain a job (a gain for them)
and I gloss over their weaknesses and exaggerate their strengths
thus creating a misleading picture as to their overall abilities, this



is (subject to dishonesty) fraud. It is questionable whether it is
appropriate that misleading statements should suffice to make a
representation false. Arguably there is a moral distinction
between the actions of a person who tells a clear lie and one who
is “merely economical with the truth, allowing the hearer to infer
facts for which he must take some responsibility”.348

STUART P. GREEN, LYING, CHEATING
AND STEALING: A MORAL THEORY
OF WHITE-COLLAR CRIME (2006),
PP.78–80:
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“Merely misleading is less wrongful than lying because what I call the
principle of caveat auditor, or ‘listener beware’, applies to cases of
merely misleading but does not apply to lying. Like the principle of
caveat emptor, which says that a buyer is responsible for assessing the
quality of a purchase before buying, the principle of caveat auditor
says that, in certain circumstances, a listener is responsible, or partly
responsible, for ascertaining that a statement is true before believing it.

When A lies to B, A tells B that she herself believes what she is saying.
As a result B is justified in putting her faith in A; B need not be on her
guard or question A’s veracity. If A is mistaken about her assertion,
then she is wholly responsible for B’s false belief. And if A’s untrue
statement has been intentional, it is A who is wholly to blame.

Merely misleading involves a very different dynamic. When A
misleads B without making an assertion, she has not told B that she
believes what she is saying is true (since what she is saying is neither
true nor false). There is thus no warranty of truth that B could rely on
…

Lying and merely misleading can also be distinguished on the grounds
that each tends to elicit a different set of ‘emotive reactions’, and cause
a different set of harms, it its victims. A victim who is deceived by a
non-lie feels foolish and embarrassed, presumably because he believes
he has contributed to his own harm by drawing unwarranted inferences
from misleading premises. By contrast, a victim of lies is much more
likely to feel ‘brutalised’ … by some external force.”



(b) Mens rea

9–154

The mens rea required for this form of the offence is threefold.

1. Knowledge that the representation is, or might be,
untrue or misleading
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The offence is committed not only where the defendant knows
that they are making a representation that is untrue but also
where they know it might be untrue or misleading. Knowledge
includes “wilful blindness”.349

R. V AUGUNAS [2013] EWCA CRIM
2046 AT [9]:
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McCOMBE LJ:

“What is required is that the accused person knows that the
representation is, or might be, misleading. It is not enough that a
reasonable person might have known this; what matters is the
accused person’s actual knowledge. In our judgment, it is not good
enough for the prosecutor to satisfy the jury that the accused ought
to have appreciated that the representation made by him was or
might be untrue or misleading, nor is it enough that the
circumstances must have given rise to a reasonable suspicion that the
representation was, or might be, untrue or misleading. Of course, if
an accused person wilfully shuts his eyes to the obvious doubts as to
the genuineness of the misrepresentation that he is making, then he
knows that it might be untrue or misleading and he would be guilty
of the offence.”

Given that “misleading” is a vague and imprecise term, the
potential net of criminal liability is being cast wide by requiring
only that a defendant know that a representation might be
misleading.

2. Dishonesty
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As with theft, where the concept of appropriation is broad and
colourless, the requirement of dishonesty will play a crucial role
in this offence. The slightest lie for economic purposes satisfies
the actus reus of the offence. It is left to the concept of
dishonesty to determine which lies are criminal.

The partial definition of dishonesty contained in the Theft Act
1968 s.2 does not apply to the offence of fraud. It is assumed
that the test of dishonesty established in Ghosh will be
applicable.350 The position was the same with the deception
offences prior to the Fraud Act 2006. In Woolven,351 the
defendant claimed that whilst ordinary people might have found
his behaviour dishonest he did not think it was because he was
trying to get the money for his employer (to whom he thought
the money belonged). The Court of Appeal concluded that it was
unnecessary to direct the jury in terms similar to those in s.2(1)
(a) relating to a claim of right: a direction based on Ghosh was
likely to say everything that was needed. This does not mean,
however, that a Ghosh direction has to be given in every case.
Indeed, in Price, it was held that it was both unnecessary and
potentially misleading in the majority of cases to do so.352 The
direction must be given where the defendant “might have
believed that what he is alleged to have done was in accordance
with the ordinary person’s idea of honesty”.353

The Law Commission in its Consultation Paper354 suggested that
there should be a defence along the lines of the Theft Act 1968
s.2(1)(a) where the defendant has, or believes that they have, a
legal right to do what they do. In its final Report this
recommendation was abandoned.

THE LAW COMMISSION NO.276,
FRAUD (2002), PARAS 7.66, 7.67, 7.69:
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“7.66 We do not therefore recommend that a ‘claim of right’ should be
a complete defence to the offence of fraud, nor do we recommend that
‘belief in a claim of right’ should be a complete defence. However, we
believe that in the vast majority of such cases the requirements of



Ghosh dishonesty will suffice to ensure that justice is done, and that the
civil and criminal law are kept closely in line with each other.

7.67 The first limb of the Ghosh test requires the jury to consider, on
an objective basis, whether the defendant’s actions were dishonest. If
the defendant may have believed that she had a legal right to act as she
did, it will usually follow that the jury will be unable to conclude that
they are sure that she was dishonest, on an objective basis …

7.69 We think it likely that using the Ghosh approach as a means of
analysing cases of ‘belief in a claim of right’ would ensure that
defendants who genuinely believe that they have a claim of right will
be acquitted. However, it would not operate as an automatic and
complete defence as it does to theft by reason of section 2(1)(a) of the
Theft Act 1968. We believe that this is right, as a matter of policy, not
only because we are seeking to ensure that the criminal law is not tied
to the civil law, but also because there may be cases where a belief in a
claim of right should not lead to an acquittal. For example a ‘Robin
Hood’ defendant could seek to exploit legal ‘loopholes’ in order to
redistribute property in a way, not amounting to theft, which she
believes to be morally right, but which she knows most reasonable,
honest people would consider dishonest. She may then argue that she
genuinely believed that she had a legal right to act as she did, despite
knowing that most reasonable, honest people would categorise her
actions as dishonest. If there were a complete ‘belief in a claim of
right’ defence, such a defendant would have to be acquitted. Under the
Ghosh test, however, it would be for the jury to decide whether her
exploitation of legal loopholes was in fact dishonest, on the ordinary
standards of reasonable, honest people.”
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It is likely, however, that the concept of dishonesty in fraud will
have a more important role than it had in the deception offences.
With the deception offences, the defendant had to practice a
deception and obtain something as a result. Where a lie led to the
obtaining of, say, property, it was difficult for the concept of
dishonesty to have any role in cases other than a claim of right.
Fraud is, however, a much broader offence. Nothing need be
obtained. All that is required is an intention to make a gain (or
cause a loss) and, as we shall see, “gain” includes “keeping what
one has”. So, for example, if one tells a charity collector with a



tin on the street, “Sorry, but I have no loose change” (when one
does have loose change), this satisfies all the other elements of
the offence. It is a false representation made with a view to gain.
In such cases, all the real work will be left to the concept of
dishonesty to distinguish between harmless lies and the serious
offence of fraud. Similarly, an undercover journalist (falsely
representing their identity) could act with a view to exposing
another and causing them a loss. Commenting on such cases, and
rejecting a possible defence of public interest, the Law
Commission said: “If no moral obloquy can attach to the
defendant’s conduct, the fact-finders are unlikely to be satisfied
that it was dishonest”.355

With theft, dishonesty performs a positive role. As seen,
particularly after Gomez and Hinks, it is an inculpatory
requirement. It is what can render otherwise innocent conduct
criminal. With the offence of fraud, however, it has a negative or
exculpatory role. As there must be a false representation, it is in
fewer cases that the conduct would not automatically be
regarded as dishonest. Accordingly, the Law Commission in its
Consultation Paper356 recommended abolishing the dishonesty
requirement and replacing it with specific defences, for example,
that the defendant believed that they were legally entitled to the
property. However, in its final Report357 the Law Commission
was persuaded by the view of Tur that “what may constitute a
just excuse is so context-dependent that exhaustive definition
must necessarily limit the range of circumstances which might
exist”.358 Accordingly, the requirement of dishonesty as a
negative requirement for fraud offences remains.

3. Intention to make gain or cause loss
9–160

For the repealed deception offences, causation had to be
established. The deception had to cause the other to part with
property, etc. One of the reasons for the enactment of the new
offence of fraud was to dispense with this requirement and all its
associated problems. Accordingly, it is not necessary that the
victim believe the false representation. However, s.2(1) (b)
requires that the defendant “intends, by making the
representation” to make a gain for themselves or another, to



cause a loss to another, or to expose another to a risk of loss.359

So, if a street trader advertises a T-shirt “As worn by Beyoncé”
they would not expect anyone actually to believe such a claim
which is probably being made simply to attract attention. They
would not intend that by making that representation they would
make a gain. This provision is the distinguishing feature of the
offence of fraud and is what transforms a lie into a criminal
offence.

FRAUD ACT 2006 S.5:
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“(1) The references to gain and loss in sections 2 to 4 are to be read in
accordance with this section.

(2) ‘Gain’ and ‘loss’—

(a) extend only to gain or loss in money or other property;

(b) include any such gain or loss whether temporary or
permanent;

and ‘property’ means any property whether real or personal (including
things in action and other intangible property).

(3) ‘Gain’ includes a gain by keeping what one has, as well as a gain
by getting what one does not have.

(4) ‘Loss’ includes a loss by not getting what one might get, as well as
a loss by parting with what one has.”
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This is extremely broad.360 If a defendant makes a false
representation so that a rich person will take them to an
expensive restaurant, they intend to make a gain for themselves
of the food. It is clear mislabelling to describe such conduct as
fraud—and highly dubious whether such actions should be
criminalised at all.

In 2009, a defendant was prosecuted for fraud when she used a
false address to apply for a place for her son at a popular primary
school. The prosecution was abandoned because she had not
intended to make a gain or cause a loss in money or other



property. A school place is not “money or other property”.361

It is not necessary that the defendant intend any gain for
themselves. It is enough that they intend a gain for another,
intend to cause a loss to another, or to expose another to a risk of
loss. For example, if a defendant spreads malicious rumours that
their enemy’s company is in dire straits hoping that the value of
its shares will fall, they have acted with intent to cause loss—
even though they have no intention to buy the shares at the
reduced price.

Unlike theft, it is not necessary that the defendant intend to make
a permanent gain. So, if a student falsely tells me that this book
is currently out-of-stock and not available in the library and asks
to borrow the book from me for a few hours, the elements of the
offence (subject to dishonesty) are made out. Again, it must be
questioned whether such “white lies” deserve criminalisation.

LAW COMMISSION NO.276, FRAUD
(2002), PARAS 7.54–7.55:
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“7.54 Arguably the full offence should not be committed unless the
defendant has succeeded in actually causing a loss or making a gain:
where the defendant has acted with intent to cause loss or make a gain,
but that intent has been frustrated, a conviction of attempt would
adequately reflect the criminality of the defendant’s conduct. It may
sometimes be debatable, however, whether a loss has actually been
caused or a gain made, whilst it is clear beyond doubt that the
defendant intended to bring about one or both of these outcomes. We
think it would be unfortunate if, in such a case, it had to be determined
whether there had in fact been gain or loss within the meaning of the
Act, when that question had little bearing on the gravity of the
defendant’s conduct or the appropriate sentence … [I]t should be
sufficient if the defendant acts with intent to make a gain or to cause a
loss.

7.55 In the light of this conclusion we have considered whether it
should be possible to prosecute for an attempt to commit the new
offence … Under our recommendations there would be no need to
charge an attempt in these cases, because the defendant would be guilty



of the full offence.”

9–164

The approach shifts the focus away from the “victim” and
effectively adopts an inchoate model of liability with the
emphasis on the “anti-social” conduct of the defendant. One way
of rationalising this approach is that liability should not depend
on whether the so-called victims suffer harm to their “net
wealth” but on whether their autonomy to direct their assets,
without being influenced by another’s fraud, has been
infringed.362 The interest the law is seeking to protect is
commercial freedom and the defendant is seen as threatening
this interest.

(ii) Fraud by failing to disclose
information FRAUD ACT 2006 S.3:

9–165

“A person is in breach of this section if he—

(a) dishonestly fails to disclose to another person
information which he is under a legal duty to disclose,
and

(b) intends, by failing to disclose the information—

(i) to make a gain for himself or another, or

(ii) to cause loss to another or to expose another to a risk
of loss.”

9–166

There is a significant overlap between this method of
committing fraud and that under s.2. In many cases where a
defendant breaches a legal duty to disclose information, they can
be regarded as making a false implied representation.

There must be a legal duty to disclose. The Law Commission
Report and the Home Office Consultation both proposed that
this form of the offence should also extend to cases where there
is no legal duty to disclose but where three conditions were



satisfied:

“The information is of a kind which the person trusts the defendant to
disclose to him;

The defendant knows the other person is trusting him to disclose
information or is ‘aware that he might be’; and

Any reasonable person would expect the defendant to disclose the
information to the other person.”363

This additional proposal was eventually abandoned by the
Government for the following reasons.

HOME OFFICE, FRAUD LAW REFORM:
GOVERNMENT RESPONSE TO
CONSULTATIONS (2004), PARAS 22–
25:

9–167

“22. The point of controversy was the proposal that this offence should
extend to situations where a person dishonestly fails to disclose
information which he is under no legal duty to disclose, but which the
other person trusts him to disclose. There was substantial opposition to
this proposal. One of the main arguments was that this would intrude
on the caveat emptor principle, and create a conflict between civil and
criminal law, in that it would become criminal not to provide
information which you are entitled to withhold under civil law …
[T]his result would be ‘bizarre’ …

23. The other main objection was the lack of certainty … [I]t will be
necessary to make a judgement in each cases as to whether the ‘victim’
is trusting the defendant to disclose the information. The example of a
person selling a car who does not reveal that he has successfully
camouflaged some damage to the bodywork with filler is one example
presented to us of a situation where it is arguable that the purchaser
trusts a disclosure to be made, but consensus is lacking and it will be
hard to say where the line should be drawn. It was pointed out that this
is a problem not only for juries but for police in deciding what to
investigate. It was argued that the conduct … may be dishonest and



morally reprehensible, but that does not mean it should be criminal.

24. Others argued against this that if the offence is restricted to
situations where there is already a legal duty to provide information …
criminal prosecutions may then hinge on civil arguments about whether
the duty exists …

25. … [It] should not be fraud unless (inter alia) a legal duty is
breached. In particular, we share concerns over extending the criminal
law into areas where something may be morally dubious, but not
clearly seen as criminal.”

(a) Actus reus
9–168

The defendant must fail to disclose to another person
information which they are under a legal duty to disclose.

The legal duty may arise from statute, from the express or
implied terms of a contract,364 from the custom of a particular
trade or market,365 or from the existence of a fiduciary
relationship between the parties.366

For example, in Rasoq,367 a hospital doctor had been excluded
and suspended from work pending disciplinary proceedings. He
then signed up with a number of locum agencies to obtain work
as a physician, but did not disclose his exclusion. The Court of
Appeal held that the evidence was “overwhelming” that the
defendant was legally bound to inform these agencies of his
exclusion.368 Section 3 could also have been charged in the case
of Twaite,369 where an RAF officer obtained service family
accommodation by falsely stating on a form that he was married,
and lived there for almost a year, in breach of service regulations
and without saying anything to the RAF, before he finally did
get married. Whether there is a legal duty to disclose is not
always a clear-cut matter and it is likely that the criminal courts
will have to grapple with intricate questions of civil law. For
example, in certain areas of social security law there has been a
dispute as to the nature of any obligation to disclose matters
relating to entitlement to benefit, there being controversy over
whether certain obligations to disclose are moral or legal
obligations.370



As with theft, the relationship between the civil and criminal law
can be problematic.

(b) Mens rea
9–169

The defendant must act dishonestly and intend to make a gain
for themselves or another, or to cause loss to another or to
expose another to a risk of loss. These requirements are
discussed above.371

The section is silent as to whether the defendant must know (or
believe or suspect) that they are under a legal duty to disclose.
Presumably, if the defendant has no idea that they are under a
legal duty to disclose, dishonesty would be unlikely to be
established.

(iii) Fraud by Abuse of Position FRAUD ACT 2006 S.4:

9–170

“(1) A person is in breach of this section if he—

(a) occupies a position in which he is expected to safeguard,
or not to act against, the financial interests of another
person,

(b) dishonestly abuses that position, and

(c) intends, by means of the abuse of that position—

(i) to make a gain for himself or another, or

(ii) to cause loss to another or to expose another to a risk
of loss.

(2) A person may be regarded as having abused his position even
though his conduct consisted of an omission rather than an act.”

The Law Commission had proposed that secrecy be an element
of this offence. This proposal was abandoned by the
Government.

HOME OFFICE, FRAUD LAW REFORM:
GOVERNMENT RESPONSE TO



CONSULTATIONS (2004), PARA.28:
9–171

“[S]ecrecy is a ‘hallmark’ of fraud, as one of our respondents put it. It
was accepted that an open abuse is no less reprehensible than a secret
abuse, but while an open abuse might be rightly subject to sanction, the
argument was that it should not fall under the criminal law of fraud. A
secrecy requirement helps separate fraud from other offences (e.g.
blackmail) and matters better dealt with under civil law. However some
were concerned that, while secrecy would almost invariably be part of
the offending behaviour in practice, it was difficult to define and
represented an unnecessary complication, which could lead to technical
arguments in court. There could be arguments about whether there had
been an intention to disclose in the future, and about whether the
employer knew what was going on, if a surveillance operation was in
place. It was argued that the mischief lay in the dishonest abuse and
that the value-laden concepts of ‘dishonesty’ and ‘abuse’ were
sufficient in themselves to set the parameters for the offence.”

(a) Actus reus
9–172

There must be an abuse of a position of trust.

1. Abuse

9–173

No definition of “abuse” is provided other than that the conduct
may consist of an omission rather than an act. In Pennock and
Pennock, the Court of Appeal stated that:

“A good working meaning might be: ‘uses incorrectly’ or ‘puts to
improper use’ the position held in a manner that Is contrary to the
expectation that arises because of that position.”372

In that case, the defendants had removed £100,000 from a joint
bank account in the names of Mr Pennock and the complainant,
without the permission of the complainant. On appeal, the
convictions were quashed because Mr Pennock, as one of the



joint account holders, had authority to withdraw money from the
account. No further permission was required from the other
account holder. There had therefore been no abuse of position.
There could be an abuse where, for example, an employee passes
confidential information about the business of their employer to
a commercial rival,373 or omits to take up a chance of a crucial
contract, intending to enable an associate to pick up the contract
instead.374 This section has been used to prosecute employees
who steal from their employers by writing out company cheques
in their own favour,375 or divert money held in client accounts,376

or which is due to their employer377 into their own bank
accounts. It may also be used to prosecute company directors or
employees who take secret profits at the expense of a company
or employer.378 Obviously, the mens rea requirement that the
abuse be dishonest and with the intention of making a gain or
causing a loss will limit what can count as an abuse. So, the lazy
or incompetent employee who abuses their position (in ordinary
language terms) by not bothering to make required phone calls to
secure customers will not fall within this provision unless the
failure to make the calls is considered dishonest and there was
the requisite intent to make a gain or cause a loss. It is likely that
all the real work here will be done by the mens rea requirement
and so, like appropriation, “abuse” will become a neutral or
colourless concept always satisfied if the requisite mens rea is
present.

2. Position
9–174

The statute does not use the phrase “position of trust”. Instead,
the requisite position is defined as existing when a person
“occupies a position in which he is expected to safeguard, or not
to act against, the financial interests of another person”.

THE LAW COMMISSION NO.276,
FRAUD (2002), PARAS 7.37, 7.38:

9–175

“7.37 The essence of the kind of relationship which in our view should



be a prerequisite of this form of the offence is that the victim has
voluntarily put the defendant in a privileged position, by virtue of
which the defendant is expected to safeguard the victim’s financial
interests or given power to damage those interests. Such an expectation
to safeguard or power to damage may arise, for example, because the
defendant is given authority to exercise a discretion on the victim’s
behalf, or is given access to the victim’s assets, premises, equipment or
customers. In these cases the defendant does not need to enlist the
victim’s further co-operation in order to secure the desired result,
because the necessary cooperation has been given in advance.

7.38 The necessary relationship will be present between trustee and
beneficiary, director and company, professional person and client,
agent and principal, employee and employer, or between partners. It
may arise otherwise, for example within a family, or in the context of
voluntary work, or in any context where the parties are not at arm’s
length. In nearly all cases where it arises, it will be recognised by the
civil law as importing fiduciary duties, and any relationship that is so
recognised will suffice. We see no reason, however, why the existence
of such duties should be essential. This does not of course mean that it
would be entirely a matter for the fact-finders whether the necessary
relationship exists. The question whether the particular facts alleged
can properly be described as giving rise to that relationship will be an
issue capable of being ruled upon by the judge and, if the case goes to
the jury, of being the subject of directions.”

9–176

Section 4 extends beyond fiduciary duties379 and, as stated in the
above extract, may arise in family and other voluntary
arrangements. Such matters, extending beyond the ambit of the
civil law, will create immense difficulties for judges and juries
and “open up the possibility that all sorts of trivial civil law
contractual disputes become the subject of prosecution”.380

THE CROWN PROSECUTION SERVICE,
THE FRAUD ACT 2006: LEGAL
GUIDANCE (2008), PP.16–17:

9–177



“Examples of the type of conduct that would give rise to a charge
under Section 4 are:

• an employee of a software company who uses his position to clone
software products with the intention of selling the products on his
own behalf;

• where a person is employed to care for an elderly or disabled person
and has access to that person’s bank account but abuses that position
by removing funds for his own personal use.381 (This may also be
theft …)

• an Attorney who removes money from the grantor’s accounts for his
own use. The Power of Attorney allows him to do so but when
excessive this will be capable of being an offence under Section 4;

• an employee who fails to take up the chance of a crucial contract in
order that an associate or rival company can take it up instead;

• an employee who abuses his position in order to grant contracts or
discounts to friends, relatives and associates382;

• a waiter who sells his own bottles of wine passing them off as
belonging to the restaurant; …

• a tradesman who helps an elderly person with odd jobs, gains
influence over that person and removes money from their account.
(This may also be theft …)

• the person entrusted to purchase lottery tickets on behalf of others383

… , this will probably be theft as well.”

9–178

The position must be one in which the defendant is expected to
safeguard, etc the financial interests of another person. Expected
by whom? The particular victim? The defendant? The reasonable
person? In Valujevs,384 it was alleged that the defendants had
abused their position as unlicensed gang-masters by making
unwarranted fines and deductions from workers’ legitimate
earnings, and by charging grossly excessive rental payments. On
appeal, the issue was whether the defendants had a position of
trust sufficient to bring their relationship with their workers
within s.4. The Court of Appeal took the view that s.4 was not
restricted to cases in which a fiduciary duty was owed to the



victim:

“It is clear from the wording that Parliament did not intend to restrict
the operation of the section to those situations in which the defendant
owes a fiduciary duty to the alleged victim, not least because this
result could readily have been secured by appropriate drafting.”385

The Court of Appeal ruled that the “expectation” in section 4 of
the 2006 Act is an objective one, based on the position of a
reasonable person:

“It is for the judge to assess whether the position held by the
individual is capable of being one ‘in which he is expected to
safeguard, or not to act against, the financial interests of another
person’. If it is so capable, it will be for the jury thereafter to
determine whether or not they are sure that was the case. It would be
untenable to suggest that the expectation should be that of either the
potential victim (the test would, in all likelihood, be too low) or the
defendant (the test is likely to be set too high). Therefore, this is an
objective test based on the position of the reasonable person.”386

In relation to the type of duty that has to be shown by the
prosecution, the Court of Appeal stated that they had to:

“demonstrate a breach of a fiduciary duty, or a breach of an obligation
that is akin to a fiduciary duty. This can conveniently be described, for
instance, as a breach of trust or a breach of a privileged position in
relation to the financial interests of another person.”387

However, they made it clear that section 4 should not apply in
“the general commercial area where individuals and businesses
compete in markets of one kind or another, including labour
markets, and are entitled to and expected to look after their own
interests”,388 expressing the view that the section does not apply
“to those who simply supply accommodation, goods, services or
labour, whether on favourable or unfavourable terms and
whether or not they have a stronger bargaining position”.389

(b) Mens rea

9–179



The defendant must dishonestly abuse the position and must
intend, through that abuse, to make a gain for herself or another
or to cause a loss to another, or to expose another to a risk of
loss. These matters were discussed earlier.390

There is no express requirement that the defendant must know
that they occupy a position of trust whereby they are expected to
safeguard, etc the financial interests of another person. Liability
on this issue would appear to be strict. However, it will be very
difficult to establish dishonesty without such knowledge.

2. Offences ancillary to fraud
9–180

The Fraud Act 2006 creates two ancillary offences to fraud.
First, there is the offence of possession of articles for use in
frauds391 (punishable with a maximum of five years’
imprisonment). Secondly, there is the offence of making or
supplying articles for use in frauds392 (punishable with a
maximum of ten years’ imprisonment).

3. Obtaining services dishonestly
9–181

Under the Theft Act 1978 s.1, it was an offence to obtain
services by deception. This covered situations where someone
was deceived into providing a service rather than parting with
property. For example, someone could be induced to mow a
lawn or provide a ride in a taxi by being falsely told they would
be paid. Owing to the problems involved with the concept of
“deception”, particularly in relation to machines, this offence is
now replaced by a new offence of obtaining services dishonestly.

FRAUD ACT 2006 S.11:
9–182

“(1) A person is guilty of an offence under this section if he obtains
services for himself or another—

(a) by a dishonest act, and



(b) in breach of subsection (2).

(2) A person obtains services in breach of this subsection if—

(a) they are made available on the basis that payment has been, is
being or will be made for or in respect of them,

(b) he obtains them without any payment having been made for or in
respect of them or without payment having been made in full, and

(c) when he obtains them, he knows—

(i) that they are being made available on the basis
described in paragraph (a), or

(ii) that they might be,

but intends that payment will not be made, or will not be made in full.”

The offence is punishable by a maximum of ten years’
imprisonment.393 The CPS has indicated that on average between
305 and 446 charges per year are brought for this offence.394

THE LAW COMMISSION NO.276,
FRAUD (2002), PARAS 8.1–8.2:

9–183

“8.1 Because it requires proof of deception, the offence under section 1
of the 1978 Act fails to catch a person who succeeds in obtaining a
service dishonestly but without deceiving anyone. This may happen in
various ways …

(2) The service may not be provided for the defendant personally, but
for anyone who is there to receive it. For example, the defendant
climbs over the fence of a football ground and watches the match
without paying the admission charge.

(3) The service may not be provided directly by people at all, but
through a machine. For example, the defendant downloads, via the
internet, software or data for which a charge is made, or which is
available only to those within a certain category of person who have
paid to be included within that category, by giving false credit card or
identification details; or receives satellite television transmissions by
using an unauthorised validation card in a decoder.395



(4) Some cases are a hybrid of types (2) and (3). For example, the
defendant gives false credit card details to an automated booking
system, or tenders a forged or stolen credit card to an electronic
vending machine, and thus obtains a ticket for a journey or
entertainment. There is no deception of the booking system (because it
is not a person), nor of the staff who check the tickets of the passengers
or audience (because the staff are only interested in whether each
person has a ticket, not how they got it).”

9–184

Many of the examples provided in this extract would fall under
the new offence of fraud (by false representation). The defendant
is making a false representation (for example, false credit card
details) and is thereby obtaining a service. The Law Commission
felt, however, that the new offence was necessary to cover all
such cases of obtaining services whether false information was
provided or not.

THE LAW COMMISSION NO.276,
FRAUD (2002), PARAS 8.4–8.5:

9–185

“8.4 … We are persuaded that we should tackle the problem head on
… [W]here a person dishonestly obtains a service by giving false
information to a machine, the gravamen of that person’s conduct is not
the provision of the false information but the taking of a valuable
benefit without paying for it.

8.5 Suppose, for example, that an internet website offers valuable
information to subscribers, who are supposed to gain access to the
information by giving their password. If a non-subscriber dishonestly
downloads the information, it hardly matt ers whether she does so by
giving the password of a genuine subscriber (and thus impliedly
representing herself to be that subscriber) or by somehow bypassing
the password screen altogether. To distinguish between these two
situations would be like distinguishing between the person who puts a
foreign coin into a vending machine and the one who gets at the
contents by opening up the machine with a screwdriver, on the basis
that the former makes a ‘misrepresentation’ to the machine (that the



coin is legal tender) whereas the latt er does not. This would be absurd.
Both are guilty of stealing the contents. Equally, in our view, a person
who ‘steals’ a service should be guilty of an offence, whether it is
obtained by providing false information or in any other way.”

9–186

Recognising the overlap with fraud, the Law Commission stated
it:

“would expect prosecutors to use [the offence of obtaining services
dishonestly] against defendants who have obtained services from
machines, even if such defendants have done so by providing false
information and might arguably be guilty of the fraud offence as
well.”396

(i) Actus reus
(a) Act

9–187

The requirement that there be an “act” is designed to ensure that
the offence cannot be committed by omission alone. So, if
services were not requested there is no offence to refuse
payment.397 The Law Commission give the example of a person
who innocently happened to be on a boat and, despite hearing an
announcement that anyone who had not paid for the next trip
should disembark, remained on the boat and received a free ride.
Such a person would not come within the ambit of the offence.398

(b) Obtains
9–188

Unlike the general offence of fraud, this offence is not inchoate
in character. An actual obtaining of the service is required.
Causation must be established.

(c) Services
9–189

“Services” is undefined other than that it must be something that



is made available on the basis that it has been, is being, or will
be, paid for. Any act done on the understanding that it will be
paid for amounts to a service. For example, in Widdowson,399 it
was held that obtaining a van on hire-purchase was obtaining
services.

THE CROWN PROSECUTION SERVICE,
THE FRAUD ACT 2006 LEGAL
GUIDANCE (2008), P.25:

9–190

“Section 11 will cover circumstances where the Defendant:

• obtains chargeable data or software over the internet without paying;

• orders a meal in a restaurant knowing he has no means to pay;

• attaches a decoder to his TV to enable him to access chargeable
satellite services without paying;

• uses the services of a members’ club without paying and without
being a member.”

9–191

It is irrelevant that the service is obtained pursuant to an illegal
or otherwise unenforceable contract. So, for example, a man
who, without intending to pay, induces a prostitute to provide
sexual services is liable even though the contract is illegal and
unenforceable.400

What is the position if the services amount to a criminal offence?
Under the Theft Act 1978, “services” were defined as involving
the conferring of a “benefit”.401 No such requirement is specified
here. Accordingly, it could be argued that if a 17-year-old
dishonestly induces another into tattooing them, there would be
liability. Under the 1978 Act, it was likely that there would be no
liability is such a scenario because the offence in question (under
the Tattooing of Minors Act 1969) was designed to protect them
and so there would be no benefit to them.402 The better view,
however, is that there should be no liability in such cases. For
example, if a gangster induces a “hit-man” to kill another by



falsely promising payment, it would be absurd to assert that the
gangster obtained services dishonestly—quite apart from the
obvious point that the gangster would be guilty of far more
serious offences. The purpose of this offence is to protect
persons from wasting their labour which, like property, has
intrinsic economic value. It is not the purpose of the law to
protect those, like the “hit-man”, who devote their labour and
time to the commission of criminal offences.

(d) Without payment
9–192

The section only applies to those services induced on the
understanding that they will be paid for. Thus, the more effective
one’s lies, the less the chance of liability here. If one’s
dishonesty is so convincing that a service is provided free, there
is no liability.

What is meant by “paid for” here? One view is that it extends to
recompense in forms other than money.403 The better view is that
the criminal law should not extend its reach into noncommercial,
perhaps purely social, transactions, such as where a person
induces another into fixing a broken tap by falsely stating that, in
return, dinner will be cooked for the tap-mender.

One of the examples given in the Law Commission extract
above of when this offence will apply is where false credit card
details are given to an automated booking system. It would
appear, however, that the offence will not actually cover such
conduct. Provided the card details (PIN and security number,
etc) are correct, payment will be made by the bank or issuing
company.404 Such conduct will, however, be covered by the
fraud offence under s.2.

(ii) Mens rea
9–193

The mens rea requirements of s.11 are as follows.

(a) Dishonesty

9–194



The act leading to the obtaining of the services must be
dishonest. Again, the partial definition of dishonesty in the Theft
Act 1978 s.2 does not apply and whether the act is dishonest will
be governed by the Ghosh test.

(b) Knowing payment required
9–195

At the time when the services are obtained, the defendant must
know that the services are made available on the basis that
payment has been, is being or will be made for or in respect of
them or that they might only be available on that basis.

(c) Intention not to pay
9–196

The defendant must intend that payment will not be made, or
that it will not be made in full. So, if the defendant is uncertain
whether the services have been paid for (say, because they think
another person might have already paid for them), there will be
no liability. Recklessness will not suffice.

4. Conspiracy to defraud
9–197

The Law Commission proposed abolition of this offence as did
the Home Office Consultation Paper on Fraud. This proposal
was not, however, implemented on the basis that changing the
law could lead to unforeseen circumstances with the developing
technologies enabling fraudsters to exploit gaps in the law.
Accordingly, to provide a “safety net”,405 the rather broad and
unsatisfactory offence of conspiracy to defraud still remains. The
Government stated that it was committed to a review of the
operation of the Fraud Act 2006 three years after its
implementation and that it might at that point abolish the offence
of conspiracy to defraud.406 However, in its 2012 post-legislative
assessment of the Fraud Act 2006, the Ministry of Justice
concluded that the offence should be retained because it:

“continues to be an effective and essential tool in combating fraud.
This is particularly pertinent where there are various levels of criminal



activity involved and the court would not otherwise be aware of the
full extent of criminality involved.”407

This offence was discussed in Ch.5.

IV. Making Off Without Payment

A. INTRODUCTION
9–198

We have already examined the general rule that the criminal law
does not punish non-payment of debt even when dishonest,
unless there has been a fraud, usually by means of a false
representation. It is the dishonest false representation in securing
such non-payment that marks conduct out as deserving of
criminal liability.

However, in certain situations where debts have been incurred,
such as at restaurants, hotels and petrol stations, it has been felt
necessary to criminalise dishonest avoidance of payment even in
the absence of a false representation. This is because of
problems of law enforcement. Normally in contractual situations
the identity of the other person is known (or where it is not, as in
contracts in shops, a charge of theft will often be possible) and,
therefore, it is appropriate to leave remedies to the civil law.
However, in restaurants or petrol stations, for example, debts are
incurred by anonymous debtors in circumstances where a charge
of theft is not possible because property might have passed prior
to the appropriation. Accordingly, a special criminal offence has
been created to deal with such situations.

B. THE LAW

THEFT ACT 1978 S.3:
9–199

“(1) Subject to subsection (3) below, a person who, knowing that
payment on the spot for any goods supplied or service done is required
or expected from him, dishonestly makes off without having paid as



required or expected and with intent to avoid payment of the amount
due shall be guilty of an offence.

(2) For purposes of this section ‘payment on the spot’ includes
payment at the time of collecting goods on which work has been done
or in respect of which service has been provided.

(3) Subsection (1) above shall not apply where the supply of the goods
or the doing of the service is contrary to law, or where the service done
is such that payment is not legally enforceable.”

9–200

Strange though it may seem to start with a list of what does not
have to be proved under this section, it is, nevertheless, a useful
way of proceeding. Thus, one does not need to determine
whether or not property has passed; one does not need to
establish a false representation at any stage of the conduct and,
finally, one does not have to show dishonesty any earlier than at
the time of making off.

1. Actus reus

(i) Makes off
9–201

In Brooks,408 the court said that making off “may be an exercise
accompanied by the sound of trumpets or a silent stealing away
after the folding of tents”. In more prosaic words, there is no
need for the leaving to be done by stealth. All that making off
requires is that the defendant leave the place where payment is
required for another place. So, if a dissatisfied diner openly
storms out of a restaurant without paying, they clearly “make
off”. (Criminal liability in such a case would turn on whether
their actions were regarded as dishonest.) It would appear to be
irrelevant that the defendant has the victim’s consent to their
leaving, whether it is obtained by false representation (for
example, pretending that payment has already been made) or not
(for example, leaving a name and address). In both cases, the
defendant “makes off” but, again, criminal liability will depend
on other elements of the crime such as dishonesty or, in the case
of the name and address being left, whether payment was



expected on the spot.

(ii) The spot
9–202

What constitutes the “spot” is a matter of some importance: it
will determine whether the defendant can be charged with the
full offence or only with an attempt. If the spot is deemed to be
the premises, as is likely, for example, in the case of leaving a
restaurant without paying, then the offence is only committed
when the defendant has left the premises. So, in McDavitt,409

where the spot was held to be the restaurant, the defendant, who
was apprehended as he made for the door, could only be
convicted of attempting to make off without payment.

(iii) Goods supplied or service done
9–203

In order to understand the phrase “goods supplied” four
situations may be compared. In the first, the defendant drives
into a petrol station and fills his tank with petrol. He then
decides not to pay and makes off. The defendant had “goods
supplied” to him and will be liable under s.3. In the second
situation, the defendant takes goods from a shelf in a
supermarket and then leaves without paying. The supermarket,
by displaying the goods, can be regarded as having “supplied”
them and, accordingly, the defendant can be liable under s.3.410

In the third situation, the defendant walks into a non-self-service
shop and asks for and receives a pack of cigarettes.

He then walks off without paying and is again liable under s.3
because he has had “goods supplied” to him. In the fourth
situation, the defendant leans over the counter and helps himself
to the cigarettes. If the defendant makes off without paying he
cannot be liable under s.3 because he has not had “goods
supplied” to him.

Neither the term “goods” nor “service” is defined by s.3, but it
seems unlikely that this omission will lead to practical
difficulties. Just as the goods must be “supplied”, so the service
must be “done”. Clearest examples of this will be the meal



provided in a restaurant or the accommodation provided by a
hotel, but it would also seem broad enough to cover the
defendant who parks his car in someone’s car park, thereby
taking up the offer to do so.

(iv) Without having paid
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In practice, the main area likely to cause difficulties here is in
relation to payment by dud cheques. The issue is whether such
cheques are to be regarded as payment or not. Various views
have been expressed about this. On the one hand, it is argued
that such payment is not “as required or expected”411 and should
not, therefore, be regarded as payment. The other view is that
such cheques should be regarded as payment because they
conditionally discharge the defendant’s liability to pay (although
this does not apply to forged cheques because they do not
amount to such a conditional discharge of liability).412

With payment by improperly-used credit or debit cards, provided
the required information (PIN, etc.) has been supplied, the bank
or issuing-company is bound to pay the victim and so the
defendant cannot be liable for this offence.

(v) As required or expected
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The only situation likely to cause a problem here is where
payment is normally required or expected at a certain time but
the creditor, because of a deception, agrees to accept payment at
a later time. In Vincent,413 the proprietors of hotels agreed to
accept postponed payment at a time later than normally required
or expected. It was held to be irrelevant that they had only
agreed to this because of the defendant’s dishonest deception.
Section 3 creates a “simple and straightforward offence”.
Payment was not required or expected at the usual time. The
reasons were irrelevant. Where the consent of the supplier to
postponement of payment is obtained by deception, then the
debtor would be guilty of fraud by misrepresentation (the Fraud
Act 2006 s.2) if he was dishonest and intended by making the



misrepresentation to gain or to cause loss.

(vi) Unenforceable debts
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Making off without payment will not be an offence where the
payment is legally unenforceable or the supply of goods or
services is contrary to law. The defendant who leaves a
prostitute without paying commits no offence under s.3. In
Troughton,414 a taxi driver had agreed to take the defendant, who
was very drunk, to his home in Highbury. The defendant had not
told the driver his actual address, and the driver had to stop to
obtain directions from him. There was then an argument, and the
defendant accused the driver of making an unnecessary
diversion. Eventually, as he was unable to obtain an address, the
taxi driver drove to the police station. On appeal, it was held that
Troughton was not guilty of the s.3 offence because he was
never in a situation in which he was bound to pay the money for
the taxi fare. By driving to the police station, the driver had
breached his contract with the defendant to take him to his home.
As a result of this breach of contract, the driver was not lawfully
entitled to demand the fare.

2. Mens rea
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The mens rea required under s.3 is: that the defendant must know
that payment on the spot is required and must make off
dishonestly with intent to avoid payment.

It is clear that there has to be an intention to make permanent
default.415

3. Punishment
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The maximum penalty for an offence under s.3 is two years’
imprisonment.416 A Penalty Notice for Disorder cannot be issued
in respect of this offence.417



V. Other Property Offences
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There are a large number of other property offences, some
serious like blackmail, robbery, burglary, criminal damage and
handling stolen goods and some not so serious, like taking a
conveyance. Whilst it is beyond the scope of this book to deal
with all these offences in detail, the chief provisions of some of
these offences will be sketched.

A. SOCIOLOGICAL BACKGROUND
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Robbery is regarded as the most serious because it is not only a
property offence, but also an offence of violence. Robberies,
which account for 3% of recorded crime,418 range from
professional armed robberies on banks and the causing of serious
injury to relatively minor street “muggings” where the victim is
threatened with a punch if they do not hand over some money or
a mobile phone.

In 2015/16, there were 53,245 recorded robbery offences in
England and Wales, a decrease of 30% compared with
2010/11.419 11,133 of these offences involved a knife or sharp
instrument.420 Apart from a rise in the number of robberies in
2005/06 and 2006/07, there has been a general downward trend
in recorded robbery offences between 2002 and 2016.421 In spite
of the seriousness of this offence, the CSEW statistics suggest
that less than half of all robberies are reported to the police.422

The other major property offence that is the subject of much
media attention is burglary, which in 2015/16, accounted for
14% of CSEW property crime.423 This is a crime that has high
levels of reporting, because insurance claims cannot be made
until the crime has been reported to the police.424

The threat of burglary has been a particular source of anxiety in
the past, but the level of worry has reduced considerably over the
past decade. In 1998, 19% of adults indicated they had “high
levels of worry” about burglary, but by 2012 this had fallen to
12%.425 This drop in anxiety is most likely caused by the fact



that people are much less likely to be victims of burglary than
they were ten years ago. Between 1995 and 2015/16, for
example, burglaries of dwellings fell by 72%.426 The success in
tackling this offence may be due to measures taken by
householders against burglary. Indeed, a higher proportion of
English and Welsh households have taken security measures
(such as burglar alarms) to protect their property against the risk
of burglary than in other countries.427 Such measures appear to
be effective, since it has been found that the level of home
security is an important predictor of whether a household will
experience burglary or not. In 2012/13, around half of all
households that had been the victim of burglary in the past 12
months had no or “less than basic” security at the time of the
incident, and households with no security had about twice the
level of burglary of those with “at least basic” security.428

Victims of burglary run a greatly increased risk of repeat
victimisation. Offenders are likely to return to a property which
they have successfully burgled in the past, with two-thirds of
burglars claiming that they had returned to a property they had
burgled before and taken items from it on a second occasion.429

The types of property most likely to be targeted are rented
properties, particularly those inhabited by students.430 It would
seem that offenders are most likely to burgle those from a
similar socio-economic background to themselves, which is
supported by research which has found that offenders tend to
know their victims, with over half of burglars saying that they
knew who lived in the property they were burgling.431

B. THE LEGAL BACKGROUND
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Some of the offences incorporated in the Theft Act of 1968 were
already statutory, such as burglary and handling stolen goods
under the Larceny Act of 1916. Others were common law
offences, such as robbery. There can be no doubt, however, that
the reforms introduced were timely. Burglary had become a
particularly complex offence, with distinctions having to be
drawn between “breaking in the night” and “breaking in the
day”. Fletcher makes the point that the insistence upon the



requirement of “breaking” in the development of this offence
marks an adherence to a theory of manifest liability, where the
actions of the defendant had to be manifestly criminal for an
offence to be committed.432 What has happened since has been a
retreat from that position; the new law not only does away with
the archaic distinction between breaking by day and night but
does away with the requirement of breaking altogether. The
replacement, trespass, however, “retains at least a trace of the
traditional rule that the entry must be manifestly suspicious”.433

The severity with which most of these offences are regarded is
indicated not only by the maximum sentences available: robbery
and aggravated burglary are punishable by up to life
imprisonment and domestic burglary and handling stolen goods
by up to 14 years’ imprisonment,434 but also by the sentences
actually handed down by the courts. Of those adults convicted of
robbery in the 12 months ending September 2016, 70.1%
received immediate custodial sentences (average length: 43.8
months).435 The sentencing range for street robbery or
“muggings” and robberies of small commercial businesses by
adult offenders (which involve the use of minimal force) is a
high level community order to three years custody;436 for violent
personal robberies in the home it is ten to 16 years437; and for the
most serious professional planned commercial armed robberies it
is 12–20 years.438 Robbery is a specified violent offence and a
serious offence for the purposes of the measures dealing with
dangerous offenders under the Criminal Justice 2003.439

The Sentencing Council has also issued a definitive sentencing
guideline for burglary offences which indicates that, for a
“Category 3” domestic burglary, where there is limited damage
or disturbance to property and property of low value is stolen,
and where the offence is committed on impulse, the sentencing
range is from a low level community order to 26 weeks’
custody.440 A court sentencing a defendant for a third qualifying
domestic burglary must impose a custodial term of at least three
years, unless it is satisfied that there are particular circumstances
in relation to the offences or the offender which would make it
unjust to do so.441

C. THE LAW
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Only the main features of these offences will be highlighted.

1. Robbery

THEFT ACT 1968 S.8:
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“(1) A person is guilty of robbery if he steals, and immediately before
or at the time of doing so, and in order to do so, he uses force on any
person or puts or seeks to put any person in fear of being then and there
subjected to force.

(2) A person guilty of robbery, or of an assault with intent to rob, shall
on conviction on indictment be liable to imprisonment for life.”
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Robbery is theft aggravated by the threat or use of force. The
elements of theft must be established if a conviction for robbery
is to be obtained. If the defendant believes that they have a legal
right to the property they take (even if not to the way they take
it) then there can be no theft and, therefore, no robbery.442

The element additional to theft is that of force and a number of
points need to be made about this. First, “force” is a question of
fact to be determined by a jury, although it would seem that very
little force is actually required.443 Wrenching a shopping
basket444 or handbag445 from the owner can suffice, although the
mere snatching of a cigarette from between the victim’s fingers
will not.446 Secondly, the force or threat of force must take place
immediately before or at the time of the theft.447 Thirdly, the fact
that the victim was not put in fear is irrelevant; the issue is
whether the defendant sought to put the victim in fear of force.448

Lastly, the threat of force must be used in order to steal and not
for any other purpose such as rape.449 While the mens rea of theft
is not spelt out in s.8, it is clear that there must be the mens rea
of theft,450 and the force or threatened force must be in order to
steal; an accidental, negligent or even reckless use of force will
not suffice.



Robbery is an extremely broad offence and while some robberies
can be extremely serious, others can be relatively minor as
where there is no more than a threat of a punch in order to steal a
mobile phone. As the threat by itself would amount to no more
than an assault (carrying a maximum penalty of six months’
imprisonment) and the theft, although carrying a maximum
penalty of seven years’ imprisonment, would not be severely
punished, one is forced to question whether the combination of
the two elements justifies such a serious offence carrying a
maximum penalty of life imprisonment.

ANDREW ASHWORTH, “ROBBERY RE-
ASSESSED” [2002] CRIM. L.R. 851,
871:
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“Violence can be a serious matter, and the law distinguishes serious
from less serious degrees. Robbery can also be serious, but the law
fails to distinguish very serious from less serious degrees. The result is
that the label ‘robbery’ carries connotations that sometimes grossly
misrepresent the seriousness of an offence. A radical approach would
be to abolish the offence of robbery, leaving its ingredients to be
charged separately. Another approach would be to divide the offence
into at least two degrees, using the law of offences against the person
as the basis. That would have the procedural benefit of ensuring that
lesser offences become triable either way, rather than sending all
offenders aged 18 and over to the Crown Court.

One desirable consequence of such a re-assessment would be that
sentencing guidance is focused on the amount of the theft and the
degree of force used or threatened.”
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Recognising the breadth of this offence, sentencing guidelines
have been developed for different types of robbery: street
robbery (or “mugging”) and less sophisticated commercial
robberies; professionally planned commercial robberies, and
robberies in a dwelling.451



2. Burglary and aggravated burglary

THEFT ACT 1968 ss.9 AND 10:
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“9.—(1) A person is guilty of burglary if—

(a) he enters any building or part of a building as a
trespasser and with intent to commit any such offence as
is mentioned in subsection (2) below; or

(b) having entered any building or part of a building as a
trespasser he steals or attempts to steal anything in the
building or that part of it or inflicts or attempts to inflict
on any person therein any grievous bodily harm.

(2) The offences referred to in subsection (1)(a) above are offences of
stealing anything in the building or part of a building in question, of
inflicting on any person therein any grievous bodily harm therein, and
of doing unlawful damage to the building or anything therein …

(3) A person guilty of burglary shall on conviction on indictment be
liable to imprisonment for a term not exceeding—

(a) where the offence was committed in respect of a
building or part of a building which is a dwelling,
fourteen years;

(b) in any other case, ten years.

(4) References in subsections (1) and (2) above to a building, and the
reference in subsection (3) above to a building which is a dwelling,
shall apply also to an inhabited vehicle or vessel, and shall apply to any
such vehicle or vessel at times when the person having a habitation in it
is not there as well as at times when he is.

10.—(1) A person is guilty of aggravated burglary if he commits any
burglary and at the time has with him any firearm or imitation firearm,
any weapon of offence, or any explosive; and for this purpose—

(a) ‘firearm’ includes an airgun or air pistol, and ‘imitation
firearm’ means anything which has the appearance of
being a firearm, whether capable of being discharged or
not; and



(b) ‘weapon of offence’ means any article made or adapted
for use for causing injury to or incapacitating a person,
or intended by the person having it with him for such
use; and

(c) ‘explosive’ means any article manufactured for the
purpose of producing a practical effect by explosion, or
intended by the person having it with him for that
purpose.

(2) A person guilty of aggravated burglary shall on conviction on
indictment be liable to imprisonment for life.”
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The original s.9(2) also included the ulterior offence of rape. As
can be seen in the case of Collins below, it would be burglary
under the old law if a person entered a building as a trespasser
with the intention of raping anyone therein. The Sexual Offences
Act 2003 removed rape as an ulterior offence in s.9(2)452 and
created a new offence of trespass with intention to commit a
sexual offence.453 This new offence is much wider than the old
provision on burglary in that the person must be a trespasser “on
any premises” (which is wider than “building or part of a
building”) and there must be an intention to commit “a relevant
sexual offence” on the premises (which covers many sexual
offences in addition to rape).

There are now four offences of burglary within s.9. Under s.9(1)
(a), there are two offences of entering a building as a trespasser
with the intention of stealing, inflicting grievous bodily harm, or
doing unlawful damage—one committed where the building is a
“dwelling” and one where it is not. The former offence is known
as “domestic burglary”.454 Similarly, under s.9(1)(b) having
entered a “dwelling” as a trespasser and then stealing, etc. is
distinguished from other buildings or parts thereof. Section 10
creates a more serious offence: burglary aggravated by the
presence of weapons.

R. V COLLINS [1973] Q.B. 100 (COURT
OF APPEAL, CRIMINAL DIVISION):
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[The facts appear in the judgment]

EDMUND-DAVIES LJ:

“Let me relate the facts. Were they put into a novel or portrayed on
the stage, they would be regarded as being so improbable as to be
unworthy of serious consideration and as verging at times on farce.
At about 2 o’clock in the early morning of Saturday, July 24, 1971, a
young lady of 18 went to bed at her mother’s home in Colchester.
She had spent the evening with her boyfriend. She had taken a
certain amount of drink, and it may be that this fact affords some
explanation of her inability to answer satisfactorily certain crucial
questions put to her at the trial.

She has the habit of sleeping without wearing night apparel in a bed
which is very near the lattice-type window of her room …

At about 3.30 or 4 o’clock she awoke and she then saw in the
moonlight a vague form crouched in the open window. She was
unable to remember, and this is important, whether the form was on
the outside of the window sill or on that part of the sill which was
inside the room, and for reasons which will later become clear, that
seemingly narrow point is of crucial importance.

The young lady then realised several things: first of all that the form
in the window was that of a male; secondly, that he was a naked
male; and thirdly, that he was a naked male with an erect penis. She
also saw in the moonlight that his hair was blond. She thereupon
leapt to the conclusion that her boyfriend, with whom for some time
she had been on terms of regular and frequent sexual intimacy, was
paying her an ardent nocturnal visit. She promptly sat up in bed, and
the man descended from the sill and joined her in bed and they had
full sexual intercourse. But there was something about him which
made her think that things were not at as they usually were between
her and her boyfriend. The length of his hair, his voice as they had
exchanged what was described as ‘love talk’, and other features led
her to the conclusion that somehow there was something different.
So she turned on the bed-side light, saw that her companion was not
her boyfriend and slapped the face of the intruder, who was none
other than the defendant. He said to her, ‘Give me a good time
tonight’, and got hold of her arm, but she bit him and told him to go.



She then went into the bathroom and he promptly vanished.

The complainant said that she would not have agreed to intercourse
if she had known that the person entering her room was not her
boyfriend. But there was no suggestion of any force having been
used upon her, and the intercourse which took place was
undoubtedly effected with no resistance on her part.

The defendant was seen by the police at about 10.30 later that same
morning. According to the police, the conversation which took place
then elicited these points: He was very lustful the previous night. He
had taken a lot of drink … He went on to say that he knew the
complainant because he had worked around her house. On this
occasion, desiring sexual intercourse—and according to the police
evidence he added that he was determined to have a girl, by force if
necessary, although that part of the police evidence he challenged—
he went on to say that he walked around the house, saw a light in an
upstairs bedroom, and he knew that this was the girl’s bedroom. He
found a step ladder, leaned it against the wall and climbed up and
looked into the bedroom. He could see through the wide-open
window a girl who was naked and asleep. So he descended the
ladder and stripped off all his clothes, with the exception of his
socks, because apparently he took the view that if the girl’s mother
entered the bedroom is would be easier to effect a rapid escape if he
had his socks on than if he was in his bare feet. That is a matter
about which we are not called upon to express any view, and would
in any event find ourselves unable to express one.
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Having undressed, he then climbed the ladder and pulled himself up
on to the window sill. His version of the matter is that he was pulling
himself in when she awoke. She then got up and knelt on the bed,
she put her arms around his neck and body, and she seemed to pull
him into the bed. He went on: ‘I was rather dazed because I didn’t
think she would want to know me. We kissed and cuddled for about
10 or 15 minutes and then I had it away with her but found it hard
because I had had so much to drink.’ …

Now, one feature of the case which remained at the conclusion of the
evidence in great obscurity is where exactly Collins was at the
moment when, according to him, the girl manifested that she was
welcoming him. Was he kneeling on the sill outside the window or



was he already inside the room, having climbed through the window
frame, and kneeling upon the inner sill? It was a crucial matter, for
there were certainly three ingredients that it was incumbent upon the
Crown to establish. Under section 9 of the Theft Act, 1968, which
renders a person guilty of burglary if he enters any building or part
of a building as a trespasser and with the intention of committing
rape, the entry of the accused into the building must first be proved.
Well, there is no doubt about that, for it is common ground that he
did enter this girl’s bedroom. Secondly, it must be proved that he
entered as a trespasser. We will develop that point a little later.
Thirdly, it must be proven that he entered as a trespasser with intent
at the time of entry to commit rape therein.

The second ingredient of the offence—the entry must be as a
trespasser—is one which has not, to the best of our knowledge, been
previously canvassed in the courts …

What does that involve? …

… In the judgment of this court there cannot be a conviction for
entering premises ‘as a trespasser’ within the meaning of section 9 of
the Theft Act unless the person entering does so knowing that he is a
trespasser and nevertheless deliberately enters, or, at the very least,
is reckless as to whether or not he is entering the premises of another
without the other party’s consent.

Having so held, the pivotal point of this appeal is whether the Crown
established that this defendant at the moment that he entered the
bedroom knew perfectly well that he was not welcome there or,
being reckless as to whether he was welcome or not, was
nevertheless determined to enter. That in turn involves consideration
as to where he was at the time that the complainant indicated that she
was welcoming him into her bedroom. If, to take an example that
was put in the course of argument, her bed had not been near the
window but was on the other side of the bedroom, and he (being
determined to have her sexually even against her will) climbed
through the window and crossed the bedroom to reach her bed, then
the offence charged would have been established. But in this case, as
we have related, the layout of the room was different, and it became
a point of nicety which had to be conclusively established by the
Crown as to where he was when the girl made welcoming signs, as
she unquestionably at some stage did …



Unless the jury were entirely satisfied that the defendant made an
effective and substantial entry into the bedroom without the
complainant doing or saying anything to cause him to believe that
she was consenting to his entering it, he ought not to be convicted of
the offence charged. The point is a narrow one, as narrow maybe as
the window sill which is crucial to this case …

We have to say that his appeal must be allowed on the basis that the
jury were never invited to consider the vital question whether this
young man did enter the premises as a trespasser, that is to say
knowing perfectly well that he had no invitation to enter or reckless
of whether or not his entry was with permission.”

Appeal allowed

(i) Actus reus
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From this case it can be seen that the offence of burglary
contrary to s.9(1)(a) involves the following elements.455

(a) Enters
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Whether there has been an entry is a question of fact for the jury.
In giving them guidance, the court in Collins held that there had
been to be an “effective and substantial” entry. In Brown,456 the
court qualified this approach requiring only an “effective” entry.
Thus, it is unnecessary for the entire body of the defendant to be
inside the building but minimal intrusions such as a few fingers
would be generally insufficient. In Ryan,457 it was held that the
jury was entitled to consider whether there was an entry in a case
where the defendant’s head and arm were inside a window when
he became trapped. It is difficult to see how this could amount to
an “effective” entry.

(b) As a trespasser
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Reference must be made to the civil law in order to understand
the term “trespass”. Under civil law, trespass is entry without the
consent of the lawful possessor. No conviction for burglary can



be obtained without a finding of civil trespass but, as Collins
makes clear, more than this is required: the defendant must enter
“knowing that he is a trespasser … or, at the very least, is
reckless whether or not he is entering the premises of another
without the other party’s consent”. This was the point at issue in
Collins. Had he entered the building prior to being invited in? If
so, he was a trespasser.458

Even if there is consent, if the defendant acts in a way that goes
beyond what the possessor would have consented to, they may
be deemed to enter as a trespasser. Thus, in Jones,459 the
defendant had left his parents’ home but was a frequent,
welcome visitor. One night he entered their home and stole two
television sets. Despite the father’s loyal statement that his son
was welcome at any time, the court held that an inference could
be drawn that he would not have consented to entry for the
purposes of theft. The son was thus held to have entered as a
trespasser.

(c) Any building or part of a building
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Two issues are raised here. First, what constitutes a “building”?
Section 9(4) gives an extended meaning to the term by including
within it inhabited vehicles and vessels such as caravans and
houseboats.460 The occupant does not have to be present at the
time in order to render it “inhabited” but it would seem that it
would have to be lived in.

Little other statutory guidance is given as to the ambit of
“building”; generally, it would seem appropriate to take a
commonsense view of it. It would be too restrictive to think in
terms of just houses, flats, offices and the like. Outbuildings
such as garages and sheds must also be included. The courts
have tended to regard both a degree of permanence and
considerable size as appropriate criteria to determine whether
something constitutes a “building”.461 So, tents and telephone
kiosks are, therefore, probably not buildings for the purposes of
burglary.462

The second issue relates to “part of a building”. This does not
necessarily mean a separate room. It includes areas such as those



behind counters in shops from which the defendant is
excluded.463

(ii) Dwelling
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The Criminal Justice Act 1991 created a new and more serious
offence of domestic burglary in respect of s.9(1)(a) and (b)
where the building is a “dwelling”.464 As was observed In
Sticklen465:

“… the justification for treating a dwelling as being different from
other properties…Is the very fact that It Is someone’s home, occupied,
and with personal and sentimental property within It. It Is for that
reason that higher sentences are required.”

Dwelling is not defined but presumably means a building (or
vessel or vehicle466) in which someone lives as their home.467

(iii) Mens rea
9–226

The mens rea requirement for burglary under s.9(1)(a) is:

(i) intention or recklessness as to trespass,

(ii) intention to commit one of the offences in s.9(2),468 and

(iii) with regard to domestic burglary, it has been argued
that because this is an aggravating element it should
import a requirement of mens rea; the defendant should
only be guilty if they know or foresee that somebody
might be living there.469

(iv)Aggravated burglary
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If a person “commits any burglary and at the time has with him
any firearm or imitation firearm, any weapon of offence, or any
explosive”, the offence becomes aggravated burglary.470 For the
purposes of this offence it does not matter whether the burglary



is of a dwelling or not.

For the purposes of s.9(1)(a) (entry with intent), the defendant
must have the article of aggravation with him at the time of
entry. For the purposes of s.9(1)(b) (having entered), the relevant
time is when the specified offence is committed. So, if a
defendant, having entered as a trespasser, picks up a kitchen
knife and uses it to force the householder to hand over the
property, aggravated burglary is committed. In Klass,471 it was
held that the weapon must be carried by the person at the time of
entering the building. Although s.10 refers to the person having
with him a weapon of offence, “there can be no doubt that the
offence of aggravated burglary may be committed by a person
who does not have the weapon if he is aiding and abetting the
person with him”.472 However, the offence is not committed if
another party outside the building (e.g. a getaway driver in a car)
is in sole possession of a weapon.473 In Chevannes, a case
involving a s.9(1)(b) burglary, the alleged weapon of offence (a
bottle containing ammonia and water) had been left downstairs
whilst two of the burglars stole items upstairs. The Court of
Appeal stated that what mattered in such cases was:

“not whether the accused, or one of those with whom he was engaged
in a joint enterprise, was actually holding the weapon at the time the
theft took place, but whether the weapon was within his control so that
it could be taken up and used if necessary.”474

(v) Punishment
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A person found guilty of burglary of a dwelling is liable to
imprisonment for up to 14 years. In other circumstances, the
maximum is now ten years.475 If the burglary is aggravated the
maximum sentence is life imprisonment.476

3. Handling stolen goods

(i) Introduction
9–229



The offence of handling stolen goods is closely related to that of
theft and there is a considerable overlap between the two
offences. Many thieves literally handle the property they have
stolen and so, to prevent such persons being liable for both
offences, careful demarcation of the two crimes is necessary.
Also, many handlers satisfy the test of appropriation and the
other elements in the definition of theft. The Criminal Law
Revision Committee was fully aware of this overlap, but saw
“no reason in principle or convenience” against it, although
circumstances and evidentiary requirements may dictate the
more natural charge.477 Handling is a very broad offence
covering a wide range of circumstances. The handler could be a
professional “fence” or an otherwise lawabiding person buying a
stolen DVD player at a car-boot sale. It is thought that without
professional handlers of stolen goods, so-called “fences” and
“placers”, there would be a lot less theft. Handling thus has a
higher maximum sentence (of 14 years’ imprisonment) than theft
to deal with large-scale handling operations. However, the
majority of handlers are not such professional criminals.478

Sentencing data provided for the Sentencing Council in 2014
showed that, in 2012, 6,329 handlers were sentenced, 70% of
them being dealt with in the magistrates’ courts.479 Of these,
35% received a community order, 15% a fine, and 11% a
conditional or absolute discharge. The second most common
form of disposal was a sentence of immediate imprisonment
(24%), but the sentences imposed appear generally to be short:
in 2012, the average sentence was six months and three weeks’
imprisonment, and the median term was four months.480

(ii) The law

THEFT ACT 1968 S.22:
9–230

“(1) A person handles stolen goods if (otherwise than in the course of
the stealing) knowing or believing them to be stolen goods he
dishonestly receives the goods, or dishonestly undertakes or assists in
their retention, removal, disposal or realisation by or for the benefit of
another person, or if he arranges to do so.



(2) A person guilty of handling stolen goods shall on conviction on
indictment be liable to imprisonment for a term not exceeding 14
years.”

9–231

It should be noted that s.22 creates only one offence, although
there are a large number of ways in which this offence can be
committed. In fact, it renders culpable almost any way of dealing
with stolen goods as long as there is mens rea. So, for example,
the person who arranges to handle stolen goods commits the
offence under s.22 despite the fact that, but for the provision,
they would not even have done enough to be liable for an
attempt.

(a) Actus reus
9–232

The elements of the actus reus are as follows.

1. The goods must be stolen at the time of handling
9–233

Section 34(2)(b) defines “goods” as including money and every
other description of property, except land. In addition, s.24
defines stolen goods as goods obtained by theft under s.1, by
fraud under the Fraud Act 2006, by blackmail under s.21 and
money dishonestly withdrawn from a wrongful credit under
s.24A(8). Importantly, the goods must remain stolen at the time
the handling occurs; so, for example, where the goods have been
reduced to police custody and used to bait a trap to catch
handlers there can be no conviction under s.22.481

The handling must be “otherwise than in the course of the
stealing”. This provision is necessary to prevent thieves being
simultaneously guilty of both theft and handling. This raises the
problem of when theft ends which depends upon whether an
appropriation can be regarded as a continuing act.482 This matter
was discussed earlier in relation to the meaning of an
appropriation.483

2. There must be a handling of the goods



9–234

Although the preferred view, as indicated above, is that there is
only one offence, there are 18 ways in which the property may
be handled.484 The stereotypical case of handling will involve
receiving the goods but it will also encompass disposal (even by
way of destruction) and assisting another to deal with the stolen
goods. A brief look at the interpretation of this latter form of
handling reinforces how very wide this offence is. In Kanwar,485

the Court of Appeal held that “assistance” requires that
something be done to aid the retention, removal, disposal or
realisation of the goods but that this was not limited to physical
acts. On the facts of the case, lying to protect one’s husband who
had brought stolen goods into the house was held to be
sufficient.

(b) Mens rea

The mens rea requirement for handling under s.22 is:

1. The defendant must know or believe the goods to be stolen.
There seems to be hardly any difference in the meaning of
these words in this context. Belief, if anything, falls only just
short of knowledge: where no other reasonable conclusion
can be drawn by the defendant but that the goods were
stolen.486 Mere suspicion that the goods could be stolen is,
however, not sufficient.

2. There must be dishonesty. Dishonesty here bears the same
meaning as for theft. Accordingly, a person could receive
stolen goods knowing that they are stolen but intending to
return them to the owner. In such a case a finding of
dishonesty would be unlikely under the Ghosh test.

(c) Punishment
9–235

The maximum penalty for handling stolen goods is 14 years’
imprisonment.487

VI. Conclusion
9–236



An evaluation of these property offences cannot be undertaken
until the underlying elements and rationale of such offences have
been exposed. Only then can comment about structure and
sentencing levels be made.

A. UNDERLYING RATIONALE
9–237

What do all the different property offences have in common?
Clearly, the common denominator in such offences is that they
all involve an interference with the property interests of the
victim. But what degree of interference is necessary?

We have already seen that the emphasis is not on the actual loss
of property. Indeed, there need not be any loss of property. In
theft, for example, there need only be an intention of permanent
deprivation; there need be no actual deprivation. In burglary,
there need only be an entry to a building with one of the
specified intents. No property need be taken. It was noted earlier
in this chapter when dealing with the non-criminalisation of
breach of contract that losses from such a breach can be
significant while losses from theft can be minimal, or -non-
existent and many losses from theft and other property offences
can be made good—either by actions for recovery of the goods
or by insurance.

It is thus clear that the emphasis is not on the loss of the property
(which could be described as the direct or “first order” harm),
but on the quality of the defendant’s actions. The focus is on
wrongdoing. The requirement of dishonesty for most property
offences underlines this. The defendant’s actions must be such
that the community as a whole can reject them as “wrong”. The
defendant’s actions pose a threat to the value system inherent in
our whole concept of property; it involves an “indirect
undermining of the proprietary regime”.488 This threat, which
raises the risk that there will be actual loss to property, can be
seen as the real harm in the property offences. It is not the only
harm. Many of the offences have their own special and
distinctive harms, but this threat is the harm common to all of
them and can be seen as a “second-order” harm analogous to the
“second-order” harms encountered in the law of attempt.



B. STRUCTURE OF PROPERTY
OFFENCES

9–238

Many of the property offences are so similar that perhaps one
ought to consider abolishing most of them and introducing a
single broad offence of dishonesty or wrongful interference with
property rights. The Law Commission489 considered this option
and rejected it on the grounds that it could extend the reach of
the criminal law too far, would place too much reliance on the
elusive concept of “dishonesty” and would probably be
incompatible with the European Convention on Human Rights
arts 5 and 7 which have been interpreted to require that offences
be formulated with sufficient precision to enable people to
regulate their conduct. Such a broad offence would clearly
breach the principle of fair labelling whereby different offences
should encapsulate different wrongs in a morally informative
manner. It would be unthinkable to conflate all the existing
property offences into a single new crime. For example, burglary
and robbery involve wrongs quite separate from mere
interference with property rights. The same is equally true of
other offences such as handling and blackmail. Green argues that
the:

“reactive emotions [that the different crimes are] likely to evoke …
will differ depending on which wrong has been committed. That is,
such wrongs generally feel different from each other—a significant
psychological phenomenon since differences in reactive emotions,
though not conclusive, are usually a reliable indicator of differences in
moral content.”490

An alternative solution could be the introduction of a smaller
(than at present) number of more broadly drawn offences. A step
in this direction has been taken by the abolition of all the
deception offences and their replacement by a single offence of
fraud and the new offence of obtaining services dishonestly.
Other possibilities remain. For example, the offence of theft
could be expanded to encompass the present offence of handling
stolen goods. In most cases a person who handles stolen goods is



“assuming the rights of owner” over property and is thereby
appropriating it, becoming guilty of theft.491

It is submitted, however, that such an approach would be
misguided. While there is much to be said for the introduction of
the new broad offence of fraud, most of the core central property
offences should be retained in something like their present form.
Criminal offences should describe as accurately as possible the
conduct which is prohibited. The moral messages sought to be
communicated by the criminal law and by the punishment of
offenders become confused if offence categorisations are not
clearly understood by the public. There are important moral
distinctions between these offences which the public, albeit only
intuitively, recognise and which need protecting.

Let us take, for example, the proposal to merge the present
offences of theft and handling stolen goods. Apart from the fact
that the overlap between these two crimes is not complete, with
not all cases of handling amounting to theft, there are important
differences between these offences in terms of fair labelling.
Handling is a very different offence in terms of public perception
(see below) and in terms of the need to be able to impose high
deterrent sentences (hence the 14 years maximum). Handlers of
stolen goods provide (and arguably create) much of the market
for theft; their activities are a significant source of the economic
motivation behind much theft.492 If the law could stamp out
professional handlers much of the incentive to commit theft
would be reduced.

Alternatively, we should consider whether the present offences
are too broadly drawn. Should there be some further
subdivision? This has already been achieved with burglary.
Burglary involves a special harm, namely the violation of the
security and sanctity of the home. This can cause psychological
harm: distress, alarm, and the fear of knowing one is not safe
even in one’s own home.493 Accordingly, the Criminal Justice
Act 1991 drew a distinction between burglaries of dwellings
where these harms would be most acutely felt (maximum 14
years’ imprisonment) and burglaries of non-dwellings
(maximum ten years’ imprisonment). Further, the Theft Act
1968 s.10 creates the separate offence of aggravated burglary
where there is the extra harm of possession of a weapon of



offence at the scene of the burglary. This is not only more
frightening but increases the risk of violence actually being used,
in that the burglar might be “tempted to use it if challenged”.494

C. M. V. CLARKSON,
UNDERSTANDING CRIMINAL LAW,
4TH EDN (2005), P.248:

9–239

“Most people today regard handling as a lesser offence in terms of
moral stigma; defendants will often plead guilty to handling on
condition that all charges of theft are dropped. This attitude has come
about because of a growing view that handlers and purchasers of stolen
goods are ‘only slightly dishonest people’ (Spencer, 1985) who are not
as blameworthy as those who actually steal or burgle. Buying and
selling stolen goods are the most common offences amongst young
offenders (Graham and Bowling, 1995). Theft and burglary create an
immediate sense of danger in the community; there must often be a risk
of violence with such activities; the thief or burglar is the primary
cause of harm, directly invading the rights of the owner of property. In
contrast, the criminal receiver, the ‘fence’, is regarded only as a shady,
somewhat disreputable character—and the secondary purchaser as
simply someone who has succumbed to the ‘natural temptation’ of
buying something very cheap.

The law is accordingly faced with a dilemma. On the one hand, it
recognises that the punishment of handlers is crucial if theft and
burglary is to be reduced but, on the other hand, it is faced by an
apathetic public almost prepared to ‘turn a blind eye’ to handling. A
possible way out of this dilemma could be to divide the offence of
handling stolen goods into degrees. The more serious offence could be
reserved for the professional ‘fence’, the lesser offence covering
secondary purchasers. Such a division might be a fairer reflection of
the moral stigma felt by most to attach to the two categories of handlers
and could have the advantage of underwriting the necessity of
enforcement against, and harm caused by, the professional handler.
The danger with such an approach, however, could be that even less
moral stigma would be attached to secondary purchasers than at
present and, after all, it is these purchasers who buy stolen goods from



fences who are the ‘key element in the incentive structure that supports
property crime.’”

9–240

Another suggestion is that property offences should be
subdivided into separate offences based on the value of the
property interfered with. In the US, the Model Penal Code states
that theft of property worth less than $50 constitutes a petty
misdemeanour, theft of property valued at between $50 and $500
constitutes a misdemeanour, and theft of property with a value
exceeding $500 constitutes a felony of the third degree.495 Each
offence category carries its own range of penalties. In England,
on the other hand, the same crime of theft is committed whether
it is a magazine or a million pounds that is stolen.

CRIMINAL LAW REVISION
COMMITTEE, EIGHTH REPORT,
THEFT AND RELATED OFFENCES,
CMND.2977 (1966), PARA.62:

9–241

“We considered whether instead of a general maximum of 10 years
there should be different maximum penalties depending on the value of
the property stolen. But although there is a case for specially high
penalties for stealing large sums, we are not in favour of such a
provision. Apart from the difficulty of laying down a satisfactory scale,
the value of the property is only one of the possible aggravating
features of theft, and it seems to us wrong to single this out. Besides,
the property may be far more or far less valuable than the thief
imagined.”

9–242

The value of property is at present taken into account
procedurally. For example, criminal damage where the value of
the property does not exceed £5,000,496 and shoplifting offences
where the value is less than £200 and the defendant is an adult,497

are summary offences. Mode of Trial Guidelines state that theft,



fraud and handling offences should be tried summarily unless
the property is of high value. “High value” is defined for this
purpose as £10,000 or more.498 Further, as we shall see, in cases
of shoplifting where the value of the property stolen is less than
£100 the police can issue a PND (Penalty Notice for Disorder).
The value of property is also an important factor in sentencing.
Sentencing guidelines for fraud and theft provide that high value
(including sentimental value) of the property to the victim or
substantial consequential loss is an aggravating factor. So, for
example, the sentencing guideline for confidence fraud (contrary
to the Fraud Act 2006 s.1) has five starting points based on the
value of the property or consequential loss (less than £5,000;
£5,000–£20,000; £20,000–£100,000; £100,000–£500,000; more
than £500,000).499 The current sentencing penalty in the
magistrates’ court for making off without payment depends on
whether the goods or services are worth less than £200500 and for
handling stolen goods whether the property is worth less than
£1,000.501 The sentencing guideline for burglary offences, on the
other hand, merely indicates that in domestic burglaries, theft
of/damage to property causing a significant degree of economic,
sentimental or personal value to the victim is a factor indicating
greater harm.502 Other particularised guidelines, for example,
making off without payment, have been drafted on the
assumption that they generally do not involve property of high
monetary value.503 Accordingly, the real debate is not as to
whether the value of the property should be taken into
consideration, but how this should be achieved: whether at the
decision to prosecute stage, the mode of trial stage, the
substantive level, or the sentencing stage.

The present approach of substantive English law, however, is
consistent with the underlying rationale of the property offences
that the focus is on the wrongdoing of the defendant and not on
the direct harm caused. If it is not necessary that any direct harm
be caused, it follows that the extent of that harm is not important
and thus the value of the property interfered with should not be
taken into account. This accords with the widely held view that
the causing of resulting harm (and the extent thereof) is
irrelevant as it can be “chance” whether a large or small sum is
stolen. It is also argued that the value of property in abstract
terms is irrelevant. What matters is the impact on the particular



victim. Stealing £20 from an impoverished person is worse than
stealing £20 worth of goods from a large supermarket. Further, it
is argued that the value of the property is only one way of
assessing the extent of the harm and should not be made
decisive. Other factors are equally important: the characteristics
of the offender (e.g. theft by persons in positions of trust); the
characteristics of the victim (e.g. theft from the vulnerable); and
the circumstances of the offence (e.g. pick-pocketing, thefts
committed jointly with others).

On the other hand, it is interesting to contrast these property
offences with offences against the person where the level of
harm (physical and psychiatric injury) is crucial in distinguishing
offences of different gravity (e.g. actual bodily harm as opposed
to grievous bodily harm), whereas the other factors, such as
characteristics of the victim, are taken into account at the
sentencing stage. There is logic to this. At the substantive stage
the law can only deal with standard harms.

ANDREW VON HIRSCH AND NILS
JAREBORG, “GAUGING CRIMINAL
HARM: A LIVING-STANDARD
ANALYSIS” (1991) 11 OXFORD J. OF
LEGAL STUDIES 1, 4–5:
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“Why this emphasis on standard harm? Particular criminal acts are too
diverse to be rated on an individualised basis. The analysis is aided
when one (1) rates the standard case of an offence, and then (2)
addresses unusual cases through principles of aggravation and
mitigation … The standard harm in any given type of criminal conduct
is, ordinarily, foreseeable. However, when one is talking about atypical
harms, foreseeability diminishes.

The burglar may be expected to understand the typical consequences of
a burglary, but not, ordinarily, Mary Smith’s particular situation—e.g.
the extraordinary value the vase had for her as a gift from a deceased
friend. The rules on aggravation/mitigation will thus have to be more
complex, because they need to consider not only the special harm



involved in unusual cases, but also … the foreseeability of such special
harm …

The criminal law is a system of rules, not an arena for personalized
judgments. If the law can assess crime-seriousness in the standard case,
and then make deviations from that assessment for certain types of
special circumstances, this is all one can reasonably hope to
accomplish.”

Following this, it is possible to argue that the most appropriate
measure of the standard harm (or threat thereof) in property
offences is the value of the property which, like the level of
personal injury or success or failure in the law of attempt, is
critical in our moral assessments of the defendant’s actions. Such
an approach might well help to counteract the commonly held
view that there is one law for wealthy, white-collar criminals and
another for the rest of those who steal. Other factors such as the
circumstances of the offence which are simply too diverse to be
reduced to substantive rules are best left to the “rules on
aggravation/mitigation”, i.e. to the sentencing stage.

The logic of the argument to this point has been that there could
be different levels of property offences based purely on the
economic value of the goods interfered with. However, an
alternative solution could be to subject to separate treatment
certain property offences where the economic value of the goods
is generally small. Shoplifting might be regarded as a prime
candidate for this and, as we shall see, this is to a certain extent
already being done. A case can also be made for the
decriminalisation of some of the activities presently covered by
the Theft Acts—particularly in those areas where civil remedies
such as breach of contract seem more appropriate. However, it is
highly questionable whether such thinking can or should be
applied to shoplifting.

DANIEL J.I. MURPHY, CUSTOMERS
AND THIEVES—AN ETHNOGRAPHY OF
SHOPLIFTING (1986), P.240:

9–244



“[T]here are essentially two methods for controlling shoplifters on the
shopfloor: ‘law-enforcement’ and ‘peace-keeping’. It is obvious that
the numbers of suspects who are handed to the police differ
dramatically according to which model is being pursued. The peace-
keeping model is the preferred one of a few retailers who acknowledge
the temptation to steal which modern marketing techniques create and
they accept the responsibility to convert ordinary shoppers who have
succumbed to this temptation. Retailers who pursue the law-
enforcement model would criticise the peace-keeping model for being
an insufficient deterrent to shoplifters, and the Home Office Standing
Committee supports their position: ‘A reminder to pay without fear of
penalty is no deterrent, and in effect would mean that the thief could
not lose.’ However, the research clearly demonstrates that all stores on
occasions use this method to control shoplift ing … The point made
here is that there are methods of controlling shoplift ing which do not
involve the criminal justice system and these should be given more
public discussion.”

9–245

Since 2004, the police have been able to issue a penalty notice
for disorder (PND) for an offence of retail theft (shoplifting).
Originally these could be issued to those 16 or over, where the
value of the goods stolen was under £200,504 but the age limit for
a PND has since been raised to 18, and financial limit decreased
to £100. This is an on-the-spot £90 penalty rather like a speeding
ticket. In the 12 months ending September 2016, 8,438 PNDs
were issued for shoplifting.505

This demonstrates that there are alternative ways of dealing with
offenders without having to resort to prosecution. This is
particularly appropriate for shoplifting which is in most cases:

“a nuisance, particularly to shopkeepers, [but] is not dangerous or
frightening, nor does it, particularly when compared to other offences,
damage the confidence of the public. Its victims are not usually
particularly vulnerable by reason or age or youth.”506

It must be stressed that such PNDs are issued within the criminal
justice system. The offence has not been decriminalised.



However, a case could be made for treating shoplifting as a
separate and lesser offence.

ANDREW ASHWORTH, SENTENCING
AND PENAL POLICY (1983), PP.186–
187:
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“[T]here are three major reasons for regarding offences against larger
companies, such as Woolworth and Marks and Spencer, as less serious
than an offence involving the same amount of property but committ ed
against an individual victim. First, an individual’s possessions are more
likely to have a personal (‘sentimental’) value to him which is
additional to, and may indeed be more important to him than, the
economic value … Secondly, theft s from individuals are more likely
to cause fear and alarm than theft s from companies … Thirdly,
companies would generally be bett er able than individuals to afford
and to off-set any loss through theft.”

9–247

The case for a separate lesser offence is strengthened when one
considers that the value of the property stolen in shops is
generally small,507 such thefts are regarded by the public as the
least serious of the various types of theft that can be
committed,508 and even when shoplifters are detected
prosecutions are often not brought509:

“in order to avoid ‘image’ problems, because of the claimed risk of
false arrest tort actions by innocent customers, and because of the
claimed cost of time away from work when security personnel have to
testify.”510

In an attempt to minimise the economic costs of shoplifting,
businesses focus upon investing in security measures such as
CCTV, security tagging for valuable items, security guards and
store detectives,511 and a number of the larger high-street
retailers now employ civil recovery agents to recover from
shoplifters the alleged costs arising from their actions.512



On the other hand, there is the clear view expressed by Lawton
LJ, in Wood, that “Shoplifting is stealing and stealing is a serious
offence.”513 A Home Office Working Party Report on internal
shop security was to similar effect:

“We also noted the suggestion … that shoplifting should be made an
administrative offence. This would do nothing to reduce the number of
shoplifting offences. Indeed, it might increase it. We see no reason
why shoplifting should be treated differently from any other type of
crime.”514

A central problem with this approach, as with all attempts to
divide offences into narrower subcategories, is that the
subdivision has to be rational and must not miss any important
moral distinctions. This raises the question: What is so special
about shoplifting? Why not make pick-pocketing or employee
theft a separate offence?

L. R. ZEITLIN, “A LITTLE LARCENY
CAN DO A LOT FOR EMPLOYEE
MORALE,” PSYCHOLOGY TODAY
(JUNE 1974), 22–26, 64:
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“Thefts of merchandise alone amount to approximately five per cent of
the yearly sales of American retail establishments, and internal losses
outweigh external losses by about three to one. That is, the stores’ own
employees steal three times as much as do shoplifters … [W] ell over
75 per cent of all employees participate to some extent in merchandise
shrinkage … [I]n retail establishments internal theft averages out to an
unevenly distributed five per cent to eight per cent of the typical
employee’s salary …

When the average retail employee becomes dissatisfied with his job, if
he doesn’t quit, he starts stealing from his employer. He gets back at
the system. In a sense, the intellectual and physical challenges provided
by opportunities to steal represent a significant enrichment of the
individual’s job. He can take matters into his own hands, assume



responsibility, make decisions and face challenges … He is in business
for himself …

The dishonest worker is enriching his own job in a manner that is very
satisfactory (for him) … [and] management gets a bargain. By
permitting a controlled amount of theft, management can avoid
reorganising jobs and raising wages …

[M]anagement may decide that the monetary cost of enforcing honesty
is too great … [M] anagement would have to maintain a figurehead
security system. After all, the major benefit of employee theft is the job
enrichment provided by the individual’s attempt to beat the system. If
all need for precaution is eliminated, then the employee gets no
satisfaction from theft. All he gets is a slight addition to his income in
merchandise instead of cash …

Uncontrolled theft can be disastrous for any business concern but
controlled theft can be useful. Employee theft, used as a motivational
tool, can be an economic benefit to an organisation, if management
finds it too costly to meet its traditional responsibilities to make jobs
rewarding and to pay a living wage.”
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In the US, an examination was made into several substantive
offences to ascertain whether subcategorisation was feasible.515

The bulk of the examination was devoted to the crime of armed
robbery with the conclusion that armed robbery be divided into
six degrees. Yet these six divisions only take account of two
variables: the type of weapon used and the extent of physical
violence threatened. No account is taken of the numerous other
variables that would normally affect the type and length of
sentence imposed. Accordingly, it has been pointed out that:

“if the legislature actually tried to anticipate every conceivable offence
and offender variation, the result would be a penal law of enormous
length and complexity, replete with hair-splitting distinctions. We
doubt whether any legislature would be willing or able to spend all its
time hammering out a definition of robbery in the 68th degree (and
deciding upon the appropriate penalty); but even if it were, it is
doubtful whether all offence variations could really be anticipated.”516



Further:

“excessively specific offences risk clogging the trial process with
unmeritorious technical argument, and obfuscating the moral clarity of
the law’s communications … [P]eople … need to know the law’s
requirements in gist and not precisely.”517

The over-particularisation of offences may lead to a defendant
facing “the wrong charge, or too many charges”.518 It thus seems
clear that little can be gained from subdividing the property
offences into smaller separate offences such as shoplifting. No
area of law can be adequately, and with sufficient specificity,
subcategorised to reflect the nuances of situation,
blameworthiness and harm that condition the seriousness of
particular criminal acts.
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Accordingly, perhaps the best way forward is to build on the
approach already being adopted by English law. Some reform of
the substantive offence definitions and categories clearly needs
to be undertaken. Movement in this direction has already
occurred with the abolition of all deception offences and their
replacement by a broad offence of fraud. Although minor
shoplifting offences have been made summary offences, the
effect of this reform is likely to be minimal, given that a
defendant may still elect Crown Court trial.519 At the procedural
mode of trial level, more thought should be given to making
other offences only triable summarily where the value of the
property is low.

The one area where significant steps have already been taken is
in relation to the development of sentencing guidelines. In 2008,
recognising that some of the property offences such as theft and
fraud are too broad for a “one size fits all” sentencing guideline,
the Sentencing Guidelines Council issued definitive guidelines
for different types of theft: theft in breach of trust; theft in a
dwelling; theft from the person; and theft from a shop.520

Unfortunately, in its 2016 Theft Offences: Definitive Guideline,
the Sentencing Council appears to have had second thoughts
about such an approach in relation to theft, and has instead
provided separate guidelines for theft from a shop or stall, and



“general theft” (to include theft from the person, theft in breach
of trust, theft of and from a motor vehicle and theft of a
bicycle),521 on the basis that the harm and culpability factors in
relation to these offences were very similar and that to issue
separate guidelines in respect of each would make the overall
guideline very lengthy.522 In spite of the view expressed by the
Sentencing Council, theft offences inevitably vary enormously in
their seriousness, and it is suggested that a strong argument may
be made for reverting to the approach adopted in the previous
guidelines, on the basis that these different types of theft are not
generally regarded as having equivalent levels of culpability. In
particular, thefts from the person and in a dwelling are regarded
as being significantly more intrusive and serious than the theft of
a bicycle.

Guidelines have also been developed for different types of fraud:
fraud under the Fraud Act 2006; possessing, making or
supplying articles for use in fraud; benefit fraud; and revenue
fraud (against HM Revenue and Customs),523 and for domestic
and non-domestic burglary.524 However, while these
developments are to be welcomed, they do not foreclose further
consideration of the structure of property offences at the
substantive level—for example, whether there should be two
categories of robbery and handling stolen goods. But, of course,
this whole question of the structure of property offences raises
similar issues to those already canvassed with regard to the
structure of offences against the person. As suggested there,
answers to all such questions depend on the basic philosophy
underlying the construction of criminal liability and the criminal
justice system.
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necessary to employ criminal law, 1-035—1-045

permissible to criminalise, 1-046—1-052
wrongful conduct

generally, 1-005
harm and offence principle, 1-019—1-029

legal moralism, 1-006—1-018
legal paternalism, 1-030—1-034

Criminal law
function, 1-001

introduction, 1-001—1-002
operation, 1-001

rationale, 1-002
sanctions, 1-002

Criminal liability
actus reus

elements, 2-006—2-007
generally, 2-001—2-002

introduction, 2-003—2-002
omissions, 2-030—2-005

relationship with mens rea, 2-237—2-248
status offences, 2-015—2-028

voluntary act, 2-008—2-014
blame, 2-001—2-002

causation
approaches, 2-074—2-118

conclusion, 2-119
introduction, 2-071—2-073

conduct, 2-001—2-002
corporate liability

aggregation doctrine, 3-078
corporate culture doctrine, 3-082—3-086

current law, 3-062



death and injury at work, 3-089—3-136

direct liability, 3-070—3-076
function, 3-058—3-061

identification doctrine, 3-070—3-076
introduction, 3-054—3-057

manslaughter, 3-096—3-132
non-fatal injuries, 3-133—3-136

punishment, 3-137—3-149
reactive corporate fault, 3-079—3-081

restructuring, 3-077—3-086
vicarious liability, 3-063—3-069

harmful conduct, 2-001
introduction, 2-001—2-002

mens rea
blame, 2-120—2-136

capacity theory, 2-120—2-127
character theory, 2-128

cognitive, 2-137—2-140
culpability, 2-226—2-235

generally, 2-001—2-002
intention, 2-141—2-184

negligence, 2-216—2-224
recklessness, 2-185—2-215

relationship with actus reus, 2-237—2-248
responsibility, 2-120—2-128

mistake, 2-257—2-282
strict liability

civil sanctions, 3-050—3-051
conclusion, 3-052—3-053

current law, 3-002
defences, 3-021—3-024

enforcement, 3-046
human rights, and, 3-025—3-030

introduction, 3-001
justification, 3-031—3-045

mens rea, 3-003—3-020
sentencing, 3-047—3-049

transferred malice, 2-249—2-256



Culpability

See Mens rea
Cunningham recklessness

See Recklessness

Dangerous driving

causing death
current law, 8-184—8-186

‘dangerous driving’, 8-187
introduction, 8-174

rationale, 8-175—8-183
sentencing, 8-187

causing serious injury
generally, 7-075—7-077

punishment, 7-078
Date rape

See Rape
Defences

age
below the age of 10, 4-363

from the age of 10, 4-364
introduction, 4-361—4-362

overview, 4-033
automatism

generally, 4-292—4-293
overview, 4-032

psychiatry’s view, 4-294—4-295
public interest, 4-296—4-298

chastisement
generally, 4-128—4-130

overview, 4-012
consent

degree of harm, 4-051—4-069
introduction, 4-044

nature of harm, 4-051—4-069
overview, 4-013

rationale, 4-070—4-073
reality of, 4-045—4-050

reform proposals, 4-074—4-076



diminished responsibility

intoxication, and, 4-345—4-349
overview, 4-031

discipline
generally, 4-128—4-130

overview, 4-012
due diligence, 3-022—3-024

duress
circumstances, of, 4-200—4-204

introduction, 4-131—4-135
Modern Slavery Act 2015, and, 4-205—4-211

overview, 4-024
threats, by, 4-131—4-199

duress by threats
belief in threat, 4-171

deterrence, 4-141—4-143
generally, 4-136

imminence of threat, 4-177—4-182
indirectly relayed threat, 4-158—4-159

introduction, 4-131—4-135
length of time after threats, 4-189

moral blameworthiness, 4-144—4-150
multiple threats, 4-160

murder, and, 4-190—4-199
parameters of defence, 4-151—44-199

placing in position where might be open to threats, 4-183—4-188
rationale as defence, 4-137—4-140

relevant crimes, 4-190—4-199
steadfastness, 4-171—4-176

stipulated crime, 4-165
threat of death or serious harm, 4-154—4-157

threats to others, 4-161—4-170
treason, and, 4-190—4-199

duress of circumstances, 4-200—4-204
‘Dutch courage’ intoxication, 4-343—4-344

encouraging or assisting crime
acting reasonably, 5-145—5-146

introduction, 5-144



victim assister, for, 5-147—5-148

excusatory defences
duress, 4-024

generally, 4-014—4-022
intoxication, 4-026

loss of control, 4-025
mistake, 4-023

necessity, 4-027
provocation, 4-025

superior orders, 4-028
exemptions

automatism, 4-032
diminished responsibility, 4-031

insanity, 4-030
introduction, 4-029

lack of age, 4-033
insanity

defence, as, 4-260
denial of responsibility, 4-286—4-291

fitness to plead, 4-249—4-259
intoxication, and, 4-345—4-349

introduction, 4-245—4-248
mental health powers, 4-282—4-285

M’Naghten rules, 4-261—4-272
overview, 4-030

procedural criticisms, 4-280
reform proposals, 4-274—4-278

relevant issues, 4-247—4-248
retention of defence, 4-279—4-291

statutory provisions, 4-273
therapeutic criticisms, 4-281

intoxication
background, 4-299—4-302

defence, as, 4-304—4-306
diminished responsibility, and, 4-345—4-349

drunken intent, 4-303
‘Dutch courage’ intoxication, 4-343—4-344

insanity, and, 4-345—4-349



involuntary intoxication, 4-339—4-342

overview, 4-026
reform proposals, 4-350—4-360

voluntary intoxication, 4-307—4-338
introduction, 4-001—4-004

involuntary conduct
actus reus, and, 4-238

automatism, 4-292—4-295
cause of involuntariness, 4-244

insanity, 4-245—4-291
introduction, 4-238

involuntariness, 4-239—4-241
preceding fault, 4-242—4-243

involuntary intoxication, 4-339—4-342
justificatory defences

chastisement, 4-012
consent, 4-013

discipline, 4-012
generally, 4-005—4-008

necessity, 4-010
public authority, 4-011

self-defence, 4-009
lack of age

below the age of 10, 4-363
from the age of 10, 4-364

introduction, 4-361—4-362
overview, 4-033

lawful authority, 4-365
loss of control, 4-025

M’Naghten rules
defect of reason, 4-270

disease of the mind, 4-263—4-269
generally, 4-261—4-262

knowledge of wrong, 4-271
medical evidence, and, 4-272

nature and quality of act, 4-271
mistake, 4-023

necessity



conjoined twins, and, 4-224—4-230

distinction from duress of circumstances, 4-213
excusatory defences, 4-027

generally, 4-212
homicide, and, 4-218—4-223

introduction, 4-131—4-135
medical treatment, 4-216

overview, 4-010
statutory defences, and, 4-217

traditional approach, 4-214—4-223
parental discipline, 4-012

provocation, 4-027
public authority, 4-011

reasonable excuse, 4-365
reasonable force, 4-365

self-defence
defendant characteristics, 4-108—4-110

duty to retreat, 4-111—4-114
elements, 4-079—4-110

excessive self-defence, 4-120—4-127
human rights, 4-087—4-090

imminence of threatened attack, 4-115—4-119
innocent third parties, 4-083—4-085

introduction, 4-077—4-078
necessity for defensive action, 4-091—4-094

overview, 4-009
perception of danger, 4-108—4-110

permitted response, 4-087—4-090
protected interest, 4-086

responsive force to be used, 4-095—4-110
threat of unjustified harm, 4-080—4-085

significance of distinctions, 4-034—4-043
strict liability

due diligence, 3-022—3-024
general, 3-021

sundry, 4-365
superior orders

generally, 4-231—4-237



overview, 4-028

voluntary intoxication
basic intent, 4-311—4-333

drunken mistake, 4-335—4-338
effect on punishment, 4-334

meaning, 4-307—4-310
specific intent, 4-311—4-333

Deferred prosecution agreements
corporate liability, and, 3-148—3-149

Denunciation
See Sentencing

Derivative liability
See Secondary parties

Deterrence
See also Sentencing

corporate liability, and, 3-058
educative deterrence, 1-083—1-087

general deterrence, 1-076—1-082
individual deterrence, 1-075

introduction, 1-074
Diminished responsibility

current law, 8-137—8-150
generally, 8-134

intoxication, and, 4-345—4-349
introduction, 8-135—8-136

overview, 4-031
Direct liability

See Corporate liability
Discipline

See Reasonable chastisement
Dishonesty

See also Theft
belief in consent, 9-089

belief in legal right, 9-088
belief that property is lost, 9-090

fraud by false representation, 9-157—9-159
generally, 9-084—9-086

not for thief’s benefit, 9-092



question of fact, 9-093—9-107

question of law, 9-087—9-092
willingness to pay, 9-091

Double liability
inchoate offences, 5-153

Driving offences inchoate offences, 5-155—5-156
Drunkenness

See Intoxication
Duress

belief in threat, 4-166—4-170
circumstances, of,

distinction from necessity, 4-213
generally, 4-200—4-204

deterrence, 4-141—4-143
generally, 4-136

imminence of threat, 4-177—4-182
indirectly relayed threat, 4-158—4-159

introduction, 4-131—4-135
length of time after threats, 4-189

Modern Slavery Act 2015, and,
adults, for, 4-208

exempt offences, 4-207
generally, 4-205—4-206

level of fortitude required, 4-210
retrospective effect, and; 4-211

under 18s, for, 4-209
moral blameworthiness, 4-144—4-150

multiple threats, 4-160
murder, and, 4-190—4-199

overview, 4-024
parameters of defence, 4-151—44-199

placing in position where might be open to threats, 4-183—4-188
rationale as defence, 4-137—4-140

relevant crimes, 4-190—4-199
steadfastness, 4-171—4-176

stipulated crime, 4-165
threat indirectly relayed, 4-158—4-159

threat of death or serious harm, 4-154—4-157



threat to others, 4-161—4-170

treason, and, 4-190—4-199
Duress of circumstances

distinction from necessity, 4-213
generally, 4-200—4-204

Dutch courage
See Intoxication

Duty of care
corporate manslaughter, 3-102—3-104

Duty to act
general duty, 2-054—2-068

introduction, 2-029
legal duty to act

assumption of responsibility, 2-033—2-039
contractual duty, 2-040

dangerous situations, 2-042—2-045
duty assumed by contract, 2-040

duty imposed by statute, 2-041
introduction, 2-030—2-031

special relationships, 2-032
statutory duty, 2-041

performance, 2-046—2-049

Electricity

theft, 9-049
Employment

consent to injury, and, 4-066
Encouraging or assisting crime

common elements, 5-128
conclusion, 5-152

defences
acting reasonably, 5-145—5-146

introduction, 5-144
victim assister, for, 5-147—5-148

encouraging or assisting an offence believing it will be committed
actus reus, 5-135

generally, 5-134
mens rea, 5-136

encouraging or assisting offences believing one or more will be committed



actus reus, 5-139

generally, 5-137—5-138
mens rea, 5-140—5-143

impossibility, 5-149
incitement, and, 5-127

intentionally encouraging or assisting
actus reus, 5-130

generally, 5-129
mens rea, 5-131—5-133

introduction, 5-121
jurisdiction, 5-150

offences, 5-127
punishment, 5-151

rationale of liability, 5-122—5-126
terminology, 5-128

Encouraging or assisting suicide
See Assisted suicide

“Endangerment offences”
generally, 5-154—5-157

meaning, 5-155—5-156
Enforcement

strict liability, 3-046
“Equity fines”

corporate liability, 3-145
Equivocality test

See Attempts
Expiation

See Sentencing
Factual causation

See Causation

Felony-murder rule

See Murder
Fines

corporate liability, 3-138—3-141
Fitness to plead

insanity, 4-249—4-259
Force

See Use of force



Fraud

abuse of position, by, 9-170—9-179
ancillary offences, 9-180

background, 9-127—9-130
caveat emptor,9-131

conspiracy to defraud, 9-197
failing to disclose information, by, 9-165—9-169

false representation, by, 9-140—9-164
general offence, 9-137—9-139

Fraud Act 2006
abuse of position, by, 9-170—9-179

ancillary offences, 9-180
conspiracy to defraud, 9-197

failing to disclose information, by, 9-165—9-169
mens rea, 9-169

false representation, by, 9-140—9-164
general offence, 9-137—9-139

introduction, 9-136
obtaining services dishonestly, 9-181—9-196

obtaining services dishonestly, 9-181—9-196
pre-Fraud Act 2006, 9-131—9-135

Fraud by abuse of position
‘abuse’, 9-173

actus reus, 9-172—9-178
generally, 9-170—9-171

mens rea, 9-179
‘position of trust’, 9-174—9-178

Fraud by failing to disclose information
actus reus, 9-168

generally, 9-165—9-167
mens rea, 9-169

Fraud by false representation
actus reus, 9-143—9-151

change of circumstances, 9-147—9-148
cheque cards, 9-146

cheques, 9-146
credit cards, 9-146

debit cards, 9-146



dishonesty, 9-157—9-159

express representation, 9-144—9-148
‘false’, 9-151—9-153

generally, 9-140—9-142
hotels, 9-144

implied representation, 9-144—9-148
insurance, 9-147

intention to make gain or cause loss, 9-160—9-164
knowledge that representation is untrue, 9-155—9-156

machines, to, 9-150
mens rea, 9-154—9-164

quotations, 9-145—9-146
restaurants, 9-144

state of mind, 9-149

Grievous bodily harm

actus reus, 7-045—7-052
generally, 7-044

intent, with
actus reus, 7-058

generally, 7-057
intent, 7-061

maliciously, 7-060
mens rea, 7-059—7-061

punishment, 7-062
intoxication, and, 4-320

mens rea, 7-053—7-055
punishment, 7-056

Gross negligence manslaughter
See Manslaughter

Handling stolen goods
actus reus, 9-232—9-233

elements, 9-230—9-235
goods stolen at time of handling, 9-232

handling, 9-233
intoxication, and, 4-324

introduction, 9-229
law, 9-230—9-235

mens rea, 9-234



punishment, 9-235

“Harm”
criminal conduct, and, 1-019—1-029

criminal liability, and, 2-001
secondary parties, 6-079—6-085

Health and safety offences
aggregation doctrine, 3-078

corporate culture doctrine, 3-082—3-086
current law, 3-062

death and injury at work, 3-089—3-136
direct liability, 3-070—3-076

function, 3-058—3-061
identification doctrine, 3-070—3-076

introduction, 3-054—3-057
manslaughter, 3-096—3-132

punishment, 3-138—3-141
reactive corporate fault, 3-079—3-081

restructuring, 3-077—3-086
sentencing, 3-138—3-141

vicarious liability, 3-063—3-069
Homicide

causing death by aggravated vehicle-taking, 8-202
causing death by careless driving

careless driving, 8-188—8-193
generally, 8-188—8-193

when under the influence, 8-194—8-196
causing death by dangerous driving

current law, 8-184—8-186
‘dangerous driving’, 8-187

introduction, 8-174
rationale, 8-175—8-183

sentencing, 8-187
causing death by unlicensed, disqualified or uninsured driving, 8-197—8-202

causing death of children or vulnerable adults, 8-164—8-171
causing death when under the influence, 8-194—8-196

constructive manslaughter
dangerous unlawful act, 8-058—8-062

directing unlawful act as victim, 8-064—8-066



introduction, 8-048

unlawful act, 8-049—8-057
unlawful act must cause death of victim, 8-063

context, 8-002—8-005
diminished responsibility

current law, 8-137—8-150
generally, 8-134

intoxication, and, 4-345—4-349
introduction, 8-135—8-136

overview, 4-031
encouraging or assisting suicide, 8-153—8-155

gross negligence manslaughter
breach must amount to gross negligence, 8-077—8-080

breach of duty, 8-076
duty of care, 8-072—8-075

introduction, 8-067—8-071
infanticide, 8-156—8-163

involuntary manslaughter
constructive manslaughter, 8-048—8-066

generally, 8-045—8-046
gross negligence manslaughter, 8-067—8-080

introduction, 8-044
rationale, 8-083—8-094

reckless manslaughter, 8-047
sentencing, 8-081—8-082

unlawful act manslaughter, 8-048—8-066
‘killing’, 8-007

level of offending, 8-001
loss of control

circumstances of extremely grave character, etc, 8-111—8-112
current law, 8-102—8-121

fear of serious violence, 8-109—8-110
generally, 8-104—8-106

introduction, 8-096—8-098
justifiable sense of being seriously wronged, 8-113—8-115

meaning, 8-104—8-106
objective test, 8-122—8-133

overview, 4-025



qualifying trigger, 8-107—8-121

rationale, 8-099—8-101
manslaughter

actus reus, 8-006—8-007
generally, 8-044

involuntary manslaughter, 8-045—8-094
voluntary manslaughter, 8-095—8-152

murder
actus reus, 8-006—8-007

background, 8-009
conclusion, 8-043

constructive malice, 8-012
evaluation, 8-022—8-042

‘felony-murder rule’, 8-012
generally, 8-008

‘grievous bodily harm rule’, 8-023—8-030
intent to cause grievous bodily harm, 8-011

intent to kill, 8-010
mens rea, 8-013—8-015

present law, 8-013—8-015
punishment, 8-016—8-021

Woollin test of intention, 8-031—8-042
provocation, 8-095

‘reasonable person who is in being’, 8-007
reckless manslaughter, 8-047

road traffic offences
causing death by aggravated vehicle-taking, 8-202

causing death by careless driving, 8-188—8-196
causing death by dangerous driving, 8-174—8-187

causing death by unlicensed, etc, driving, 8-197—8-202
introduction, 8-172—8-173

structure of offences
basis of distinctions, 8-216—8-223

greater specificity, 8-209—8-215
introduction, 8-204

rationale of distinction between categories, 8-205—8-208
reform proposals, 8-224—8-228

suicide pacts, 8-151—8-152



‘under the King’s Peace’, 8-007

unlawful act manslaughter
dangerous unlawful act, 8-058—8-062

directing unlawful act as victim, 8-064—8-066
introduction, 8-048

unlawful act, 8-049—8-057
unlawful act must cause death of victim, 8-063

‘unlawfully’, 8-007
voluntary manslaughter

diminished responsibility, 8-134—8-150
generally, 8-095

loss of control, 8-096—8-133
introduction, 8-044

provocation, 8-095
suicide pacts, 8-151—8-152

Horseplay
See Consent

Hotels
fraud by false representation, 9-144

Human body
See Body parts

Human rights
criminal conduct, 1-046—1-052

strict liability, 3-025—3-030
Human trafficking

duress
adults, for, 4-208

exempt offences, 4-207
generally, 4-205—4-206

level of fortitude required, 4-210
retrospective effect, and; 4-211

under 18s, for, 4-209

“Identification doctrine”

failings of, 3-092—3-095
generally, 3-070—3-076

Impossibility
attempts

common law, at, 5-068—5-071



ineptitude, 5-071

introduction, 5-067
legal impossibility, 5-069

physical impossibility, 5-070
statute, under, 5-072—5-083

encouraging or assisting crime, 5-149
statutory conspiracy, 5-118

Incapacitation
See Punishment

Inchoate offences
attempts

abandonment, 5-042—5-048
act more than merely preparatory, 5-024—5-040

actus reus, 5-024—5-048
criminology, 5-002

impossibility, 5-068—5-083
mens rea, 5-049—5-066

punishment, 5-006—5-023
purpose, 5-002—5-005

conspiracy
common law, at, 5-096—5-099

corrupt public morals, to, 5-099
defraud, to, 5-096—5-099

introduction, 5-084
outrage public decency, to, 5-099

punishment, 5-090—5-092
purpose, 5-085—5-089

statutory, 5-100—5-120
types, 5-093

double liability, 5-153
driving offences, 5-155—5-156

encouraging or assisting crime
common elements, 5-128

conclusion, 5-152
defences, 5-144—5-146

encouraging or assisting an offence believing it will be committed, 5-134—5-136
encouraging or assisting offences believing one or more will be committed, 5-137—5-143

impossibility, 5-149



incitement, and, 5-127

intentionally encouraging or assisting, 5-129—5-133
introduction, 5-121

jurisdiction, 5-150
offences, 5-127

punishment, 5-151
rationale of liability, 5-122—5-126

terminology, 5-128
endangerment

generally, 5-154—5-157
meaning, 5-155—5-156

incitement, 5-121
introduction, 5-001

meaning, 5-001
possessing prohibited articles, 5-155—5-156

sexual offences, 5-155—5-156
terrorism, 5-155—5-156

Incitement
See also Encouraging or assisting crime

generally, 5-121
Infanticide

generally, 8-156—8-163
Insanity

defence, as,
denial of responsibility, 4-286—4-291

introduction, 4-260
M’Naghten rules, 4-261—4-272

reform proposals, 4-274—4-278
retention, 4-279—4-291

statutory provisions, 4-273
denial of responsibility, 4-286—4-291

fitness to plead, 4-249—4-259
intoxication, and, 4-345—4-349

introduction, 4-245—4-248
mental health powers, 4-282—4-285

M’Naghten rules
defect of reason, 4-270

disease of the mind, 4-263—4-269



generally, 4-261—4-262

knowledge of wrong, 4-271
medical evidence, and, 4-272

nature and quality of act, 4-271
overview, 4-030

procedural criticisms, 4-280
reform proposals, 4-274—4-278

relevant issues, 4-247—4-248
retention of defence

denial of responsibility, 4-286—4-291
introduction, 4-279

mental health powers, 4-282—4-285
procedural criticisms, 4-280

therapeutic criticisms, 4-281
statutory provisions, 4-273

therapeutic criticisms, 4-281
Intangible property

theft, 9-048
Intention

See also Mens rea
capable of proof, 2-170—2-171

conditional, 9-125—9-126
current law

‘exceptional’ cases, 2-151—2-165
introduction, 2-142—2-146

question of fact for jury, 2-150
variability of meaning, 2-166

‘wanting result’, 2-147—2-149
‘direct’ intention, 2-142

evaluation
capable of proof, 2-170—2-171

introduction, 2-167
moral content, 2-173—2-184

recklessness, and, 2-172
semantic precision, 2-168—2-169

‘exceptional’ cases, 2-151—2-165
fraud by false representation, 9-160—9-164

grievous bodily harm with intent, 7-061



introduction, 2-141

moral content, 2-173—2-184
‘oblique’ intention

generally, 2-151—2-165
introduction, 2-142

obtaining services dishonestly, 9-196
permanently deprive, to

borrowing for a period, 9-114—9-115
cheques, 9-124

dishonest borrowings, 9-117—9-122
generally, 9-108—9-110

lending for a period, 9-114—9-115
particular property, 9-123

treating the thing as his own to dispose of, 9-111—9-113
question of fact for jury, 2-150

recklessness, and, 2-172
semantic precision, 2-168—2-169

variability of meaning, 2-166
‘wanting result’, 2-147—2-149

wounding with intent, 7-061
Intervening events

act of victim
drugs supplied, 2-107—2-111

escape, 2-103—2-106
other action/inaction/condition, 2-112—2-118

‘but for’ test, 2-085—2-086
drugs supplied to victim, 2-107—2-111

escape of victim, 2-103—2-106
human intervention

introduction, 2-090
third party acts, 2-091—2-102

victims’ acts, 2-103—2-118
introduction, 2-088

natural events, 2-089
third party acts, 2-091—2-102

Intoxication
background, 4-299—4-302

defence, as, 4-304—4-306



diminished responsibility, and, 4-345—4-349

drunken intent, 4-303
‘Dutch courage’, 4-343—4-344

insanity, and, 4-345—4-349
involuntary intoxication, 4-339—4-342

overview, 4-026
reform proposals, 4-350—4-360

voluntary intoxication
basic intent, 4-311—4-333

drunken mistake, 4-335—4-338
effect on punishment, 4-334

meaning, 4-307—4-310
specific intent, 4-311—4-333

Involuntary conduct
actus reus, and, 4-238

automatism, 4-292—4-295
cause of involuntariness, 4-244

insanity
defence, as, 4-260

denial of responsibility, 4-286—4-291
fitness to plead, 4-249—4-259

intoxication, and, 4-345—4-349
introduction, 4-245—4-248

mental health powers, 4-282—4-285
M’Naghten rules, 4-261—4-272

overview, 4-030
procedural criticisms, 4-280

reform proposals, 4-274—4-278
relevant issues, 4-247—4-248

retention of defence, 4-279—4-291
statutory provisions, 4-273

therapeutic criticisms, 4-281
introduction, 4-238

involuntariness, 4-239—4-241
preceding fault, 4-242—4-243

Involuntary intoxication
See also Intoxication

generally, 4-339—4-342



Joint enterprise

See also Secondary parties
generally, 6-018—6-021

reforms, 6-046—6-047
Jurisdiction

encouraging or assisting crime, 5-150
statutory conspiracy, 5-120

Just deserts
See Sentencing

Justification (defences)
consent

degree of harm, 4-051—4-069
introduction, 4-044

nature of harm, 4-051—4-069
overview, 4-013

rationale, 4-070—4-073
reality of, 4-045—4-050

reform proposals, 4-074—4-076
discipline

generally, 4-128—4-130
overview, 4-012

generally, 4-005—4-008
necessity

conjoined twins, and, 4-224—4-230
distinction from duress of circumstances, 4-213

excusatory defences, 4-027
generally, 4-212

homicide, and, 4-218—4-223
introduction, 4-131—4-135

medical treatment, 4-216
overview, 4-010

statutory defences, and, 4-217
traditional approach, 4-214—4-223

public authority, 4-011
self-defence

defendant characteristics, 4-108—4-110
duty to retreat, 4-111—4-114

elements, 4-079—4-110



excessive self-defence, 4-120—4-127

human rights, 4-087—4-090
imminence of threatened attack, 4-115—4-119

innocent third parties, 4-083—4-085
introduction, 4-077—4-078

necessity for defensive action, 4-091—4-094
overview, 4-009

perception of danger, 4-108—4-110
permitted response, 4-087—4-090

protected interest, 4-086
responsive force to be used, 4-095—4-110

threat of unjustified harm, 4-080—4-085

Knowledge

fraud by false representation, 9-155—9-156

Lack of age

See Defences
Lawful authority

defences, and, 4-365
Lawrence recklessness

See Recklessness
Legal causation

See Causation
Legal duty to act

See Duty to act
Limit of liability

secondary parties
graver offence than one committed, 6-058—6-060

no principal offender, 6-050—6-057
victims, 6-067

withdrawal from criminal enterprise, 6-061—6-066
Loss of control

circumstances of extremely grave character, etc, 8-111—8-112
current law, 8-102—8-121

fear of serious violence, 8-109—8-110
generally, 8-104—8-106

introduction, 8-096—8-098
justifiable sense of being seriously wronged, 8-113—8-115

meaning, 8-104—8-106



objective test, 8-122—8-133

overview, 4-025
qualifying trigger

circumstances of extremely grave character, 8-111—8-112
exclusions, 8-116—8-121

fear of serious violence, 8-109—8-110
generally, 8-107—8-121

justifiable sense of being seriously wronged, 8-113—8-115
rationale, 8-099—8-101

Making off without payment
actus reus, 9-201—9-206

‘as required or expected’, 9-205
generally, 9-199—9-200

goods supplied or service done, 9-203
introduction, 9-198

‘makes off’, 9-201
mens rea, 9-207

punishment, 9-208
‘spot’, 9-202

unenforceable debts, 9-206
‘without having paid’, 9-204

Male rape
See Rape

Malice
generally, 2-249—2-256

Manslaughter
actus reus, 8-006—8-007

constructive manslaughter
dangerous unlawful act, 8-058—8-062

directing unlawful act as victim, 8-064—8-066
introduction, 8-048

unlawful act, 8-049—8-057
unlawful act must cause death of victim, 8-063

diminished responsibility
current law, 8-137—8-150

generally, 8-134
intoxication, and, 4-345—4-349

introduction, 8-135—8-136



overview, 4-031

generally, 8-044
gross negligence manslaughter

breach must amount to gross negligence, 8-077—8-080
breach of duty, 8-076

duty of care, 8-072—8-075
introduction, 8-067—8-071

involuntary manslaughter
constructive manslaughter, 8-048—8-066

generally, 8-045—8-046
gross negligence manslaughter, 8-067—8-080

introduction, 8-044
rationale, 8-083—8-094

reckless manslaughter, 8-047
sentencing, 8-081—8-082

unlawful act manslaughter, 8-048—8-066
loss of control

circumstances of extremely grave character, etc, 8-111—8-112
current law, 8-102—8-121

fear of serious violence, 8-109—8-110
generally, 8-104—8-106

introduction, 8-096—8-098
justifiable sense of being seriously wronged, 8-113—8-115

meaning, 8-104—8-106
objective test, 8-122—8-133

overview, 4-025
qualifying trigger, 8-107—8-121

rationale, 8-099—8-101
provocation, 8-095

sentencing, 8-081—8-082
suicide pacts, 8-151—8-152

voluntary manslaughter
diminished responsibility, 8-134—8-150

generally, 8-095
loss of control, 8-096—8-133

introduction, 8-044
provocation, 8-095

suicide pacts, 8-151—8-152



Manslaughter by gross negligence

breach must amount to gross negligence, 8-077—8-080
breach of duty, 8-076

duty of care, 8-072—8-075
introduction, 8-067—8-071

Medical treatment
consent to injury, and, 4-067

Mens rea
actual bodily harm, 7-040—7-042

assault, 7-019
assault by penetration, 7-149

attempts, 5-049—5-066
battery, 7-027—7-029

blame
generally, 2-129—2-136

responsibility, and, 2-120—2-128
secondary parties, 6-078

burglary, 9-226
Caldwell recklessness

creating obvious risk, 2-197—2-199
distinction from negligence, 2-200

generally, 2-190—2-194
implications, 2-195—2-201

ruling out risk, 2-196
variability of meaning, 2-201

capacity theory, 2-120—2-127
causation, and, 2-078—2-079

character theory, 2-128
cognitive mens rea, 2-137—2-140

counselling, 6-022—6-037
culpability, 2-226—2-235

Cunningham recklessness, 2-187—2-189
encouraging or assisting crime

encouraging or assisting an offence believing it will be committed, 5-136
encouraging or assisting offences believing one or more will be committed, 5-140—5-143

intentionally encouraging or assisting, 5-131—5-133
punishment, 5-151

fraud



abuse of position, 9-179

failing to disclose information, 9-169
false representation, 9-154—9-164

fraud by false representation, 9-154—9-164
generally, 2-001—2-002

grievous bodily harm, 7-053—7-055
grievous bodily harm with intent, 7-062

handling stolen goods, 9-234
intention

capable of proof, 2-170—2-171
current law, 2-142—163

‘direct’ intention, 2-142
evaluation, 2-167—2-184

‘exceptional’ cases, 2-151—2-165
introduction, 2-141

moral content, 2-173—2-184
‘oblique’ intention, 2-151—2-165

question of fact for jury, 2-150
recklessness, and, 2-170—2-171

semantic precision, 2-168—2-169
variability of meaning, 2-166

‘wanting result’, 2-147—2-149
joint enterprise, 6-018—6-021

Lawrence recklessness
creating obvious risk, 2-197—2-199

distinction from negligence, 2-200
generally, 2-190—2-194

implications, 2-195—2-201
ruling out risk, 2-196

variability of meaning, 2-201
making off without payment, 9-207

murder, 8-013—8-015
negligence

attribution of criminal responsibility, 2-222—2-224
basis of liability, as, 2-217—2-218

capacity, and, 2-219—2-221
conclusion, 2-225

introduction, 2-216



Lawrence recklessness, and, 2-200

‘oblique’ intention
generally, 2-151—2-165

introduction, 2-142
obtaining services dishonestly, 9-193—9-196

offences against the person
actual bodily harm, 7-040—7-042

assault, 7-019
battery, 7-027—7-029

grievous bodily harm, 7-053—7-055
grievous bodily harm with intent, 7-062

unlawful wounding, 7-053—7-055
wounding with intent, 7-062

rape, 7-140—7-148
recklessness

background, 2-185
Caldwell recklessness, 2-190—2-201

Cunningham recklessness, 2-187—2-189
current law, 2-202—2-206

evaluation, 2-207—2-215
G and Another decision, 2-202—2-206

intention, 2-172
Lawrence recklessness, 2-190—2-201

old law, 2-186—2-201
relationship with actus reus

generally, 2-237—2-248
introduction, 2-236

mistake, 2-257—2-282
transferred malice, 2-249—2-256

responsibility, 2-120—2-128
secondary parties

assistance and encouragement, 6-013—6-017
causation, 6-010—6-012

counselling, 6-022—6-037
introduction, 6-001—6-005

joint enterprise, 6-018—6-021
liability, 6-008—6-009

sexual assault, , 7-154



sexual offences

assault by penetration, 7-149
rape, 7-140—7-148

sexual assault, , 7-154
strict liability, and

displacing, 3-006—3-020
generally, 3-004—3-005

introduction, 3-001
promotion of statute, 3-019—3-020

statutory context, 3-016—3-018
types of offence, 3-008—3-015

unlawful wounding, 7-053—7-055
wounding with intent, 7-062

Mental health
insanity, 4-282—4-285

Mercy-killing
See Assisted suicide

Mistake
actus reus, as to, 2-258—2-262

civil law, as to, 2-275
criminal law, as to, 2-276—2-282

defence element, as to
evaluation of law, 2-269—2-273

generally, 2-263—2-268
defences, and, 4-023

generally, 2-257
law, as to, 2-274—2-282

Mitigating factors
See Sentencing

M’Naghten rules
See also Insanity

defect of reason, 4-270
disease of the mind, 4-263—4-269

generally, 4-261—4-262
knowledge of wrong, 4-271

medical evidence, and, 4-272
nature and quality of act, 4-271

Modern Slavery Act 2015



duress

adults, for, 4-208
exempt offences, 4-207

generally, 4-205—4-206
level of fortitude required, 4-210

retrospective effect, and; 4-211
under 18s, for, 4-209

Money
theft, 9-048

Morals and law
wrongful conduct, 1-006—1-018

Murder
actus reus, 8-006—8-007

background, 8-009
conclusion, 8-043

constructive malice, 8-012
evaluation,

‘grievous bodily harm rule’, 8-023—8-030
introduction, 8-022

Woollin test of intention, 8-031—8-042
‘felony-murder rule’, 8-012

generally, 8-008
‘grievous bodily harm rule’, 8-023—8-030

intent to cause grievous bodily harm, 8-011
intent to kill, 8-010

intoxication, and, 4-319
mens rea, 8-013—8-015

present law, 8-013—8-015
sentencing, 8-016—8-021

Woollin test of intention, 8-031—8-042

Necessity

conjoined twins, and, 4-224—4-230
distinction from duress of circumstances, 4-213

generally, 4-212
homicide, and, 4-218—4-223

introduction, 4-131—4-135
medical treatment, 4-216

overview



excusatory defences, 4-027

justificatory defences, 4-010
statutory defences, and, 4-217

traditional approach, 4-214—4-223
Negligence

mens rea
attribution of criminal responsibility, 2-222—2-224

basis of liability, as, 2-217—2-218
capacity, and, 2-219—2-221

conclusion, 2-225
introduction, 2-216

Lawrence recklessness, and, 2-200
Non-fatal offences

offences against the person
aggravated assaults, 7-031—7-062

assault, 7-004—7-019
battery, 7-020—7-030

causing serious injury by dangerous driving, 7-075—7-077
context of violence, 7-001—7-002

evaluation, 7-079—7-087
extent of violence, 7-001—7-002

introduction, 7-003
racially aggravated offences, 7-063—7-074

religiously aggravated offences, 7-063—7-074
sexual offences

child sexual offences, 7-157—7-164
consent, 7-105—7-131

current law, 7-105—7-164
evaluation, 7-167—7-169

introduction, 7-088—7-104
other non-consensual offences, 7-150—7-154

rape, 7-132—7-148
sentencing, 7-165

Novus actus interveniens
See Intervening events

Oblique intention
See Intention

Obtaining services dishonestly



‘act’, 9-187

actus reus, 9-187—9-192
dishonesty, 9-194

generally, 9-181—9-186
intention not to pay, 9-196

knowing no payment, 9-195
mens rea, 9-193—9-196

‘obtains’, 9-188
punishment, 9-181

‘services’, 9-189—9-191
‘without payment’, 9-192

Offences against property
burglary

actus reus, 9-221—9-224
aggravated offence, 9-227

‘building or part of a building’, 9-224
dwelling, 9-225

‘enters’, 9-222
generally, 9-217—9-220

legal background, 9-211
mens rea, 9-226

punishment, 9-228
sociological background, 9-210

‘trespasser’, 9-223
conclusion, 9-236—9-250

conspiracy to defraud, 9-197
fraud

abuse of position, by, 9-170—9-179
ancillary offences, 9-180

background, 9-127—9-130
caveat emptor, 9-131

conspiracy to defraud, 9-197
failing to disclose information, by, 9-165—9-169

false representation, by, 9-140—9-164
general offence, 9-137—9-139

Fraud Act 2006, 9-136—9-196
obtaining services dishonestly, 9-181—9-196

pre-Fraud Act 2006, 9-131—9-135



handling stolen goods

actus reus, 9-232—9-233
elements, 9-230—9-235

goods stolen at time of handling, 9-232
handling, 9-233

introduction, 9-229
law, 9-230—9-235

mens rea, 9-234
punishment, 9-235

introduction, 9-001
legal background, 9-007—9-008

level of offending, 9-002—9-003
making off without payment

actus reus, 9-201—9-206
‘as required or expected’, 9-205

generally, 9-199—9-200
goods supplied or service done, 9-203

introduction, 9-198
‘makes off’, 9-201

mens rea, 9-207
punishment, 9-208

‘spot’, 9-202
unenforceable debts, 9-206

‘without having paid’, 9-204
obtaining services dishonestly

‘act’, 9-187
actus reus, 9-187—9-192

dishonesty, 9-194
generally, 9-181—9-186

intention not to pay, 9-196
knowing no payment, 9-195

mens rea, 9-193—9-196
‘obtains’, 9-188

punishment, 9-181
‘services’, 9-189—9-191

‘without payment’, 9-192
rationale, 9-237

robbery



generally, 9-213—9-226

legal background, 9-211
sociological background, 9-210

sociological background
burglary, 9-210

generally, 9-004—9-006
robbery, 9-210

structure, 9-238—9-250
theft

appropriation, 9-011—9-046
belonging to another, 9-052—9-083

context, 9-009—9-010
definition, 9-012—9-013

dishonesty, 9-084—9-107
generally, 9-009—9-010

intention of permanently deprivation, 9-108—9-123
legal background, 9-011

property, 9-047—9-051
punishment, 9-011

Offences against the person
actual bodily harm

actus reus, 7-033—7-039
introduction, 7-032

meaning, 7-034—7-036
mens rea, 7-040—7-042

psychiatric harm, 7-037—7-039
punishment, 7-043

aggravated assaults
actual bodily harm, 7-032—7-043

grievous bodily harm, 7-057—7-062
grievous bodily harm with intent, 7-062

introduction, 7-031
unlawful wounding, 7-044—7-056

wounding with intent, 7-057—7-062
assault

actus reus, 7-006—7-018
generally, 7-005

introduction, 7-004



mens rea, 7-019

punishment, 7-030
battery

actus reus, 7-021—7-026
force, 7-021

generally, 7-020
introduction, 7-004

mens rea, 7-027—7-029
punishment, 7-030

causing serious injury by dangerous driving
generally, 7-075—7-077

punishment, 7-078
context of violence, 7-001—7-002

evaluation, 7-079—7-087
extent of violence, 7-001—7-002

grievous bodily harm
actus reus, 7-045—7-052

generally, 7-044
mens rea, 7-053—7-055

punishment, 7-056
grievous bodily harm with intent

actus reus, 7-058
generally, 7-057

intent, 7-061
maliciously, 7-060

mens rea, 7-059—7-061
punishment, 7-062

introduction, 7-003
racially aggravated offences

generally, 7-063—7-065
immediately before or after the commission of the offence, 7-072—7-073

meaning, 7-066—7-071
punishment, 7-074

racial group, 7-071
religiously aggravated offences

generally, 7-063—7-065
immediately before or after the commission of the offence, 7-072—7-073

meaning, 7-066—7-071



punishment, 7-074

religious group, 7-071
statistics, 7-001—7-002

unlawful wounding
actus reus, 7-045—7-052

generally, 7-044
mens rea, 7-053—7-055

punishment, 7-056
wounding with intent

actus reus, 7-058
generally, 7-057

intent, 7-061
maliciously, 7-060

mens rea, 7-059—7-061
punishment, 7-062

Omissions
causation, and, 2-051—2-053

conduct crimes, 2-029
distinguishing positive acts, 2-050

duty to act
general duty, 2-054—2-068

introduction, 2-029
legal duty to act, 2-030—2-045

performance, 2-046—2-049
general duty to act, 2-054—2-068

introduction, 2-029
legal duty to act

assumption of responsibility, 2-033—2-039
contractual duty, 2-040

dangerous situations, 2-042—2-045
duty assumed by contract, 2-040

duty imposed by statute, 2-041
introduction, 2-030—2-031

special relationships, 2-032
statutory duty, 2-041

performance of duty, 2-046—2-049
positive acts, 2-050

punishment, 2-069



result crimes, 2-029

Outraging public decency
conspiracy, 5-099

Parental discipline
See Reasonable chastisement

Participation in crime
See Secondary parties

Paternalism
wrongful conduct, 1-030—1-034

Performance
duty to act, 2-045—2-049

Personal property
theft, 9-048

Possession of offensive weapons
inchoate offences, 5-155—5-156

Preparatory acts
See also Attempts

Procuring
See also Secondary parties

generally, 6-008
meaning, 6-009

mens rea of accessories, 6-038—6-040
Profits

corporate liability, and, 3-147
Property

See also Theft
body parts, 9-051

confidential information, 9-050
electricity, 9-049

generally, 9-047—9-048
human body, 9-051

intangible property, 9-048
money, 9-048

personal property, 9-048
real property, 9-048

things in action, 9-048
Proprietary rights

theft, 9-058—9-062



Provocation

See also Loss of control
generally, 8-095

Proximity
attempts, 5-028

Psychiatric harm
actual bodily harm, 7-037—7-039

Publicity orders
corporate liability, 3-142—3-144

Punishment
actual bodily harm, 7-043

assault, 7-030
assault by penetration, 7-165

attempts, 5-006—5-023
battery, 7-030

burglary, 9-228
causing death by dangerous driving, 8-187

causing serious injury by dangerous driving, 7-078
censure, 1-068—1-073

consequentialist theories, and, 1-053
conspiracy, 5-090—5-092

corporate liability
adverse publicity advertisements, 3-146

community service orders, 3-145
corporate probation, 3-146

corporate rehabilitation orders, 3-147
deferred prosecution agreements, 3-148—3-149

‘equity fines’, 3-145
fines, 3-138—3-141

internal restructuring orders, 3-146
introduction, 3-137

profit orders, 3-147
publicity orders, 3-142—3-144

remedial orders, 3-142—3-144
crime reduction, and, 1-053

denunciation, 1-068—1-073
deterrence

educative deterrence, 1-083—1-087



general deterrence, 1-076—1-082

individual deterrence, 1-075
introduction, 1-074

eliminating unfair advantage, 1-063—1-067
encouraging or assisting crime, 5-151

expiation, 1-057—1-059
grievous bodily harm, 7-056

grievous bodily harm with intent, 7-062
handling stolen goods, 9-235

incapacitation, 1-088—1-100
introduction, 1-053

just deserts
censure, 1-068—1-073

denunciation, 1-068—1-073
eliminating unfair advantage, 1-063—1-067

generally, 1-060—1-062
murder, 8-016—8-021

obtaining services dishonestly, 9-181
offences against the person

actual bodily harm, 7-043
assault, 7-030

battery, 7-030
grievous bodily harm, 7-056

grievous bodily harm with intent, 7-062
unlawful wounding, 7-056

wounding with intent, 7-062
omissions, 2-069

person subject to punishment, 1-119—1-121
purpose, 1-116—1-118

racially aggravated offences, 7-074
rape, 7-165

rehabilitation, 1-101—1-110
religiously aggravated offences, 7-074

reparation, 1-111—1-115
retribution

expiation, 1-057—1-059
introduction, 1-054

just deserts, 1-060—1-073



vengeance, 1-055—1-056

secondary parties, 6-086—6-088
Sentencing Advisory Panel, 1-147

sentencing guidelines
England & Wales, 1-147—1-153

introduction, 1-139—1-141
United States, 1-142—1-146

Sentencing Guidelines Council, 1-147—1-153
severity, 1-122—1-135

sexual assault, 7-166
sexual offences

assault by penetration, 7-166
rape, 7-165

sexual assault, 7-166
strict liability, 3-047—3-049

theft, 9-011
theories

combination of, 1-116—1-138
deterrence, 1-074—1-087

incapacitation, 1-088—1-100
introduction, 1-053

rehabilitation, 1-101—1-110
reparation, 1-111—1-115

retribution, 1-054—1-073
types, 1-136—1-138

unlawful wounding, 7-056
utilitarian theories, and, 1-053

wounding with intent, 7-062

Quotations

fraud by false representation, 9-145—9-146

Racially aggravated offences

generally, 7-063—7-065
immediately before or after the commission of the offence, 7-072—7-073

meaning, 7-066—7-071
punishment, 7-074

racial group, 7-071
Rape

actus reus, 7-139



child sex offences, 7-159

consent
‘active’ deceptions, 7-123—7-126

capacity, 7-115—7-118
conclusive presumptions, 7-129—7-129

definition, 7-111—7-118
evidential presumptions, 7-129

failure to disclose information, 7-128
freedom, 7-112—7-114

generally, 7-105—7-109
impersonation, 7-121

nature or purpose of act, 7-122—7-126
precondition deceptions, 7-127

presumptions, 7-119—7-129
reasonable belief, and, 7-142—7-148

relationship between definition and presumptions, 7-130—7-131
statutory provisions, 7-110

context, 7-095—7-099
‘date rape’, 7-099

evaluation, 7-167—7-169
generally, 7-132

introduction, 7-133—7-135
meaning, 7-100—7-104

level of offending, 7-089—7-094
male rape, 7-136—7-138

marital rape, 7-134—7-135
mens rea, 7-140—7-148

‘relationship rape’, 7-098
sentencing, 7-165

statutory provision, 7-132
‘stranger rape’, 7-095

Real property
theft, 9-048

Reasonable chastisement
generally, 4-128—4-130

overview, 4-012
Reasonable excuse

generally, 4-365



Reasonable force

generally, 4-365
Reckless manslaughter

See Manslaughter
Recklessness

background, 2-185
Caldwell recklessness

creating obvious risk, 2-197—2-199
distinction from negligence, 2-200

generally, 2-190—2-194
implications, 2-195—2-201

ruling out risk, 2-196
variability of meaning, 2-201

Cunningham recklessness, 2-187—2-189
current law, 2-202—2-206

evaluation, 2-207—2-215
intention, 2-172

Lawrence recklessness
creating obvious risk, 2-197—2-199

distinction from negligence, 2-200
generally, 2-190—2-194

implications, 2-195—2-201
ruling out risk, 2-196

variability of meaning, 2-201
old law, 2-186—2-201

R. v G decision, 2-202—2-206
Rehabilitation

punishment, and, 1-101—1-110
Rehabilitation orders

corporate liability, and, 3-147
Relationship rape

See Rape
Religiously aggravated offences

generally, 7-063—7-065
immediately before or after the commission of the offence, 7-072—7-073

meaning, 7-066—7-071
punishment, 7-074

religious group, 7-071



Remedial orders

corporate liability, 3-142—3-144
Reparation

punishment, and, 1-111—1-115
Repentance

See Conspirancy
Resisting arrest

intoxication, and, 4-326
Restaurants

fraud by false representation, 9-144
Result crimes

See Actus reus
Retribution

See also Sentencing
expiation, 1-057—1-059

introduction, 1-054
just deserts, 1-060—1-073

vengeance, 1-055—1-056
Rituals

See Consent
Road traffic offences

causing death by aggravated vehicle-taking, 8-202
causing death by careless driving

careless driving, 8-188—8-193
generally, 8-188—8-193

when under the influence, 8-194—8-196
causing death by dangerous driving

current law, 8-184—8-186
‘dangerous driving’, 8-187

introduction, 8-174
rationale, 8-175—8-183

sentencing, 8-187
causing death by unlicensed, disqualified or uninsured driving, 8-197—8-202

causing death when under the influence, 8-194—8-196
introduction, 8-172—8-173

Robbery
generally, 9-213—9-216

legal background, 9-211



sociological background, 9-210

Rubicon test
See Attempts

Secondary parties
‘abet’, 6-008—6-009

‘aid’, 6-008—6-009
assistance and encouragement

counselling, 6-017
failure to exercise control, 6-016

introduction, 6-013
joint enterprise, 6-018—6-021

reform proposals, 6-044—6-045
unplanned presence at crime, 6-014—6-015

blameworthiness, 6-078
causation, 6-010—6-012

conclusion
blameworthiness, 6-078

causing harm, 6-079—6-085
introduction, 6-077

lesser liability, 6-086—6-088
‘counsel’, 6-008—6-009

counselling
generally, 6-022—6-037

introduction, 6-017
‘derivative liability’, 6-003

encouragement
counselling, 6-017

failure to exercise control, 6-016
introduction, 6-013

joint enterprise, 6-018—6-021
reform proposals, 6-044—6-045

unplanned presence at crime, 6-014—6-015
failure to exercise control, 6-016

guilty of graver offence than one committed, 6-058—6-060
harm, 6-079—6-085

introduction, 6-001—6-005
joint enterprise, 6-018—6-021

liability, 6-008—6-009



limits of liability

graver offence than one committed, 6-058—6-060
no principal offender, 6-050—6-057

victims, 6-067
withdrawal from criminal enterprise, 6-061—6-066

mens rea
act of assisting or encouraging principal offender, 6-023

introduction, 6-022
offence committed by principal offender, 6-024—6-037

no fault offence, and; 6-048—6-049
participating in joint criminal venture, 6-046—6-047

principal offenders, and, 6-006—6-007
‘procure’, 6-008—6-009

procuring, 6-038—6-040
punishment, 6-086—6-088

reform proposals, 6-041—6-049
transferred malice, 6-073—6-076

unplanned presence at crime, 6-014—6-015
victims, and, 6-067—6-072

withdrawal from criminal enterprise, 6-061—6-066
Self-defence

defendant characteristics, 4-108—4-110
duty to retreat, 4-111—4-114

elements
human rights, 4-087—4-090

innocent third parties, 4-083—4-085
introduction, 4-079

protected interest, 4-086
threat of unjustified harm, 4-080—4-085

excessive self-defence, 4-120—4-127
human rights, 4-087—4-090

imminence of threatened attack, 4-115—4-119
innocent third parties, 4-083—4-085

introduction, 4-077—4-078
necessity for defensive action, 4-091—4-094

overview, 4-009
perception of danger, 4-108—4-110

permitted response, 4-087—4-090



protected interest, 4-086

responsive force to be used
defendant characteristics, 4-108—4-110

generally, 4-095—4-098
householder cases, 4-105—4-107

non-householder cases, 4-099—4-104
perception of danger, 4-108—4-110

threat of unjustified harm
generally, 4-080—4-085

innocent third parties, 4-083—4-085
Sentencing

actual bodily harm, 7-043
assault, 7-030

assault by penetration, 7-166
attempts, 5-006—5-023

battery, 7-030
causing death by dangerous driving, 8-187

causing serious injury by dangerous driving, 7-078
censure, 1-068—1-073

consequentialist theories, and, 1-053
conspiracy, 5-090—5-092

corporate liability
adverse publicity advertisements, 3-146

community service orders, 3-145
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corporate rehabilitation orders, 3-147
deferred prosecution agreements, 3-148—3-149
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fines, 3-138—3-141
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introduction, 3-137
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remedial orders, 3-142—3-144
crime reduction, and, 1-053

denunciation, 1-068—1-073
deterrence

educative deterrence, 1-083—1-087



general deterrence, 1-076—1-082

individual deterrence, 1-075
introduction, 1-074

eliminating unfair advantage, 1-063—1-067
encouraging or assisting crime, 5-151

expiation, 1-057—1-059
grievous bodily harm, 7-056

grievous bodily harm with intent, 7-062
incapacitation, 1-088—1-100

introduction, 1-053
just deserts

censure, 1-068—1-073
denunciation, 1-068—1-073

eliminating unfair advantage, 1-063—1-067
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murder, 8-016—8-021
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offences against the person
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grievous bodily harm, 7-056
grievous bodily harm with intent, 7-062

unlawful wounding, 7-056
wounding with intent, 7-062
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purpose, 1-116—1-118
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reparation, 1-111—1-115

retribution
expiation, 1-057—1-059
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just deserts, 1-060—1-073

vengeance, 1-055—1-056



secondary parties, 6-086—6-088
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sentencing guidelines

England & Wales, 1-147—1-153
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United States, 1-142—1-146
Sentencing Guidelines Council, 1-147—1-153

severity, 1-122—1-135
sexual assault, 7-166
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assault by penetration, 7-166
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strict liability, 3-047—3-049
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reparation, 1-111—1-115
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utilitarian theories, and, 1-053
wounding with intent, 7-062
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See also Sentencing
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Sentencing guidelines
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England & Wales, 1-147—1-153

introduction, 1-139—1-141
United States, 1-142—1-146

Sentencing Guidelines Council
See also Sentencing

generally, 1-147—1-153
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See Consent
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See Sentencing
Sexual assault
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mens rea, , 7-154
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‘date rape’, 7-099
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introduction, 7-088
level of offending, 7-089—7-094
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rape

actus reus, 7-139
child sex offences, 7-159
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meaning, 7-100—7-104
level of offending, 7-089—7-094
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reasonable belief, and, 7-142—7-148

sentencing, 7-165
statutory provision, 7-132

relationship rape, 7-098
sentencing

assault by penetration, 7-166
rape, 7-165

sexual assault, 7-166
sexual assault

actus reus, 7-150—7-154
child sex offences, 7-159
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mens rea, , 7-154

sentencing, 7-150, 7-166
sexual, 7-152—7-153

sexual gratification, 7-098
‘stranger rape’, 7-095

Situational liability
See Actus reus
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consent to injury, and, 4-065

Stalking
assault, 7-014—7-018

Status offences
See Actus reus

Statutory conspiracy
See Conspiracy

Stranger rape
See Rape

Strict liability
civil sanctions, 3-050—3-051

conclusion, 3-052—3-053
current law, 3-002

defences
due diligence, 3-022—3-024

general, 3-021
enforcement, 3-046

human rights, and, 3-025—3-030
introduction, 3-001

justification
instrument argument, 3-039—3-042

introduction, 3-031—3-032
moral, 3-043—3-045

utilitarian argument, 3-033—3-038
presumption of mens rea

displacing, 3-006—3-020
generally, 3-004—3-005

introduction, 3-002
promotion of statute, 3-019—3-020

statutory context, 3-016—3-018
types of offence, 3-008—3-015

sentencing, 3-047—3-049
types of offence, 3-008—3-015

Substantial step test
See Attempts

Suicide
encouraging or assisting, 8-153—8-155

Suicide pacts



generally, 8-151—8-152

Superior orders
generally, 4-231—4-237

overview, 4-028
Surgical procedures

consent to injury, and, 4-067

Terrorism

inchoate offences, 5-155—5-156
Theft

appropriation
bona fide purchasers, 9-046

continuing appropriation, 9-042—9-044
control, 9-038—9-040

generally, 9-014—9-037
no need for loss, 9-045

timing, 9-041
bank accounts, 9-048

belief in consent, 9-089
belief in legal right, 9-088

belief that property is lost, 9-090
belonging to another

criminalising breach of contract, 9-079
direct knowledge of obligation, 9-076

fair labelling, 9-078
generally, 9-052

obligation must be legal, 9-077—9-079
obligation to deal in particular way, 9-068—9-074

obligation to retain and deal with property, 9-065—9-075
owner, by, 9-055—9-057

possession or control, 9-053—9-057
proprietary right or interest, 9-058—9-062

receipt of property, 9-067
restoration of property, 9-080—9-083

trusts, 9-063—9-064
body parts, 9-051

bona fide purchasers, 9-046
confidential information, 9-050

context, 9-009—9-010



criminalising breach of contract, 9-079

definition, 9-012—9-013
direct knowledge of obligation, 9-076

dishonesty
belief in consent, 9-089

belief in legal right, 9-088
belief that property is lost, 9-090

generally, 9-084—9-086
not for thief’s benefit, 9-092

question of fact, 9-093—9-107
question of law, 9-087—9-092

willingness to pay, 9-091
electricity, 9-049

fair labelling, 9-078
generally, 9-009—9-010

human body, 9-051
intangible property, 9-048

intention to permanently deprive
borrowing for a period, 9-114—9-115

cheques, 9-124
dishonest borrowings, 9-117—9-122

generally, 9-108—9-110
lending for a period, 9-114—9-115

particular property, 9-123
treating the thing as his own to dispose of, 9-111—9-113

intoxication, and, 4-321
legal background, 9-011

money, 9-048
not for thief’s benefit, 9-092

obligation to retain and deal with property
criminalising breach of contract, 9-079

direct knowledge of obligation, 9-076
fair labelling, 9-078

generally, 9-065—9-066
obligation to deal in particular way, 9-068—9-074

receipt of property, 9-067
owner, by, 9-055—9-057

personal property, 9-048



possession or control, 9-053—9-057

property
body parts, 9-051

confidential information, 9-050
electricity, 9-049

generally, 9-047—9-048
human body, 9-051

intangible property, 9-048
money, 9-048

personal property, 9-048
real property, 9-048

things in action, 9-048
proprietary right or interest, 9-058—9-062

punishment, 9-011
real property, 9-048

receipt of property, 9-067
restoration of property, 9-080—9-083

things in action, 9-048
willingness to pay, 9-091

Things in action
See Theft

Transferred malice
generally, 2-249—2-256

secondary parties, 6-073—6-076
Trespassers

burglary, 9-223
Trusts

theft, 9-063—9-064

Unfair advantage

punishment, and, 1-063—1-067
Unlawful act manslaughter

dangerous unlawful act, 8-058—8-062
directing unlawful act as victim, 8-064—8-066

introduction, 8-048
unlawful act, 8-049—8-057

unlawful act must cause death of victim, 8-063
Unlawful wounding

actus reus, 7-045—7-052



generally, 7-044

mens rea, 7-053—7-055
punishment, 7-056

Unplanned presence at crime
See Accomplices

Use of force
battery, 7-021

Utilitarianism
sentencing, and, 1-053

Vicarious liability
corporate liability, 3-063—3-069

Victims
causation, and

drugs supplied, 2-107—2-111
escape, 2-103—2-106

other action/inaction/condition, 2-112—2-118
secondary parties, 6-067

Voluntary act
See Actus reus

Voluntary intoxication
basic intent, 4-311—4-333

drunken mistake, 4-335—4-338
effect on punishment, 4-334

meaning, 4-307—4-310
specific intent, 4-311—4-333

Voluntary manslaughter
diminished responsibility

current law, 8-137—8-150
generally, 8-134

intoxication, and, 4-345—4-349
introduction, 8-135—8-136

overview, 4-031
generally, 8-095

introduction, 8-044
loss of control

circumstances of extremely grave character, etc, 8-111—8-112
current law, 8-102—8-121

fear of serious violence, 8-109—8-110



generally, 8-104—8-106

introduction, 8-096—8-098
justifiable sense of being seriously wronged, 8-113—8-115

meaning, 8-104—8-106
objective test, 8-122—8-133

overview, 4-025
qualifying trigger, 8-107—8-121

rationale, 8-099—8-101
provocation, 8-095

suicide pacts, 8-151—8-152

Wounding

actus reus, 7-045—7-052
generally, 7-044

intoxication, and, 4-320
mens rea, 7-053—7-055

punishment, 7-056
Wounding with intent

actus reus, 7-058
generally, 7-057

intent, 7-061
intoxication, and, 4-320

maliciously, 7-060
mens rea, 7-059—7-061

punishment, 7-062
Wrongful conduct

generally, 4
harm and offence principle, 1-019—1-029

legal moralism, 1-006—1-018
legal paternalism, 1-030—1-034
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