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Preface

The success of the Briefcase Series has shown that there is a need for books
which give greater detail about cases than are found in textbooks, yet, at the
same time, are more succinct than casebooks. We hope that we have achieved
this aim with this particular addition to the Briefcase Series.

Employment law is very largely a creation of both statute and, increasingly,
EC legislation; accordingly, it has been necessary to give greater extracts
from legislative provisions than are found in some other books in this series.
A collection of cases on employment law with nothing more would give a
very misleading picture. We have also included some questions at various
points, which are designed to stimulate thought and discussion.

Every preface to a book on employment law points out how quickly the
subject is changing and we must do so here, both to protect ourselves against
any charge of being dated and also to stimulate students into keeping up to
date with new developments. For example, the preface to the first edition
referred to the imminent publication of the White Paper, Fairness at Work,
which has now resulted in the Employment Relations Act 1999. In addition,
since the publication of the first edition in 1998, employment case law has
developed considerably in virtually all of the areas covered by this book.

The great joy when writing a preface is the opportunity it gives to thank
those without whose help a book would never have been written. John
Duddington would like to thank his two children, Mary and Christopher,
who have provided constant stimulation and necessary distraction and,
above all, his wife, Anne, for her help and encouragement in this as well as
in so many other projects over many years. Charles Barrow would like to
thank Alan Robertshaw for his assistance in compiling Chapter 5.

Itis finally necessary to add that, as is the case with all books written by
co-authors, although we have each been responsible for separate chapters,
we accept liability for the whole.

Charles Barrow
John Duddington
1 March 2000
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1 Employee Status

1.1  Statutory definitions
1.1.1  Employment Rights Act 1996

Section 230(1)

In this Act, ‘employee’ means an individual who has entered into or works
under (or, where the employment has ceased, worked under) a contract of
employment.

Section 230(2)

In this Act, ‘contract of employment’ means a contract of service or appren-
ticeship, whether express or implied, and (if it is express) whether oral or
in writing.

Section 230(3)

In this Act, ‘worker” (except in the phrases ‘shop worker” and ‘betting
worker”’) means an individual who has entered into and works under (or
where the employment has ceased, worked under):

(a) acontract of employment; or

(b)  any other contract, whether express, or implied and (if it is express)
whether oral or in writing, whereby the individual undertakes to do
or perform personally any work or services for another party to the
contract whose status is not by virtue of the contract that of a client or
customer of any profession or business undertaking carried on by the
individual.

Note

The width of the definition of a worker in s 230(3) is greater than that in s
230(1) of an employee. The essence of the definition in s 230(3) is the under-
taking to personally perform work or services for another party.
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The definition in s 230(1) is applied in the following Parts of the Employ-
ment Rights Act 1996 (ERA):

Part right to statements of employment particulars and
itemised pay statements;

Part III guarantee payments;

Part IV protected shop workers and betting workers;

Part V protection from suffering detriment in employment;

Part VI rights to time off work;

Part VII  suspension from work;

Part VIII  maternity rights;

Part IX termination of employment;
Part X unfair dismissal;

Part XI redundancy.

Section 230(3) is applied to Pt II of the ERA 1996 (deductions from pay)
and it derives from s 8 of the Wages Act 1986. There is a similar definition
of a worker in s 296(1) of the Trade Union and Labour Relations (Consoli-
dation) Act 1992.

Section 1(6) of the Equal Pay Act 1970, s 82 of the Sex Discrimination
Act 1975, s 78 of the Race Relations Act 1976 and s 68 of the Disability
Discrimination Act 1995 all adopt a definition which incorporates the
definitions in both s 230(1) and (3) of the ERA 1996.

They refer to employment ‘under a contract of service or of
apprenticeship or a contract personally to execute any work or labour’.

Section 53 of the Health and Safety at Work Act 1974 in effect uses the
narrower definition of employee in s 230(2): “Contract of employment means
a contract of employment or apprenticeship.’

Section 163 of the Social Security Contributions and Benefits Act 1992
deals with the right to receive statutory sick pay, but here the term
‘employee’ includes officeholders as well. This is because the definition is
based on liability to pay income tax under Sched E.

Loughran and Kelly v Northern Ireland Housing Executive (1998) HL

The House of Lords considered the phrase ‘employed under a contract...
personally to execute any work or labour” and held that it not only applied
to a solicitor who was a sole practitioner, but also to a partner in the firm.
This case concerned a claim brought under the Fair Employment (North-
ern Ireland) Act 1976, where it was claimed that there had been religious
discrimination against a firm of solicitors, but the decision was obviously
of wider application.
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1.1.2 Recent statutory developments

Statutes have been increasingly using the term ‘worker” rather than ‘em-
ployee’, and have also extended protection to groups of workers not previ-
ously covered by employment protection legislation.

Section 54 of the National Minimum Wage Act 1998 defines an
‘employee’” as someone who works under a contract of employment and
gives the term ‘worker’ the same meaning as in s 230(3)(b) of the ERA 1996
(see above). However, the Act also applies to agency workers and
homeworkers. Section 34 provides that the Act applies as if there is a
worker’s contract between the agency worker and whichever of the client
or the agency is responsible for paying the worker; if neither of them is
responsible, then whichever of them actually does pay the worker. Section
35 provides that a "Thomeworker’ is a person who contracts to do work for
the purposes of another person’s business, but the work is to be done in a
place not under the control or management of that other person. A
homeworker is treated by the Act as a worker. Moreover, s 41 contains
power to extend the scope of the Act even further.

The Public Interest Disclosure Act 1998 expressly states that the term
‘worker” includes persons who are not covered by this term as defined by
s 230(3) of the ERA 1996; it then goes on to specify four groups that are
within the definition of the term ‘worker” for the purposes of this Act: agency
workers; homeworkers; NHS doctors, dentists, ophthalmologists and
pharmacists; and trainees on vocational or work experience schemes. The
definitions are slightly different than in the National Minimum Wage Act
1998; for instance, an agency worker is defined as someone who works for
a person to whom they were introduced by a third person, and their terms
of work were determined by the person for whom they work, or the third
person, or by both of these persons. On the other hand, the Working Time
Regulations 1998 use the same provisions in relation to agency workers as
s 34 of the National Minimum Wage Act (see above).

The most significant development is contained in s 23 of the
Employment Rights Act 1999, which gives the Secretary of State power to
extend the scope of employment legislation to groups not already covered
by it. Accordingly, orders can be made, providing that individuals can be
treated as parties to workers’ contracts or contracts of employment and
can make provision as to who are to be regarded as the employers of
individuals.
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1.1.3 Definitions in European Community law

The Acquired Rights Directive refers to rights and obligations arising from a
contract of employment or from an employment relationship. However, the
Framework Directive of 1989 on Health and Safety refers to ‘workers’, who
are defined as persons ‘employed by the employer’.

Q There is an obvious need for a single, clear definition of which per-
sons are entitled to the protection of employment legislation. How
should such a definition be framed?

1.2 Tests applied by the courts to determine
whether a person is an employee or an
independent contractor

1.2.1 Control test

Yewens v Noakes (1880)

...aservantis a person subject to the command of his master as to the manner
in which he shall do his work [per Bramwell L]].

Walker v Crystal Palace Football Club (1910) CA

The question to decide was whether a professional football player was em-
ployed for the purpose of a claim under the Workmen’s Compensation Act
1906. It was argued that he was not an employee, because he was not un-
der the control of the employers as to precisely how he should play; it was
for the footballer to decide how he would exercise his skill.

Held, by the Court of Appeal, that, as he was bound to observe the general
directions of the club and also directions given by the captain during the game,
he was an employee, even though he was also exercising his own judgment.

1.2.2 Organisation test

Stevenson Jordan and Harrison Ltd v McDonald and Evans (1952)

Under the contract of service, a man is employed as part of the business,
whereas under a contract for services, his work, although done for the busi-
ness, is not integrated into it, but only accessory to it [per Denning LJ].

Note

Although the organisation test, as with the control test, is no longer applied
on its own today in order to determine employee status, it can still be
useful, especially in relation to skilled employees. See, for example, Cassidy
v Minister of Health (1951), where a resident hospital surgeon was held to be
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an employee. However, one problem with the organisation test is that it
fails to deal with the now common situation where businesses subcontract
parts of their operations.

Q Would the surgeon in Cassidy v Minister of Health have been an em-
ployee under the control test as used in Walker v Crystal Palace Foot-
ball Club?

1.2.3 The ‘economic reality’ test

Market Investigations v Minister of Social Security (1969) HC

A company, whose business was in market research, employed interview-
ers in addition to its permanent staff. The interviewers worked as and when
required by the company.

Held, by the High Court (QBD), that the interviewers were employees.
Cooke ] said that the test to be applied was: ‘Is the person who has engaged
himself to perform those services performing them as a person in business
on his own account?” If the answer to that question is ‘yes’, then the contract
is a contract for services (not employment). If the answer to that question is
‘no’, then the contract is a contract of service (that is, employment). Cooke
J then went on to mention some indicators to help in deciding this issue:

Factors which may be of importance are such matters as whether the man
performing the services provides his own equipment, whether he hires his
own helpers, what degree of financial risk he takes, what degree of respon-
sibility for investment and management he has, and whether and how far
he has an opportunity of profiting from sound management in the perfor-
mance of his task.

Hall (Inspector of Taxes) v Lorimer (1994) CA

A freelancer vision mixer worked for a number of television production
companies.

Held, by the Court of Appeal, that he was self-employed. Mummery |
disapproved of the idea that one could determine employment status simply
by running through a checklist of the kind set out by Cooke ], above. Instead, he
emphasised that the object of the exercise was to paint a picture from an
accumulation of detail. It was a matter of evaluation of the overall effect of the
detail, which was not necessarily the same as the sum of the individual situation.

Note

See, also, Warner Holidays Ltd v Secretary of State for Social Services (1983) and
Withers v Flackwell Heath Football Supporters Club (1981).
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1.2.4 The multiple test

Ready Mixed Concrete (South East) Ltd v Minister of Pensions and National
Insurance (1968) HC

The plaintiff company employed a driver, Latimer, under a contract where he
bought the lorry from the plaintiff on hire purchase. He had to wear the
plaintiff company’s uniform and the lorry had to be painted in the
company’s colours and with its insignia. He had to drive the lorry only on
the business of the company and he agreed to obey all reasonable orders
‘as if he was an employee’. However, he was not required to drive the lorry
personally; instead, he was allowed to use a substitute driver.

Held, by the High Court (QBD), that he was self-employed, one of the
deciding factors being that he was not contracting to necessarily drive the
lorry personally.

MacKenna J said:

...a contract of employment exists if these three conditions are fulfilled:

(i)  the servant agrees that, in consideration of a wage or other remunera-
tion, he will provide his own work and skill in the performance of
some service for his master;

(ii)  he agrees, expressly or impliedly, that in the performance of that ser-
vice, he will be subject to the other’s control in a sufficient degree to
make that other master;

(iii) the other provisions of the contract are consistent with its being a con-
tract of service...

In this case, MacKenna ] said that the ‘obligations are more consistent, I
think, with a contract of carriage than one of service’.

Note

This case is not authority for the proposition that the presence or absence of
the obligation to render personal service decides whether a person is an
employee or not. The significance of the case is the emphasis placed by
MacKenna ] on the three factors outlined in his judgment. In fact, the
multiple test is very similar to the economic reality test in seeking to avoid
one all-embracing phase, such as a ‘control” or “integration’. Hall (Inspector
of Taxes) v Lorimer (see 1.2.3, above) is really an example of the multiple test.

Note
The Court of Appeal’s decision in Express & Echo Publications Ltd v Tanton
(1999) that a right to provide a substitute is inherently inconsistent with the
existence of a contract of employment.
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1.2.5 The mutual obligations test

O’Kelly and Others v Trusthouse Forte plc (1983) CA

The applicants were employed on a ‘regular casual’ basis at the Grosvenor
House Hotel.

Held, by the Court of Appeal, that they were self-employed. There were
a number of reasons in favour of their being employees: they were not in
business on their own account (see 1.2.4, above); they were subject to the
conditions of the hotel (see 1.2.1, above); and their work was organised on
a weekly rota and they needed permission to take time off from rostered
duties. However, it was held that there was no mutuality of obligation, in
the sense that the applicants had no contractual right to claim if they were
not offered work and, on their part, they were not bound to accept work
which was offered.

Nethermere (St Neots) Ltd v Taverna and Gardiner (1984) CA

The respondents were employed as ‘homeworkers’. One of them, Mrs
Taverna, used a sewing machine provided by the appellant. She had no
fixed hours for doing the work and was paid weekly according to the num-
ber of garments which she made. Mrs Gardiner, another homeworker, origi-
nally used her own machine, but was then provided with one. Each day,
she usually made 200 pockets and put them onto trousers, but there was
no contractual obligation to do this; if she did not wish to do so much, she
simply told the driver who delivered the materials. The only rule was that
she had to make it worthwhile for the driver to call on her.

Held, by the Court of Appeal, that they were employees. Per Dillon LJ:

There was a regular course of dealing between the parties for years, under
which garments were supplied daily to the outworkers, worked on, col-
lected and paid for. If it is permissible on the evidence to find that by such
conduct, a contract had been established between each applicant and the
company, I see no necessity to conclude that that contract must have been a
contract for services and not a contract of service.

Kerr L], however, dissented and observed:

A course of dealing can be used as a basis for implying terms into individual
contracts which are concluded pursuant thereto, but I can find no authority
for the proposition that even a lengthy course of dealing can somehow
convert itself into a contractually binding obligation—subject only to
reasonable notice—to continue to enter into individual contracts, or to be
subject to some ‘umbrella’ contract.

Q Is it possible to distinguish between O’Kelly and Nethermere? Do you
prefer Kerr L]’s dissenting judgment in Nethermere? If so, why?
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Carmichael v National Power plc (1999) HL

The appellants were guides at power stations, where they took visitors on
conducted tours. They worked on a ‘casual as required’ basis, under which
they were offered, and accepted, work as it arose. They were not obliged to
take work and the company did not guarantee that work would be avail-
able. They were paid only for the hours which they worked and tax and
National Insurance contributions were deducted. They claimed a statement
of terms and conditions of employment in accordance with s 1 of the Em-
ployment Protection (Consolidation) Act 1978, a right which is now con-
tained in s 1 of the Employment Rights Act 1996.

Held, by the House of Lords, that they were not employees for the
purposes of s 1. Although they might have had the status of employees when
actually working as guides (this point was not decided), they did not have
a contract which would entitle them to a statement under s 1 and, clearly, it
followed that they would not have continuity of employment to enable them
to claim other employment rights. Irvine LC, who delivered the leading
opinion and with whom the other Law Lords agreed, said that: “The parties
incurred no obligations to accept or provide work, but at best assumed moral
obligations of loyalty in a context where both recognised that the best interests
of each lay in being accommodating to the other.” He said that the words
‘casual as required basis’ meant that the appellants ‘were doing no more
than intimate that they were ready to be invited to attend for casual work as
station guides as and when the CEGB required their services’. The ‘irreducible
minimum of moral obligation necessary to create a contract of service’, which
was present, for example, in Clark v Oxfordshire Health Authority (1998), was
not present here. Furthermore, on 17 occasions, one of the appellants had
notbeen available for work and, on eight occasions, the other applicant had
notbeen available, butin no case did any question of disciplining them arise.
Accordingly, the appellants did not have ‘their relationship regulated by
contract’ when they were not working as guides.

Lord Huffman held that the ascertainment of the terms of the agreement
was a question of fact, and not law, which could be ascertained from the
conduct of the parties and oral exchanges as well as from the actual
agreement. Accordingly, such a finding of fact by an employment tribunal
should not be interfered with on appeal.

1.2.6 The description given by the worker

Ferguson v John Dawson and Partners (Contractors) Ltd (1976) CA

The plaintiff was a building worker. He was subject to the defendant’s or-
ders as to what he did, and the defendant provided tools. However, when
the plaintiff went to work for the defendant, the site agent said in evidence
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that ‘I did inform him that there were no cards; we were purely working as a
lump labour force’.

Held, by the Court of Appeal, that the plaintiff was an employee. Megaw
L] held that, on the evidence, this was clearly so; any declaration by the
parties that he was self-employed would be disregarded:

I find difficulty in accepting that the parties, by a mere expression of intention
as to what the legal relationship should be, can in any way influence the
conclusion of law as to what the relationship is. I think that it would be
contrary to the public interest if that were so, for it would mean that the
parties, by their own whim, by the use of verbal formula, unrelated to the
reality of the relationship, could influence the decision on whom the
responsibility for the safety of workmen, as imposed by statutory
regulations, should rest.

Q Do you consider that the decision of the Court of Appeal was influ-
enced by the fact that this was a claim for injury at work and, if
Ferguson had not been held to be an employee, he may not have
received any compensation?

Note

Megaw L] said that he had found the reasoning in both the Market
Investigations (see 1.2.3, above) and Ready Mixed Concrete cases (see 1.2.4,
above) useful, which indicates, as said above, that the ‘economic reality’
test and the ‘multiple’ test have similarities. See, also, Davis v New England
College of Arundel (1977). Note, also, the statement by Lord Denning MR in
Massey v Crown Life Assurance Co (1978): “...if the parties deliberately arrange
to be self-employed to obtain tax benefits, that is strong evidence that that
is the real relationship.’

Q Do you agree with Lord Denning MR’s remark in Massey?

1.2.7 A question of fact or law?
Lee v Chung and Shun Sing Construction and Engineering Co Ltd (1990) PC

Lee was a stonemason who was injured whilst working on a construction
site for the employers. He was provided with tools and told where to work,
but was then left to proceed with the job. He was not paid a set wage, but
was paid according to the amount of work which he did. However, he was
expected to be on site when there was work for him to do.

Held, by the Judicial Committee of the Privy Council, that Lee was an
employee. Lord Griffiths said:

...whether or not a person is employed under a contract of service is often
said in the authorities to be a mixed question of fact and law. Exceptionally
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if the relationship is dependent solely upon the true construction of a writ-
ten document, it is regarded as a question of law: see Davies v Presbyterian
Church of Wales (1986). But where, as in the present case, the relationship
has to be determined by an investigation and evaluation of the factual cir-
cumstances in which the work is performed, it must now be taken to be
firmly established that the question of whether or not the work was per-
formed in the capacity of an employee or as an independent contractor is to
be regarded by an appellate court as the question of fact to be determined
by the trial court.

McMeechan v Secretary of State for Employment (1995) CA

McMeechan worked for an employment agency under a series of tempo-
rary contracts, which provided that he was self-employed. He was not
obliged to accept any assignment, but, if he did so, he was subject to the
normal obligations owed by an employee of fidelity, confidentiality, and
obedience to lawful instructions. He was paid weekly by a specified hourly
rate and the employees could instruct him to end an assignment at any
time. However, he did not have to work for a specified number of hours

and he did not receive hourly pay.

Held, by the EAT, that he was an employee. Mummery ] said that there
was no rule that those working for an employment agency were self-

employed. He also said:

The Court of Appeal agreed with the EAT that McMeechan was an em-
ployee but, instead of Mummery J’s general reasoning, it distinguished

...where the relevant contract is, as here, wholly contained in a document
or documents, the question whether the contract is one of employment is a
question of law to be determined upon the construction of the document in
its factual matrix.

Note

The judgment of Mummery ] in this case can be seen as, to some extent, a
retreat from the principle in Lee that the question of employee status is one
of the fact and not law, although Mummery J confined his remarks to cases
where the contract of employment is in writing.

between the status of agency workers in two situations:

(@)
(b)

10

an agency worker can have the status of an employee in relation to a
particular engagement;

however, such a worker may not have employee status under the gen-
eral terms of his agreement because, for example, there may be a lack
of obligations.
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See, also, Clifford v Union of Democratic Mineworkers (1991), where the
approach in Lee v Chung (that is, that the question is one of fact) was fol-
lowed.

1.3 Rights of employees to be provided with a
statement of initial employment particulars

Employment Rights Act 1996

Section 1

(I)  Where an employee begins employment with an employer, the em-
ployer shall give to the employee a written statement of particulars of
employment.

(2) The statement may (subject to s 2(4)) be given in instalments and
(whether or not given in instalments) shall be given not later than two
months after the beginning of the employment.

(8)  The statement shall contain particulars of:

(a) the names of the employer and employee;

(b)  the date when the employment began; and

(c)  the date on which the employee’s period of continuous employ-
ment began (taking into account any employment with a previ-
ous employer which counts towards that period).

(4)  The statement shall also contain particulars, as at a specified date not
more than seven days before the statement (or the instalment contain-
ing them) is given, of:

(a)  the scale or rate of remuneration or the method of calculating
remuneration;

(b)  the intervals at which remuneration is paid (that is, weekly,
monthly or other specified intervals);

(¢) any terms and conditions relating to hours of work (including
any terms and conditions relating to normal working hours);

(d) any terms and conditions relating to any of the following:

(i)  entitlement to holidays, including public holidays, and
holiday pay (the particulars given being sufficient to en-
able the employee’s entitlement, including any entitlement
to accrued holiday pay on the termination of employment,
to be precisely calculated);

(ii) incapacity for work due to sickness or injury, including
any provision for sick pay; and

(iii) pensions and pension schemes.

11
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(e)
(f)
(8)

()

the length of notice which the employee is obliged to give and
entitled to receive to terminate his contract of employment;

the title of the job which the employee is employed to do or a
brief description of the work for which he is employed;

where the employment is not intended to be permanent, the pe-
riod for which it is expected to continue or, if it is for a fixed
term, the date when it is to end;

either the place of work or, where the employee is required or
permitted to work at various places, an indication of that and of
the address of the employer;

(i) any collective agreements which directly affect the terms
and conditions of the employment including, where the
employer is not a party, the persons by whom they were
made; and

()  where the employee is required to work outside the UK
for a period of more than one month:

(i) the period for which he is to work outside the UK;

(ii)  the currency in which remuneration is to be paid while he
is working outside the UK;

(iii) anyadditional remuneration payable to him, and any ben-
efits to be provided to or in respect of him, by reason of his
being required to work outside the UK; and

(iv) any terms and conditions relating to his return to the UK.

(5) Sub-section (4)(d)(iii) does not apply to an employee of a body or au-

thority if:

(a) the employee’s pension rights depend on the terms of a pension
scheme established under any provision contained in or having
effect under any Act; and

(b) any such provision requires the body or authority to give to
a new employee information concerning the employee’s pen-
sion rights or the determination of questions affecting those
rights.

Section 2

(1) 1If, in the case of a statement under s 1, there are no particulars to be
entered under any of the heads of para (d) or (k) of sub-s (4) of that
section, or under any of the other paragraphs of sub-s (3) or (4) of that
section, that fact shall be stated.

(2) A statement under s 1 may refer the employee for particulars of any of
the matters specified in sub-s (4)(d)(ii) and (iii) of that section to the
provisions of some other document which is reasonably accessible to
the employee.

12
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(6)

Employee Status

A statement under s 1 may refer the employee for particulars of either
of the matters specified in sub-s (4)(e) of that section to the law or to
the provisions of any collective agreement directly affecting the terms
and conditions of the employment which is reasonably accessible to
the employee.

The particulars required by s 1(3) and (4)(a)-(c), (d)(i), (f) and (h) shall
be included in a single document.

Where before the end of the period of two months after the beginning
of an employee’s employment, the employee is to begin to work out-
side the UK for a period of more than one month, the statement under
s 1 shall be given to him no later then the time when he leaves the UK
in order to begin so to work.

A statement shall be given to a person under s 1, even if this employ-
ment ends before the end of the period within which the statement is
required to be given.

Section 3

)

A statement under s 1 shall include a note:

(a)  specifying any disciplinary rules applicable to the employee or
referring the employee to the provisions of a document specify-
ing such rules which is reasonably accessible to the employee;

(b)  specifying (by description or otherwise):

(i) aperson to whom the employee can apply if dissatisfied
with any disciplinary decision relating to him; and

(ii) aperson to whom the employee can apply for the purpose
of seeking redress of any grievance relating to his employ-
ment, and the manner in which any such application
should be made; and

(¢)  where there are further steps consequent on any such applica-
tion, explaining those steps or referring to the provisions of a
document explaining them which is reasonably accessible to the
employee.

Note

Section 3(2) provides that the requirements in s 3(1) do not apply to rules,
procedures, etc, relating to health and safety at work. Section 3(3) exempts
small firms (where, on the date when the employee’s employment began,
the number of employees was less than 20) from most of the requirements
set out in s 3(1). Section 3(5) requires the note which is given under s 3(4) to
state whether there is in force a contracting-out certificate (issued in
accordance with Pt III of the Pension Schemes Act 1993), stating that the
employment is contracted-out employment for the purpose of Pt III.

13
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1.3.1 Statement of changes

Section 4(1)

If, after the material date, there is a change in any of the matters particulars
of which are required by ss 1 and 3 to be included or referred to in a statement
under s 1, the employer shall give to the employee a written statement
containing particulars of the change.

Note

Section 4 also provides that any statement of changes may refer the em-
ployee to some reasonably accessible document, the general law or a col-
lective agreement for the details of those changes in cases where the origi-
nal written statement would have allowed such a reference. In addition, it
provides that, where the name and the identity of the employee changes,
the employee does not have to be issued with a statement under s 1, unless
continuity of employment is broken by the change of identity or there are
changes in any of the matters (other than the names of the parties) which
are required to be included in the written statement.

Note

The following are excluded from the right to receive a written statement of
employment particulars (see s 5):

(a) self-employed persons (s 230);

(b) employees working wholly or mainly outside Great Britain (s 196);
(c) employees who are employed for less than one month (s 198);

(d) mariners (s 199).

1.3.2 Reasonably accessible document or collective agreement

Section 6

In ss 2-4, references to a document or collective agreement which is
reasonably accessible to an employee are references to a document or
collective agreement which:

(a) the employee has reasonable opportunities of reading in the
course of his employment; or
(b)  ismade reasonably accessible to the employee in some other way.

1.3.3 Power to require particulars of further matters

Section 7

The Secretary of State may by order provide that s 1 shall have effect as if
particulars of such further matters as may be specified in the order were

14



Employee Status

included in the particulars required by that section; and, for that purpose,
the order may include such provisions amending that section as appear to
the Secretary of State to be expedient.

Gascol Conversions v Mercer (1974) CA

The employer had sent to the employee a document containing written
terms of employment, which the employee signed. One term stated that
the employee’s normal working week was 40 hours. When he was dis-
missed for redundancy, he claimed that as he worked 14 hours overtime,
his normal working week should be 54 hours, which would have increased
his redundancy pay.

Held, by the Court of Appeal, that the written contract was binding. It
could not, in accordance with normal contractual principles, be varied by
extraneous evidence. Lord Denning MR observed that:

It is settled that, where there is a written contract of employment, as there
was here, and the parties have reduced it to writing, it is the writing which
governs their relations. It is not permissible to say they intended some-
thing different.

System Floors (UK) Ltd v Daniel (1981) EAT

The applicant had started work for the employers on an agency basis in
September 1979 and it was then agreed that he would be employed di-
rectly by them from 26 November. However, his statement of (what is now
called) employment particulars stated that he began as an employee on 19
November. The difference was significant in deciding whether the appli-
cant could claim for unfair dismissal, the length of continuous employ-
ment then required being 52 weeks.

Held, by the EAT, that the employer could adduce evidence that the
starting date was different. Mercer was distinguished, as that was the case
of an individual contract whereas this concerned the statutory statement.
Browne Wilkinson ] drew a clear distinction between the status of these
two types of documents:

In that case, Mr Mercer had signed a document which he confirmed was a
new contract of employment and that it set out the terms and conditions of
his employment. The Court of Appeal treated that as being a contract in
writing, as indeed it was, having been signed by both parties. But in the
case of an ordinary statutory statement served pursuant to the statutory
obligation, the document is a unilateral one merely stating the employer’s
view of what those terms are. In the absence of an acknowledgment by the
parties that the statement itself is a contract and that the terms are correct,
such as that contained in the Mercer case, the statutory statement does not
itself constitute a contract in writing.

15
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In the present case, all that the employee did was to sign an acknowledg-
ment that he had received the statement. In no sense did he sign it as a
contract or acknowledge the accuracy of the terms in it. We therefore think
that the industrial tribunal erred in law in treating the date of commence-
ment mentioned in the statement as decisive, because it was a contractual
term. In our view, the statement is no more than persuasive, though not
conclusive, evidence of the date of commencement.

Note

See, also, Robertson v British Gas Corp (1983) (which confirmed the approach
in Systems Floors v Daniel) and Jones v Associated Tunnelling Co Ltd (1981)
(dealing with the situation where an employer changes the terms of a state-
ment and the employee works under the changed terms). It seems that,
where the statement favours the employee, it is more likely to be felt to
represent strong evidence of the terms of the contract. (See Ackner L] in
Robertson v British Gas Corp.)

1.3.4 Enforcement of the duty to supply initial employment

Section 11(1) of the ERA 1996 gives an employee the right to complain to
an employment tribunal on the grounds that either he has not been given
a statement or that the statement given did not contain the particulars re-
quired by s 1(1). He may also complain on the grounds that proper notice

particulars

has not been given of a change in the particulars.

The employment tribunal may determine what matters should have
been included in the particulars, or whether any particulars which were

included are to be confirmed, amended or substituted.

16

Note

The powers of industrial tribunals under s 11 are simply to find out what has
been agreed between the parties and, if required, to amend the statement
so that it reflects that agreement. In Cuthbertson v AML Distributors (1975),
the industrial tribunal was held to have acted correctly in refusing to decide
what length of notice would have been reasonable as this would have
meant interpreting the contract. See, also, on the same point, Construction
Industry Training Board v Leighton (1978).




2 Terms of the Contract of
Employment

2.1 Express terms

An example of an express term inserted by statute is found in s 1(1) of the
Equal Pay Act 1970:

If the terms of a contract under which a woman is employed at an
establishment in Great Britain do not include (directly or by reference to a
collective agreement or otherwise) an equality clause, they should be deemed
to include one.

In addition, contracts of employment will contain express terms which have
actually been agreed by the parties. (See 1.3.3, above, for cases on the rela-
tionship between the express terms of the contract and the statement of
initial employment particulars.)

2.2 Implied terms

2.2.1  When will the courts imply a term into a contract of
employment?

Shirlaw v Southern Foundries (1939) CA
McKinnon L] said:

Prima facie, that which in any contract is left to be implied and need not be
expressed is something so obvious that it goes without saying; so that, if
while the parties were making their bargain, an officious bystander were to
suggest some express provision for it in the agreement, they would testily
suppress him with a common ‘Oh, of course’.

Courtaulds Northern Spinning Ltd v Sibson (1988) CA

Slade L] said that, where the court is asked to imply a term into a contract
of employment with regard to place of work:

...the court does not have to be satisfied that the parties, if asked, would in
fact have agreed the term before entering into the contract. The court merely
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has to be satisfied that the implied term is one which the parties would
probably have agreed if they were being reasonable.

Ali v Christian Salvesen Food Services Ltd (1997) CA

Employees were obliged by their contracts to work a certain number of
hours (1,824) per year, after which they were entitled to overtime pay. They
were dismissed before they had worked 1,824 hours

Held, by the Court of Appeal, reversing the EAT, that there was no
implied term that they would be paid overtime for every week in which
they had worked for over 40 hours. The fact that this point was not dealt
with in the relevant collective agreement did not mean that the courts should
imply a term to this effect.

2.2.2 Terms implied by custom

Sagar v Ridehalgh & Son Ltd (1931) CA

Held, by the Court of Appeal, that a custom which was followed by most
mills in Lancashire that deductions would be made from employees’ wages
if work was not done with reasonable care and skill were incorporated into
individual contracts of employment. Per Lawrence LJ:

The practice of making reasonable deductions for bad work has continually
prevailed at the defendant’s mill for upwards of 30 years and, during the
whole of that time, all weavers employed by the defendants have been
treated alike in that respect. The practice was therefore firmly established
at the defendant’s mill when the plaintiff entered upon his employment
there. Further, I think it is clear that the plaintiff accepted employment in
the defendant’s mill on the same terms as others employed at that mill...

2.2.3 Can aterm be implied by work rules and Codes of Practice?

Dryden v Greater Glasgow Health Board (1992) EAT

An employee, who was a heavy smoker, left his employment and claimed
constructive dismissal when his employer introduced a no smoking policy
in the hospital where he worked.

Held, by the EAT, that his claim failed, because works rules banning
smoking were not part of his contract, but were within the discretion of the
employer. Per Lord Coulsfield: “There can, in our view, be no doubt that an
employer is entitled to make rules for the conduct of employees in their
place of work...

Note

See, also, Secretary of State for Employment v ASLEF (No 2) (1972), where Lord
Denning MR stated that work rules: “...are in no way part of the contract of
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employment. They are only instructions to a man on how he is to do his
work.”

Wandsworth London Borough Council v D’Silva and Another (1998) CA

The respondents had a Code of Practice on staff sicknesses, which included
procedures for monitoring and reviewing different categories of absence. They
changed certain provisions and two employees argued that, as the Code formed
part of their contract of employment, it could not be altered unilaterally.

Held, by the Court of Appeal, that the Code was not part of the contract of
employment. It was simply giving guidance to supervisors as to what was
expected to happen where employees had been absent from work and,
accordingly, the employers could change it unilaterally (but see, also, 2.6,
below).

Taylor v Secretary of State for Scotland (1999) Court of Session

A management circular to employees, setting out an equal opportunities
policy, included an undertaking not to discriminate on the grounds of age.
The applicant, a prison officer, had been allowed to continue in employ-
ment beyond the normal retirement age, but had then been dismissed in
pursuance of a policy to achieve a younger workforce. He claimed that his
dismissal was in breach of contract.

Held, by the Court of Session, that, although the equal opportunities
policy was part of his contract, he had not been dismissed in breach of it on
the grounds of age, because the employers retained a discretion on the
nature of any retirement policy and this discretion could not have been
intended by the parties to be fettered by age considerations.

2.2.4 Collective agreements as a source of contractual terms

Section 179 of the Trade Union and Labour Relations (Consolidation) Act
1992

(1) A collective agreement shall be conclusively presumed not to have
been intended by the parties to be a legally enforceable contract unless
the agreement:

(a) isin writing; and

(b)  contains a provision which (however expressed) states that the
parties intend that the agreement shall be a legally enforceable
contract.

(2) A collective agreement which does satisfy these conditions shall be
conclusively presumed to have been intended by the parties to be a
legally enforceable contract.
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(3) If a collective agreement is in writing and contains a provision which
(however expressed) states that the parties intend that one or more
parts of the agreement specified in that provision, but not the whole of
the agreement, shall be a legally enforceable contract, then:

(a) thespecified part or parts shall be conclusively presumed to have
been intended by the parties to be a legally enforceable contract;
and

(b)  the remainder of the agreement shall be conclusively presumed
not to have been intended by the parties to be such a contract.

(4) A partof a collective agreement which by virtue of sub-s (3)(b) is not a
legally enforceable contract may be referred to for the purpose of inter-
preting a part of the agreement which is such a contract.

Section 17 of the Employment Relations Act 1999

(1) The Secretary of State may make regulations about cases where a
worker:

(a) is subjected to detriment by his employer, or
(b) is dismissed,

on the grounds that he refuses to enter into a contract which includes
terms which differ from the terms of a collective agreement which ap-
plies to him.

Note

The object of this provision is to protect workers from being dismissed, or
subjected to a detriment, because they have refused to enter into a contract
which contains terms which differ from those of a collective agreement
which applies to them.

Q What effect does a collective agreement have on individual contracts
of employment?

National Coal Board v Galley (1958) CA

The defendant, a pit deputy, had a contract of employment which stated
that the contract should be regulated by national agreements then in force.
Later, his employer and the union agreed a revised national term of agree-
ment, which required pit deputies to work ‘such days and part days in
each week as may reasonably be required’.

Held, by the Court of Appeal, that the defendant was in breach of his
contract by refusing to work on Saturdays. Per Pearce LJ:

...by the defendant’s personal contract, his wages were to be regulated by
national agreements for the time being in force.
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Cadoux v Central Regional Council (1986) Court of Session

The employee’s letter of appointment stated that he would be employed
subject to national conditions of service, which provided, inter alia, a non-
contributory pension scheme for employees. The defendant employer later
unilaterally withdrew the scheme.

Held, by the Court of Session, that this alteration to the conditions of
service was not a breach of contract. Per Lord Ross:

The rules contain no express provision regarding amendment and the clear
inference from the fact that they are the defenders’ rules is that the defend-
ers have power to alter them, the only obligation being to enter the amend-
ments in the rules or otherwise record them for the pursuer to refer to within
a stipulated period.

Marley v Forward Trust Group Ltd (1986) CA

Marley’s contract of employment expressly incorporated the terms of a
collective agreement which had been negotiated with his trade union, and
the terms of his contract were made subject to any amendment which the
collective agreement might make to it. The contract contained a mobility
clause, under which he could be required to work in any department of the
company to which he might be sent. An amendment to the collective agree-
ment provided that if employees who were made redundant were then
offered a new job with significant changes, such as a new location, they
would have the right to a six month trial period. Marley worked in Bristol
but, when his post there was made redundant, his employer sought to trans-
fer him to London, relying on the mobility clause. Marley claimed that the
redundancy clause in the collective agreement applied.

Held, by the Court of Appeal, that, although the collective agreement
made between union and employer itself might have been unenforceable
(see s 179 of the Trade Union and Labour Relations (Consolidation) Act
1992, above), that was not, by itself, a bar to the incorporation of the terms
of such a collective agreement into an individual contract of employment
and the matter was remitted to an industrial tribunal to decide if, in fact,
the term in the collective agreement should be incorporated.

Anderson v Pringle of Scotland Ltd (1998) Court of Session

The petitioner sought an interdict (injunction) against the respondents to
prevent any redundancy selection procedure other than on the ‘last in, first
out’ basis, because this basis of selection had been agreed in a collective agree-
ment which, he claimed, was incorporated into his contract of employment.

Held, by the Court of Session, that this was correct, and an interim
interdict would be granted preventing redundancy selection other than on
this basis.
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Note
Contrast Alexander v Standard Telephones and Cables Ltd (No 2) (1991).

Q Why do you consider that the court should have come to this decision?

2.3 Duties of the employer and the employee
2.3.1 Duties of the employer

To pay wages

See, also, 2.7, below.

Miles v Wakefield Metropolitan District Council (1987) HL

Theapplicantwasasuperintendentregistrar of births, marriagesand deaths.
His employer withheld three-37ths of his pay, because of his refusal, as part
of industrial action, to carry out marriages on Saturday mornings.

Held, by the House of Lords, that the employers were entitled to make
the deduction. Per Lord Templeton:

For my part... I take the provisional view that, on principle, a worker who,
in conjunction with his fellow workers, declines to work efficiently with
the object of harming his employer, is no more entitled to his wages under
the contract than if he declined to work at all. The worker whose industrial
action takes the form of ‘going slow” inflicts intended damage which may
be incalculable and non-apportionable, but the employer, in order to avoid
greater damage, is obliged to accept the reduced work the worker is willing
to perform. In those circumstances, the worker cannot claim that he is entitled
to his wages under the contract, because he is deliberately working in a
manner designed to harm the employer. But the worker will be entitled to
be paid on a quantum meruit basis for the amount and value of the reduced
work performed and accepted.

Wiluszynski v London Borough of Tower Hamlets (1989) CA

The employee, along with others, was engaged in limited industrial action
which meant that, in his case, he did not deal with enquiries from council-
lors about the housing problems of their ward members. His employer
had told him that, if he did turn up for work without being prepared to
carry out all of his duties, any work which he did would be regarded as
voluntary and his pay would be withheld.

Held, by the Court of Appeal, that his employers were entitled not to
pay him at all for the days he was engaged in industrial action. Nicholls L]
said that it was not the case that his employers had accepted the service
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which the employee had performed and must therefore pay him for it.
Nicholls L] observed, ‘...a person is not treated by the law as having chosen
to accept that which is forced down his throat, despite his objection’, that
is, that although the employer had not physically prevented the employee
from continuing to come to his place of work, that did not mean that the
employer had accepted the work which the employee did perform.

Hanley v Pease and Partners Ltd (1915) HC

The plaintiff failed to turn up for work and, when he did turn up the fol-
lowing day, he was suspended without pay for one day.

Held, by the High Court (KBD), that, although the employers might
have dismissed the employee, they did not, and because the contract then
continued, they were obliged to pay him. Per Lush J:

But in the present case, after declining to dismiss the workman—after
electing to treat the contract as a continuous one—the employers took upon
themselves to suspend him for one day; in other words, to deprive the
workman of his wages for one day, thereby assessing their own damages
for the servant’s misconduct at the sum which would be represented by
one day’s wages. They have no possible right to do that. Having elected to
treat the contract as continuing, it was continuing. They might have had a
right to claim damages against the servant, but they could not justify their
act in suspending the workman for the one day and refusing to let him
work and earn wages.

Q What legal options would be open today to an employee who was
suspended without pay?

Note

See Devonald v Rosser & Sons (1906) and Browning v Crumlin Valley Collieries
Ltd (1926).

To provide work

Collier v Sunday Referee Publishing Co Ltd (1940) HC

The employee was employed as subeditor on a newspaper. When the news-
paper was sold, the new employer did not wish to use his services, and so
the previous employer continued to pay him, but did not provide him with
any work.

Held, by the High Court (KBD), that his employer did not have a duty
to provide him with work. Per Asquith LJ:

It is true that a contract of employment does not necessarily, or perhaps
normally, oblige the master to provide the servant with work. Provided I
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pay my cook her wages regularly, she cannot complain if I choose to take
any or all of my meals out. In some exceptional cases, there is an obligation
to provide work. For instance, where the servant is remunerated by
commission, or where (as in the case of an actor or singer) the servant
bargains, among other things, for publicity, and the master, by withholding
work, also withholds the stipulated publicity.

However, in this case, the employers were liable to the employee for breach
of contract because, by selling the newspaper, they had ‘destroyed the of-
fice to which they had appointed him’, that is, chief subeditor.

Q How would the case be dealt with today in the light of s 218 of the
Employment Rights Act 1996 (ERA) and the Transfer of Undertak-
ings (Protection of Employment) Regulations 19817

Langston v Amalgamated Union of Engineering Workers (No 2) (1974) NIRC

The employee objected to the ‘closed shop’ principle and refused to join a
union. As a result, industrial action was taken by his fellow employees
and, eventually, his employer suspended him without pay.

Held, by the National Industrial Relations Court, that, as the employee
was entitled under his contract to be paid premium rates for night shifts
and overtime, the denial to him of an opportunity to work meant the denial
of an opportunity to earn those payments and, therefore, the employer
was in breach of contract. In the Court of Appeal (Langston v Amalgamated
Union of Engineering Workers (No 1) (1974)), Lord Denning MR proposed
overruling Asquith L] in Collier and replacing the principle in that case
with a rule that ‘an employer, when employing a skilled man, is bound to
provide him with work’.

Breach v Epsylon Industries Ltd (1976) EAT

The applicant worked as a chief engineer, but when the contracts on which
he worked were transferred overseas, he was left with no work; he claimed
that the failure to provide him with work amounted to constructive dis-
missal.

Held, by the EAT, that the question was whether there should be an
implied term in the employee’s contract that he should be provided with
work. The case was remitted to the industrial tribunal to decide whether,
on the facts, a term should be implied and, in doing so, the EAT emphasised
that there was no principle of law that, in all circumstances, there was no
obligation on an employer to provide an employee with work.
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Not to damage the relationship of trust and confidence which should
exist between an employer and an employee

Isle of Wight Tourist Board v Coombes (1976) EAT

Mrs Coombes was personal secretary to the director of the Tourist Board.
After she had had an argument with him, the director said to another em-
ployee in her presence: ‘She is an intolerable bitch on a Monday morning.’
Held, by the EAT, that the relationship between the director and his personal
secretary must be one of complete confidence and, by his words, the director
had shattered that confidence. Accordingly, the implied term of trust and
confidence had been broken, resulting in her constructive dismissal.

Post Office v Roberts (1980) EAT

A bad report was written on the employee by a senior official, which con-
cluded that she was unfit for promotion. The report was written without
consideration of the employee’s record.

Held, by the EAT, that she had been constructively dismissed. Talbot J
emphasised that there was no requirement that the action alleged to
constitute a repudiatory breach of contract should be deliberate or done in
bad faith. He referred with approval to the words of Kilner-Brown | in
Robinson v Crompton Parkinson Ltd (1978):

In a contract of employment and in conditions of employment, there has to
be mutual trust and confidence between master and servant.

Talbot ] then added:

In stating that principle, in our view, Kilner-Brown ] does not set out any
requirement that there should be deliberation, intent or bad faith.

Note

See, also, to the same effect, Woods v WM Car Services (Peterborough) Ltd
(1982) and also 4.2.3, below (constructive dismissal).

To take reasonable steps to bring to the attention of employees
rights of which the employees could not have been expected to be
aware

Scally and Others v Southern Health and Social Services Board (1991) HL
The plaintiffs were doctors employed in the health service in Northern
Ireland. Their employer had failed to tell them of their right to purchase
added years so as to enhance their pension contributions.

Held, by the House of Lords, that a term would be implied. Lord Bridge
laid down the following conditions which must be satisfied before the courts
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in a case such as this one would imply a term imposing an obligation on the
employer:

(a) the terms of the contract of employment have not been negotiated with
the individual employee, but result from negotiation with a representa-
tive body or are otherwise incorporated by reference;

(b)  a particular term of the contract makes available to the employee a valu-
able right, contingent upon action being taken by him to avail himself of
its benefit;

(¢)  the employee cannot, in all the circumstances, be reasonably expected to
be aware of the term, unless it is drawn to his attention.

To take reasonable care to ensure an employee’s health and safety

Johnstone v Bloomsbury Area Health Authority (1991) CA

The plaintiff was employed by the defendant as a Senior House Officer in
a hospital. Clause 4b of his contract provided that, in addition to his stan-
dard working week of 40 hours, he should be available on call for an av-
erage of a further 48 hours a week. The plaintiff alleged that, in some
weeks, he had been required to work over 100 hours a week; this had
resulted in his suffering from stress and depression. The plaintiff sought
to strike the claim out on the ground that it disclosed no reasonable cause
of action.

Held, by the Court of Appeal, that the claim would not be struck out.
Browne-Wilkinson VC said:

In my judgment, there must be some restriction on the Authority’s rights.
In any sphere of employment other than that of junior hospital doctors,
an obligation to work up to 88 hours in any one week would be rightly
regarded as oppressive and intolerable. But even that is not the limit of
what the Authority claims. Since the plaintiff’s obligation is to be
available ‘on average’ for 48 hours per week, the Authority claims to be
entitled to require him to work more than 88 hours in some weeks,
regardless of possible injury to his health. Thus, the plaintiff alleges that
he was required to work for 100 hours during one week in February 1989
and 105 hours during another week in March 1989. How far can this go?
Could the Authority demand of the plaintiff that he worked 130 hours
(out of a total of 168 hours available) in any one week if this would
manifestly involve injury to his health? In my judgment, the Authority’s
right to call for overtime under cl 4(b) is not an absolute right, but must
be limited in some way. There is no technical legal reason why the
Authority’s discretion to call for overtime should not be exercised in
conformity with the normal implied duty to take reasonable care not to
injure their employee’s health.
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Note

Legatt L] dissented and held that the express term of the contract dealing
with hours of work could not be varied by an implied term.

Waltons and Morse v Dorrington (1997) EAT

The appellant, a non-smoker, left her employment in protest at the
employer’s failure to deal adequately with her complaints about being
exposed to cigarette smoke from other employees.

Held, by the EAT, that the employer was in breach of an implied term
to provide and monitor, as far as reasonably practicable, a working
environment which is reasonably suitable for the performance by employees
of their contractual duties.

See, also, Chapter 3.

To take care when providing references

Spring v Guardian Assurance plc (1994) HL

The plaintiff claimed damages from his former employer for supplying a
reference to a prospective employer which, he alleged, contained inaccu-
rate statements about him.

Held, by the House of Lords, that a duty of care could arise in the giving
of a reference. Lord Slynn was not impressed with the argument that to
impose a duty would mean that employers only gave bland references or
none at all. He dealt with the policy arguments as follows:

I do not accept the in terrorem arguments that to allow a claim in negligence
will constitute a restriction on freedom of speech, or that in the employment
sphere, employers will refuse to give references or give such bland or
adulatory ones as is forecast. They should be and are capable of being
sufficiently robust as to express frank and honest views, after taking
reasonable care both as to the factual content and as to the opinion expressed.
They will not shrink from the duty of taking reasonable care when they
realise the importance of the reference both to the recipient (to whom it is
assumed that a duty of care exists) and to the employee (to whom it is
contended on existing authority that there is no such duty). They are not
being asked to warrant absolutely the accuracy of the facts or the
incontrovertible validity of the opinions expressed, but to take reasonable
care in compiling or giving the reference and in verifying the information
on which it is based. The courts can be trusted to set a standard which is
not higher than the law of negligence demands. Even if it is right that the
number of references given will be reduced, the quality and value will be
greater, and it is by no means certain that to have more references is more
in the public interest than to have more careful references.
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Those giving references can make it clear what are the parameters within
which the reference is given, such as stating their limited acquaintance with
the individual either as to time or as to situation. This issue does not arise
in the present case, but it may be that employers can make it clear to the
subject of the reference that they will only give one if he accepts that there
will be a disclaimer of liability to him and to the recipient of the reference.

Note

Lord Goff based the existence of a duty of care in the giving of a reference
on the principles in Hedley Byrne v Heller (1964), whereas Lords Slynn, Lowry
and Woolf looked at the matter from the point of view of proximity and
breach of an implied term in a contract. In addition, Lord Woolf suggested
that, where the employee seeks a reference in a situation where it is normal
practice to require a reference from a previous employer, then that employer
is under a contractual duty, based on an implied term, to supply one.

Bartholomew v London Borough of Hackney (1999) CA

The respondents had given the appellant, an ex-employee, a reference which
stated that he had taken voluntary severance following the deletion of his
post and that, when he left, he was suspended on a charge of gross miscon-
duct and disciplinary action had commenced against him. It also stated
that this action automatically lapsed when he left the respondent’s em-
ployment. All of this was true, but the applicant claimed that the reference
was unfair, in that it gave no details of the gross misconduct and did not
mention that he strongly denied the charge, or that he was given six weeks
pay in lieu of salary.

Held, by the Court of Appeal, that, although an employer is under a
duty to provide a reference which is in substance true, accurate and fair,
the employer in this case was not in breach of this duty. The misconduct
was in fact financial, but the court did not feel that knowing this extra
information would have had any effect on the prospective employer, which
was another local authority for whom he was applying for a job as a resident
social worker. The fact that he denied the charge was implicit in the fact
that the proceedings were ongoing, and the mention in the reference of
voluntary severance indicated that the appellant must have received some
payment. Moreover, had the employer omitted to mention the suspension
and the disciplinary proceedings, it could have been in breach of its duty
to other local authorities, their ratepayers and their clients.
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2.3.2 Duties of the employee

Duty to obey orders

Morrish v Henlys (Folkestone) Ltd (1973) NIRC
The employee was a stores driver and it was his duty to draw diesel oil for his
vehicle. He drew five gallons of diesel oil, but the manager changed it to seven
gallons. The employee protested about this to the manager, stating that he
was not prepared to have false entries recorded in respect of the vehicle which
he drove, but the manager instructed him to leave the records as they stood,
thatis, as altered. When the employee refused, he was dismissed.

Held, by the National Industrial Relations Court, that the dismissal was
unfair. Per Sir Hugh Griffiths:

The respondents, thatis, the employers, contended that, as there was evidence
before the tribunal that it was a common practice to alter the records in this
way to cover deficiencies, it was unreasonable of the appellant to object, and
he should have accepted the manager’s instructions. Accordingly, his refusal
to do so was an unreasonable refusal to obey an order, which justified
dismissal. We cannot accept this submission. It involves the proposition that
itisanimplied term of an employee’s contract of service that he should accept
an order to connive at the falsification of one of his employer’s records. The
proposition only has to be stated to be seen to be untenable. In our view, the
appellant was fully entitled to refuse to be in any way party to a falsification
of this record, and the tribunal was manifestly right in holding that he had
been unfairly dismissed. The cross-appeal therefore fails.

Ottoman Bank v Chakarian (1930) PC

The employee worked for the bank in Turkey. He had previously narrowly
escaped execution by the Turkish forces and asked for a transfer outside
Turkey. When this was refused, he left Turkey anyway, and was dismissed
by the bank.

Held, by the Judicial Committee of the Privy Council, that the dismissal
was wrongful. Per Lord Thankerton:

The risk of personal danger which caused the respondent’s flight from
Constantinople, in disregard of the appellants’ repeated refusals to allow
him to leave, was real and justified from the point of view of his personal
safety...It was not seriously maintained by the appellants that their order
to the respondent to remain in Constantinople was a lawful order which
the respondent was bound to obey at the grave risk to his person.

In their Lordships” opinion, the risk to the respondent was such that he
was not bound to obey the order, which was therefore not a lawful one.
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Note

This case was referred to by Lord Browne-Wilkinson in Johnstone v Bloomsbury
Area Health Authority (see 2.3.1, above) for the proposition that a term can
be implied in an employee’s contract that the employer will safeguard the
employee’s health, even though this may conflict with the express terms of
the contract. In Walmsley v Udec Refrigeration Ltd (1972), it was held that an
employee was not justified in refusing to work in Eire because of a
generalised fear of IRA activity. Reference to the job title in an employee’s
statement of initial employment particulars (s 1(4)(f) of the ERA 1996) will
help to determine whether an order is lawful or not.

Duty to adapt to new methods of doing the job

Cresswell v Board of Inland Revenue (1984) HC

The High Court held that employees who worked in the Inland Revenue
had a contractual duty to adapt to a new computerised system which re-
placed the traditional manual system of tax coding. Walton ] distinguished
between the method of doing the job and the actual job which, in this case,
remained unchanged. He observed:

...there can really be no doubt as to the fact that an employee is expected to
adapt himself to new methods and techniques introduced in the course of
his employment.

Duty to exercise reasonable care in the performance of
contractual duties

Lister v Romford Ice and Cold Storage Co Ltd (1957) HL

The appellant was a lorry driver employed by the respondents. He negli-
gently injured a fellow employee, X, who happened to be his father, whilst
acting in the course of employment. X sued the respondents and was
awarded damages against them, on the basis that they were vicariously
liable for the appellant’s negligence. The respondents” insurers sued the
appellant for a contribution from him towards the damages paid as a re-
sult of his negligence, as he was a joint tortfeasor and, more relevantly to
employment law, damages for breach of an implied term in his contract of
employment that he would exercise reasonable care in driving the lorry.

Held, by the House of Lords, that there was such an implied term.
Viscount Simonds was in no doubt:

Itis, in my opinion, clear that it was an implied term of the contract that the
appellant would perform his duties with proper care.
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Furthermore, the House of Lords held that there is no implied term that an
employer will not seek to be indemnified by an employee against liability
in cases such as this, although Lord Radcliffe dissented and was prepared
to imply such a term.

Note

See Harvey v RG O’Dell Ltd (1958), where it was held that the employer’s
right of indemnity did not apply where the employee, who was employed
as a storekeeper, drove his motorcycle combination on his employer’s

instructions and with a fellow employee as passenger, in order to do some
repair work. In the course of the journey, there was an accident, and the
question arose whether the employee was liable to indemnify the employer
when the employer had to pay compensation for injuries caused by the
employee’s negligence. McNair | held that, in this case, the employee was
not obliged to do this. He was impressed by the fact that the employee had
willingly made his motorcycle available for his employer’s business when
he was not normally employed to drive it.

Does an employee owe a duty to disclose his own misdeeds and
those of fellow employees?

Sybron Corp v Rochem (1983) CA

A Mr Roques was a director of G, a company which was owned by the
respondent company. After Roques retired, it was found that, during his
employment, he had been preparing with others to set up in competition
with G, and the respondents sought the return of payments which had
been made by his employer into a pension scheme, together with the lump
sum payment which he was given when he retired.

Held, by the Court of Appeal, that the respondents were entitled to
recover these payments because, had they known what Roques was doing,
they could have dismissed him for gross misconduct, in which case, the
payments would never have been made. Stephenson L] then referred to
the speech of Lord Atkin in Bell v Lever Bros Ltd (1932) on whether an
employee has a duty to disclose his own misdeeds:

It is said that there is a contractual duty of the servant to disclose his past
faults. I agree that the duty in the servant to protect his master’s property
may involve the duty to report a fellow servant whom he knows to be
wrongfully dealing with that property. The servant owes a duty not to steal
but, having stolen, is there superadded a duty to confess that he has stolen?
I'am satisfied that to imply such a duty would be a departure from the well
established usage of mankind and would be to create obligations entirely
outside the normal contemplation of the parties concerned.

31



BRIEFCASE on Employment Law

On the issue of whether an employee has a duty to disclose to his employer
the misdeeds of fellow employees, Stephenson L] said:

...there is no general duty to report a fellow servant’s misconduct or breach
of contract; whether there is such a duty depends on the contract and on
the terms of employment of the particular servant.

Stephenson L] added that whether there was such a duty might depend on
whether the employee was so placed in the hierarchy ‘as to have a duty to
report such misconduct’.

Duty of fidelity

Secretary of State for Employment v ASLEF (No 2) (1972) CA

Railway workers took part in a work to rule and overtime ban in support
of a pay claim.

Held, by the Court of Appeal, that the action was in breach of their
contracts of employment. Per Lord Denning MR:

Now I quite agree that a man is not bound positively to do more for his
employer than his contract requires. He can withdraw his goodwill if he
pleases. But what he must not do is wilfully to obstruct his employer as he
goes about his business... If he, with the others, takes steps wilfully to
disrupt the undertaking, to produce chaos so that it will not run as it should,
then each one who is a party to those steps is guilty of a breach of contract.
It is no answer for any of them to say ‘I am only obeying the rule book or I
am not bound to do more than a 40 hour week’. That would be all very well
if done in good faith without any wilful disruption of services, but what
makes it wrong is the object with which it is done.

Note

The case can be considered either as an example of the duty of fidelity or as
an example of the duty of employees to co-operate with their employer.
See, also, Ticehurst v British Telecommunications plc (1992).

Hivac Ltd v Park Royal Scientific Instruments Ltd (1946) CA

The plaintiff company manufactured hearing aids. Two of its employees
worked for a rival employer (X) in their spare time and also tried to per-
suade other employees to do the same. However, they did not pass on
confidential information to X.

Held, by the Court of Appeal, that an injunction would be granted
restraining the employees from working for X, because to do so was a breach
of their common law duty of fidelity to their employers. Lord Green MR
observed:
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...it would be deplorable if it were laid down that a workman could,
consistently with his duty to his employer, knowingly, deliberately and
secretly set himself to do in his spare time something which would inflict
great harm on his employer’s business.

On the other hand, he observed that the law also needed to be aware of
placing an undue restriction on the right of the workman, particularly a
manual workman, to make use of his leisure for his profit.

Misuse of confidential information
Faccenda Chicken Ltd v Fowler (1986) CA

Fowler was employed as the sales manager of the chicken marketing busi-
ness of Faccenda Chicken Ltd. He then left, along with eight other employ-
ees, in order to set up a business of their own, selling chickens in competi-
tion with Faccenda Chicken Ltd. The company claimed that Fowler had
used confidential sales information, and that this was a breach of an im-
plied term in his contract not to disclose the information. There was no
express term in Fowler’s contract which imposed any restriction on his
activities after leaving Faccenda’s employment.

Held, by the Court of Appeal, that the information was not confidential
and, therefore, Faccenda’s action failed. Neill L], in a significant judgment,
laid down the following precepts relating to the use of information by ex-
employees:

(1) Where the parties are, or have been, linked by a contract of employ-
ment, the obligations of the employee are to be determined by the con-
tract between him and his employer: see Yokes Ltd v Heather (1945).

(2) In the absence of any express term, the obligations of the employee in
respect of the use and disclosure of information are the subject of im-
plied terms.

(3) While the employee remains in the employment of the employer, the
obligations are included in the implied term, which imposes a duty of
good faith or fidelity on the employee. For the purpose of the present
appeal, it is not necessary to consider the precise limits of this implied
term, but it may be noted:

(a) that the extent of the duty of good faith will vary according to
the nature of the contract (see Vokes Ltd v Heather);

(b)  that the duty of good faith will be broken if the employee makes
or copies a list of the customers of the employer for use after his
employment ends or deliberately memorises such a list, even
though, except in special circumstances, there is no general re-
striction on an ex-employee canvassing or doing business with
customers of his former employer (see Robb v Green (1895) and
Wessex Dairies Ltd v Smith (1935)).
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The implied term which imposes an obligation on the employee as to
his conduct after the determination of the employment is more restricted
in its scope than that which imposes a general duty of good faith. It is
clear that the obligation not to use or disclose information may cover
secret processes of manufacture, such as chemical formulae (Amber Size
and Chemical Co v Menzel (1913)) or designs or special methods of con-
struction (Reid and Sigrist Ltd v Moss and Mechanism Ltd (1932)) and
other information which is of a sufficiently high degree of confidenti-
ality as to amount to a trade secret.

The obligation does not extend, however, to cover all information which
is given to or acquired by the employee while in his employment and,
in particular, may not cover information which is only ‘confidential” in
the sense that an unauthorised disclosure of such information to a third
party while the employment subsisted would be a clear breach of the
duty of good faith.

In order to determine whether any particular item of information falls
within the implied term so as to prevent its use or disclosure by an
employee after his employment has ceased, it is necessary to consider
all the circumstances of the case. We are satisfied that the following
matters are among those to which attention must be paid:

(@)  The nature of the employment. Thus, employment in a capacity
where ‘confidential” material is habitually handled may impose
a high obligation of confidentiality, because the employee can be
expected to realise its sensitive nature to a greater extent than if
he were employed in a capacity where such material reaches him
only occasionally or incidentally.

(b)  The nature of the information itself. In our judgment, the infor-
mation will only be protected if it can properly be classed as a
trade secret or as material which, while not properly to be de-
scribed as a trade secret, is in all the circumstances of such a
highly confidential nature as to require the same protection as a
trade secret eo nomine.

(¢)  Whether the employer impressed on the employee the confiden-
tiality of the information. Thus, though an employer cannot pre-
vent the use or disclosure merely by telling the employee that
certain information is confidential, the attitude of the employer
towards the information provides evidence which may assist in
determining whether or not the information can properly be re-
garded as a trade secret.

(d) Whether the relevant information can easily be isolated
from other information which the employee is free to use or dis-
close.
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Duty to account
Reading v Attorney General (1951) HL

Reading was a sergeant in the army, stationed in Egypt. He agreed, on anum-
ber of occasions, to accompany civilian lorries carrying illicit spirits, his uni-
form guaranteeing that the lorries would not be inspected. He was paid about
£20,000 for his services. He was arrested and imprisoned, and the Crown im-
pounded the £20,000. When he was released from prison, he claimed the £20,000
back. The House of Lords rejected his claim. Per Lord Porter:

...itis a principle of law that, if a servant, in violation of his duty of honesty
and good faith, takes advantage of his service to make a profit for himself,
in this sense, that the assets of which he has control, or the facilities which
he enjoys, or the position which he occupies, are the real cause of his
obtaining money...that is, if they play a predominant part in his obtaining
the money, then he is accountable for it to the master. It matters not that the
master has not lost any profit, nor suffered any damage.

2.3.3 Employees’ inventions

Patents Act 1977

Section 39 Right to employees’ inventions

(1) Notwithstanding anything in any rule of law, an invention made by
an employee shall, as between him and his employer, be taken to be-
long to his employer for the purposes of this Act and all other pur-
poses if:

(a) it was made in the course of the normal duties, or in the course
of duties falling outside his normal duties, but specifically as-
signed to him, and the circumstances in either case were such
that an invention might reasonably be expected to result from
the carrying out of his duties; or

(b)  the invention was made in the course of the duties of the em-
ployee and, at the time of making the invention, because of the
nature of his duties and the particular responsibilities arising
from the nature of his duties, he had a special obligation to fur-
ther the interests of the employer’s undertaking.

(2) Any other invention made by an employee shall, as between him and
his employer, be taken for those purposes to belong to the employee.
Section 40 Compensation of employees for certain inventions

(1) Where it appears to the court or the comptroller on an application made
by an employee within the prescribed period that the employee has
made an invention belonging to the employer for which a patent has
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been granted, that the patent is (having regard among other things to
the size and nature of the employer’s undertaking) of outstanding ben-
efit to the employer and that, by reason of those facts, it is just that the
employee should be awarded compensation to be paid by the employer,
the court or the comptroller may award him such compensation of an
amount determined under s 41, below.

Where it appears to the court or the comptroller on an application made
by an employee within the prescribed period that:

(a) apatenthas been granted for an invention made by and belong-
ing to the employee;

(b)  his rights in the invention, or in any patent or application for a
patent for the invention have, since the appointed day, been as-
signed to the employer or an exclusive licence under the patent
or application has since the appointed day been granted to the
employer;

(¢)  the benefit derived by the employee from the contract of assign-
ment, assignation or grant or any ancillary contract (‘the relevant
contract’) is inadequate in relation to the benefit derived by the
employer from the patent; and

(d) Dby reason of those facts, it is just that the employee should be
awarded compensation to be paid by the employer, in addition
to the benefit derived from the relevant contract,

the court or comptroller may award him such compensation of an
amount determined under s 41, below.

Sub-sections (1) and (2) above shall not apply to the invention of an
employee where a relevant collective agreement provides for the
payment of compensation in respect of inventions of the same
description as that invention to employees of the same description as
that employee.

Sub-section (2) above shall have effect notwithstanding anything in
the relevant contract or any agreement applicable to the invention (other
than any such collective agreement).

If it appears to the comptroller on an application under this section
that the application involves matters which would be more properly
be determined by the court, he may decline to deal with it.

In this section:

‘the prescribed period’, in relation to proceedings before the court,
means the period prescribed by rules of court; and

‘relevant collective agreement” means a collective agreement
within the meaning of the Trade Union and Labour Relations Act 1974,
made by, or on behalf of, a trade union to which the employee belongs,
and by the employer or an employers” association to which the em-
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ployer belongs, which is in force at the time of the making of the
invention.

Note

This definition of a collective agreement is now contained in s 178 of the
Trade Union and Labour Relations (Consolidation) Act 1992.

@)

References in this section to an invention belonging to an employer or
employee are references to it so belonging as between the employer
and the employee.

Section 41 Amount of compensation

)

@
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An award of compensation to an employee under s 40(1) or (2) above,
in relation to a patent for an invention, shall be such as will secure for
the employee a fair share (having regard to all the circumstances) of
the benefit which the employer has derived, or may reasonably be ex-
pected to derive, from the patent or from the assignment, assignation
or grant to a person connected with the employer of the property or
any right in the invention or the property in, or any right in or under,
an application for that patent.

For the purposes of sub-s (1) above, the amount of any benefit derived
or expected to be derived by an employer from the assignment, assig-
nation or grant of:

(a) the property in, or any right in or under, a patent for the inven-
tion or an application for such a payment; or
(b)  the property or any right in the invention,

to a person connected with him shall be taken to be the amount which
could be reasonably be expected to be so derived by the employer if
that person had not been connected with him.

Where the Crown or a Research Council in its capacity as employer
assigns or grants the property in, or any right in or under, an inven-
tion, patent or application for a patent to a body having among its
functions that of developing or exploiting inventions resulting from
public research, and does so for no consideration or only a nominal
consideration, any benefit derived from the invention, patent or appli-
cation by that body shall be treated for the purposes of the foregoing
provisions of this section as so derived by the Crown or, as the case
may be, Research Council.

In this sub-section, ‘Research Council’ means a body which is a Re-
search Council for the purposes of the Science and Technology Act
1965.
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(4) In determining the fair share of the benefit to be secured for an em-
ployee in respect of a patent for an invention which has always be-
longed to an employer, the court or the comptroller shall, among other
things, take the following matters into account, that is to say:

(a) the nature of the employee’s duties, his remuneration and the
other advantages he derives or has derived in relation to the
invention under this Act;

(b)  the effort and skill which the employee has devoted to making
the invention;

(¢)  the effort and skill which any other person has devoted to mak-
ing the invention jointly with the employee concerned, and the
advice and other assistance contributed by any other employee
who is not a joint inventor of the invention; and

(d) the contribution made by the employer to the making, develop-
ing and working of the invention by the provision of advice,
facilities and other assistance, by the provision of opportunities
and by his managerial and commercial skill and activities.

(5) In determining the fair share of the benefit to be secured for an em-
ployee in respect of a patent for an invention which originally belonged
to him, the court or the comptroller shall, among other things, take the
following matters into account, that is to say:

(a) any conditions in a licence or licences granted under this Act or
otherwise in respect of the invention or the patent;

(b)  the extent to which the invention was made jointly by the em-
ployee with any other person; and

(c)  the contribution made by the employer to the making, develop-
ing and working of the invention as mentioned in in sub-s (4)(d),
above.

(6) Any order for the payment of compensation under s 40 above may be
an order for the payment of a lump sum or for periodical payment, or
both.

Section 42 Enforceability of contracts relating to employees’ inventions

(1) This section applies to any contract (whenever made) relating to in-
ventions made by an employee, being a contract entered into by him:

(a)  with the employer (alone or with another); or
(b)  with some other person at the request of the employer or in pur-
suance of the employee’s contract of employment.

(2) Any term in a contract to which this section applies which diminishes
the employee’s rights in inventions of any description made by him
after the appointed day and date of the contract, or in or under patents
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for those inventions or applications for such patents, shall be unen-
forceable against him to the extent that it diminishes his rights in an
invention of that description so made, or in or under a patent for such
an invention or an application for any such patent.

(3) Sub-section (2) above shall not be construed as derogating from any
duty of confidentiality owed to his employer by an employee by vir-
tue of any rule of law or otherwise.

Note

References in the Act to ‘the court’ means the Patents Court and
references to ‘the comptroller’ means the Comptroller of Patents. See Reiss
Engineering Co Ltd v Harris (1985), one of the main cases so far decided on
this area.

24  Duty of mutual trust and confidence

Malik v Ban11 Industrial Actionk of Credit and Commerce International SA (In
Liquidation) (1997) HL

The two appellants were long serving employees of a bank which col-
lapsed as a result of a massive fraud perpetrated by those controlling it.
The appellants were unaware of the fraud. After the bank went into lig-
uidation, they were made redundant and claimed that they had suffered
by their association with the bank and, accordingly, claimed ‘stigma
compensation’. This, they claimed, arose from the fact that they had been
put at a disadvantage in the labour market due to their employer’s
breach of implied terms in their contracts of employment that the em-
ployer would not conduct the business in a manner calculated or likely to
destroy or seriously damage the relationship of trust and confidence be-
tween them.

Held, by the House of Lords, that, in principle, their employers were in
breach of this implied term and that the appellant’s action succeeded. The
decision is of great significance because:

(a) Although the implied term of mutual trust and confidence has often
been considered in determining constructive dismissal for the purpose
of an unfair dismissal action, this was the first time that it had been
considered by the courts in an action founded solely on the breach of
the contract of employment. As Lord Steyn pointed out, the evolution
of the implied term was part of a ‘change in legal culture’, of which
other examples are Scally and Others v Southern Health and Social Ser-
vices Board (1991) and Spring v Guardian Assurance plc (1994). As Lord
Steyn observed:
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(b)

Itis true that the implied term adds little to the employee’s implied obliga-
tions to serve his employer loyally and not to act contrary to his employer’s
interests. The major importance of the implied duty of trust and confi-
dence lies in its impact on the obligations of the employer...And the im-
plied obligation so formulated is apt to cover the great diversity of situa-
tions in which a balance has to be struck between an employer’s interest
in managing his business as he sees fit, and the employee’s interest in not
being unfairly and improperly exploited.

In Addis v Gramophone Co (1909), the House of Lords had decided that
any losses suffered by an employee from the very fact of dismissal itself
were not recoverable. This would include damages for injured feelings
and what were called in the present case ‘stigma compensation’. Lord
Nicholls held that any observations in Addis ‘cannot be read as preclud-
ing the recovery of damages where the manner of dismissal involved a
breach of the trust and confidence term and this caused financial loss’.
He pointed out that this implied term had notbeen formulated at the date
of the decision in Addis and thus neatly sidestepped the issue of whether
Addis wasnolonger good law. Nevertheless, in so far as Addis was thought
to prevent the recovery of losses of the kind alleged in Malik, and possi-
bly also damages for injured feelings, it is clear that Malik is now the au-
thority to be relied on.

Bank of Credit and Commerce International v Ali (No 3) (1999) HC

This case followed the decision of the House of Lords in Malik (see above).
Once it had been held that claims for stigma damages were possible, five
employees were selected to bring claims to determine whether the dishon-
est conduct of BCCI (the bank) was of sufficient gravity to constitute a
breach of the implied term of mutual trust and confidence and, if so, what
loss the employees suffered as a result of the breach and whether that loss
was compensatable in damages.

(a)

Held, by the High Court, that:

there was a breach of the implied term of mutual trust and confidence.
To amount to such a breach, the misconduct on the part of the em-
ployer must be so serious as to amount to constructive dismissal (see
4.2.3, below). Carrying on a business in a corrupt or dishonest manner
could be a breach but, in deciding whether there has been a breach,
one needs to look at the degree of dishonesty, the size and number of
dishonest transactions, the level of employees involved and the im-
portance and prevalence of the wrongdoing, in the context of the
employer’s business as a whole. One can then form a view as to whether
it would be unfair or improper exploitation of the employees to con-
tinue to require them to be employed in such a business.

(b) However, the employees failed to establish that the publicity given to
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the bank’s wrongdoing blighted their chances of obtaining fresh em-
ployment. As Lightman ] put it: ‘Damages can only be recoverable if
the “stigma in the marketplace” results in financial loss.” Damages for
stigma as such are not recoverable.

Note

The duty of mutual trust and confidence has also been considered in a
number of other recent cases. See:

(a)  French v Barclays Bank plc (1999). A decision by an employee bank to
change the terms of a relocation loan made to an employee was held
to be a breach;

(b)  University of Nottingham v (1) Eyett (2) The Pensions Ombudsman (1999).
A failure by an employer to warn an employee that, by not delaying
his retirement for a few days, he was making a financial mistake in
view of how his pension entitlements were calculated was not a breach
of the duty;

(c)  Johnson v Unisys Ltd (1999). The Court of Appeal held that, where
there has been an express dismissal, then Addis remained the authority
for the proposition that damages for wrongful dismissal cannot
include damages for the manner of the dismissal, the employee’s
injured feelings, or stigma compensation. Accordingly, the remarks
in the House of Lords in Malik on the status of the decision in Addis
were held to be limited to cases where the complaint related to a
breach of trust and confidence by the employee. This was a surprising
decision and was clearly an attempt by the Court of Appeal to limit
the scope of Malik;

(d)  Brown v Merchant Ferries Ltd (1998). The Northern Ireland Court of
Appeal held that, in deciding whether there has been a breach of
the duty of mutual trust and confidence so as to amount to
constructive dismissal, the test is whether the employer’s conduct
so impacted on the employee that, viewed objectively, the
employee could properly conclude that the employer was
repudiating the contract;

(e)  Macariv Celtic Football and Athletic Co Ltd (1999). The Court of Session
held that, where an employee carries on working when the employer
has broken the implied term of mutual trust and confidence, the
employee cannot, on the ground of the employer’s breach of that
term, disregard the employer’s lawful and legitimate instructions
regarding his work.
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2.5 Doctrine of restraint of trade

Herbert Morris v Saxelby (1916) HL
Lord Parker explained:

I cannot find any case in which a covenant against competition by a servant
has, as such, ever been upheld by the court. Wherever such covenants have
been upheld, it has been on the grounds, not that the servant or apprentice
would, by reason of his employment and training, obtain the skill or
knowledge necessary to equip him as a possible competitor in the trade,
but that he might obtain such personal knowledge of, and influence over,
the customers of his employer that, on such an acquaintance with his
employer’s trade secrets as would enable him, if competition were allowed,
to take advantage of his employer’s trade connections or utilise information
confidentially obtained.

Nordenfelt v Maxim Nordenfelt Guns and Ammunition Co Ltd (1894) HL

Lord Macnaghten’s formulation is the beginning of the modern doctrine
of restraint of trade:

The true view at the present time, I think, is this: the public have an interest
in every person’s carrying on his trade freely; so has the individual. All
interference with individual liberty of action in trading, and all restraints
of trade of themselves, if there is nothing more, are contrary to public policy
and therefore void. That is the general rule. But there are exceptions:
restraints of trade and interference with individual liberty of action may be
justified by the special circumstances of a particular case. It is sufficient
justification and, indeed, it is the only justification, if the restriction is
reasonable—reasonable, that is, in reference to the interest of the parties
concerned and reasonable in reference to the interests of the public, so framed
and so guarded as to afford adequate protection to the party in whose favour
itis imposed, while at the same time, it is in no way injurious to the public.

Note

See Forster v Suggett (1918) for an example of a valid clause which protected
trade secrets and Home Counties Dairies v Skilton (1970) for an example of a
valid clause which protected customer connections.

Mason v Provident Clothing and Supply Co Ltd (1913) HL

The defendant was employed by the plaintiffs to canvass business and
collect payments in a part of Islington. A clause in his contract prevented
him from doing similar work within 25 miles of London for three years
after leaving his employment with the plaintiffs.
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Held, by the House of Lords, that the restraint was too wide and therefore
void as being unreasonable. Lord Moulton said:

The nature of the employment of the appellant in this business was solely
to obtain members and collect their instalments. A small district in London
was assigned to him, which he canvassed and in which he collected the
payments due, and outside that small district, he had no duties. His
employment was therefore that of a local canvasser and debt collector, and
nothing more.

Such being the nature of the employment, it would be reasonable for the
employer to protect himself against the danger of his former servant can-
vassing or collecting for a rival firm in the district in which he had been
employed. If he were permitted to do so before the expiry of a reasonably
long interval, he would be in a position to give to his new employer all the
advantages of that personal knowledge of the inhabitants of the locality
and, more especially, of his former customers, which he had acquired in
the service of the respondents and at their expense. Against such a contin-
gency, the master might reasonably protect himself, but I can see no further
or other protection which he could reasonably demand.

Littlewoods v Harris (1977) CA

The defendant was the creative director of the plaintiff’s mail order busi-
ness. The plaintiff’s principal rival was Great Universal Stores Ltd (GUS
Ltd). The defendant’s contract provided that, for 12 months after leaving
the plaintiff’s employment, the defendant would not ‘Enter into a contract
of service or other agreement of a like nature with GUS Ltd, or any com-
pany subsidiary thereto or be directly or indirectly engaged concerned or
interested in the trading or business of the said GUS Ltd or any such com-
pany aforesaid’.

The defendant left the employment of the plaintiff company, but refused
to give an undertaking that he would not work for GUS Ltd within the
following 12 months.

Held, by the Court of Appeal, that the clause was binding. The difficulty
was with reference to ‘any company subsidiary thereto” which, it was argued
by the defendant, was too wide, because many of GUS Ltd’s subsidiaries
had no connection with the mail order business. However, the court was
prepared to construe the clause in the following way:

‘Any company subsidiary thereto’ means any subsidiary which, at any
relevant moment of time during the period covered by the covenant, is
concerned wholly or partly in the mail order business carried on in the UK.
That would include, for example, a subsidiary which was concerned with
the buying of goods which were going to be used by some other company
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in the group in the mail order business in the UK. It would include any
subsidiary in which it was sought to employ the defendant, whatever the
function of that subsidiary, and whether or not there might be any reference
thereto in his contract of service to deal in any way with, or advise in any
way, or give anyone information relating to the mail order business in the
UK. It will, T hope, be clear from what I have said that I am not suggesting
that the covenant requires to be re-written. I am interpreting the covenant
as I understand it ought to be interpreted in the circumstances which exist
in this case, as I conceive to have been done in the cases which I have cited
[per Megaw LJ].

Note

This approach had also been taken in Home Counties Dairies v
Skilton (1970), where the Court of Appeal dealt with a clause in a
milkman’s contract of employment which provided that he was not to
‘serve or sell milk or dairy products’ to any customer of the dairy within
one year of leaving their employment. This could have prevented him
from serving a customer of the dairy with cheese whilst working in a
grocer’s shop, but the Court of Appeal limited the restraint to activities as
a milkman.

Scully UK Ltd v Lee (1998) CA

The defendant was employed by the plaintiffs and his contract of
employment contained a clause prohibiting him from being involved in
any business dealing with the type of equipment provided by the plain-
tiffs.

Held, by the Court of Appeal, that the clause was unreasonable and
invalid, because it applied to businesses which were not in competition
with the plaintiffs. Nor was it possible, on the facts, to follow the approach
in Home Counties Dairies v Skilton (1970) and limit the clause to activities
which were reasonable.

Greer v Sketchleys Ltd (1979) CA

The plaintiff was a director of the defendant company, who ran a dry clean-
ing business in the Midlands and London. His contract of employment
prevented him, for 12 months after leaving the defendant’s employment,
from being engaged in a similar business in any part of the UK.

Held, by the Court of Appeal, that the restraint was too wide and was
therefore void as being unreasonable, because it applied to the whole of
the UK. Lord Denning MR said that the clause provided that:
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...he shall not engage in any part of the UK in any similar business. If
Sketchleys operated all over England, Scotland and Wales, it might be
reasonable to have such a covenant, but Sketchleys did not operate as
widely. In 1974, their operations were confined to the Midlands and the
south of England, excluding Wales, Cornwall and Devon and Lancashire
right up to the north. Sketchleys did not cover any of that area. Was it
reasonable for them to have a covenant restraining Mr Greer from going to
any of these other parts of England, Scotland and Wales? Suppose, for
instance, there had been a group of dry cleaning shops in the Tyne and
Wear conurbation or in the Lancashire conurbation or Glasgow and
Edinburgh or down in Devon; Sketchleys did not have any kind of
operation in those areas then. Was it reasonable to restrain him from
engaging in any of those businesses or with any of those groups which
were in those areas in which Sketchleys did not operate at all? It is said by
Mr Buckley that they might expand into those areas in the future. Now,
over three years later, they have not expanded into Devon or Cornwall or
into Yorkshire or Lancashire or into the north of England or into Scotland.
It seems to me that that problematical and possible expansion into all these
other areas is much too vague and much too wide to justify restraint over
every part of the UK.

Q Can the approach taken in Littlewoods v Harris be reconciled with that
in Greer v Sketchleys? If not, which do you feel is preferable?

2.5.1 Non-solicitation by agreement

TSC Europe (UK) Ltd v Massey (1999) HC

The defendant had set up a company in the field of call centre and customer
management applications. This company was then bought by the plaintiff,
who continued to employ the defendant. The defendant’s contract of em-
ployment included a non-solicitation clause, under which he agreed, for
either three years from the date of the agreement or one year from the date of
termination of his contract, not to solicit any employees of either the plaintiff’s
or of his own company to leave their employment.

Held, by the High Court, that an employer has a legitimate interest in
maintaining a stable, trained workforce and, therefore, non-solicitation
clauses can be valid. However, the present clause went beyond the limits
of reasonableness in that it prohibited solicitation of any employee, without
reference to his or her importance in the business, and it applied to any
employee who joined the company during the prohibited period, including
those whose employment began after the defendant had ceased to be an
employee. Therefore, the restraint was unreasonable and invalid.
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2.5.2 Exclusive service contracts

A Schroeder Music Publishing Co Ltd v Macaulay (1974) HL

The respondent, then a young unknown songwriter, made a contract with
the appellant, under which he gave his services exclusively to the appellant
for five years. The agreement, which was the standard agreement used by the
appellant, provided that the appellant should have full copyright in all the
respondent’s songs which he composed up to the end of the five year period.
They agreed to pay him one sum of £50 as an advance against future royal-
ties. The appellant could terminate the agreement at any time by one month'’s
notice, but the respondent had no reciprocal right. Similarly, whereas the
appellant could assign the agreement, the respondent could not and, most
importantly, the appellant was under no obligation to publish the
respondent’s work.

Held, by the House of Lords, that, given the inequality of bargaining
power between the parties, the fact that as it was on a standard form, there
was no opportunity for negotiation, and the fact that the terms of the
agreement were totally one-sided, it was contrary to public policy and void.
Lord Diplock pointed out that, when music publishers negotiated with
songwriters whose success had already been established, they did not use
such a form of contract. The implication was that, in using them in the case
of inexperienced songwriters, they were taking advantage of that
inexperience.

2.5.3 Doctrine of severance

Scorer v Seymour-Johns (1966) CA

The defendant was employed by the plaintiff in sole charge of the
Kingsbridge office of their estate agents’ business. There was another of-
fice in Dartmouth. The defendant’s contract provided that he would not,
for three years after the termination of his contract of employment, ‘under-
take or carry on either alone or in partnership or be employed or inter-
ested directly or indirectly in any capacity whatsoever in the business of
an auctioneer surveyor or estate agent or in any ancillary business carried
on by [the plaintiff] at [the Kingsbridge and Dartmouth offices] within a
five mile radius thereof...".

Held, by the Court of Appeal, that, whereas the prohibition in respect of
the Kingsbridge office was valid and enforceable, that in respect of the
Dartmouth office was not, but, as the restraints were quite separate, the
prohibition in respect of the Dartmouth office could be severed.
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2.5.4 Attempts to prevent a claim that a clause in a contract is an
unlawful restraint of trade

Rock Refrigeration Ltd v Jones and Another (1997) CA

The Court of Appeal considered the effect of a provision in the defendant’s
contract which stated that restraint of trade clauses would still apply to
him in the event of termination of his contract of employment "howsoever
occasioned’.

Held, by the Court of Appeal, that the rule in General Billposting v Atkinson
(1909) still applied—a restraint of trade clause would not apply if the
employee was wrongfully dismissed. However, Simon Brown and Morritt
LJJ held that, although the attempt by the employer to make the clause apply
even in the event of a breach of contract by the employer did not succeed,
that did not mean that the clause was by itself unlawful and unreasonable.

2.5.5 Enforcement of a valid restraint

Jack Allen (Sales and Service) Ltd v Smith (1999) Court of Session

The Court of Session held that an interim interdict (injunction), restraining
a restraint of trade clause in a contract, should not be granted on the basis
of a prima facie case, but the employer must point to ‘a perceived actual or
potential harm which is real and not fanciful, which would justify interim
restraint to avoid such harm being inflicted’.

2.6 Changing the contract of employment

Wandsworth London Borough Council v D’Silva and Another (1998) CA

The actual decision in this case (see 2.2.3, above) was that a Code of Prac-
tice was not part of a contract of employment. However, Lord Woolf MR
made the following observations on when the parties to an employment
contract can vary it unilaterally and, although these are obiter, they are of
great interest:

The general position is that contracts of employment can only be varied by
agreement. However, in the employment field, an employer or, for that
matter, an employee, can reserve the ability to change a particular aspect of
the contract unilaterally by notifying the other party as part of the contract
that this is the situation. However, clear language is required to reserve to
one party an unusual power of this sort. In addition, the court is unlikely to
favour an interpretation which does more than enable a party to vary
contractual provisions with which that party is required to comply.
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2.7

271

Payment of wages

Right to an itemised pay statement

Section 8 of the Employment Rights Act 1996

(1) Anemployee has the right to be given by his employer, at or before the
time at which any payment of wages or salary is made to him, a writ-
ten itemised statement.

(2) The statement shall contain particulars of:

2.7.2

(@)
(b)

(©
(d)

the gross amount of wages or salary;

the amounts of any variable, and (subject to s 9) any fixed, de-
ductions from that gross amount and the purposes for which
they are made;

the net amount of wages or salary payable; and

where different parts of the net amount are paid in different ways,
the amount and method of payment of each part-payment.

Deductions from wages

Right not to suffer unauthorised deductions

Section 13 of the Employment Rights Act 1996
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(1) Anemployer shall not make a deduction from wages of a worker em-
ployed by him, unless:

@)

®G)

(@)

(b)

the deduction is required or authorised to be made by virtue of a
statutory provision or a relevant provision of the worker’s con-
tract; or

the worker has previously signified in writing his agreement or
consent to the making of the deduction.

In this section, ‘relevant provision’, in relation to a worker’s contract,
means a provision of the contract comprised:

(@)

(b)

in one or more written terms of the contract of which the em-
ployer has given the worker a copy on an occasion prior to the
employer making the deduction in question; or

in one or more terms of the contract (whether express or implied
and, if express, whether oral or in writing), the existence and ef-
fect, or combined effect, of which in relation to the worker the em-
ployer has notified to the worker in writing on such an occasion.

Where the total amount of wages paid on any occasion by an employer
to a worker employed by him is less than the total amount of the wages
properly payable by him to the worker on that occasion (after deduc-
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tions), the amount of the deficiency shall be treated for the purposes of
this Part as a deduction made by the employer from the worker’s wages
on that occasion.

(4) Sub-section (3) does not apply in so far as the deficiency is attributable
to an error of any description on the part of the employer affecting the
computation by him of the gross amount of the wages properly pay-
able by him to the worker on that occasion.

(5) For the purposes of this section, a relevant provision of a worker’s con-
tract having effect by virtue of a variation of the contract does not oper-
ate to authorise the making of a deduction on account of any conduct of
the worker, or any other event occurring, before the variation took effect.

(6) For the purposes of this section, an agreement or consent signified by
a worker does not operate to authorise the making of a deduction on
account of any conduct of the worker, or any other even occurring,
before the agreement or consent was signified.

(7) The section does not affect any other statutory provision by virtue of
which a sum payable to a worker by his employer, but not constituting
‘wages’ within the meaning of this Part, is not to be subject to a deduc-
tion at the instance of the employer.

2.7.3 Meaning of ‘wages’

Section 27 gives a lengthy definition, but the most important provision is s
27(1)(a):
(1) In this Part ‘wages’, in relation to a worker, means any sums payable
to the worker in connection with his employment, including:

(a) any fee, bonus, commission, holiday pay or other emolument
referable to his employment, whether payable under his con-
tract or otherwise.

Delaney v Staples (1992) HL

The applicant was summarily dismissed and her employer gave her a
cheque for £82 as payment in lieu of notice. The employer then stopped
the cheque, alleging that he had been entitled to dismiss the applicant with-
out notice, on the ground that she had broken her contract by taking away
with her confidential information.

Held, by the House of Lords, that the term ‘wages’, in what is now s 27
of the ERA 1996, does not cover payments in lieu of notice, because the Act
defines the term ‘wages’ as including ‘any sums payable to the worker by
his employer in connection with his employment’. Payments in lieu of
notice, however, are damages for breach of contract and therefore can be
claimed as such, but not as an unlawful deduction from wages.
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Note

The applicant also claimed outstanding commission of £18 and accrued
holiday pay of £37.50. The Court of Appeal held that these were cases of
straightforward non-payment, and so could be recovered in an action for
unlawful deductions from wages. The Court of Appeal was not
impressed with an argument based on a distinction between non-
payment and deduction; what is now s 13 of the ERA 1996 applies, in
principle, to both. Nicholls L] observed that ‘any shortfall in the amount
of wages properly payable was to be treated as a deduction’. (This point
was not appealed to the House of Lords.) Other recent cases on
deductions from wages are Kent Management Services Ltd v Butterfield
(1992), which held that a discretionary or ex gratia payment could be
challenged as an unlawful deduction, because what is now s 27(1)(a) of
the ERA 1996 refers to sums ‘whether payable under his contract or
otherwise’, and Fairfield Ltd v Skinner (1992). In the latter case, an
employer claimed the right to make a deduction for alleged damage to a
van and for phone calls and mileage in excess of an agreed figure. The
EAT held that, even though, in principle, an employer may be entitled to
make a deduction, he can still be required to substantiate the amount
where the deduction was found to be excessive.

2.7.4 Deductions to which the Employment Rights Act 1996 does

not apply

Section 14
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(1) Section 13 does not apply to a deduction from a worker’s wages made
by his employer where the purpose of the deduction is the reimburse-
ment of the employer in respect of:

(a) an overpayment of wages; or
(b) an overpayment in respect of expenses incurred by the worker
in carrying out his employment,

made (for any reason) by the employer to the worker.

(2) Section 13 does not apply to a deduction from a worker’s wages made
by his employer in consequence of any disciplinary proceedings, if
those proceedings were held by virtue of a statutory provision.

(3) Section 13 does not apply to a deduction from a worker’s wages made
by his employer in pursuance of a requirement imposed on the em-
ployer by a statutory provision to deduct and pay over to a public
authority amounts determined by that authority as being due to it from
the worker, if the deduction is made in accordance with the relevant
determination of that authority.
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(4) Section 13 does not apply to a deduction from a worker’s wages made
by his employer in pursuance of any arrangements which have been
established:

(a) in accordance with a relevant provision of his contract to the
inclusion of which in the contract, the worker has signified his
consent or agreement in writing; or

(b)  otherwise with the prior agreement or consent of the worker sig-
nified in writing,

and under which the employer is to deduct and pay over to a third

person amounts notified by the employer to that person as being due

to him from the worker, if the deduction is made in accordance with
the relevant notification by that person.

(5) Section 13 does not apply to a deduction from a worker’s wages made
by his employer where the worker has taken part in a strike or other
industrial action and the deduction is made by the employer on ac-
count of the worker’s having taken part in that strike or other action.

(6) Section 13 does not apply to a deduction from a worker’s wages made
by his employer with his prior agreement or consent signified in writ-
ing, where the purpose of the deduction is the satisfaction (whether
wholly or in part) of an order of a court or tribunal requiring the pay-
ment of an amount by the worker to the employer.

Hussman Manufacturing v Weir (1998) EAT

The appellant was employed on the night shift, which meant that he was
entitled to a shift allowance. His employers then introduced a new shift
system, as a result of which he was switched to another shift, which meant
that his allowance was reduced by £17 a week. He claimed that he had
suffered an unauthorised deduction from wages in breach of s 13 of the
ERA 1996.

Held, by the EAT, that he had not suffered an unauthorised deduction,
because his employers were entitled, under the terms of his contract, to
change his shifts; the alteration in his wages was simply a consequence of
that. Per Lord Johnston:

...the fact that the consequence of a permitted and lawful act may have an
economic impact upon the earnings of the employee does not in itself render
that impact...an unauthorised deduction in terms of the legislation.

2.7.5 Remedies for unlawful deductions from wages

Sections 23-26 of the ERA 1996 provide that a complaint must be made to an
industrial tribunal within three months of the last deduction or payment,
although the tribunal has a discretion to extend this time limit if satisfied
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that it was not reasonably practicable to present a claim within this time. The
tribunal can order repayment of amounts improperly deducted.

2.7.6 National Mininum Wage Act 1998

Section 1

(1) A person who qualifies for the national minimum wage shall be remu-
nerated by his employer in respect of his work in any pay reference
period at a rate which is not less than the national minimum wage.

(2) A person qualifies for the national minimum wage if he is an indi-
vidual who:

(a) is aworker;
(b)  is working, or ordinarily works, in the UK under his contract;
(c)  has ceased to be of compulsory school age.

(3) The national minimum wage shall be such single hourly rate as the
Secretary of State may from time to time prescribe.

(4) For the purposes of this Act, a ‘pay reference period’ is such period as
the Secretary of State may prescribe for the purpose.

©)
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3 Health and Safety at Work

3.1 Liability of the employer under the tort of
negligence

3.1.1 Duty of care

Williams and Clyde Coal Co Ltd v English (1938) HL

The respondent was employed by the appellants at a colliery. At the end of
a day shift, the respondent was proceeding underground to the pit-bot-
tom, but he was then crushed when a haulage plant was set in motion. He
claimed that it was recognised mining practice that the haulage plant should
be stopped when day shift men were being raised to the surface. The ap-
pellants claimed that they had discharged their duty to provide a safe sys-
tem of work by appointing a qualified manager.

Held, by the House of Lords, that the duty to provide a safe system of
work was a personal one and rested on an employer, even where the actual
performance of the duty had been delegated to an agent. Per Lord Wright:

I think the whole course of authority consistently recognises a duty which
rests on the employer, and which is personal to the employer, to take
reasonable care for the safety of his workmen, whether the employer be an
individual, a firm or a company, and whether or not the employer takes
any ‘share in the conduct of the operations’.

Square D Ltd v Cook (1992) CA

The respondent was employed by the appellants as an electronics engineer and
was sent to Saudi Arabia, where his task was to complete work on four com-
puter control systems. The premises where he worked were occupied by an-
other company, and yet another company was the main contractor. Some tiles
had been removed from the floor of a corridor in order to complete wiring work,
which had left holes in the floor and, whilst seeking to avoid these holes, the
respondent’s foot became jammed in them and he suffered injuries to his knee.
Held, by the Court of Appeal, that the appellants were not liable.
Although an employer can be liable for injuries occurring at the premises
of third parties, whether or not an employer is actually held liable will
depend on all the circumstances, and here, as Farquharson L] put it:

53



BRIEFCASE on Employment Law

The suggestion that the home-based employer may have a responsibility
for the daily events of a site in Saudi Arabia has an air of unreality.

On the general principle, he observed:

It is clear that, in determining an employer’s responsibility, one has to look
at all the circumstances of the case, including the place where the work is to
be done, the nature of the building on the site concerned (if there is a
building), the experience of the employee who is so despatched to work at
such a site, the nature of the work he is required to carry out, the degree of
control that the employer can reasonably exercise in the circumstances and
the employer’s own knowledge of the defective state of the premises...

Hudson v Ridge Manufacturing Co Ltd (1957) HC

One of the defendants had engaged in practical jokes for many years and,
in particular, he often tripped up fellow employees. He had often been
reprimanded by the foreman, but no other action had been taken against
him. He then tripped up the plaintiff, a cripple, and injured him.

Held, by the High Court (QBD), that his employers were liable to the
plaintiff, because they had been aware of the employee’s misconduct for
some time and had not taken proper steps to put an end to it.

White and Others v Chief Constable of South Yorkshire Police and Others
(1999) HL

The respondents were police officers who had been on duty at Hillsborough
football stadium when 96 persons were crushed to death and many more
injured. They claimed damages in negligence against the Chief Constable
of South Yorkshire on the ground that he owed them a duty of care as
employees/rescuers to avoid exposing them to unnecessary risk of physi-
cal or psychiatric injury.

Held, by the House of Lords, that their claim failed. A claimant who is
not within the range of foreseeable physical injury is a ‘secondary’ victim
and, in order to recover compensation for psychiatric injury, must satisfy
the control mechanism set out by the House of Lords in Allcock v Chief
Constable of South Yorkshire Police (1992). This requires, inter alia, that there
must be close ties of love and affection between the claimant and the victim
which, obviously, could not be the case here. Accordingly, the police officers
could not recover, and the fact that they were employees was no reason in
itself for treating them as primary victims and allowing them to recover.

Walker v Northumberland County Council (1995) HC

The plaintiff was employed by the defendants as an area social services
officer. The volume of his work rose but, despite the plaintiff making rep-
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resentations calling for increased staffing levels, nothing was done, and the
plaintiff suffered a nervous breakdown. When he returned to work, it was
agreed to provide him with extra assistance but, after a month, it was with-
drawn. He suffered a second breakdown five months later and was subse-
quently dismissed on the ground of permanent ill health.

Held, by the High Court (QBD), that his employer owed the plaintiff a
duty of care. Per Goulding J, *...although there was little judicial authority
on the extent to which an employer owes to his employees a duty not to
cause them psychiatric damage by the volume or character of the work
which the employees are required to perform’, there was no reason why
the risk of psychiatric damage should be excluded from the employer’s
duty of care. However, he emphasised that claims based on psychiatric
damage ‘will often give rise to extremely difficult evidential problems of
foreseeability and causation’. What was crucial in this case was that the
plaintiff’s first breakdown meant that he ‘was exposed in his job to a
reasonably foreseeable risk to his mental health” and, therefore, the standard
of care required the local authority to provide additional assistance to the
plaintiff. In fact, the extra help provided was withdrawn after one month.

Note
See, also, Johnstone v Bloomsbury Area Health Authority (see 2.3.1, above).

Q In Walker v Northumberland County Council, Goulding ] held that the
local authority’s duty was owed irrespective of its staffing problem
caused by lack of resources. What do you consider to be the implica-
tions of this view?

3.1.2 The standard of care

Latimer v AEC Ltd (1953) HL

The respondents owned a large factory which was flooded by an unusu-
ally heavy rainstorm. The water then mixed with an oily liquid and col-
lected in channels on the floor; as a result, the floor surface became very
slippery. The respondents had kept a stock of what they believed would be
sufficient sawdust to cover all eventualities but, in fact, there was not enough
sawdust to cover the whole area. The appellant, an employee, slipped on
an untreated part of the floor and injured his ankle.

Held, by the House of Lords, that the employers were not liable. Per
Lord Tucker:

The only question was: “Has it been proved that the floor was so slippery
that, remedial steps not being possible, a reasonably prudent employer
would have closed down the factory rather than allow his employees to
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run the risks involved in continuing work?’... The absence of any evidence
that anyone in the factory during the afternoon or night shift, other than
the appellant, slipped, or experienced any difficulty, or that any complaint
was made by or on behalf of the workers, all points to the conclusion that
the danger was, in fact, not such as to impose on a reasonable employer the
obligation placed on the respondents by the trial judge.

Note
The judge in the High Court had held the employers liable.

Paris v Stepney Borough Council (1951) HL

The appellant, who was blind in one eye, worked for the respondents as a
garage hand. Whilst attempting to remove a bolt which held the springs of
an axle, he hit the bolt with a hammer, causing a piece of metal to fly into
his other eye, with the result that he became totally blind.

Held, by the House of Lords, that the respondents were liable for
negligence in failing to supply him with suitable goggles, even though they
might not have owed such a duty to a fully sighted employee. Per Lord
Morton of Henryton:

...if A and B, who are engaged on the same work, run precisely the same
risk of an accident happening, but if the results of an accident will be more
serious to A than to B, precautions which are adequate in the case of B may
not be adequate in the case of A, and it is a duty of the employer to take
such additional precautions for the safety of A as may be reasonable. The
duty to take reasonable precautions against injury is one which is owed by
the employer to every individual workman.

Withers v Perry Chain Co Ltd (1961) CA

The plaintiff had an attack of dermatitis due to a reaction to grease used in
her job. When she returned to work, she suffered further attacks of derma-
titis and sued her employer for negligence in employing her on work which
it either knew, or ought to have known, could cause dermatitis.

Held, by the Court of Appeal, that the employers were not liable.
Although on the principle in Paris v Stepney Borough Council, an employer
in such a case may have a duty to take special precautions to protect the
employee, there was no suggestion here that there were any special
precautions which could have been taken to protect the employee.

Pape v Cumbria County Council (1991) CA

The appellant was employed as a cleaner by the respondents. Her work
involved the use of chemical cleaning agents; cleaners, although provided
with rubber gloves, hardly ever used them. They were not warned of the
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dangers of dermatitis resulting from the skin coming into contact with chemi-
cal cleaning agents. The appellant contracted eczema as a result and sued
her employers for negligence.

Held, by the High Court, that they were liable. Per Waite J:

The dangers of dermatitis or acute eczema from the sustained exposure of
unprotected skin to chemical cleansing agents is well known, well enough
known to make it the duty of a reasonable employer to appreciate the risks
it presents to members of his cleaning staff, but at the same time, not so
well known as to make it obvious to his staff without any necessity for
warning or instruction.

There was a duty on the defendants to warn their cleaners of the dangers of
handling chemical cleaning materials with gloves at all times...no such
warning or instruction was given, and that is sufficient to place the defen-
dants in breach of their duty of care...

Q How can Withers v Perry Chain Co Ltd and Pape v Cumbria County
Council be distinguished? Consider also the approach taken by s 25
of the Health and Safety at Work Act 1974 (see 3.2, below) to the
question of dangerous articles and substances.

Pickford v ICI pic (1998) HL

The respondent was employed as a secretary by the appellants and claimed
that she suffered repetitive strain injury (RSI) in her hands because she had
been typing for prolonged periods without proper rest breaks.

Held, by the House of Lords, that the High Court judge was entitled to
find, on the medical evidence available, that it could not be said whether
her condition was organic or psychogenic. It was, therefore, for the respondent
to prove that her condition was organic and she had failed to do this. In
particular, it was found that she had exaggerated the amount and nature of
her typing work, especially as it was found that 25% of her work was not
typing. She could, therefore, plan her work so as to avoid undue strain and
her employers were not negligent in failing to warn her of the need for rest
breaks. As Lord Hope put it: ‘She did not need to be told what to do.’

Note

In Sheriff v Klyne Tugs (1999), the Court of Appeal held that an employment
tribunal had jurisdiction to award compensation by way of damages for
personal injury, including both physical and psychiatric injury, caused by
the “statutory tort” of unlawful discrimination. It was, therefore, an abuse
of process to claim such damages in a county court action when an action
brought in an employment tribunal claiming such damages had been settled.
See, also, Chapter 9.
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Note

See, also, James v Hepworth & Grandage Ltd (1968) and Reid v Rush and Tomkins
Group plc (1989).

3.1.3 Employer’s Liability (Defective Equipment) Act 1969

Section 1 Extension of employer’s liability for defective equipment
(1) Where, after the commencement of this Act:

(a) anemployee suffers personal injury in the course of his employ-
ment in consequence of a defect in equipment provided by his
employer for the purposes of the employer’s business; and

(b)  the defect is attributable wholly or partly to the fault of a third
party (whether identified or not),

the injury shall be deemed to be also attributable to negligence on the
part of the employer (whether or not he is liable in respect of the injury
apart from this sub-section), but without prejudice to the law relating
to contributory negligence and to any remedy by way of contribution
or in contract or otherwise which is available to the employer in re-
spect of the injury.

(2) Inso far as any agreement purports to exclude or limit any liability of

an employer arising under sub-s (1) of this section, the agreement shall
be void.

Coltman v Bibby Tankers Ltd (1987) HL

A ship, The Derbyshire, sank with all hands, and it was alleged that the ship
had been defectively built due to the negligence of the manufacturer.
Held, by the House of Lords, that the word ‘equipment’ in s 1(1) (above)
could include the actual workplace provided by the employer, such as a
ship, as here, as well as equipment in the more usual sense, such as tools.

3.1.4 Contributory negligence

The Law Reform (Contributory Negligence) Act 1945

Section 1 Apportionment of liability in case of contributory negligence

(1) Where any person suffers damage as the result partly of his own fault
and partly of the fault of any other person or persons, a claim in re-
spect of that damage shall not be defeated by reason of the fault of the
person suffering the damage, but the damages recoverable in respect
thereof shall be reduced to such extent as the court thinks just and
equitable, having regard to the claimant’s share in the responsibility
for the damage.
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Stapley v Gypsum Mines Ltd (1953) HL

The appellant claimed damages against the respondents in respect of the
death of her husband, who was killed by the fall of a roof in the mine
where he was working. The husband and a fellow employee, who worked
together, had been told to bring the roof down to make the area safe to
work in but, finding it difficult to bring the roof down, they decided to
disregard these instructions and continued working in the area, despite
the roof being unsafe.

Held, by the House of Lords, that the respondents were vicariously liable
for the negligence of the other employee, who was the senior of the two.
However, it was probable that, if the other employee had insisted on first
bringing the roof down, the deceased would have agreed with him. That
being so, the deceased’s own conduct amounted to contributory negligence;
damages payable to his widow were reduced by 80%.

3.1.5 Volentinon fit injuria

Bowater v Rowley Regis Borough Council (1944) CA

The plaintiff was employed by the defendants as a carter. He was told to
take out a horse which had tried to run away on several previous occasions
and, therefore, the plaintiff said that he did not wish to take out that par-
ticular horse. However, he was ordered to do so by the borough surveyor.
Whilst the plaintiff was driving the horse, it bolted and he was thrown to
the ground and injured.

Held, by the Court of Appeal, that the employers were liable and that
volenti did not apply. Goddard LJ:

The maxim volenti non fit injuria is one which, in the case of master and servant,
is to be applied with extreme caution. Indeed, I would say that it can hardly
ever be applicable where the act to which the plaintiff is said to be volens
arises out of his ordinary duty, unless the work for which the plaintiff is
engaged is one in which danger is necessarily involved. Thus, a man in an
explosives factory must take the risk of an explosion occurring, in spite of
the observance and provision of all statutory regulations and safeguards.

Note

See, also, Imperial Chemical Industries v Shatwell (1964).

3.2 Health and Safety at Work Act 1974

Section 2 General duties of employers to their employees

(1) TItshall be the duty of every employer to ensure, so far as is reasonably
practicable, the health, safety and welfare at work of all his employees.
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(2) Without prejudice to the generality of an employer’s duty under the
preceding sub-section, the matters to which that duty extends include,
in particular:

(@)

(b)

(©

(d)

(e

the provision and maintenance of plant and systems of work
that are, so far as is reasonably practicable, safe and without risks
to health;

arrangements for ensuring, so far as is reasonably practicable,
safety and absence of risks to health in connection with the
use, handling, storage and transport of articles and
substances;

the provision of such information, instruction, training and su-
pervision as is necessary to ensure, so far as is reasonably prac-
ticable, the health and safety at work of his employees;

so far as is reasonably practicable as regards any place of work
under the employer’s control, the maintenance of it in a condi-
tion that is safe and without risks to health and the provision
and maintenance of means of access to and egress from it that
are safe and without such risks;

the provision and maintenance of a working environment for
his employees that is, so far as is reasonably practicable, safe,
without risks to health, and adequate as regards facilities and
arrangements for their welfare at work.

Edwards v National Coal Board (1949) CA

A colliery worker, whilst walking along a travelling road in a coal mine,
was killed when part of the side of the road fell away. His widow claimed
damages from the National Coal Board (NCB) for breach of their statutory
duty to make the road secure, but the NCB relied on the defence provided
by s 102(8) of the Coal Mines Act 1911, which provided that there would be
no liability if it was not ‘reasonably practicable’ to avoid a breach of statu-
tory duty. In this case, the NCB argued that the number of travelling roads
and the difficulties of knowing when a fall in the road was likely to occur
meant that it was not reasonably practicable for them to make all travel-

ling roads secure.

Held, by the Court of Appeal, that the defendants had failed to establish

that this was not reasonably practicable. Asquith L] said that:
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Note

Although the case dealt with the interpretation of the phrase ‘reasonably
practicable” in other legislation, it can still be a useful guide to
the interpretation of this phrase in the Health and Safety at Work Act
1974.

Q Compeare this decision with that in Latimer v AEC Ltd (1953).

Section 3 General duties of employers and self-employed to persons other
than their employees

(1) It shall be the duty of every employer to conduct his undertaking in
such a way as to ensure, so far as is reasonably practicable, that per-
sons not in his employment who may be affected thereby are not thereby
exposed to risks to their health or safety.

(2) It shall be the duty of every self-employed person to conduct his un-
dertaking in such a way as to ensure, so far as is reasonably practicable,
that he and other persons (not being his employees) who may be af-
fected thereby are not thereby exposed to risks to their health or safety.

R v Associated Octel Co Ltd (1996) HL

The defendants ran a chemical plant, designated by the Health and Safety
Executive as a ‘major hazard site” and, for a number of years, they had
used a small firm of specialist contractors for repairs. The contractor’s eight
employees were employed virtually full time on the defendant’s site. One
employee was engaged in cleaning a tank, using the light from an electric
light bulb, when the light bulb broke, causing a bucket of highly inflam-
mable acetone, which was being used for the cleaning, to ignite. The em-
ployee was, in consequence, badly burned in the resulting flash fire.
Held, by the House of Lords, that the defendants were guilty of a
criminal offence under s 3 of the Health and Safety at Work Act 1974. The
duty imposed by s 3 was not the same as the common law principle under
which an employer is not normally liable for the acts of independent
contractors. The question under s 3 was, per Lord Hoffman: *...whether the
activity in question can be described as part of the employer’s undertaking.’
Here, the repairing of a tank clearly was such an activity. Accordingly, the
issue was then whether the defendants had taken all reasonably practicable
steps to avoid risk to the contractor’s employees, and it was unanimously
held that a jury, properly instructed on the law, would undoubtedly have
held that the defendants had not, and, therefore, would have convicted
them. In addition, the House of Lords doubted the reasoning in RMC
Roadstone Products Ltd v Jester (1994), where the Divisional Court held that
an employer was not guilty of an offence under s 3 of the Health and Safety
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at Work Act when he did not exercise control over what the independent
contractors were doing.

Note

See, also, R v Board of Trustees of the Science Museum (1993), where an
inspection showed that legionella bacteria in the cooling system of the
museum could be a danger to persons outside the building. The Court of
Appeal held that an offence could be committed under s 3 where there
was a risk of possible harm, and the prosecution did not need to prove
that any members of the public had actually been at risk. In R v British
Steel plc (1995), it was held that a corporate employer could not avoid
liability for an offence under s 3 on the basis that the company at senior
management level had taken all reasonable care to delegate supervision
of the work.

Section 6 General duties of manufacturers, etc, as regards articles and
substances for use at work

(1) Itshallbe the duty of any person who designs, manufacturers, imports
or supplies any article for use at work or any article of fairground
equipment:

(a) toensure, so far as is reasonably practicable, that the article is so
designed and constructed that it will be safe and without risks
to health at all times when it is being set, used, cleaned or main-
tained by a person at work;

(b)  to carry out or arrange for the carrying out of such testing and
examination as may be necessary for the performance of the duty
imposed on him by the preceding paragraph;

(c)  to take such steps as are necessary to secure that persons sup-
plied by that person with the article are provided with adequate
information about the use for which the article is designed or
has been tested, and about any conditions necessary to ensure
that it will be safe and without risks to health at all such times as
are mentioned in para (a) above and when it is being dismantled
or disposed of; and

(d) to take such steps as are necessary to secure, so far as is reason-
ably practicable, that persons so supplied are provided with all
such revisions of information provided to them by virtue of
the preceding paragraph as are necessary by reason of its be-
coming known that anything gives rise to a serious risk to health
or safety.
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Section 7 General duties of employees at work
It shall be the duty of every employee while at work:

(a) to take reasonable care for the health and safety of himself and of
other persons who may be affected by his acts or omissions at work; and

(b) as regards any duty or requirement imposed on his employer or any
other person by or under any of the relevant statutory provisions, to
co-operate with him so far as is necessary to enable that duty or re-
quirement to be performed or complied with.

Section 8 Duty not to interfere with or misuse things provided pursuant to
certain provisions

No person shall intentionally or recklessly interfere with or misuse anything
provided in the interests of health, safety or welfare in pursuance of any of
the relevant statutory provisions.

Section 9 Duty not to charge employees for things done or provided
pursuant to certain specific requirements

No employer shall levy or permit to be levied on any employee of his any
charge in respect of anything done or provided in pursuance of any specific
requirement of the relevant statutory provisions.

Section 21 Improvement notices
If an inspector is of the opinion that a person:

(a) is contravening one or more of the relevant statutory provisions; or

(b) has contravened one or more of those provisions in circumstances
that make it likely that the contravention will continue or be
repeated,

he may serve on him a notice (in this Part referred to as ‘an improvement
notice’), stating that he is of that opinion, specifying the provision or
provisions as to which he is of that opinion, giving particulars of the
reasons why he is of that opinion, and requiring that person to remedy the
contravention or, as the case may be, the matters occasioning it within such
period (ending not earlier than the period within which an appeal against
the notice can be brought under s 24) as may be specified in the notice.

Section 22 Prohibition notices

(1) This section applies to any activities which are being or are [likely] to
be carried on by or under the control of any person, being activities to
or in relation to which any of the relevant statutory provisions apply
or will, if the activities are so carried on, apply.

(2) If as regards any activities to which this section applies an inspector is
of the opinion that, as carried on or [likely] to be carried on by or
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under the control of the person in question, the activities involve or, as
the case may be, will involve a risk of serious personal injury, the in-
spector may serve on that person a notice (in this Part referred to as ‘a
prohibition notice’).

Section 25 Power to deal with cause of imminent danger

(1) Where, in the case of any article or substance found by him in any
premises which he has power to enter, an inspector has reasonable
cause to believe that, in the circumstances in which he finds it, the
article or substance is a cause of imminent danger of serious personal
injury, he may seize it and cause it to be rendered harmless (whether
by destruction or otherwise).

Section 47 Civil liability
(1) Nothing in this Part shall be construed:

(a) asconferring a right of action in any civil proceedings in respect
of any failure to comply with any duty imposed by ss 2 to 7 or
any contravention of s 8; or

(b) asaffecting the extent (if any) to which breach of a duty imposed
by any of the existing statutory provisions is actionable; or

(¢)  asaffecting the operation of s 12 of the Nuclear Installations Act
1965 (right to compensation by virtue of certain provisions of
that Act).

R v F Howe & Son (Engineers) Ltd (1999) CA

The company was convicted of a number of offences under the Health and
Safety at Work Act 1974, resulting from the death of an employee who had
been electrocuted through a cable being in a dangerous state of repair. A
circuit breaker had been deliberately interfered with, resulting in it becom-
ing inoperable. The company was fined £48,000 at the Crown Court, hav-
ing pleaded guilty.

Held, by the Court of Appeal, that the fine was excessive, because the
Crown Court judge should have given more weight to the means of the
company (which was small); therefore, the fine was reduced to £5,000.

Nevertheless, the court held that, in general, the level of fines for health
and safety offences was too low and, subject to the court’s remarks about
the need to take the means of a company into account, any fine must be
large enough to bring the message home that the object of prosecutions
was to achieve a safe environment for workers and those members of the
public who may be affected.
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3.3 Working Time Regulations 1998

Regulations 4(1) and (2) provide that:

1 Subject to reg 5, a worker’s working time, including overtime, in any
reference period which is applicable in his case, shall not exceed an
average of 48 hours for each seven days.

2 An employer shall take all reasonable steps, in keeping with the need
to protect the health and safety of workers, to ensure that the limit
specified in para (1) is complied with in the case of each worker em-
ployed by him in relation to whom it applies.

Note

Regulation 5, referred to in reg 4(1) above, deals with opt-out
agreements.

Barber v RJB Mining (UK) Ltd (1998) HC

Held, by the High Court, that the requirement in reg 4(1) (above) is manda-
tory and is incorporated into the contracts of employment of all workers.
Accordingly, an employee required to work in breach of reg 4(1) can bring
a civil action for a declaration and/or an injunction. Employees were not
limited to the remedies provided for in the Regulations of protection against
detriment and unfair dismissal. Nor was it the case that reg 4(1) had to be
read subject to reg 4(2), which would have the effect of limiting the
employer’s obligations, because it used the phrase ‘all reasonable steps’.
Regulation 4(2) was separate, and breach of it is a criminal offence.
Note, also:

(@) R Attorney General for Northern Ireland ex p Burns (1999)—definition of a
night worker.

(b)  Gibson v East Riding of Yorkshire Council (1999), where the EAT held that
Art 7 of the Working Time Directive (dealing with annual leave) was ca-
pable of direct enforcement against an emanation of the State. This opened
the door to a challenge to other parts of the Working Time Regulations,
provided that they were held capable of direct enforcement, on the basis
that they did not implement the Working Time Directive.
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4 Terminating the Contract

4.1 Termination not involving dismissal
4.1.1 By resignation

East Sussex County Council v Walker (1972) NIRC

After a disagreement with her employers, the applicant was strongly en-
couraged to resign. When she claimed a redundancy payment, the em-
ployer alleged she had not been dismissed but had voluntarily resigned.
Held, by the National Industrial Relations Court, that, where an
employee is prevailed upon to resign by pressure, that is not a valid
resignation but, rather, in practice, a dismissal. Per Brightman J:

...if an employee is told she is no longer required in her employment and is
expressly invited to resign, a court of law is entitled to come to the conclusion
that, as a matter of common sense, the employee was dismissed.

Note
See, also, Scott v Formica Ltd (1975).

Sheffield v Oxford Controls Co Ltd (1979) EAT

The applicant and his wife were employed as directors of the Oxford Con-
trols Co Ltd. Further to a disagreement between the applicant’s wife and
the controlling shareholders of the company, the shareholders insisted on
her dismissal. As a consequence, a dispute then arose between the appli-
cant and the shareholders, resulting in the applicant receiving a letter threat-
ening dismissal if he did not resign. Later, an agreement was signed, set-
ting out the financial terms for his resignation. The applicant claimed he
had been unfairly dismissed.

Held, by the EAT, that the applicant had not been dismissed, as he had
clearly agreed to terminate his employment on mutually acceptable terms.
The threat of dismissal was not a sufficiently causative factor in the
applicant’s decision to resign; rather, he had willingly resigned because of
the satisfactory terms that were offered to him to do so.
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Note

See, also, Staffordshire County Council v Donovan (1981); Jones v Mid Glamorgan
County Council (1997) and 4.1.2, below.

Martin v MBS Fastening Ltd (1983) CA

During a meeting between the applicant and his employer, the applicant
explained that he was being prosecuted for drunk driving. He was advised
that there would have to be an inquiry and it would probably end in dis-
missal. His employer suggested that it would be in the applicant’s best in-
terests if he resigned. The applicant followed the advice, but later made an
application for unfair dismissal. An industrial tribunal concluded that this
was not a dismissal. The applicant’s appeal was allowed by the EAT.

Held, by the Court of Appeal, that there were no grounds to intervene
in the industrial tribunal’s conclusion that there had not been a dismissal
in law. It is for the industrial tribunal to determine whether, on the evidence,
the employer or employee terminated the employment; the court will only
intervene if the tribunal’s decision was so perverse that no reasonable
tribunal could have come to that conclusion. Here, the tribunal’s decision
(on the facts) that the degree of pressure applied was not sufficient to induce
the employee’s resignation was commensurate with the evidence submitted.

Caledonian Mining Co Ltd v Bassett (1987) EAT

The defendant company wrote to all employees at a particular colliery,
informing them that a number of jobs would be lost there. The applicants
were interviewed for other work with the company, but, eventually, were
not offered alternative jobs. Instead, it was arranged for them to find work
with other employers. The applicants then terminated their employment
with the defendants and claimed a redundancy payment. The defendants
argued that, as the applicants had resigned to take other jobs, they had not
been dismissed and so were not able to make a redundancy claim.

Held, by the EAT, that, in these circumstances—where the employers
had caused the employees to leave employment and the employers’ purpose
in finding the applicants other employment was to avoid having to make
redundancy payments—resignation was not the reason for the termination
of the contract of employment; the applicants had been dismissed.

Hellyer Brothers v Atkinson and Dickinson (1994) CA

The plaintiff employees had been employed for a number of years on the
employer’s fishing boats under a series of ‘crew agreements’. These agree-
ments lasted for a specified period of time, unless (as listed in the contract)
they were terminated by mutual agreement, by notice or by loss of the
vessel. Due to the company decommissioning their boats, the plaintiffs
‘signed off” from the latest crew agreement.
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The employees claimed a redundancy agreement on the basis that their
employment had been terminated once they had been informed of the
decommissioning. The employer argued that, as termination was neither
by loss of the vessel nor by notice, it must have been terminated by mutual
consent when they ‘signed off” from the crew agreement.

Held, by the Court of Appeal, that unilateral termination had taken
place when the employees had been told that the boats on which they were
employed would not be sailing again. It could not be accepted that
termination must have been by mutual agreement under the contract. When
the employees ‘signed off’, they were only signifying acceptance of what
was, in practice, a fait accompli, and were merely waiving their right to
receive notice of dismissal.

Kwik Fit (GB) Ltd v Lineham (1992) EAT

Lineham was a manager of one of the company’s depots. After a security
officer reported an incident, Lineham was disciplined by the divisional
sales manager. During a heated interview between them, Lineham threw
his keys down on the counter and left. The divisional sales manager in-
formed personnel that Lineham should not be re-employed. When Lineham
claimed unfair dismissal, the employers argued he had not been dismissed,
as he had unambiguously resigned at the end of the interview with the
divisional sales director.

Held, by the EAT, that, where an employee unambiguously resigns, by
actions or words, with immediate effect, an employer is entitled to assume
them as genuine and treat them as such by accepting the repudiation of the
contract immediately (following Sothern v Franks Charlesly & Co (1981)).
However, in cases where the words are spoken or the actions are taken under
pressure and in the heat of the moment, an employer should allow a reasonable
period of time to elapse (a day or two) before accepting a resignation at face
value. During this period, facts may emerge which cast doubt upon whether
theresignation was truly intended to be taken seriously. Furthermore, although
an employer is not under a duty to investigate the circumstances of such a
‘resignation’, it may be prudent to do so to ascertain whether the employee
really did intend to resign. On these facts, the employer was not entitled to
assume that what had actually occurred was a genuine resignation.

Note

In the earlier decision of the EAT in Barclay v City of Glasgow District Council
(1983), the court held that the employer was not entitled to treat as a notice
of termination an unequivocal oral resignation by an employee who had
serious learning difficulties. Employers are expected to take account of the
special circumstances of each employee when determining whether the
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‘resignation” was a conscious and rational decision. See, also, the Court of
Appeal’s decision in Sovereign House Security Services Ltd v Savage (1989).

Ely v YKK Fasteners Ltd (1994) CA

The employee informed his employers that he wished to give up his job to
move to Australia. When he was asked some months later for a firm date
for his last day at work, he said he had changed his mind and wished to
stay. The employers had made arrangements for a replacement and said
that, as far as they were concerned, he had resigned when he informed
them of his intention to leave.

Held, by the Court of Appeal, that the employee’s intimation of an
intention to resign did not amount to a formal notice of termination of his
contract. The employee had expressed an intention to resign in the near
future; it was not an unequivocal actual resignation. Consequently, by
insisting that he had resigned and should leave their employment, the
employer had dismissed the employee.

Note

Although the employee succeeded in establishing that he had been dismissed,
on the facts of the case, it was held that he had not been unfairly dismissed.

London Transport Executive v Clarke (1981) CA

The applicant, who was employed as a bus mechanic, requested unpaid
leave to visit family in Jamaica. His application was refused. The applicant
was told that, should he go without permission, his name would be re-
moved from the books. When the applicant went on holiday, the employ-
ers wrote to his home address, requesting an explanation as to his absence.
Later, they wrote to say that if no explanation was forthcoming, it would
be assumed that he did not wish to continue in employment and had re-
signed from his job. Some time later, when the applicant presented himself
at work, he was refused entry. The employers argued that the applicant
had not been dismissed, but that he had left of his own accord.

Held, by a majority of the Court of Appeal, that the employee’s contract
of employment had not been terminated by his own conduct in absenting
himself from work for seven weeks without permission. Where an employee
has engaged in a repudiatory breach (serious misconduct), an employer
will normally terminate the employee’s contract (thereby accepting the
breach) by formal written means. Here, acceptance of the repudiatory breach
and subsequent termination of contract occurred when the employer
refused to allow the employee to return to work.

Note
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This decision was of some importance, as the Court of Appeal clearly rejected
the notion of ‘constructive resignation’. As the contract of employment is
not automatically terminated by breach, it is the employer who must accept
the repudiation and expressly or impliedly terminate.

Q What would have been the practical consequences if the courts had
found that an employee’s fundamental breach of contract could, by
itself, terminate the contract?

4.1.2 By subsequent agreement

McAlwane v Boughton Estates (1973) NIRC

The employee, a painter and decorator, was given notice of termination of
employment by his employer. A week before the expiry of notice, the em-
ployee orally asked to leave immediately in order to start a new job. The
employer granted the request. The employee subsequently applied for a
redundancy payment and unfair dismissal compensation. The employer
argued that, as the employee had himself requested permission to leave
before the expiry of notice, this was now a case of an agreed termination of
the contract, rather than a dismissal.

Held, by the National Industrial Relations Court, that this was not a
consensual termination, but merely an agreed variation of notice;
consequently, the dismissal remained effective. Per Donaldson J:

...tribunals should not find an agreement to terminate employment unless
it is proved that the employee really did agree, with full knowledge of the
implications it had for him.

Igbo v Johnson Matthey Ltd (1986) CA

Mrs Igbo had requested, and had been given, extended unpaid leave to
visit relatives in Nigeria. Before she left, she signed a holiday agreement
which stated, inter alia:...you have agreed to return to work on 28 Septem-
ber 1983. If you fail to do this, your contract of employment will automati-
cally terminate on that date.” Although Mrs Igbo returned to the UK before
that date, she did not report for work, as she was sick. The employers ar-
gued that, as she had failed to comply with the agreement, her employ-
ment was terminated in accordance with the terms of the contract.

Held, by the Court of Appeal (overruling British Leyland (UK) Ltd v Ashraf
(1978)), that such termination agreements went against s 140 of the
Employment Protection (Consolidation) Act 1978 (now s 203 of the
Employment Rights Act 1996), which holds that any term in a contract
which purports to limit or exclude rights (for example, to claim unfair
dismissal) provided by the statute is void and unenforceable.
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Note

The Court of Appeal commented that, if such an agreement could bring a
contract to an end, it would be possible for an employer to insert a clause in

an employment contract stating that lateness for work would be treated as
a reason for automatic termination, thereby excluding any unfair dismissal
claim in such circumstances.

Q Would it have made any difference if Mrs Igbo had received a finan-
cial or other inducement to sign the document?

Humber and Birch v University of Liverpool (1985) CA

The university employers sent round a circular requesting volunteers for
premature retirement. Humber and Birch volunteered, and received en-
hanced retirement payments. On the termination of their employment con-
tracts, the applicants argued that they had been dismissed, as it was the
employer who had formally terminated their contracts, and so they were
entitled to statutory redundancy payments.

Held, by the Court of Appeal, that this was a genuine agreement (not
imposed as in Igbo, above) facilitated by the financial benefit provided to
the employees. Employment had been terminated by the employee’s offer
to retire, accepted by the university. Consequently, this was a case of
termination by mutual agreement, not dismissal.

Note

See, also, Burton, Allton & Johnson Ltd v Peck (1975); Morley v CT Morley Ltd
(1985); and Scott v Coalite Fuels Ltd (1988).

Logan Saltan v Durham County Council (1989) EAT

The applicant was employed as a social worker. As a result of a disciplinary
hearing, he was redeployed to a new team on the same grade. Due to fur-
ther disputes with the employer, the applicant was given notice of another
disciplinary hearing and a recommendation that he be dismissed. In order
to forestall possible dismissal, the applicant’s union representative negoti-
ated a financial package for the applicant’s agreement to the termination of
his contract. The applicant argued that he had been unfairly dismissed, as
the contract he had entered into was void for duress or, alternatively, that it
was void by virtue of s 203 of the Employment Rights Act 1996.

Held, by the EAT, that this was not a dismissal, but an example of a
valid and enforceable, mutually agreed termination agreement. The
employee entered into the agreement for financial reasons, without duress
and after taking appropriate union advice. Per Wood J:
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...in the resolution of...disputes, it is in the best interests of all concerned
that a contract made without duress, for good consideration, preferably
after proper and sufficient advice and which has the effect of terminating a
contract of employment by mutual agreement (whether at once or on some
future date) should be effective between the contracting parties, in which
case, there probably will not have been a dismissal.

Note

The EAT also distinguished this case from Igbo, as there had not been (as
there had been in Igbo) a variation of an existing contract. Neither did ter-
mination depend on the happening of a future event. Rather, a separate
contract had been negotiated about an immediate termination.

4.1.3 Frustration by iliness

Poussard v Spiers (1876) HC

The plaintiff was an opera singer who agreed to sing at the defendant’s
theatre for a period of three months. Just before the opening night, the
plaintiff was taken ill. Because the defendant was unsure how long the
illness might continue, an understudy was appointed. The understudy
performed the part for the first two weeks. On recovery, the plaintiff ex-
pected to resume the role. However, the defendant, satisfied with the per-
formance of the understudy, refused to allow the plaintiff to return.

Held, by the High Court, that, in these circumstances, the illness which
had prevented the plaintiff from performing went to the root of the contract
and performance of the contract was radically different from envisaged at
the time the contract was agreed. As such, the defendants were
automatically discharged from further obligations to the plaintiff.

Condor v Barron Knights Ltd (1966) HC

The plaintiff entered into a contract whereby he agreed to act as the drum-
mer for the defendant rock band for a period of five years. Due to the stress
of the work and subsequent illness, the plaintiff was unable to perform on
the number of nights specified in the contract. On the termination of the
contract, the plaintiff claimed he had been wrongfully dismissed.

Held, by the High Court, that there was a likelihood that the plaintiff
would suffer continual damage to his mental and physical health if he
continued to perform at the level specified in the contract. Therefore, as it
was impossible for him to continue, his illness was a sufficiently grave
event to frustrate the contract.

73



BRIEFCASE on Employment Law

Marshall v Harland Woolf (1972) NIRC

The applicant was a shipyard fitter who was absent from work (without
pay) for 18 months because of illness. Due to a decision by the employers
to shut down their business, the applicant was dismissed (with the rest of
the workforce). The applicant was refused a redundancy payment, as his
employers argued, inter alia, that his contract of employment had been ter-
minated by frustration.

Held, by Sir John Donaldson in the National Industrial Relations Court,
that, in the context of incapacity due to sickness, whether or not a contract
had been determined by frustration depended upon whether, in accordance
with the general test elaborated in Davis Contractors Ltd v Fareham Urban District
Council (1956), the employee’s incapacity, looked at before the purported
dismissal, was of such a nature, or appeared likely to continue for such a period,
that further performance of obligations in the future would be either impossible
or would be a thing radically different from that undertaken by the employee
and accepted by the employer under the agreed terms of employment.

Note

In this particular case, Sir John Donaldson believed that, as the employee
might well recover and resume work, further performance of the employee’s
obligations were neither impossible nor radically different from that un-
dertaken under his contract. Accordingly, the relationship had not been
terminated by frustration.

Egg Stores Ltd v Leibovici (1976) EAT

Mr Leibovici was injured in an accident and was absent from work for four
months. The employers had taken on a replacement worker and refused to
allow him back.

Held, by the EAT, per Phillips J:

...if an event such as an accident or illness occurs, the course and outcome
of which is uncertain...there will have been frustration of the contract if the
time arrives when, looking back, one can say that, at some point, matters
had gone on so long, and the prospects for future employment were so
poor, that it was no longer practical to regard the contract as still subsist-
ing. Among the matters to be taken into account in such a case in reaching
a decision are these:

(1) the length of the previous employment;

(2) how long it had been expected that the employment would continue;

(3) the nature of the job;

(4) the nature, length and effect of the illness or disabling event;

(5) the need of the employer for the work to be done, and the need for a
replacement to do it;
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(6) the risk to the employer of acquiring obligations in respect of redun-
dancy payments or compensation for unfair dismissal to the replace-
ment employee;

(7) whether wages have continued to be paid;

(8) the acts and the statements of the employer in relation to the employ-
ment, including the dismissal of, or failure to dismiss, the employee;
and

(9) whether, in all these circumstances, a reasonable employer could have
expected to wait any longer.

Harman v Flexible Lamps Ltd (1980) EAT

The plaintiff had been employed as a quality control inspector for two years.
In the first year of employment, she had been off sick for 13 weeks. At the
beginning of the second year, she was sick for two months. This absence
resulted in her employers informing her that they regarded her employ-
ment as at an end.

Held, by Bristow | in the EAT, that the discharge of contracts of
employment by frustration cannot normally occur where the contract is
determinable by notice, as, otherwise, the provisions of the Employment
Protection (Consolidation) Act 1978 (now the Employment Rights Act 1996),
protecting against unfair dismissal, would be too easily avoided. In a case
like this, where notice could be, and was, provided, a dismissal had taken
place, not a termination of the contract by operation of law.

Notcutt v Universal Equipment Co (1986) CA

Notcutt had worked for Universal Equipment Co as a milling machine op-
erator for over 28 years. In 1983, he suffered a disabling heart attack. After
several months of absence, the employers requested a medical report from
his doctor. The prognosis was that he was unlikely to return to work. Con-
sequently, some eight months after his heart attack, he was given notice by
his employers. Due to a dispute over sick pay, the employers argued his con-
tract had been terminated by frustration before notice was given.

Held, by the Court of Appeal, that there was no reason in principle
why a contract of employment determinable by notice should not be subject
to the long established doctrine of frustration. Bristow J’s view in Harman v
Flexible Lamps Ltd, that the doctrine did not formally apply in such cases,
could not be sustained. In this case, per Lord Justice Dillon:

...the coronary which left the complainant unable to work again was an
unexpected occurrence which made his performance of the contractual
obligations to work impossible and brought about such a change in the
significance of the mutual obligations that the contract, if performed, would
be a different thing than that contracted for.
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Williams v Watsons Coaches (1990) EAT

The applicant was employed as a part time typist. Due to an accident at
work, she was absent from work for 18 months. On the sale of her
employer’s business, there was no work available for her when she re-
turned.

Held, by the EAT, that, in the present case, the industrial tribunal’s
decision that her contract had been frustrated was flawed, as the tribunal
had failed to fully consider the legal issues in reaching that decision. The
tribunal should ensure that the factors outlined by Phillips ] in Leibovici are
properly considered in determining whether, in reality, the contract has
been terminated by frustration. In addition, the tribunal should also consider
whether there is a prospect of recovery and return to employment, and
whether sick pay is provided during the period of incapacity.

Note

The EAT also counselled that the courts should be wary of allowing the
doctrine to apply too readily when redundancy occurs or where there is
evidence that, in reality, a dismissal by reason of disability has occurred.
Furthermore, if the employer has caused the injury which results in the
employee being off work, the employer cannot rely on the doctrine of
frustration, as they are at fault in creating the frustrating event.

Villella v MFI Furniture Centres Ltd (1999) HC

The claimant’s contract of employment included a permanent health in-
surance scheme, whereby incapacity benefit was payable indefinitely where
the claimant was absent due to sickness. After being absent for a number
of years due to sickness, the employer terminated payments to the claim-
ant. On initiating legal proceedings under the contract, the claimant’s em-
ployer argued that his contract of employment had been terminated by
frustration, due to his long term absence.

Held, by the High Court, that the claimant’s long term incapacity had
not frustrated the contract. Although a contract of employment is capable
of frustration by long term incapacity of sufficient duration to strike at the
root of the contract, an occurrence, as here, which is both foreseen and
provided for by the contract is incapable of being a frustrating act.

4.1.4 Frustration of the contract by imprisonment

Hare v Murphy Brothers (1974) CA

The applicant was a foreman who had been employed for 25 years. He was
sentenced to 12 months” imprisonment for unlawful wounding outside of
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work. On his release from prison, he went back to his employers, who told
him his post had been filled. He subsequently claimed unfair dismissal.

Held, by the Court of Appeal, that, in the light of the length of time the
applicant was away from his work and was unable to perform his
obligations under the contract, the sentence of imprisonment imposed by
the court was a frustrating event. Per Lord Denning MR:

...where the man committed an unlawful act and was sentenced to 12
months” imprisonment, the event was so unforeseen and the delay so long
that the contract of employment was brought automatically to an end when
the sentence was imposed.

Norris v Southampton City Council (1982) EAT

The applicant had been convicted of several driving offences over an 18
month period, which culminated in a conviction for reckless driving whilst
disqualified. He was remanded in custody prior to sentencing. It was an-
ticipated that he would receive a substantial custodial sentence. On hear-
ing of these circumstances, his employers sent him a letter terminating his
employment.

Held, by Kilner Brown ] in the EAT, that, where a person by his own
conduct makes the performance of his contract of employment impossible,
thatis normally a repudiatory breach which entitles the employer to dismiss
him or her. Frustration can only apply where there is no fault of either
party (such as in a case of illness). Where there is fault, such as where the
contract cannot be performed due to the employee’s own conduct in
committing a criminal offence, then the doctrine of frustration cannot arise.
Thus, in this case, his contract had not automatically come to an end through
frustration, but rather the employee had committed a repudiatory breach
which the employer accepted by sending the letter of termination, which
was a dismissal in law.

Note

In the course of his judgment, Kilner Brown ] criticised the decisions in
Harrington v Kent County Council (1980) and Chakki v United Yeast Co (1982)
by different divisions of the EAT. In both these cases, the EAT held that a
sentence of imprisonment could result in termination by frustration. Kilner
Brown ] regarded them as being of ‘doubtful authority’, as they had
misinterpreted the Court of Appeal’s judgment in Hare v Murphy Brothers
by according too much credence to the opinion of Lord Denning MR.
However, see below for a more recent decision of the Court of Appeal on
the issue of fault and frustration.
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FC Shepherd & Co Ltd v Jerrom (1986) CA

The employee was a apprentice plumber who was sentenced to 6 months’
detention after being convicted of offences arising out of his involvementin a
gang fight. His employer terminated his contract and refused to allow him to
resume his training. The employee submitted a claim of unfair dismissal.
Held, by the Court of Appeal, that the imposition of a custodial sentence
on an employee was capable in law of frustrating a contract of employment,
even though performance of the contract had been rendered impossible by
an act that was the fault of one of the parties. The principle that the frustrating
act must have occurred without the fault of either of the parties is to ensure
that the party against whom frustration is asserted cannot rely on his own
misconduct to avoid the legal consequences of his actions. Otherwise, to permit
an employee to improve his position by asserting that an event which would
otherwise bring about a discharge by frustration did not do so because it was
caused by his own fault would, per Mustill L]: “...be an affront to common
sense and an infringement of what Diplock L], in Hong Kong Fir Shipping Cov
Kawasaki Kischen Kaisha (1962), described as “the fundamental legal and moral

7

rule that a man should not be allowed to take advantage of his own wrong”.

Note

Balcombe L] came to the same conclusion as Mustill L], but argued from the
position (agreeing with Lord Denning MR in Hare v Murphy Brothers) that it
was not the actual crime which caused the frustrating event, but the

imposition of the sentence by the court, which was independent of the ‘fault’
of the plaintiff.

Q Considering the effect of the doctrine of frustration on the remedy of
unfair dismissal and redundancy, should it be excluded by statute as
an operative reason for the termination of an employment contract?

4.2 Termination by dismissal
4.2.1 Express dismissal with or without notice

Section 95(1) of the Employment Rights Act 1996

...an employee shall be treated as dismissed by his employer if...

(a) thecontract under which he is employed is terminated by the employer,
whether it is so terminated with or without notice...

b) ...

(©)
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Futty v D & D Brekkes Ltd (1974)

The applicant was a fish filleter at Hull Docks who often engaged in abusive
‘banter” with fellow workers and his supervisors. During one bantering ses-
sion, the exchanges became more acrimonious and the applicant was told by
his supervisor, ‘If you don't like the job, fuck off. The applicant took the super-
visor athis word and left the premises, later claiming he was unfairly dismissed.

Held, by the industrial tribunal, that the meaning of these words had to
be considered against the background of the custom and practice of the
fish trade and the circumstances of the job. Here, where the use of ‘industrial’
language and light hearted conflict was common, the words did not
necessarily mean the applicant was dismissed. Instead, the words amounted
to general criticism and an exhortation to the applicant to take a ‘cooling
down’ break from work. Thus, the applicant had terminated his own
contract by leaving and subsequently finding another job.

Tanner v DT Kean Ltd (1978) EAT

Tanner had received orders from his employer not to use the company van
outside working hours and had received finance from his employer to buy
a car for personal use. On hearing that Tanner had still been using the
company van for his own use, the employer exclaimed: “‘What’s my fucking
van doing outside; you're a tight bastard. I've just lent you £275 to buy a
car and you are too tight to put juice in it. That’s it, you're finished with
me.” Tanner claimed he had been dismissed unfairly.

Held, by the EAT, that the industrial tribunal, considering all the factual
circumstances of the case, was entitled to hold that the employer had merely
spoken in the heat of the moment and had not intended to bring the contract
to an end, and so dismiss the employee. In determining whether the words
oractions of an employer constituted a dismissal in law, an additional question
to consider is how a reasonable employee would in all the circumstances have
understood what the employer intended by what he said or did. In these
circumstances, a reasonable employee would have understood that the words
were spoken as a reprimand and not as an intended dismissal.

Q Could the behaviour of the employer have amounted to a breach of
the implied term of trust and confidence and, therefore, have re-
sulted in a constructive dismissal of the employee?

J and J Stern v Simpson (1983) EAT

The applicant was employed as a general manager of a business owned by
Mrs Stern and her son. During a heated discussion between the applicant
and the owners, Mrs Stern shouted ‘Go, get out, get out’. The applicant left
the premises and later on, on his return, found himself locked out of his
office. The industrial tribunal held that he had been dismissed in law.

79



BRIEFCASE on Employment Law

Held, by the EAT, that, in order to determine whether there has been a
dismissal in law, the correct test is to construe the words in the context of
the facts to ascertain whether the words used clearly establish that a dismissal
has taken place. Only if there is some ambiguity should the further test—of
whether a reasonable employer or employee in the surrounding
circumstances of the case might have understood the words to amount to a
termination of the contract—be applied. In this case, the tribunal had failed
to consider the relevance of the heated argument when deciding the phrase
‘Go, getout, get out’ amounted to a dismissal, and so the appeal was allowed.

Haseltine Lake & Co v Dowler (1981) EAT

The applicant was informed by the employer that he had no future with
the firm and was advised to look for alternative work; otherwise, he would
have to be dismissed. He was told that he ought to leave before ‘the end of
the summer’. After being periodically reminded that he was expected to
find another job, the applicant resigned and claimed unfair dismissal.
Held, by the EAT, that the applicant had not been dismissed. A contract
can only be terminated where there is a known date for termination or
where the circumstances are such that the date of termination can be
ascertained. The present case was not one where the employers had
threatened immediate dismissal if the applicant did not resign or said that
he would be dismissed at a particular future date. The employers had merely
issued a warning that, at some point in the future, he may be dismissed.

Note

On the necessity for a dismissal to have an ascertainable date, see,
also, Doble v Firestone Tyre Co Ltd (1981) and Tunnel Holdings Ltd v Woolf
(1976).

Halfpenny v Ige Medical Systems Ltd (1999) CA

After the end of her maternity leave, the applicant was too ill to return to
work on the agreed date. Her employer took the view that, as she did not
exercise her right to return to work, her contract of employment had lapsed
and, therefore, there was no dismissal in law. The EAT held that the con-
tract of employment does continue to subsist after an employee goes on
maternity leave, but only for the purposes of permitting the employee to
revive it when she exercises her statutory right of return. If she fails to
exercise that right, the contract comes to an end by implied agreement.
Held, by the Court of Appeal, that the EAT decision could not be
supported. The process of exercising the right to return is complete once
the appropriate notices have been given for the notified date of return. The
contract of employment is then revived, and a failure by an employer to
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permit a return to work is an express termination by the employer; thatis, a
dismissal.

Note

See, also, Hilton Hotels Ltd v Kaissi (1994) and Cress v Royal London Insurance
(1998).

Alcan Extrusions v Yates (1996) EAT

On the imposition of a new shift system, which worsened the terms and
conditions of employment, Yates and others informed the employer that
they would only work the new shift system under protest and would re-
serve their right to claim unfair dismissal. Subsequently, they put in an
application for unfair dismissal while continuing to work under protest.

Held, by the EAT, that, where an employer introduces a fundamental
change in employment terms without obtaining an employee’s consent,
that could constitute an express dismissal. Per Judge Smith QC:

...where an employer unilaterally imposes radically different terms of
employment, applying the principle in Hogg v Dover College (1990), there is
a dismissal under [s 95(1)(a)] if, on an objective construction of the relevant
letters or other conduct on the part of the employer, there is a removal or
withdrawal of the old contract.

Note

There is great significance in identifying a unilateral change of contract as an
express dismissal, rather than a repudiatory breach for the purposes of
constructive dismissal (see 4.2.3, below). In a situation where a contract has
been imposed on an employee, he or she may claim unfair dismissal,
although still technically employed so long as the “acceptance’ of the changes
was under protest and so without prejudice to his or her statutory rights.
However, it should also be noted that this decision has attracted a substantial
degree of academic criticism, as it seems to contradict previous case law
that a contract of employment is not terminated ‘automatically’ on
repudiatory breach by an employee or employer, but that the other party
must positively ‘elect’ to terminate: see London Transport Executive v Clarke
(1981), 4.1.1, above.

4.2.2 Expiration of a fixed term contract

Section 95(1) of the Employment Rights Act 1996

...an employee shall be treated as dismissed by his employer if:

(@)
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(b) where under the contract he is employed for a fixed term, that term
expires without being renewed...

(©

Dixon v BBC (1979) CA

The employee was employed as a porter under a series of fixed term con-
tracts that were determinable by one week’s notice. When the final con-
tract expired, the BBC failed to renew it and Dixon claimed he had been
unfairly dismissed. The BBC argued that, where a contract includes a term
providing for termination before the end of the fixed term, it could not be
a ‘fixed term contract’ for the purposes of the Act.

Held, by the Court of Appeal, that Dixon had been dismissed within
the meaning of s 95(1)(b) when his fixed term contract had not been
renewed, even though the contract included a term that it could be
determined by one week’s notice within that period. To decide otherwise
would, per Lord Denning:

...mean that an employer could always evade the Act by inserting a simple
clause ‘determinable by one week’s notice’. That can never have been the
intention of the legislature at all.

Note

The Court of Appeal, in coming to this conclusion, had to directly contradict
the decision of the Court of Appeal in BBC v loannou (1975) that, if a notice
clause is included in a contract, it is not a ‘fixed term’ contract for the
purposes of the statute. The decision in Dixon was justified by a finding
that the loannou judgment was given per incuriam (that the court had failed
to consider other relevant matters—that is, the true intention behind the
legislation). Also, see on fixed term contracts and the exclusion of
employment rights: Housing Services v Cragg (1997); Bhatt v Chelsea and
Westminster Health Care Trust (1997); and BBC v Kelly-Phillips (1998).

Wiltshire County Council v NATFHE and Guy (1980) CA

The applicant had been employed as a part time teacher for several years
at a college in Wiltshire. At the beginning of each academic year, she en-
tered into a fresh contract to teach certain courses on specified days and for
a specified number of hours. The contracts would terminate at the end of
the academic year, when the courses she taught had finished. At the begin-
ning of the academic year for 1977, her appointment was not renewed and
she claimed this amounted to a non-renewal of a fixed term contract and
that she had been dismissed in law. Her employer argued that the circum-
stances of her engagement amounted to a contract for specified work which,
when the courses ended, was discharged by performance.
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Held, by the Court of Appeal, that this was a fixed term contract within
the meaning of the statute. A fixed term contract has a defined beginning
and a defined end. This contract satisfied this requirement. As the applicant
was employed for the academic session ending on the last day of the
summer term, it was known when the contract would cease, so it did have
a defined or determinable end.

Note

The Court of Appeal accepted the argument that, if it had been shown that
it was a contract to perform a specified task—to teach certain courses the
length of which were not known when the contract was made—she would
not have been employed for a fixed term.

Brown v Knowsley Borough Council (1986) EAT

The employee had been employed as a temporary teacher under a series of
fixed term contracts. At the start of the academic year 1983, she was offered a
contract which stipulated, inter alia, that: “The appointment will last only as
long as sufficient funds are provided either by the Manpower Services Com-
mission or by other sponsors to fund it.” Later in the year, she was informed
that, due to the failure of the college to attract sufficient funding for these
courses, the contract would terminate in accordance with the above clause.

Held, by the EAT, that the contract came to an end automatically when
the event specified in the letter took place, that is, when funds for the course
were not provided by the Manpower Services Commission. The employee
had not been employed on a fixed term contract, but for a specific purpose.
When that specific purpose was completed or came to an end, the contract
was discharged by performance. Thus, in such circumstances, there was
no dismissal within the meaning of the statutory definition.

Q Do you think an argument based on s 203 of the Employment Rights
Act 1996 should have succeeded in this case?

Note

Further cases on the discharge of a “task contract’ by performance—Ryan v
Shipboard Maintenance Ltd (1980) and Ironmonger v Movefield Ltd (1988). See,
also, Cress v Royal London Insurance (1998).

4.2.3 Constructive dismissal

Section 95(1)

...an employee shall be treated as dismissed by his employer if:
(@ ...
b) ...
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(c) the employer terminates that contract with or without notice, in cir-
cumstances such that he is entitled to terminate it without notice by
reason of the employer’s conduct.

Western Excavating (ECC) Ltd v Sharp (1978) CA

The applicant had been suspended without pay by the employer as a disci-
plinary measure for taking a day off work without permission. This put the
applicant in severe financial difficulties. In order to obtain accrued holiday
pay and to pursue an unfair dismissal claim, he resigned, arguing he had
been constructively dismissed on the grounds that the employer had acted
unreasonably by refusing him a loan or an advance on his holiday pay.

Held, by the Court of Appeal, that the employer’s conduct did not
amount to constructive dismissal. Per Lord Denning;:

If the employer is guilty of conduct which is a significant breach going to
the root of the contract of employment, or which shows that the employer
no longer intends to be bound by one or more of the essential terms of the
contract, then the employee is entitled to treat himself as discharged from
any further performance. If he does so, then he terminates the contract by
reason of the employer’s conduct. He is constructively dismissed. The
employee is entitled in these circumstances to leave at the instant without
giving any notice at all or, alternatively, he may give notice and say that he
is leaving at the end of the notice. But the conduct must in either case be
sufficiently serious to entitle him to leave at once.

Note

This case finally established that an employee is not entitled to claim
constructive dismissal merely on an allegation the employer has engaged
in “unreasonable behaviour’. The conduct of the employer must be such
that a repudiatory breach of contract has occurred. See the earlier cases—
Pepper v Webb (1969); Marriot v Oxford Co-op Society (1970); Wetherall Ltd v
Lynn (1978); Turner v London Transport Executive (1977); and Burroughs
Machines Ltd v Timmoney (1977).

Courtaulds Ltd v Andrew (1979) EAT

Andrew was an experienced supervisor with an unblemished service
record. During a heated argument with a member of management, the
manager exclaimed, in earshot of others, “You can’t do the bloody job any-
way’. Andrew reacted by leaving and claiming he had been constructively
dismissed, due to the conduct of the manager.

Held, by the EAT, that there is an important implied term in a contract
of employment that an employer will not conduct themselves in a manner
likely to destroy or seriously damage the relationship of trust and confidence
that must exist between the employee and employer in order for the contract
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to function effectively. Where the employer has criticised the applicant without
good reason in earshot of others, this is conduct which destroys the
relationship of trust between the parties and is a fundamental breach that
goes to the root of the contract, justifying the employee to claim he had been
constructively dismissed.

Lewis v Motorworld Garages Ltd (1985) CA

Lewis had been demoted from his position as sales manager. As a conse-
quence, he lost his office, was given a smaller company car and a salary in-
crease was withheld from him. After numerous incidents of senior manage-
ment criticising his work, the applicant left his job and claimed that he had
been constructively dismissed. He argued that their overall conduct was such
thatarepudiatory breach of contracthad occurred, namely, the implied term
of trust and confidence which exists between employer and employee.

Held, by the Court of Appeal, that, even though the applicant had not
treated the original breach of the express contractual terms (the demotion)
as a wrongful repudiation, he was, per Glidewell L]J:

...entitled to add such a breach to the other actions, which, taken together, may
cumulatively amount to a breach of the implied obligation of trust and
confidence. . .the tribunal (should) consider the breaches of the express contractual
terms as part of the background material in evaluating the respondent’s
subsequent conduct and, if those breaches were also breaches of the implied
term of trust and confidence, to add them to any other breaches. ..to support an
allegation that there had been a course of conduct which cumulatively constituted
abreach of the implied obligation of sufficient gravity to justify the appellant in
claiming that he had been constructively dismissed.

Also, the employer’s argument that their actions were not repudiatory on
the grounds that they never intended to repudiate the contract or believed
their actions were repudiatory could not be accepted. Conduct was
repudiatory if, viewed objectively, it evinced an intention no longer to be
bound by the contract.

Bracebridge Engineering Ltd v Darby (1990) EAT

The applicant had been sexually harassed and assaulted by two fellow em-
ployees at work. The applicant complained to the general manager, who, af-
ter speaking to the two employees, decided that no further action was required.
Believing that her complaint had not been taken seriously by her employers,
she resigned and claimed unfair dismissal and sex discrimination.

Held, by the EAT, that the implied term relating to mutual trust and
confidence is extremely important in circumstances of harassment such as
this. Given that the applicant had suffered shock and trauma as a
consequence of the incident and that the incident had not been treated
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with the gravity it deserved, the industrial tribunal was correct to conclude
that the employee was entitled to resign and treat herself as being
constructively dismissed.

Note

For further analysis of this subject, see Chapter 9.

Hilton Hotels (UK) Ltd v Protopapa (1990) EAT

After being severely reprimanded by her immediate supervisor in front of
other employees, the applicant left her employment and claimed she had
been constructively dismissed. The industrial tribunal held that the super-
visor had behaved in an “officious and insensitive manner” and that the
applicant had been “humiliated, intimidated and degraded to such an ex-
tent that there was a breach of trust and confidence which went to the root
of the contract’. The employers appealed, arguing that the applicant had
not been constructively dismissed, as the supervisor had no authority to
dismiss the applicant.

Held, by the EAT, that the action of the supervisor was conduct on the
partof the employer. There was no requirement for the purposes of the section
that the supervisor had to have express authority to dismiss. Whether the
repudiatory conduct by the supervisor which brings about the wrongful
termination of contract binds the employer depends on the application of
the general law of vicarious liability; that is, whether the act of the supervisor
was done in the course of employment. Since it was conceded that the
supervisor was acting within the scope of her employment in reprimanding
the applicant, the employer was liable for her actions.

Brown v Merchant Ferries Ltd (1998) CA (NI)

The applicant resigned and claimed he had been constructively dismissed
on the grounds that, due to a re-organisation of work, he was unsure of his
future role within the organisation and, consequently, felt ‘undermined’
by the changes taking place.

Held, by the Northern Ireland Court of Appeal, that the employer’s
conduct was not serious enough to justify the applicant’s decision to resign
and claim constructive dismissal. In determining whether there had been
a breach of the implied term of trust and confidence such as to amount to a
constructive dismissal, the test to be applied is whether the employer’s
conduct so impacted on the employee that, viewed objectively, the employee
could properly conclude that the employer was repudiating the contract.
Seriously unreasonable conduct may provide sufficient evidence that there
has been such a breach; in the present case, it did not.
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Note

For further examples of repudiatory breaches of the implied term of trust
and confidence, see: Isle of Wight Tourist Board v Coombes (1976); Robinson v
Crompton Parkinson Ltd (1978); Pulmanor Ltd v Cedron (1978); Post Office v
Roberts (1980); Woods v WM Car Services (1981); Warnes v Cheriton Oddfellows
Social Club (1993); and BCCI v Ali (1999).

Greenaway Harrison Ltd v Wiles (1994) EAT

Mrs Wiles was employed as a daytime telephonist. Due to a decision to
re-organise the service so as to provide additional evening cover, Mrs
Wiles was informed that she would have to work a new shift system, in-
cluding evening work. Mrs Wiles found this impossible due to family
commitments. During negotiations over these changes, Mrs Wiles be-
lieved she would be unable to change the management’s mind and so left
her employment, claiming she had been constructively dismissed. Her
employer argued that she had not been constructively dismissed, as there
had been no threat to break the contract (by varying the contract unilater-
ally) or any actual breach of contract. Rather, the upshot of the negotia-
tions was a threat to terminate the old contract lawfully by giving due
notice under the contract.

Held, by the EAT, that, in these circumstances—where there is a threat to
give due notice if an employee does not agree to new terms—the employer’s
conduct is an anticipatory breach of a fundamental term of the contract of
employment. Proposing to vary the contractual terms and to give the applicant
due noticeif she did not agree to this amounted to a repudiatory breach which
entitled the employee to regard herself as having been constructively dismissed
according the principle established in Western Excavating v Sharp (see above).
Otherwise, if this was not the case, per Judge Hague QC:

...an employer who wished to make a fundamental alteration to the contract
of employment could avoid the effect of (s 95(1)(c)) simply by making a
threat of notice of termination.

Note

For other examples of repudiatory breaches of contract, see Hill Ltd v
Mooney (1981) and Reid v Camphill Engravers (1990)—failure to pay agreed
wages; McNeil v Charles Grimm Ltd (1984)—unjustified demotion or
suspension; Millbrook Ltd v Mclntosh (1981) and Aparau v Iceland Frozen
Foods plc (1996)—unilateral change in job content and contractual terms;
United Bank v Akhatar (1989) and White v Reflecting Roadstuds Ltd (1991)—
unreasonable enforcement of mobility clause; Waltons and Morse v
Dorrington (1997)—requiring an employee to work in an unhealthy
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environment; and BCCI v Ali (1999)—operating a business in a dishonest
and corrupt manner.

Weathersfield Ltd v Sargent (1999) CA
Mrs Sargent, a receptionist for the defendant employers, was given instruc-
tions to refuse services to individuals from the ethnic minority community.

Upset by this policy, she resigned, but did not inform her employers why
she did so.

Held, by the Court of Appeal, that, where no reason for the employee’s
resignation is communicated to the employer, the tribunal may conclude
that the repudiatory conduct was not the reason for the employee’s actions.
However, in order to substantiate a claim of constructive dismissal, there is
no requirement in law that an employee must always state the reason for
leaving. All that is required is for the tribunal to determine, on the facts
and evidence in each case, that the employee’s conduct was due to a
repudiatory breach by the employers. The tribunal had correctly determined
that, in this case, the evidence pointed to the repudiatory conduct being
the sole reason for Mrs Sargent’s decision to resign. Thus, Mrs Sargent had
been constructively dismissed, notwithstanding that she did not tell her
employers she had left because of their unlawful instruction to discriminate.

Note

Itis inevitably more difficult to substantiate a claim of constructive dismissal
where the employee has not communicated (whether by words or conduct)
the fact that he or she regards the contract of employment as terminated.
See Day v T Pickles Farms Ltd (1999) and Edwards v Surrey Police (1999).

4.2.4 Summary dismissal

Laws v London Chronicle (1959) CA

Some weeks after joining the defendant’s company, the plaintiff was dis-
missed on the spot for refusing to follow an order given by the managing
director to remain at a meeting. The plaintiff argued that her minor act of
disobedience had not justified the defendant’s actions and that, as she had
not received due notice of dismissal, this amounted to a wrongful dismissal
in breach of contract.

Held, by the Court of Appeal, that only a wilful disregard of the terms
of the contract of employment, amounting to a repudiation of the contract,
justified summary dismissal. Per Lord Evershed:

...it is generally true that wilful disobedience of a lawful and reasonable
order shows a disregard—a complete disregard—of a condition essential
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to the contract of service, namely, the condition that a servant must obey
the proper orders of the master, and that, unless he does so, the relationship,
is, so to speak, struck at fundamentally.

However, as this single act of disobedience was neither wilful nor particu-
larly grave or serious, it did not amount to a repudiatory act that justified a
summary dismissal. Consequently, the plaintiff was entitled to damages
for wrongful dismissal, that is, for dismissal in breach of contract.

Pepper v Webb (1969) CA

The applicant was the head gardener for the defendant, employed only in
the mornings until noon. After some cross words between the parties ear-
lier in the morning, the applicant was asked to do some planting of shrubs
just before noon. When the applicant indicated he would not do so, the de-
fendant asked why he was making such a fuss. The applicant replied, ‘I
couldn’t care less about your bloody greenhouse and your sodding garden’,
and then walked away. The defendant then dismissed the applicant instantly.

Held, by the Court of Appeal, that the summary dismissal was lawful,
because the employee had repudiated his contract of employment by his
wilful refusal to obey a lawful and reasonable order which, in combination
with the other incidents of disobedience and insolence, amounted to a
repudiation of a fundamental term of the contract.

Note

Compare this case with Wilson v Racher (1974), where there had also been
an argument between employer and employee over gardening duties. How-
ever, here, the resulting summary dismissal was held to be unlawful. There
had been no history of unco-operative behaviour by the employee, and so
the one-off use of abusive language by the employee did not amount to a
fundamental breach of contract.

Blyth v The Scottish Liberal Club (1983) Court of Session

The plaintiff was the secretary of the Scottish Liberal Club. For a number of
months, relations had deteriorated between the plaintiff and the Manage-
ment Committee of the club. Despite an express instruction, the plaintiff
refused to attend a meeting to discuss the financial future of the club, and
later refused to take minutes when the issue was raised at a Management
Committee meeting, as he felt these requests did not fall within the ambit
of his job description. Consequently, the defendants terminated the
plaintiff’s contract summarily.

Held, by the Court of Session, that the refusal of the plaintiff to execute
these duties under his contract of employment was wilful and deliberate
disobedience, which was sufficient to entitle the employers to terminate
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the plaintiff’s contract instantly. The breaches of contract were material,
repudiatory breaches, even though he genuinely, although mistakenly,
believed that the work which he had been instructed to do did not fall
within his contract.

Q In what circumstances would it be lawful for an employee to refuse
to comply with an order by an employer?

Sinclair v Neighbour (1967) CA

The plaintiff was employed as a manager of a betting shop. In order to
place a bet at another betting shop, the plaintiff borrowed £15 from the till
of the shop he managed, replacing it with an IOU for the same sum, which
he later repaid. The defendant employer, on hearing of what had happened,
dismissed the plaintiff immediately. The plaintiff took an action for dam-
ages for wrongful dismissal.

Held, by the Court of Appeal, that, although the plaintiff may not have
been openly dishonest, he was guilty of a gross breach of good faith when
he took money from the till, knowing that such misconduct was specifically
forbidden by the employer. In such circumstances, the breach of the
obligation to serve the employer faithfully undermined the essential
relationship of trust which must exist between the parties, and was
behaviour incompatible with his employment. As the working relationship
was now seriously damaged, the employee’s action did amount to a
repudiatory breach of contract justifying the decision of the employer to
dismiss the plaintiff summarily.

Denco v Joinson (1991) EAT

The applicant was employed as a temporary supervisor on the night shift
and was an AEU shop steward. The applicant was dismissed summarily
when the defendant’s became aware that he had gained unauthorised ac-
cess to the computer system containing information as to customers, size
of orders, wages, etc.

Held, by the EAT, that, per Wood J:

...in this modern industrial world, if an employee deliberately uses an
unauthorised password in order to enter or attempt to enter a computer
known to contain information to which he is not entitled, then that of itself
is gross misconduct which prima facie will attract summary dismissal...

Note

The EAT went on to hold that the employee’s motive is immaterial, as this
situation can be compared to dishonesty, such as where an employee enters
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a manager’s office, opens a filing cabinet and takes out and reads a file to
which he is not entitled.

Neary v Dean of Westminster (1999)

The claimant was organist and master of choristers at Westminster Abbey,
and was dismissed on the grounds of gross misconduct for taking fixed
fees from music promoters without the knowledge of the Abbey
authorities.

Held, by the Special Commissioner, Lord Jauncey (appointed by Her
Majesty the Queen), that, whether particular misconduct is sufficiently gross
so as to justify summary dismissal is a question of fact. The character of the
institutional employer, the role played by the employee in that institution
and the degree of trust required of the employee vis a vis the employer
must all be considered in determining the extent of the duty of trust and
the seriousness of any breach thereof. In this case, the financial wrongdoing
was conduct that fatally undermined the relationship of trust and
confidence between employer and employee; therefore, it did amount to
gross misconduct.
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5 Unfair Dismissal

5.1 Establishing the reasons for dismissal

Section 98 of the Employment Rights Act 1996

(1) In determining for the purposes of this Part whether the dismissal of
an employee is fair or unfair, it is for the employer to show:

(a)  the reason (or, if more than one, the principal reason) for the
dismissal; and

(b)  that it is either a reason falling within sub-s (2) or some other
substantial reason of a kind such as to justify the dismissal of an
employee holding the position which the employee held.

(2) A reason falls within this sub-section if it:

(a) relates to the capability or qualifications of the employee for per-
forming work of a kind which he was employed by the employer
to do;

(b)  relates to the conduct of the employee;

(c)  is that the employee was redundant; or

(d) is that the employee could not continue to work in the position
which he held without contravention (either on his part or on
that of his employer) of a duty or restriction imposed by or un-
der an enactment.

(3) Insub-s (2)(a):

(a) ‘capability’, in relation to an employee, means his capability as-
sessed by reference to skill, aptitude, health or any other physi-
cal or mental quality; and

(b)  ‘qualifications’, in relation to an employee, means any degree,
diploma or other academic, technical or professional qualifica-
tion relevant to the position which he held.

W Devis & Sons Ltd v Atkins (1977) CA

An abattoir manager was dismissed because he refused to comply with his
manager’s wish that the majority of animals should be bought direct from
farmers, rather than through dealers. Later, the employers became aware
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of an act of misconduct by the plaintiff. At the hearing, the tribunal did not
allow the employers to adduce this further evidence about the employee,
which had come to light since the dismissal, in order to justify their deci-
sion to dismiss the plaintiff.

Held, by the House of Lords, dismissing the employer’s appeal, that
the determination of whether the dismissal was fair or not depended on
‘the reason shown by the employer” (in accordance with s 98(1) of the
Employment Rights Act 1996 (ERA)) at the time of dismissal. The tribunal
must not have regard to matters of which the employer was unaware, since
the fundamental issue to consider at this initial stage of establishing the
reason for dismissal was the conduct of the employer at the time of
dismissal, and not whether the employee had suffered any injustice or
because of information which came to light at a later date.

Note

The court did, however, say that the amount of compensation awarded
could be reduced to take into account the evidence of misconduct which
came to light after the dismissal.

Monie v Coral Racing Ltd (1981) CA

Cash was stolen from the employer’s safe in circumstances such that only
the employee or an assistant manager could have been responsible. The
employer did not know who was responsible and so dismissed them both
for dishonesty. The employee appealed internally and was then told that
he was not to be dismissed for dishonesty, but for not following proper
cash handling procedures.

Held, by the Court of Appeal, that the employers would have been
entitled to dismiss for the suspected dishonesty, as there were solid and
sensible grounds on which the employers could reasonably suspect
dishonesty. However, the determination of whether a dismissal was fair or
not depended on the sufficiency of the reason given by the employer at the
actual time of the dismissal (the application of W Devis v Atkins (above)).
Thus, where an employer relies on subsequent and different reasons given
at the internal appeal, the dismissal is unfair.

West Midlands Co-operative Society Ltd v Tipton (1986) HL

The employee was summarily dismissed for poor attendance and had been
warned about this previously. Despite the fact that he had a contractual
right to appeal against the decision, he was not permitted to do so. The
industrial tribunal held the dismissal to be unfair, because the employee
had not been permitted to exercise his right of appeal. The employers ar-
gued, on appeal, that W Devis v Atkins decided that whether an employer
acted reasonably or unreasonably fell to be determined at the time of dis-
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missal, and so nothing after this date (here, the failure to allow an appeal)
should be taken into account when examining the question of the reason-
ableness of the employer’s action to dismiss the employee.

Held, by the House of Lords, that the appeal process is a necessary
element in the overall process of termination of contract; to separate the
original decision to dismiss and the decision on appeal introduces an
artificiality into the proceedings which is not justified by the language of
the statute. A dismissal is thus unfair where the employer has refused to
entertain an appeal to which the employee was contractually entitled and
thereby denied him the opportunity of showing that, in all the
circumstances, the employer’s reason for dismissing him was not sufficient.
Furthermore, the principle in W Devis v Atkins was not relevant to this
case, as it decided no more than that conduct of an employee unrelated to
the real reason for dismissal is irrelevant to the question of the
reasonableness of dismissal for that particular reason.

Note

See, also, Greenhall Whitley plc v Carr (1985) and Whitbread & Co plc v Mills
(1988), where the EAT reiterated in both cases that matters which came to
light during the appeal process should be taken into account by the tribunal
in considering the reasonableness of the employer’s decision to dismiss.

Alboni vInd Coope Retail Ltd (1998) CA

The applicant received notice of dismissal on 16 May, with dismissal taking
effect on 6 July. Between these dates, the employer was willing to consider
the applicant’s application for a similar post and any other representations
regarding dismissal. In allowing the appeal from the tribunal decision that
the dismissal was fair, the EAT held that a tribunal was not entitled to take
account of what happened after notice of termination had been given.

Held, by the Court of Appeal, that a tribunal, in determining the issue
of reasonableness, should have regard to the employer’s actions between
the date of the dismissal notice and the date the dismissal took effect. In
the present case, the tribunal was entitled to hold that the employer had
acted reasonably in keeping open the employee’s options to make further
representations and to apply for a similar post.

Timex Corp v Thomson (1981) CA

The employee had worked for the company for 14 years. Shortly before he
was dismissed, he had been appointed to one of three managerial posts.
The company re-organised the three management jobs into two positions.
The new positions required engineering qualifications that the employee
did not possess, and so he was selected for redundancy. At the tribunal, the
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company also maintained that, as well as lack of qualifications, the decision
to dismiss had also been influenced by the employee’s general unsatisfac-
tory performance. The tribunal held that the dismissal was unfair, because
the company had failed to establish whether the reason for dismissal was
redundancy or lack of capability.

Held, by the EAT, that the tribunal had not erred in holding that the
company had failed to satisfy them (as required under s 98(1)) of the true
reason for dismissal. Per Browne-Wilkinson J: ‘Even where there is a
redundancy situation, it is possible for an employer to use such a situation
as a pretext for getting rid of an employee he wishes to dismiss. In such
circumstances, the reason for dismissal will not necessarily be redundancy.’
The evidence of unsatisfactory performance here raised the possibility that
redundancy was indeed created as a pretext to dismiss the employee, and
was not the operative reason for the dismissal.

Adams v Derby City Council (1986) EAT

A refuse collector knocked down and killed a pedestrian whilst driving a
dustbin wagon. After an investigation, the employers concluded that he
had ‘failed to carry out the council’s instructions regarding the method to
be adopted whilst reversing council vehicles’. The employee was dismissed.
At the hearing, the employer claimed the reason for dismissal was gross
misconduct under the terms of their disciplinary code. The tribunal found
that the offence that he had been charged with was not, in fact, covered by
the code; therefore, there was no evidence as to the existence of the reasons
cited for dismissal. Nevertheless, the tribunal took the view that the facts
before them proved that the employee had committed a dismissable of-
fence and that it was not necessary for an employer in such circumstances
to explain the reasons for the decision to dismiss.

Held, by the EAT, that the tribunal had erred in law by holding that it
was not necessary for the employer to establish the reason for dismissal.
Statute lays the burden on the employer to show the reason for dismissal
and, if the employer fails to discharge this burden, the dismissal is
automatically unfair. It is, therefore, an error of law for a tribunal simply to
consider whether there was a dismissable offence without first having been
satisfied as to the employer’s reason for the dismissal.

Hotson v Wisbech Conservative Club (1984) EAT

The employee was dismissed after it was found that there was a shortfall
in the takings of the bar for which he was responsible; the employee could
provide no satisfactory explanation for this. At the tribunal, the employer’s
notice of appearance suggested the reason for the dismissal was the
employee’s inefficiency. However, when asked directly whether the rea-
son was really the employee’s dishonesty, the employer agreed that it was.
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Held, by the EAT, that it was unfair for an employer to dismiss for a
reason which was not the real reason, and which only came to light at the
prompting of the tribunal chairman, as the employer has clearly not
discharged the burden of proof in establishing the true reason for dismissal.
Whilst the authorities state that the employer is not tied to the label (see,
for example, Abernethy v Matt, Hay and Anderson (1974) and McCory v Magee
(1983)) he happens to put on the particular facts relied on (unless the
employee is put at a procedural or evidential disadvantage by a change at
a late stage in the proceedings), where the original reason for dismissal is
lack of capability, the substitution or addition of suspected dishonesty as a
reason, even where it is founded on the same facts, goes a great deal further
than a mere change of label and is, in effect, a new and significant allegation.

Note

Also, on an employers’ failure to establish the true reason for the dismissal,
see: Grootcon (UK) Ltd v Keld (1984); Glasgow City Council v Smith (1987);
Trico-Folberth Ltd v Devonshire (1989); Clarke v Trimco Group Ltd (1993); and
Philip Hodges Ltd v Kell (1994).

Thomson v Alloa Motor Co Ltd (1983) EAT

The employee was a petrol pump attendant who was learning to drive.
After work, she was picked up by her husband. As she drove off, she crashed
into a petrol pump. She was dismissed. The employer gave conduct (s
98(2)(b)) as the reason for dismissal.

Held, by the EAT, that the reason for dismissal had not been established.
Conduct for the purposes of s 98(2)(b) must relate to acts done in the course
of employment that reflect on the employer-employee relationship. Even
though the incident took place on the employer’s property, this did not
affect the way she carried out her duties at work. As no valid statutory
reason had been established, the dismissal was unfair.

5.2 Fairness of the dismissal

Section 98 of the Employment Rights Act 1996

(4) Where the employer has fulfilled the requirements of sub-s (1), the
determination of the question whether the dismissal is fair or unfair
(having regard to the reason shown by the employer):

(a) depends on whether, in the circumstances (including the size
and administrative resources of the employer’s undertaking),
the employer acted reasonably or unreasonably in treating it as
a sufficient reason for dismissing the employee; and
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(b)  shall be determined in accordance with equity and the substan-
tial merits of the case.

5.2.1 Conduct

British Home Stores Ltd v Burchell (1978) EAT

The employee was dismissed for allegedly being involved with a number
of other employees in dishonest staff purchases. The employee had been
implicated by another member of staff during the company’s investigation.
The industrial tribunal found that the dismissal was fair. It was argued that
the employer had not shown that the employee was actually involved in
the misconduct relied upon by the employer as the reason for dismissal.

Held, by the EAT, that a tribunal should not impose too strict a standard
of proof on the employer. The employer need only show the tribunal that
they ‘entertained a reasonable suspicion amounting to a belief in the guilt
of that employee’. The tribunal is not expected to assess whether the
employer’s belief in the guilt of the employee was objectively proved. In
order for a dismissal, in these circumstances, to be fair:

(a) the employer must establish the fact that they believed the allegation;

(b) it must be shown that there were reasonable grounds for sustaining
this belief; and

(c) the employer must have carried out such investigations as were rea-
sonable in the circumstances.

The tribunal should not attempt, as the tribunal did here, an objective evalu-
ation of the material available to the employer to see whether it could sup-
port such a belief on the balance of probabilities or beyond reasonable doubt.
The tribunal should only be concerned about whether evidence exists which
can justify a reasonable conclusion by management.

Royal Society for the Protection of Birds v Croucher (1984) IRLR

The employee was dismissed for fiddling his expenses. He admitted that
this had been going on for many months and, in his defence, claimed he
was merely recovering money which was owed to him in respect of un-
claimed expenses. He appealed to the EAT, after the tribunal had found
that he had been fairly dismissed, arguing that the employer had not car-
ried out as much investigation of the facts as was reasonable in all the
circumstances.

Held, by the EAT, that, in a case like this, where dishonest conduct was
admitted, there is little need for the kind of investigation referred to in the
Burchell case; thatis, an investigation designed to confirm suspicions or clear
up doubt as to whether or not a particular act of misconduct had occurred.
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British Gas plc v McCarrick (1991) IRLR

The employee was suspected of stealing petrol, but an internal disciplin-
ary hearing found that the allegation had not been proved. However, at a
subsequent criminal trial, on counsel’s advice, the employee pleaded guilty.
The employer initiated fresh disciplinary hearings. Despite the employee’s
contention that he was innocent and had only pleaded guilty through fear
of going to prison, the company dismissed him. The industrial tribunal
found that the dismissal was unfair, as a reasonable employer would have
believed the employee’s story and would have made further enquiries of
the employee’s legal advisors as to the truth of his story.

Held, by the Court of Appeal, that the tribunal had substituted its own
view of what was reasonable, rather than considering what the actions of a
reasonable employer would have been when faced with this information.
The tribunal merely had to establish that, on the facts known, the employers
believed the employee was guilty. Furthermore, where the facts of the
conviction were clearly established, it could notbe accepted that a reasonable
employer would be expected to carry out further investigation of the matter.

P v Nottinghamshire County Council (1992) CA

The employee pleaded guilty to indecent assault on children. As a result,
his employer removed him from his job as a schools groundsman and, as
no suitable alternative employment could be found, he was dismissed.
Held, by the Court of Appeal (reiterating the principle established in
Burchell), that, where an employee has pleaded guilty to an offence or has
been found guilty, it is reasonable for an employer to believe that the offence
has been committed by the employee, without the need for further
investigation. A finding by the industrial tribunal that there was a duty on
the employer to investigate the circumstances leading up to the conviction
and assess the risk to other children, and that due to these failings, it was
unreasonable to dismiss, was perverse and could not be upheld.

Note

On dishonesty, other criminal activity and the Burchell test, see, also, Scottish
Midland Co-op Society Ltd v Cullion (1991); Campbell v Secretary of State for
Scotland (1992); and Lovie Ltd v Anderson (1999).

Haddon v Van Den Bergh (1999) EAT

Mr Haddon, after 15 years of blameless service, was awarded a good ser-
vice commendation from his employer at a company ceremony. At the cer-
emony, Mr Haddon consumed some alcohol and failed to return to work.
He was dismissed for disobeying an instruction, given earlier, to return to
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his shift after the ceremony was over. The tribunal, in applying the range of
reasonable responses test (as derived from Iceland Frozen Foods v Jones (1982)),
concluded that, although many employers would not have dismissed the
employee, in these circumstances, it could not be said that no reasonable
employer would have done so. The decision to dismiss was, therefore, within
the range of reasonable responses of a reasonable employer.

Held, by the EAT, in allowing Mr Haddon's appeal, that the test of fairness
in s 98(4) of the ERA 1996 should be applied without embellishment, and
that the question for the tribunal is simply, ‘is the employer’s decision to
dismiss reasonable in the circumstances of the particular case having regard
to equity and the substantial merits?’. Thus, per Morrison J:

The mantra of the band or range of reasonable responses is not helpful,
because it has led tribunals into applying what amounts to a perversity
test, which, as is clear from Iceland itself, was not its purpose. The moment
that one talks of a range or band of reasonable responses, one is conjuring
up the possibility of extreme views at either end of the band or range. In
reality, it is most unlikely in an unfair dismissal case involving misconduct
that the tribunal will need to concern itself with the question whether the
deployment of each of the weapons in the employer’s disciplinary armoury
would have been reasonable. Dismissal is the ultimate sanction. There is, in
reality, no range or band to be considered, only whether the employer acted
reasonably in invoking that sanction... Furthermore, the reference to ‘equity’
in s 98(4) requires at the least a consideration of the case from the employee’s
perspective.

Wilson v Ethicon Ltd (2000) EAT

The applicant was dismissed for failing to carry out a certain testing proce-
dure. The employment tribunal dismissed her complaint, holding that the
decision to dismiss fell within the band of reasonable responses of a rea-
sonable employer.

Held, by the EAT, that the appeal would be allowed, as the employment
tribunal had failed to apply the correct test. In cases of unfair dismissal on
the grounds of misconduct, the observations of Mr Justice Morrison in
Haddon v Van Den Bergh would be endorsed. The essential issue to be
determined by an employment tribunal is the test of fairness set out in s
98(4) of the ERA 1996. What a tribunal has to do is to stand back from the
decision of the employer and assess, in the knowledge of what was known
to the employer at the time, whether or not the dismissal was reasonable in
the circumstances.

Note
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In Iceland Frozen Foods v Jones, the EAT had elaborated the ‘reasonable
responses’ test for determining whether a dismissal was unfair. Per Browne-
Wilkinson J:

...the correct approach for the industrial tribunal to adopt in answering the
question posed by [s 98(4) of the ERA 1996] is as follows:

(1) the starting point should always be the words of [s 98(4)]
themselves;

(2) in applying the section, an industrial tribunal must consider the
reasonableness of the employer’s conduct, not simply whether they
(the members of the industrial tribunal) consider the dismissal to be
fair;

(3) injudging the reasonableness of the employer’s conduct, an industrial
tribunal must not substitute its decision as to what was the right course
to adopt for that of the employer;

(4) in many, though not all, cases, there is a band of reasonable
responses to the employee’s conduct within which one employer might
reasonably take one view, [while] another might quite reasonably take
another;

(5) the function of the industrial tribunal, as an industrial jury, is to
determine whether, in the particular circumstances of each case, the
decision to dismiss the employee fell within the band of reasonable
responses which a reasonable employer might have adopted. If the
dismissal falls within the band, the dismissal is fair; if the dismissal
falls outside the band, it is unfair.

Commentators had criticised this test as unduly emphasising the power
of managerial prerogative. Now, with the decisions in Haddon v Van Den
Bergh and Wilson v Ethicon Ltd, it would seem that the balance in unfair
dismissal law has swung back towards considering the interests of the
employee (particularly in cases of misconduct). However, what effect
these decisions will have in practice depends on how future tribunals rec-
oncile them with decisions of superior courts, where the Iceland Frozen
Foods principle has been applied. Furthermore, it is not the situation that
all cases decided on the Iceland Frozen Foods principle have been wrongly
decided. It may be that, in a similar set of factual circumstances, an appli-
cation of the Haddon v Van Den Bergh test would also result in the same
decision.

United Distillers v Conlin (1992) EAT

The employee was dismissed for falsely claiming payment for work he
had not done. He had previously received a final written warning for this
behaviour. The tribunal found that he had been dishonest but, as the fraud
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involved did not exceed £3, this did not warrant dismissal, especially as this
was inconsistent with how the employer had treated other employees in-
volved in similar offences.

Held, by the EAT, that, although consistency of treatment between
employees is important in considering the fairness of a dismissal, it is also
important that due flexibility should be preserved, so that employers may
consider each case on its merits. For these reasons, the dismissal was not unfair.

Proctor v British Gypsum Ltd (1992) EAT

The rules of the company stated fighting ‘may result in dismissal’. Not-
withstanding the fact that, on a previous occasion, such behaviour resulted
only in a suspension for a different employee, Proctor was dismissed for
assaulting another employee.

Held, by the EAT, that the requirement that employers must act
consistently between all employees means that, before reaching a decision
to dismiss, an employer should consider truly comparable cases. The
overriding principle must be, however, that each case should be considered
on its own facts and mitigating circumstances. Consequently, the industrial
tribunal was entitled to find that the employer had investigated the earlier
incidents carefully and had decided not to dismiss in those cases, because
of different mitigating factors from the present case.

Note

On theissue of different treatment for a similar act of misconduct, see the earlier
cases of Post Office v Fennell (1981); Hadjioannou v Coral Casinos Ltd (1981); and
Cain v Leeds Health Authority (1990). Further, note that the Court of Appeal in
Paulv East Surrey District Health Authority (1995) agreed with the reasoning of
the EAT in Proctor, and further emphasised that, where employers had a known
and clear policy on dismissal for a particular act, then it would usually be unfair
to dismiss where dismissal had not occurred before.

Frames Snooker Centre v Boyce (1992) EAT

The employee was employed along with two other people as managers.
The company was burgled and the police informed the employer that it
was ‘an inside job’. After other burglaries, the employer decided he had no
alternative but to dismiss two of the managers, as he could not genuinely
decide who was responsible. He did not dismiss the third manager, be-
cause she was his daughter and he trusted her implicitly.

Held, by the EAT, that, where any one of a group of employees could
have committed a particular offence, the fact that one or more of them is
not dismissed does not render dismissal of the remainder unfair, provided
that the employer is able to show (after appropriate investigation) ‘solid and
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sensible grounds’ for differentiating between members of the group. There is
no ‘all or none’ principle in the dismissal of a group in this situation.

Note

See, also, on this issue, Whitbread plc v Thomas (1988) and Parr v Whitbread plc
(1990).

East Berkshire Health Authority v Matadeen (1992) EAT

The employee, who was in a position of responsibility, was dismissed for

gross misconduct after admitting making nuisance telephone calls to fel-

low employees. The tribunal, in determining that the dismissal was unfair,

found that this was not an act of gross misconduct and, therefore, dismissal

was not in the range of reasonable responses of a reasonable employer.
Held, by the EAT, per Wood J:

The law as it stands seems to me to indicate that the EAT can only interfere
with a decision of the industrial tribunal if, first, there is ex facie an error of
law, a misdirection or a misapplication of the law. Secondly, that there is a
material finding of fact relied upon by the tribunal in the decision, which
was unsupported by any evidence or contrary to the evidence before them;
thirdly, if there is a finding of perversity—if it is satisfied in the light of its
own experience and sound business practice in the industrial field that the
decision is one ‘to which no reasonable tribunal could come’ or “a conclusion
that offends reason’.

On these facts, the tribunal had erred in law in finding that the employee’s
actions did not amount to gross misconduct. Furthermore, the appeal could
also be allowed on the grounds of perversity. The decision to dismiss an
employee holding management responsibility for calculated and gross
misconduct clearly fell within the band of reasonable responses. A deci-
sion to the contrary made absolutely no sense in an industrial relations
context and was one that no reasonable tribunal could have reached.

Note

Also, on perversity, see: Piggott Brothers & Co v Jackson (1991); British Railways
Board v Jackson (1994); and Lock v Cardiff Railway Co Ltd (1998).

Tower Hamlets Health Authority v Anthony (1988) IRLR

The employee had received a final written warning. Under the employer’s
disciplinary code, this was a prerequisite to any dismissal. Following fur-
ther complaints about her work, she was dismissed, notwithstanding the
fact that she was appealing against the final written warning.

Held, by the EAT, that, whilst there was no rule of law stating that,
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where an employee is appealing a previous warning, there should not be a
dismissal (after further complaints of misconduct) until the appeal has been
heard, an employer acting reasonably should take account of this fact when
considering whether dismissal is appropriate. Failure to take this fact into
account could reasonably lead a tribunal to consider that dismissal was
outside the band of reasonable responses. Therefore, in the present case,
the tribunal was entitled to conclude that the employer’s failure to take the
fact of the pending appeal into account rendered the dismissal unfair.

Whitbread & Co plc v Mills (1988) EAT

The employee suffered a back injury at work and was off work for a
number of months. On her return, she was asked to see a company doc-
tor. The employee believed the examination was to do with a compensa-
tion claim she had made. In fact, it was in relation to her claim for sick
pay. She was not informed that the consultant would carry out a full
medical examination. At a hearing relating to sick pay, she made certain
allegations of improper conduct against the doctor, which he denied. The
employee was invited to a meeting to discuss her allegations further. She
was not told that this was a disciplinary hearing and that she risked dis-
missal. At the meeting, the employee was told that she was being dis-
missed for making ‘scandalous and malicious allegations’. Her internal
appeal against the decision (which was in the nature of a general review,
rather than a rehearing) failed. At the tribunal, the company argued that,
even if they had not behaved as a reasonable employer by not following
a fair procedure, any defects in the procedure had been put right at an
internal appeal.

Held, by the EAT, that, in certain circumstances, defects in disciplinary
and dismissal procedures could be remedied on appeal. If an act or omission
had brought about an unfair disciplinary hearing, then whether or not an
appeal had rectified the situation depended on the degree of unfairness at
the original hearing. Where fundamental breaches of natural justice occur,
then that appeal must be of a comprehensive nature, not merely a review
of the decision, as here.

Note
See, also, Sartar v P & O European Ferries (1992).
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Clark v Civil Aviation Authority (1991) EAT

In breach of her contract with the Civil Aviation Authority, the employee
was involved in a travel agency business. After a secret investigation, the
employer decided to dismiss the employee, without informing her of the
charges or giving her the opportunity to refute the allegations. After dis-
missal, she was told of the allegations against her and that she had a right
of appeal, which she exercised. The appeal was a full review of the evi-
dence and she was given every opportunity to present her case. The dis-
missal was affirmed by the internal appeal tribunal.

Held, by the EAT, that, even though the original dismissal had been a breach
of natural justice, the procedural defects had been rectified by the
comprehensive appeal. In normal circumstances, failure to follow a fair
procedure will alone be sufficient to render a dismissal unfair. However, the
law isnow clear (following Whitbread & Co v Mills (1988)) that a faulty procedure
during the initial stage can be rectified by a full and proper hearing on appeal,
ifitis, in effect, a re-hearing, so that the applicant has suffered no injustice.

Note

In obiter comments, the EAT recommended that, where further investigation
of misconduct is required, the proper course for an employer may be to
suspend the employee on full pay, followed by a disciplinary hearing and,
if necessary, an appeal hearing. Both hearings should fully take account of
the rules of natural justice.

Byrne v BOC Ltd (1992) EAT

Whilst the employee was absent from work, an investigation was carried
out into her timesheets. A manager, Mr Pegg, became involved in this in-
vestigation. On her return, the employee was asked to attend a hastily con-
vened disciplinary hearing, at which she was told she had overclaimed
nine and a half hours. This figure had been arrived at by Mr Pegg, who
was not at this hearing. She offered no explanation and was dismissed.
Her appeal against this decision was heard two days later by Mr Pegg. Mr
Pegg went over the case in some detail with the employee but, in the end,
supported the decision to dismiss.

Held, by a majority of the EAT, that a person may be disqualified from
hearing an appeal not only when he is personally involved in the events
that led to the dismissal or in the decision to dismiss, but also through
involvement in the investigation. Such a person may become so involved
in the matter that he is a judge in his own cause, which, therefore, disentitles
him on grounds of natural justice from conducting a fair appeal. Thus, in
the present case, the obvious defects in the earlier disciplinary proceedings
were not cured by the appeal process, which was itself defective.
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Note

In obiter commentary, the EAT further emphasised that, to determine
whether an appeal process was adequate to cure the defects of earlier
disciplinary proceedings, it is essential that the appellate process is more
than a mere review of the circumstances of dismissal. To make good the
deprivation which the employee has suffered by being denied a
proper disciplinary hearing at first instance, a comprehensive appeal is
required which gives the applicant a full opportunity of stating his or
her case.

Note

See, also, on ‘procedural” unfairness—Budgen & Co v Thomson (1976) (failure
to permit employee to respond to a misconduct allegation); RSPCA v Cruden
(1986) (failure to expedite disciplinary proceedings); Spink v Express Food
Group Ltd (1990) (failure to inform employee of case against him); Clarke v
Trimco Group Ltd (1993) (failure to allow employee opportunity of defending
himself against serious charge of dishonesty); Stoker v Lancashire County
Council (1992) (failure to follow a full appeal process in a contractually
incorporated disciplinary code—but, see contrary decision in Westminster
County Council v Cabaj (1996); and Lock v Cardiff Railway Co Ltd (1998) (failure
to have regard to the provisions of the ACAS Code of Practice on disciplinary
practice and procedure).

By contrast, see Royal Naval School v Hughes (1979) and Slater v
Leicestershire Health Authority (1989) (natural justice means that the
employee must know what is said against him and have the opportunity
to be heard. The tribunal must act honestly, but the charge need not be
heard before a strictly neutral tribunal); Retarded Children’s Society Ltd v
Day (1978) (circumstances of gross misconduct may justify dismissal
without the need for prior warnings—see, also, for example, Denco v
Jonison (1991)); Ulsterbus Ltd v Henderson (1989) (no requirement to carry
out an investigation of a quasi-judicial nature); Fuller v Lloyds Bank (1991)
and Hussain v Elonex plc (1999) (a minor procedural error—failure to
disclose witness statements prior to disciplinary hearing does not
normally render the procedure intrinsically unfair where the employee is
already broadly aware of the circumstances of the dismissal).

5.2.2 Capability

Spencer v Paragon Wallpapers Ltd (1976) EAT

The employee had been off work with back trouble for two months. The
company asked his doctor (with the employee’s permission) how long it
would be before he could return to work. On being told it could be four to
six weeks, the company dismissed the employee.
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Held, by the EAT, that, in cases where an employee is dismissed on grounds
of ill health, the basic question which has to be determined is whether, in all
the circumstances, the company can be expected to wait any longer and, if so,
how much longer? Factors to be taken into account include: the nature of the
illness; the likely length of the continuing absence; the need for the employer
tohave the work done; the work which the employee was engaged to do; and
the circumstances of the case. Whilst there should be prior discussion between
employer and employee before deciding to dismiss, a written ‘warning’ of
the possibility of dismissal is not appropriate. Rather, a ‘more personal touch’
isrequired in the form of consultation as to how the problem may be addressed.
In this case, the absence was a sufficient reason for dismissal.

East Lindsey District Council v Daubney (1977) EAT

The employee was dismissed on the ground of ill health. This decision had
been reached acting upon the report of the District Community Physician,
who had been asked to advise on whether the employee’s health was such
that he should be retired prematurely.

Held, by the EAT, that the decision to dismiss was unfair, because the
employer acted upon a prognosis from their own medical advisor, without
giving the employee the opportunity to review the findings, state his case
and provide an independent medical opinion. Discussion and consultation
with an employee is an important step, as it may bring to light facts and
circumstances concerning the employee’s medical position of which the
employer was unaware. Only in wholly exceptional circumstances will
failure to consult be justified since, if the employee is not consulted and
given an opportunity to state their case, an injustice may be done.

Eclipse Blinds Ltd v Wright (1992) Court of Session

The employee had been sick for some time. She informed her employers
that she thought her health was improving and that she would be back at
work within 13 weeks. However, her doctor (whom she had allowed the
company to contact) informed the employer that, in fact, her prognosis
was not good and that she was highly unlikely to return to work. The com-
pany reluctantly decided to dismiss the employee. The director who took
the decision knew it was desirable to speak to the employee in person.
However, as the employee did not realise the seriousness of her illness, he
decided it would be kinder to write to her rather than risk informing her
during the interview of her serious condition.

Held, by the Court of Session, that, whilst consultation was necessary
in ‘normal’ cases, it was not necessary in “‘wholly exceptional circumstances’.
The employer’s genuine concern to avoid giving the employee information

107



BRIEFCASE on Employment Law

about her health of which she did not seem to be aware made this an
exceptional case justifying the employer’s decision not to consult.

Q If an employee refuses to undergo a medical examination, would
the employer be acting reasonably by deciding to dismiss anyway
without the benefit of a medical prognosis?

London Fire and Civil Defence Authority v Betty (1994) EAT

The employee was falsely accused by his employers of racial discrimina-
tion and harassment. As a result, he suffered a nervous breakdown and
was unable to return to work. Although the employer had obtained medi-
cal reports and had consulted with the employee prior to dismissal, the
tribunal found the dismissal unfair, because the illness was the fault of the
employer. On appeal, it was argued that the tribunal should not concern
itself with the cause of the employee’s problems.

Held, by the EAT, that the only question for the tribunal to consider
was whether the dismissal was fair, having regard to the employee’s medical
condition and the procedures that had been followed prior to dismissal.
The duty to act fairly was unaffected by considerations as to who was
responsible for the employee’s unfitness to work. To introduce questions
of responsibility for illness or injury would take the tribunal down a path
that could lead to endless dispute on matters about which it had no special
expertise. In any event, if the injury was caused by the employer, the
employee would be entitled and able to recover the appropriate damages
in the law of tort or under the contract of employment.

Q Where an employee is off sick intermittently over a substantial pe-
riod of time and the illness is not verified by appropriate sicknotes,
should a resulting dismissal be for reason of misconduct or incapa-
bility? See International Sports Ltd v Thomson (1980) and Lynock v Ce-
real Packaging Ltd (1988).

Note

Also on dismissals on health grounds, see A Links & Co v Rose (1991) and
Mitchell v Arkwood Plastics (Engineering) Ltd (1993). Where incompetence
dismissals are concerned, in determining whether the decision to dismiss
was within the band of reasonable responses of a reasonable employer,
tribunals should consider, inter alia, the seriousness of the incompetence,
the effectiveness of any employee appraisal system, whether warnings of
the problem were given and whether the employee was given any time to
improve performance. See on this Post Office v Mughal (1977); Cook v Thomas
Linnell & Sons (1977); Sutton and Gates v Boxall (1978); Taylor v Alidair Ltd
(1978); and Gair v Bevan Harris Ltd (1983).
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5.2.3 Redundancy

Williams v Compair Maxam Ltd (1982) EAT

Due to severe financial pressures, the company informed the recognised
trade union that redundancies would be necessary. There was no consulta-
tion with the union or individual employees, nor were employees given
prior warning of their dismissal.

Held, by the EAT, that (per Browne-Wilkinson J):

The question we have to decide is whether a reasonable tribunal could have
reached the conclusion that the dismissal of the applicants in this case lay
within the range of conduct which a reasonable employer could have
adopted...there is a generally accepted view in industrial relations that, in
cases where the employees are represented by an independent union
recognised by the employer, reasonable employers will seek to act in
accordance with the following principles:

(1) The employer will seek to give as much warning as possible of im-
pending redundancies so as to enable the union and employees who
may be affected to take early steps to inform themselves of the relevant
facts, consider possible alternative solutions and, if necessary, find al-
ternative employment in the undertaking or elsewhere.

(2) The employer will consult the union as to the best means by which the
desired management result can be achieved fairly and with as little
hardship to the employees as possible. In particular, the employer will
seek to agree with the union the criteria to be applied in selecting the
employees to be made redundant...and whether selection has been
made in accordance with those criteria.

(3) Whether or not an agreement as to criteria to be adopted has been
agreed with the union, the employer will seek to establish criteria for
selection...that can be objectively checked against such things as at-
tendance record, efficiency at the job, experience or length of service.

(4) The employer will seek to ensure that the selection is made fairly, in
accordance with these criteria, and will consider any representations
the union may make as to such selection.

(5) The employer will seek to see whether, instead of dismissing an em-
ployee, he could offer him alternative employment.

See, also, 6.4, below, on redundancy procedures.
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Polkey v AE Dayton Services Ltd (1987) HL

Due to a re-organisation of duties, the employee was made redundant. The
first the employee knew of this was when he was called into the manager’s
office. He was then immediately dismissed and sent home. A tribunal ac-
cepted that the provisions of the ACAS Industrial Relations Code of Prac-
tice (now repealed) relating to consultation on redundancy had not been
followed. However, applying the principles set out in British Labour Pump
Co Ltd v Byrne (1979), the tribunal went on to find that the result would
have been the same even if there had been a consultation and, consequently,
the decision to dismiss was fair.

Held, by the House of Lords, that British Labour Pump would be
overruled. It is what the employer actually did that was to be judged, not
what he might or might not have done. In judging whether the employer
acted reasonably (by not consulting), it is necessary to consider whether
the employer reasonably believed that, at the time of dismissal, due to
exceptional factors, the consultation or warning would have been ‘utterly
useless’ or ‘futile’ and would not have altered the decision to dismiss. If
this was not the case, then failure to observe the requirements of the Code
relating to consultation will render a dismissal unfair.

Note

The Polkey approach to the relevance of procedure was followed by the
Court of Appeal in Duffy v Yeomans & Partners (1994).

Ferguson and Others v Prestwick Circuits Ltd (1992) EAT

The employees were made redundant after a business re-organisation. Se-
lection was on the basis of performance, flexibility and future potential.
There was no discussion or consultation prior to the redundancies. This
was a deliberate decision made by the employer, as three years earlier, the
company had gone through the recommended process, prior to redundan-
cies, over a period of three days, only to be told by the workforce that they
would have preferred to have been told on the day that they were being
made redundant.

Held, by the EAT, that good industrial practice and the law required that,
wherever possible, consultation should take place before employees are
dismissed on grounds of redundancy. What had happened in the past was
not sufficient reason for departing from this, especially as there was no
evidence that the presentemployees had waived their right to consultation.

Heron v Citylink-Nottingham (1993) EAT

Due to a sudden change in business circumstances, the company had to
immediately reduce overheads. The employee was immediately dismissed.
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There was no consultation. The industrial tribunal held that this was suffi-
cient ‘exceptional circumstances’ to justify the lack of consultation.

Held, by the EAT, thata finding that the requirement to consult was obviated
by these exceptional circumstances could only be supported if the
circumstances made it necessary to dismiss the employee when they did, and
atno later date. In this case, there was no reason why the employer could not
have given the employee at least a week or so to consider his future and come
up with alternative suggestions to avoid the redundancy. Nor was the failure
to consult justified by the employer’s belief that the employee was the only
person who could be made redundant. The fact that the employer reasonably
believed this to be the case does not per se reduce the need for consultation.
There may be circumstances known to the employee, but not to the employer,
which may make the employer change his mind. Consultation may also be
useful, even if redundancy is inevitable, to discuss what help the employer
can provide to find the employee alternative employment.

Note

Also, on redundancy, see Yokes Ltd v Bear (1974) (failure to try to find
alternative employment for the redundant employee); Octavius Atkinson &
Sons v Morris (1989) (no duty to offer an employee a job which came up
after dismissal); Robinson v Ulster Carpets (1991) (dismissal in breach of an
agreed procedure); FDR v Holloway (1995) (in order to establish whether
the criteria was applied fairly and reasonably discovery of documents is
permissible); King v Eaton Ltd (1996) (fair consultation implies consultation
when the proposals are at the formative stage and that adequate information
and time is provided to enable the employee to respond effectively); John
Brown Engineering Ltd v Brown (1997) (employers must give employees the
opportunity to contest the basis of the system used to decide redundancy
selection); and Lloyd v Taylor Woodrow Construction (1999) (a defect in the
consultation process can be corrected at later appeal hearings where the
appeal is a re-hearing).

Q Do you think employers would discharge the duty of consultation
if they only consulted with employee representatives, that is, a
recognised union, rather than each and every individual who is to
be made redundant? See Rolls Royce Motor Cars Ltd v Price (1993).

Mugford v Midland Bank plc (1997) EAT

The employee was dismissed on the ground of redundancy as part of a
restructuring process, which eventually saw 3,000 redundancies. There was
no consultation before the employee was identified as being redundant or
before he was told of his redundancy, and no steps were taken to contact
him before his contract terminated.

111



BRIEFCASE on Employment Law
Held, by the EAT, per Peter Clark J:

Having considered the authorities, we would summarise the position as

follows:

(1) where no consultation about redundancy has taken place with either
the trade union or the employee, the dismissal will normally be unfair,
unless the industrial tribunal finds that a reasonable employer would
have concluded that consultation would be an utterly futile exercise in
the particular circumstances of the case;

(2) consultation with the trade union over selection criteria does not of
itself release the employer from considering with the employee indi-
vidually his being identified for redundancy;

(3) it will be a question of fact and degree for the industrial tribunal to
consider whether consultation with the individual and/or his union
was so inadequate as to render the dismissal unfair. A lack of consulta-
tion in any particular respect will not automatically lead to that result.
The overall picture must be viewed by the tribunal up to the date of
termination to ascertain whether the employer has or has not acted
reasonably in dismissing the employee on grounds of redundancy.

5.2.4 Some other substantial reason

RS Components Ltd v RE Irwin (1973) NIRC

The employee was dismissed for refusing to agree to a unilateral change in
his contract of employment. The tribunal held that this was not a dismissal
for ‘some other substantial reason’, and therefore found that there had been
an unfair dismissal.

Held, by the National Industrial Relations Court, that a reason for
dismissal ‘for some other substantial reason” does not have to be a reason
of the same kind or nature as the other heads. The four heads set out in the
Act may well be intended to be the common reasons for dismissal, but are
not an exhaustive catalogue of all the circumstances in which a company
may be justified in dismissing an employee. Although, as a matter of good
industrial relations, the words ‘some other substantial reason’ should not
be construed too widely, the words, if construed consistently with the
manifest intention of the Act, apply to this situation—a refusal to enter
into new terms and conditions of employment.

Chubb Fire Security Ltd v Harper (1983) EAT

The employee was faced with a new contract after a company re-
organisation, which he calculated would entail a considerable drop in in-
come. He refused to accept the variation and was dismissed.
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Held, by the EAT, that the correct approach in determining whether
dismissal is fair in these circumstances is for tribunals to make a finding as
to the advantages to the employers of the proposed re-organisation and
whether it is reasonable for them to implement it by terminating existing
contracts and offering employees new ones. In determining this, the tribunal
should have considered whether the employers were acting reasonably in
deciding that the advantages to them in implementing the proposed
changes, having regard to their business obligations, outweighed any
disadvantage which they should have contemplated the employee might
suffer.

Note

In coming to this conclusion, the EAT rejected the conclusions of a differently
constituted EAT in the earlier case of Evans v Elementa Holdings Ltd (1982),
where it was held that the tribunal should merely examine the issue from
the employee’s perspective by assessing whether the terms offered were
objectionable and oppressive.

Richmond Precision Engineering Ltd v Pearce (1985) EAT

When the employee’s company was taken over, he was informed that there
would be no redundancies, but modifications would be made to his con-
tract to bring it into line with the other company’s workers. This involved
a reduction in income and loss of benefit to the employee, which he re-
fused to accept. He was dismissed.

Held, by the EAT, that, when considering whether an employer has
acted reasonably in dismissing an employee who refuses to agree to changes
in his terms and conditions of employment consequent upon a re-
organisation, tribunals should not confine themselves to the sole question
cited in Chubb Fire Security Ltd v Harper (1983) of whether the employers
had acted reasonably in deciding that the advantages to them of
implementing the proposed changes outweighed any disadvantage which
they should have contemplated that the employee may suffer. The task of
weighing the advantages to the employer against the disadvantages to the
employee is merely one factor which the tribunal has to take into account.
Mere disadvantage to the employee does not mean the employer acted
unreasonably. The test is whether the terms offered are, from the employer’s
point of view, ones which a reasonable employer could offer in the changed
circumstances of the employer’s business. In this case, the offer made by
the employer was within the range of offers that were reasonable in all the
circumstances; therefore, the decision to dismiss on a refusal of the offer
was reasonable.
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St John of God (Care Service) Ltd v Brooks (1992) EAT

The National Health Service funded the employer’s care service. When
funding was substantially reduced, the employer took the decision to em-
ploy the present staff on new, considerably less beneficial, contracts. After
a period of consultation, the vast majority of the staff employed accepted
the new terms and conditions. The applicant was dismissed for refusing to
accept.

Held, by the EAT, that the question of whether the terms offered were
those which a reasonable employer could offer (based on the decision in
Richmond Engineering) was not the sole question to be considered. It was
also necessary to examine the circumstances surrounding subsequent events
after the offer by the employer was made. In this case, it was highly
significant that other employees had accepted the offer. Furthermore, if
there is a sound business reason for the re-organisation, the reasonableness
of the employer’s offer has to be looked at in that context.

Note
Also, on business re-organisations, see: Hollister v NFU (1979); Kent County
Council v Gilham (1985); Oakley v Labour Party (1988); and Catamaran Cruisers
Ltd v Williams (1994).

Note

Other examples of dismissal for ‘some other substantial reason’ include—
Dobie v Burns International Security Services (UK) Ltd (1984) (dismissal at the
behest of a third party); Treganowan v Knee & Co (1975) (dismissal due to
employee’s conflict with other workers); and Kelman v Oram (1983)
(dismissal of publican’s wife after dismissal of publican on other grounds).

Q What effect will the decisions of the EAT in Haddon v Van Den Bergh
and Wilson v Ethicon Ltd have on determining the fairness of a dis-
missal in this area?

5.3 Time limits

Section 111(2) of the Employment Rights Act 1996

(1) A complaint may be presented to an industrial tribunal against an em-
ployer by any person that he was unfairly dismissed by the employer.

(2) Subject to sub-s (3), an industrial tribunal shall not consider a com-
plaint under this section, unless it is presented to the tribunal:

(a)  before the end of the period of three months, beginning with the
effective date of termination; or
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(b)  within such further period as the tribunal considers reasonable
in a case where it is satisfied that it was not reasonably practi-
cable for the complaint to be presented before the end of that
period of three months.

(3) Where a dismissal is with notice, an industrial tribunal shall consider

a complaint under this section if it is presented after the notice is given,

but before the effective date of termination.

4)

Palmer and Another v Southend-on-Sea Borough Council (1984) CA

The employees were dismissed after being convicted for stealing petrol.
Their appeal against dismissal was unsuccessful, but it was intimated
that, if their criminal appeals were successful, the employer would re-
consider the position. Some time later, the Court of Appeal quashed their
convictions, but the company refused to reinstate them. They then pre-
sented a claim for unfair dismissal that was now out of time. The tribunal
refused the application, holding that, in the circumstances, it would have
been reasonably practicable for the complaints to have been presented
in time.

Held, by the Court of Appeal, that ‘reasonably practicable’ should not
be construed so widely as to mean simply ‘reasonable’, nor should it be
construed too narrowly as meaning ‘reasonably capable physically of being
done’. The question to consider is—was it reasonably feasible to present
the complaint to the industrial tribunal within the relevant three months?
The application of this test was, pre-eminently, an issue of fact for the
tribunal to decide on a consideration of all the circumstances of the case.
As the tribunal had not misunderstood the factual question for their
decision, nor applied any test or principle wrong in law, there were no
grounds for reviewing their finding that it had been reasonably practicable
for the complaints to have been submitted within three months of the
dismissals.

Note

The courts will also refuse to entertain a late application where an employee
fails to put in an application in time because he or she is pursuing a domestic
remedy, such as an internal appeal (see Bodha v Hampshire Area Health Au-
thority (1982)).

Q Can an individual make an application for unfair dismissal where
he or she only becomes aware of the real grounds for the dismissal
after the three month time limit has expired? See Machine Tool Indus-
try Association v Simpson (1988) and Marley (UK) Ltd v Anderson (1994).
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Jean Sorelle Ltd v Rybak (1991) EAT

After being dismissed, the employee first instructed a solicitor, who took
no effective action. Later, she contacted a Citizen’s Advice Bureau (CAB)
and was informed that the time limit for her claim for unfair dismissal had
now expired. However, when she contacted the Industrial Tribunal Office,
she was informed, incorrectly, that this was not the case and that she still
had time to present her application.

Held, by the EAT (following Riley v Tesco Stores Ltd (1980)), that a general
principle had been established that failure by an advisor such as a solicitor,
trade union officer or CAB officer to give the employee correct advice
regarding the time limit is not a ground for a claim that it was ‘not reasonably
practicable’ to apply in time. However, per Knox J: ...there is a clear factual
difference between, on the one hand, advice obtained by a plaintiff from
someone who is asked to advise the plaintiff in the prosecution of her claims
against an employer, and, on the other hand, advice obtained by a plaintiff
from an employee of the tribunal, which is charged in Parliament with the
task of resolving the dispute between the parties.” In the present case, it was
correct to treat advice from a tribunal employee as being in a different category
from advice from a solicitor ora CAB and, therefore, the dismissed employee
could hide behind this failure and show this was the reason for the delay.

London International College v Sen (1992) EAT

The facts were similar to the Rybak case, except the employee had consulted
a solicitor as well as the Industrial Tribunal Office and both had provided
incorrect advice. It was argued by the employer that, as soon as a solicitor is
consulted, the general principle (enunciated above in Rybak) applies; con-
sequently, the applicant should not now be permitted to contend thatit was
‘not reasonably practicable’ to forward the application in time.

Held, by the EAT, that there is no rule that the mere fact of consulting a
solicitor thereafter makes it reasonably practicable to present the application
in time. It is a question of fact in every case. In this case, the substantial
cause of failure to comply with the time limits was what was said by the
tribunal employee, notwithstanding that the applicant had also been given
erroneous advice by a solicitor. Therefore, the tribunal was entitled to
conclude that it was not reasonably practicable for the plaintiff to present
the application in time.

Note

On appeal from the EAT, the Court of Appeal in Sen v International College
(1993) essentially agreed with the reasoning of the EAT and dismissed the
employer’s appeal.
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Note

Where a claim is not presented in time due to the negligence of an advisor,
the aggrieved employee may well be able to sue the advisor for the lost
opportunity of securing a remedy for unfair dismissal.

St Basil’s Centre v McCrossan (1991) EAT

The employee’s claim had to be received by the Monday. He posted the
claim on the previous Friday, but the application did not arrive at the tri-
bunal until Tuesday. Evidence was accepted which showed that letters were
normally received the day after posting. The employee argued that it was
reasonable for him to expect what was posted on a Friday to arrive by the
following Monday. The industrial tribunal agreed that, in these circum-
stances, it was not reasonably practicable for the complaint to be presented
in time, and so considered the application on its merits.

Held, by the EAT, that, where an unfair dismissal application is posted
within the three month time period, but arrives after that period has expired,
the question to be determined is whether the plaintiff would reasonably expect
the application to be delivered in time in the ordinary course of the post, which
is a question of fact for the industrial tribunal to determine on the evidence.
The EAT further went on to hold that, on this evidence, the tribunal was entitled
to agree with the plaintiff that he could reasonably have expected delivery of
the application before expiry of the three month period, and that, as it was,
therefore, ‘not reasonably practicable’ for the complaint to be presented within
the time limit, the tribunal was correct in accepting the late application.

Q Do you think ignorance of the three month time limit or a genuine
mistake as to the calculation of the time limit is a valid excuse in law
sufficient to render it ‘not reasonably practicable’ to present a claim
in time? See Dedman v British Building and Engineering Appliances Ltd
(1974) and Wall’s Meat Co v Khan (1979).

Capital Foods Retail Ltd v Corrigan (1993) IRLR

On being dismissed, the employee consulted a solicitor and a claim for
unfair dismissal was sent to the industrial tribunal five weeks before the
end of the time limit. Nothing happened for a number of months, by which
time, the time limit had expired. On contacting his solicitor, the applicant
was informed that there had been no acknowledgment from the tribunal
that the application had been received, nor had the application been re-
turned undelivered. A copy of the application was then sent with a cover-
ing letter explaining the unusual circumstances of the claim. The tribunal
held that, in this situation, the claim was not time barred stating: ...there
is, of course, a presumption that what is posted will be delivered.’
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Held, by the EAT, that the tribunal had erred in accepting there was such
a presumption, without expressly considering the question of whether reliance
on such a presumption was reasonable in the circumstances. The
unexplained failure of an application to reach the tribunal was not sufficient
to satisfy the test, unless all reasonable steps were taken to see that the
application had been duly received. Per Lord Coulsfield:

It seems to us to be a matter of ordinary and prudent practice to employ
some system of checking that replies which might reasonably be expected
within certain periods have, in fact, been received, and that the conduct of
business is taking its normal course. In the present case, it appears that the
applicant’s solicitor did not carry out any such check, but simply relied on
the assumption that the application had been duly presented.

Note

Also, on postal issues, see Birmingham Midshires Building Society v Horton
(1991) and Camden and Islington Community Services NHS Trust v Kennedy
(1996).

Schultz v Esso Petroleum Co Ltd (1999) CA

The employee, due to the pursuit of an internal appeal and then later due
to illness, failed to present his application within the three month time
limit. The tribunal held that, as he could have physically presented the
claim before he became too ill, the time limit would not be extended.
Held, by the Court of Appeal, that the tribunal had misdirected itself
on this issue. Just because the application could physically have been made
does not mean that it was ‘reasonably practicable’ to present it. The better
approach is to consider whether it could have been reasonably feasible, in
the context of the circumstances, to present the application before the time
limit expired. The relevant surrounding circumstances here were that the
plaintiff was delaying the application whilst pursuing alternative remedies,
and then was unable to present the application due to illness falling in the
later, more critical weeks, leading up to the end of the limitation period.

Note

London Underground v Noel (1999): an offer of re-employment, which is
subsequently withdrawn, is not a circumstance that justifies an employee’s

failure to present an application within the three month time period from
the date of the original dismissal.
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6 Redundancy

6.1  Definition of redundancy

Section 139 of the Employment Rights Act 1996

(1) For the purposes of this Act, an employee who is dismissed shall be
taken to be dismissed by reason of redundancy if the dismissal is wholly
or mainly attributable to:

(a) the fact that his employer has ceased or intends to cease:

(i)  to carry on the business for the purposes of which the
employee was employed by him; or

(if)  to carry on that business in the place where the employee
was so employed; or

(b)  the fact that the requirements of that business:

(i) for employees to carry out work of a particular kind; or
(ii) for employees to carry out work of a particular kind in
the place where the employee was employed by the em-
ployer,
have ceased or diminished or are expected to cease or diminish.

(2) For the purposes of sub-s (1), the business of the employer, together
with the business or businesses of his associated employers, shall be
treated as one (unless either of the conditions specified in paras (a)
and (b) of that sub-section would be satisfied without so treating
them).

6.1.1 The need for redundancy

Moon v Homeworthy Furniture (Northern) Ltd (1977) EAT

A factory was closed down and the whole workforce was made redun-
dant. The employees claimed that there was not a genuine redundancy
situation and they disputed the employer’s contention that the factory was
not economically viable.

Held, by the EAT, that it was not for the courts to become involved in a
dispute over whether or not a redundancy situation was justified. The
employees accepted that there was a cessation of work and, therefore, there
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was a redundancy within the meaning of what is now s 139(1)(a) of the
Employment Rights Act 1996 (ERA). Kilner-Brown ] said:

The employees were and are seeking to use the industrial tribunal and the
EAT as a platform for the ventilation of an industrial dispute. This appeal
tribunal is unanimously of the opinion that, if that is what this matter is all
about, then it must be stifled at birth...we cannot tolerate any attempt by
anybody to go behind the limits imposed on industrial tribunals.

6.1.2 Meaning of ‘place where the employee was so employed’

O’Brien v Associated Fire Alarms Ltd (1968) CA

The applicants were employed in and around Liverpool and lived there
also. Work in Liverpool diminished and they were ordered to work in Bar-
row, about 150 miles away. As there was no express term as to place of
work, the issue was then whether a term could be implied in their con-
tracts that they could be required to work anywhere in the north west of
England. If so, they would not be entitled to a redundancy payment if they
refused to work in Barrow.

Held, by the Court of Appeal, that, in these circumstances, it would be
wrong to imply a term to this effect and, therefore, the applicants were
redundant within the meaning of what is now s 139(1)(b)(ii) of the
ERA 1996.

Per Salmon LJ:

I would have thought that, as the material circumstances in which these
contracts of employment were entered into are shrouded in mystery, it is
permissible, if one is seeking to reconstruct the contract, to look at what
happened while the men were being employed. The fact is that never during
all the years in which they worked for the respondents were they ever asked
to work anywhere except in the conurbation of Liverpool or those parts of
Cheshire which they could reach from their homes so that they returned to
their homes every night. This, of course, would be by no means conclusive
about the terms of their employment if there were any evidence the other
way, but it is all there is as to where they could be required to work. This
indicates (and there is nothing to the contrary) that what they were doing
during the year of their employment was all that they could be required to
do in accordance with the terms of their employment. There is no evidence
that the terms of their employment gave their employers the power to order
them to do anything else...

United Kingdom Atomic Energy Authority v Claydon (1974) NIRC

The applicant’s contract permitted his employer to require him to work at
any of the employer’s establishments in Great Britain and overseas. He
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had worked for seven years in Suffolk, but was then asked to transfer to the
Aldermaston plant. He refused and was dismissed.

Held, by the National Industrial Relations Court, that he was not
redundant, as his contract enabled his employer to require him to move.

Bass Leisure Ltd v Thomas (1994) EAT

The applicant worked at a depot in Coventry and her employer, in accor-
dance with a term in her contract, required her to work at another depot 20
miles away. She did not wish to do so and claimed that she was
redundant.

Held, by the EAT, that she was redundant. The EAT applied a
geographical, rather than a contractual test, unlike in the above two cases.
In effect, the EAT asked the question ‘where does the employee work?’,
and decided that the answer to this could not include a depot 20 miles
from where she had previously worked. The employee’s contract was useful
in defining the normal place of work but was no longer decisive.

Q Will the decision in Bass Leisure v Thomas benefit employees in the
long run? Will the practical effect be to make it easier for employers
to make employees redundant?

See, also, High Table Ltd v Horst (1997).

6.1.3 Requirements of the business for employees to carry out
work of a particular kind

Hindle v Percival Boats Ltd (1969) CA

The applicant was employed as a boat builder and had built wooden boats.
However, customers increasingly demanded fibre-glass vessels and the
applicant was found to be too slow when it came to building these. He was
therefore dismissed for being ‘too good and too slow’. Was he redundant?
Held, by the Court of Appeal, that he was not redundant, because the
requirements of the business had not altered.
Per Sachs LJ:

I would add that, provided the requirements of the business referred to in
s 81(2)(b) [now s 139(1)(b)] remain constant, it does not matter whether the
slowness of the employee which leads to the failure to “‘pay for his keep’
stems from the onset of years, from some physical cause, or from overgreat
addiction to what is sometimes termed perfectionism. Unfortunately for
such addicts, perfectionism can produce a form of inefficiency in many
walks of life—not merely in a workshop—however much one may praise
the look of the product.
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Vaux and Associated Breweries Ltd v Ward (1968) HC

A hotel was modernised and the employer decided to bring in younger
and more glamorous bar staff. The applicant (Mrs Ward), who had been
employed as a barmaid for 17 years, was dismissed, as it was felt that she
would not fit in with the new image.

Held, by the High Court (QBD), that the applicant was not redundant,
because the requirements of the business for work of the kind which the
applicant was employed to do had not changed.

Parker LCJ referred to the reasons given by the industrial tribunal for
holding that the applicant was not redundant, with which he agreed:

The tribunal were of [the] opinion that the work to be carried out by a bar-
maid after Mrs Ward was dismissed was not different from that which she
had carried out. She was engaged in serving behind the bar, either directly to
customers or to waitresses to take to customers. Occasionally, if the waitress
wasnot present, Mrs Ward would carry drinks to customers in the buffet. Sev-
enty per cent of the drinks dispensed were beer... The present barmaid serves
behind the bar, occasionally going in front of the bar to serve customers.

North Riding Garages Ltd v Butterwick (1967) HC

The applicant had been employed at a garage as a workshop manager in
charge of the repairs shop. In addition, he spent some time in actual me-
chanical work on the vehicles. However, the new owners wished him to
do more work on the sales side of the business and to do more paperwork.
They also introduced new methods, which the applicant found difficult to
adapt to, and he was eventually dismissed.

Held, by the High Court (QBD), that he was not redundant, because
the requirements of the business for work of a particular kind done by the
applicant had not ceased or diminished.

Widgery ] drew the following distinction:

For the purposes of this Act, an employee who remains in the same kind of
work is expected to adapt himself to new methods and techniques and
cannot complain if his employer insists on higher standards of efficiency
than those previously required; but, if new methods alter the nature of the
work required to be done, it may follow that no requirement remains for
employees to do work of the particular kind which has been superseded
and that they are truly redundant... If one looks at the primary facts
disclosed by the evidence in this case, it is difficult to see what is the
particular kind of work in which a requirement for employees has ceased
or diminished. The vehicle workshop remained, as did the requirement for
a workshop manager, and we do not understand the tribunal to have found
that the volume of repair work had diminished to such an extent as to make
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the respondent’s dismissal wholly or mainly attributable to that fact. The
only possible conclusion which appears to us to have been open to the
tribunal on the evidence was that the respondent was dismissed because
he could not do his job in accordance with the new methods and new
standards required by the appellants.

Q How different does a job have to be from the previous job in order
for the employee to be redundant?

Chapman v Goonvean and Rostrowrack China Clay Co Ltd (1973) CA

The employer had provided free transport to employees who lived more
than 30 miles away, but later withdrew this when some employees were
made redundant and it was uneconomic to continue to provide it for the
seven employees who remained. Some of these employees resigned and
claimed redundancy.

Held, by the Court of Appeal, that they were not redundant. ‘The
requirements of the business—for the work of these seven men—continued
just as before’, per Lord Denning MR.

Johnson v Nottinghamshire Combined Police Authority (1974) CA

The applicants were employed as clerks and their hours of work were 9.30
am to 5.00 pm or 5.30 pm on a five day week. Their employer then asked
them to work a shift system, under which one would work from 8.00 am to
3.00 pm on six days a week and the other would work from 1.00 pm to 8.00
pm on six days a week. The following week they would change over. The
applicants resigned and claimed redundancy.

Held, by the Court of Appeal, that they were not redundant. Lord
Denning MR said:

A change in the hours of work is very different from a change in the place
of employment. The statute expressly provides that, if the requirements for
employees at ‘the place’ cease or diminish, there is a redundancy situation:
see s 81(2)(b) [now s 139(1)(b) of the ERA 1996]. But it says nothing of the
like effect as to ‘hours’ of work. If the employers require the same number
of employees as before—for the same tasks as before—but require them at
different hours, there is no redundancy situation. If the change in hours is
unfair to a particular employee in the situation in which she finds herself, it
might give rise to a claim for unfair dismissal under the Industrial Relations
Act 1971, but it does not give rise to a redundancy payment.

Lesney Products & Co Ltd v Nolan (1977) CA

The applicants were employed as machine maintenance setters and worked
on a three shift system of day, evening and night work. In order to cut
costs, some workers were asked to work a double day shift on alternate
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weeks, instead of a day shift with long overtime and a night shift. This
reduced their opportunity to earn overtime and some of them claimed that
they were redundant as a result of the changes.

Held, by the Court of Appeal, that they were not redundant. Lord
Denning MR emphasised the rights of employers to re-organise their
business:

While I adhere to what I there said [that is, in Johnson, above], I think the
phrase ‘a redundancy situation” may be misleading. It is shorthand, and it
is better always to check it by the statutory words. The dismissal must be
attributable to ‘the fact that the requirements of that business for employees
to carry out work of a particular kind...have ceased or diminished’, etc.

In applying that principle, it is important that nothing should be done to
impair the ability of employers to re-organise their work force and their
times and conditions of work so as to improve efficiency. They may re-
organise it so as to reduce overtime and thus to save themselves money, but
that does not give the man a right to redundancy payment. Overtime might
be reduced, for instance, by taking on more men: but that would not give
the existing staff a right to a redundancy payment. Also, when overtime is
reduced by a re-organisation of working hours, that does not give rise to a
right to a redundancy payment, so long as the work to be done is the same.

Robinson v British Island Airways Ltd (1977) CA

The applicant had been the flight operations manager and, as such, he was
responsible to the general manger of operations and traffic (Mr Owen),
who was himself responsible to the general manager. Under a re-
organisation, Mr Owen’s post was abolished, and replaced by the post of
operations manager, and the applicant’s post of flight operations manager
was also abolished. The company required the holder of the new post of
operations manager to have a pilot’s licence; Mr Owen did not have one,
but the applicant did. However, the applicant was not appointed to the
new post and claimed unfair dismissal.

Held, by the Court of Appeal, that the applicant was redundant. Phillips
] distinguished between the Johnson and the Lesney cases (above) on the
grounds that, in those cases, the effect of a re-organisation was not to either
change or diminish the requirements for work of a particular kind. However,
here, it did:

There is no doubt that the employee was dismissed. To what was his
dismissal attributable? It seems to us that the work done by the flight
operations manager was of a “particular kind’, and that the work done by
the general manager operations and traffic was of a “particular kind’, and
that each kind was different from the other. It seems to us that the work
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done by the operations manager was of a ‘particular kind” and of a kind
different from that done by the general manager operations and traffic and
different from that done by the flight operations manager. Thus, in our
judgment, it can truly be said that the dismissal of the employee was
attributable to that fact that the requirements of the business for employees
to carry out work of a particular kind has ceased or diminished and that
each was redundant.

Q Contrast the approach taken by Phillips J in Robinson with those in
the preceding three cases. To what extent do you consider, if at all,
that the courts, in deciding whether an employee is redundant, have
over-emphasised the managerial role/prerogative?

Cowen v Haden Ltd (1983) CA

The applicant was employed as a divisional contracts surveyor. His con-
tract enabled his employer to require him to perform ‘any and all duties
which reasonably fell within the scope of his capabilities”. He was dismissed
when his work as a divisional contracts surveyor ended.

Held, by the Court of Appeal, that the wide clause in his contract (set
out above) was to be read in conjunction with his job as a divisional contracts
surveyor, and was not to be read separately. Therefore, as his job had gone,
he was redundant. Cumming Bruce L] said:

The effect of the words “He will be required to undertake, at the direction of
company, any and all duties which reasonably fall within the scope of his
capabilities” was not to give the employers the right to transfer him from
his job as regional surveyor to any job as a quantity surveyor in their
organisation, but only to require him to perform any duties reasonably
within the scope of his capabilities as regional surveyor.

Johnson v Peabody Trust (1996) EAT

The applicant was employed as a roofer but, in 1988, his contract of em-
ployment was varied, because there was less repair work and he was ex-
pected to undertake general building work as well as roofing. By 1993, his
main work was general building, rather than roofing. He was subsequently
laid off.

Held, by the EAT, that the applicant was redundant. He had been
engaged ‘to perform a particular, well recognised and well defined category
of skilled trade’, that is, as a roofer, and it was that ‘basic contractual
obligation” which decided whether he was redundant. As the roofing work
had ‘ceased or diminished’, it followed that he was redundant.
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Murray and Another v Foyle Meats Ltd (1999) HL

The respondents employed the appellants as ‘meat plant operatives’. Al-
though they normally worked in the slaughter hall, they could, under their
contracts of employment, be required to work elsewhere and, occasionally,
they did so. Employees who worked in other parts of the factory were
employed on similar terms. Fewer employees were required in the hall
due to falling business and the appellants were dismissed by reason of
redundancy. They contended that their dismissals were unfair, because the
words ‘requirements for employees to carry out work of a particular kind’
meant ‘requirements for employees contractually bound to carry out work
of a particular kind” and, because all employees were engaged on similar
terms, no distinction could be made between those who worked in the
slaughter hall and those who worked elsewhere in the factory. Accord-
ingly, the appellants contended that it was wrong to only select for redun-
dancy those engaged in the slaughter hall.

Held, by the House of Lords, that the appellants’ contention was wrong
and that the dismissals were by reason of redundancy. Lord Irvine LC,
with whom the other Law Lords agreed, held that the contract test was the
wrong one and overruled Nelson v BBC (1977). The function test, which
asks whether the employer needs fewer employees to do the kind of work
which the employee is actually doing, was also held to be wrong.

Lord Irvine LC held that the key word is ‘attributable” and that both
the ‘contract test’ and the ‘function test’ miss the point because, as he said,
‘there is no reason in law why the dismissal of an employee should not be
attributable to a diminution in the employer’s need for employees,
irrespective of the terms of his contract or the function which he performed’.
Per Lord Irvine LC:

The language of (the statutory definition of redundancy) is, in my view,
simplicity itself. It asks two questions of fact. The first is whether one or other
of various states of economic activity exists. In this case, the relevant one is
whether the requirements of the business for employees to carry out work of
a particular kind have diminished. The second one is whether the dismissal
is attributable, wholly or mainly, to that state of affairs. This is a question of
causation. In the present case, the tribunal found as a fact that the requirements
of the business for employees to work in the slaughter hall had diminished.
Secondly, they found that that state of affairs had led to the applicants being
dismissed. That, in my opinion, is the end of the matter.

Note

This is one of the most significant cases in the law of redundancy, in that it
settles a difficulty which had arisen since Nelson v BBC. In addition, Lord
Clyde referred to the use of the contract test in Cowen v Haden (see above),
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‘to which the Court of Appeal gave support’ and, by implication,
disapproved of the use of it in that case. Accordingly, the decision in Cowen
v Haden, although probably correct on its facts, must be suspect in so far as
it refers to a contract test. Moreover, the decision in Murray appears to have
settled the issue concerning ‘bumped redundancies’, in that the House
expressly approved of Safeway Stores v Burrell (1997). In this case, the EAT
held that, where, for example, X is redundant and is given Y’s job, then, in
deciding whether Y is redundant, one needs to consider whether the
requirements for Y’s work had ceased or diminished. Finally, it is noteworthy
that the approach in Murray was prefigured by that of the EAT in Shawkat v
Nottingham City Hospitals NHS Trust (1999).

6.2 Right to claim a redundancy payment

6.2.1 Employees who cannot claim

The following employees cannot claim (all references are to sections of the
ERA 1996):

(@)

(b)
(©
(d)

(e)
(®)

(8)
(h)

()
(k)

those aged under 20 (s 211(2)). Section 211(2) provides that the
employee’s period of continuous employment cannot begin earlier than
his 18th birthday and that, with the rule that two years’ continuous
employment is needed, gives the age of 20;

those who have reached normal retiring age or, if there is none, 65 (s
156);

those with less than two years’ continuous employment (s 155);
those employed under a fixed term contract for two years or more
who have renounced, in writing, their right to a redundancy payment
(s 197(3));

share fishermen (s 199(2));

persons ordinarily working outside Great Britain unless, at the relevant
time, they were working in Great Britain on the employer’s instruc-
tions (s 196(6));

Crown Servants and certain public officials (s 159);

those employed as domestic servants by a near relative (as defined in
s 161);

classes of employees excluded by order of the Secretary of the State, in
cases where a collective agreement covers the issue of redundancy (s
157);

employees dismissed for misconduct (see 6.2.2, below);

employees who refuse a suitable offer of alternative employment (see
6.3, below).
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6.2.2 Employees dismissed for misconduct

Section 140(1) of the Employment Rights Act 1996 provides that, subject to
sub-ss (2) and (3) (below), an employee shall not be entitled to a redun-
dancy payment by reason of dismissal where his employer, being entitled
to terminate his contract of employment without notice by reason of the
employee’s conduct, terminates it either:

(a) without notice; or

(b) by giving shorter notice than that which, in the absence of such con-
duct, the employer would be required to give to terminate the con-
tract; or

(c) by giving notice (not being such shorter notice as mentioned in para
(b), which includes, or is accompanied by, a statement that the em-
ployer would, by reason of the employee’s conduct, be entitled to ter-
minate the contract without notice.

Section 140(3) provides that, where the employer terminates the contract
in accordance with s 140(1), that is, the employer dismisses for gross mis-
conduct when the employee is already under notice for redundancy, the
employee may apply to an industrial tribunal, which can award all or part
of the redundancy payment.

Sanders v Ernest A Neale Ltd (1974) NIRC

Two employees were dismissed by reason of redundancy and the other
employees went on strike in protest. They were dismissed, and later, the
factory closed down.

Held, by the National Industrial Relations Court, that the employees
who had been dismissed when on strike were not redundant. Donaldson P
was very clear on the matter:

In the present appeals, there was indeed a redundancy situation, but the
tribunal found that it in no way caused the dismissals. The converse was
true. It was the dismissals which caused the redundancy. The appellants
were dismissed because they persistently refused to work normally. Their
claim fails not because the redundancy was self-induced, but because it did
not cause their dismissal.

Note

Despite this decision, the above statutory provisions remain obscure. Why
are they needed? If an employee is dismissed for misconduct, then dismissal
for redundancy does not arise. The view taken in the above case was that s
140(1) applies where the employee is dismissed for redundancy, but could
have been dismissed for misconduct.
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Section 140(2) provides that, if the employee’s misconduct is the taking
part in a strike during the ‘obligatory period” of notice to terminate his or
her contract, then dismissal for the ‘misconduct” of going on strike will not
disqualify a claim for a redundancy payment. However, in Simmons v Hoover
Ltd (1977), the converse situation applied, that is, the employee first went
on strike and was then issued with a redundancy notice. It was held that
what is now s 140(2) did not apply and, therefore, the employee could not
claim a redundancy payment.

6.3 Offer of alternative employment
6.3.1 The offer of alternative employment

If the employer makes the employee an offer, before the termination of his
contract, to renew the contract or re-engage the employee on suitable alter-
native work, there are two possible consequences:

(a) if the employee accepts, then there is no dismissal, provided that there
is a gap of less than four weeks between the contracts;

(b) if the employee does not accept, then, if his refusal to accept is unrea-
sonable, he is disqualified from claiming a redundancy payment. (See
ss 138, 142 and 146 of the ERA 1996.)

Two issues arise in these cases:

(a) was the alternative offer of employment suitable?;
(b) was the refusal of it by the employee reasonable?

These two questions overlap to some extent.

Taylor v Kent County Council (1969) HC

The applicant was made redundant as a headmaster and was offered a
post as one of a pool of mobile teachers who would be sent to different
schools when required. However, he would still receive the same salary
entitlement as before.

Held, by the High Court (QBD), that the offer of alternative employment
was unsuitable and he was entitled to refuse it. Per Lord Parker LC]J:

One would think, speaking for myself, that for a headmaster of such
experience, he would think an offer which, while guaranteeing him the
same salary, reduced his status, was quite unsuitable. To go to quite a
different sphere of activity, a director under a service agreement of a
company is offered, on dismissal, a job as a navvy, and it is said: but we will
guarantee you the same salary as you have been getting. I should have
thought such an offer was plainly unsuitable...
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Spencer v Gloucestershire County Council (1985) CA

The applicants were school cleaners who were asked to accept fewer hours
work as an economy measure. They refused, giving the reason that they
could not do the job properly in the reduced number of hours.

Held, by the Court of Appeal, that their refusal was reasonable. Neill L]
said:

Returning to the facts of the case, it seems to me that it cannot be right to
say, as a general proposition, that it is not a good reason for an employee to
refuse to do work, because he considers that the work he is being asked to
do does not come up to a standard which he himself wishes to observe. It
all depends on the facts of the case. There may well be cases where an
employee wishes to apply a wholly unreasonable standard to the work,
and say, ‘I am only prepared to work to that standard’. But it seems to me
that is eminently a matter for the Industrial Tribunal to evaluate in the
particular circumstances.

Thomas Wragg & Sons Ltd v Wood (1976) EAT

The employee was aged 56 and had been given notice of redundancy on 24
October to take effect on 6 December. On the Monday following 24 Octo-
ber, he found another job and his employers offered him alternative em-
ployment on 5 December.

Held, by the EAT, that it was reasonable to refuse that offer. Lord
MacDonald stated:

The employee obviously acted with some diligence and was successful in
obtaining other employment than with the employer. In our opinion, in doing
s0, he acted very sensibly and very reasonably. Faced at the end of this period
of notice with the sudden offer of re-engagement by his employers, we
consider that he did not act unreasonably in refusing that offer, having regard
to the fact that he had already engaged himself in this other job.

Note

See the following cases on offers of alternative employment: Paton Calvert
and Co Ltd v Westerside (1979); Standard Telephones v Yates (1981); and Hindes
v Supersine Ltd (1979).

6.3.2 Trial period

Section 138 of the ERA 1996 allows for a trial period where an employee’s
old contract is renewed and the employee is re-engaged under a new con-
tract where there are differences (apart from de minimis ones) from the pre-
vious one. The trial period is for a minimum of four consecutive calendar
weeks, but can be more by agreement. The effect of the trial period is that,
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if the employee leaves during it, he is not deemed to have accepted the
new job. Instead, the tribunal must decide whether, in accordance with the
rules and cases above, the new employment was suitable and the termina-
tion of that employment by the employee was unreasonable. (See s 138 of
the ERA 1996.)

Note

Sections 147-54 of the ERA 1996 deal with the position of an employee who
is laid off or is on short time and is made redundant.

6.4 Redundancy procedures
6.4.1 Procedures in relation to individuals

Section 105(1) of the ERA 1996 provides that an employee who is dismissed
shall be regarded as unfairly dismissed if:

(a) the reason (or, if more than one, the principal reason) is that the em-
ployee is redundant; and

(b) itis shown that the circumstances constituting the redundancy applied
equally to one or more employees in the same undertaking who held
positions similar to that held by the employee and who have not been
dismissed by the employer.

Section 98(4) of the ERA 1996 sets out the general rule regarding fairness of
a dismissal, which applies to redundancy dismissals as well as to other
dismissals. The determination of whether the dismissal is fair or unfair
(having regard to the reason shown by the employer):

(a) depends on whether in the circumstances (including the size and ad-
ministrative resources of the employer’s undertaking) the employer
asked reasonably or unreasonably in treating it (that is, the redundancy)
as a sufficient reason for dismissing the employee; and

(b) shall be determined in accordance with equity and the substantial merits
of the case.

6.4.2 Guidelines

Williams v Compair Maxam Ltd (1982) EAT

In this case, the EAT set out general guidelines for employers.
Per Browne Wilkinson J:

...there is a generally accepted view in industrial relations that, in cases
where the employees are represented by an independent union recognised
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by the employer, reasonable employers will seek to act in accordance with
the following principles:

(1) The employer will seek to give as much warning as possible of im-
pending redundancies so as to enable the union and employers who
may be affected to take early steps to inform themselves of the relevant
facts, consider possible alternative solutions and, if necessary, find al-
ternative employment in the undertaking or elsewhere.

(2) The employer will consult the union as to the best means by which the
desired management result can be achieved fairly and with as little
hardship to the employees as possible. In particular, the employer will
seek to agree with the union the criteria to be applied in selecting an
employee to be made redundant. When a selection has been made, the
employer will consider with the union whether the selection has been
made in accordance with those criteria.

(3) Whether or not an agreement as to the criteria to be adopted has been
agreed with the union, the employer will seek to establish criteria for
selection which, so far as possible, do not depend solely upon the opin-
ions of the person making the selection, but can be objectively checked
against such things as attendance records, efficiency at the job, length
of service.

(4) The employer will seek to ensure that the selection is made fairly in
accordance with the criteria and will consider any representations the
union may make as to such selection.

(5) The employer will seek to see whether, instead of dismissing an em-
ployee, he could offer him alternative employment.

The lay members stress that not all these factors are present in every case,
since circumstances may prevent one or more of them being given effect to.
But the lay members would expect these principles to be departed from
only where some good reason is shown to justify each departure. The basic
approach is that, in the unfortunate circumstances that necessarily attend
redundancies, as much as is reasonably possible should be done to mitigate
the impact on the workforce and to satisfy them that the selection has been
made fairly and not on the basis of personal whim. That these are the broad
principles currently adopted by reasonable employers is supported both
by the practice of the industrial tribunals and, to an extent, by statute...

Note

The significance of the decision of the House of Lords in Polkey v AE Dayton
Services Ltd (1987) (see 5.2.3, above) in emphasising the importance of
procedural fairness, which reinforced the importance of the above
guidelines. See, also, Chapter 5.
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6.4.3 Statutory provisions dealing with consultation with the
relevant trade union

Section 188 of the Trade Union and Labour Relations (Consolidation) Act
1992

(As amended by the Collective Redundancies and Transfer of Undertakings
(Protection of Employment) (Amendment) Regulations 1995 and the Collec-
tive Redundancies and Transfer of Undertakings (Protection of Employment)
(Amendment) Regulations 1999.)

Section 188 Duty of employer to consult representatives

(1) Where an employee is proposing to dismiss as redundant 20 or more
employees at one establishment within a period of 90 days or less, the
employer shall consult about the dismissals all the persons who are
appropriate representatives of any of the employees who may be af-
fected by the proposed dismissals or may be affected by measures taken
in connection with those dismissals.

(1A) The consultation shall begin in good time and, in any event:

(a) where the employer is proposing to dismiss 100 or more em-
ployees as mentioned in sub-s (1), at least 90 days; and

(b)  otherwise, atleast 30 days, before the first of the dismissals takes
effect.

(1B) For the purposes of this section, the appropriate representatives of any
employees are:

(a)  if the employees are of a description in respect of which an inde-
pendent trade union is recognised by their employer, represen-
tatives of the trade union, or

(b)  in any other case, whichever of the following employee repre-
sentatives the employer chooses:

(i) employee representatives appointed or elected by the af-
fected employees otherwise than for the purposes of this
section, who (having regard to the purposes for and the
method by which they were appointed or elected) have
authority from those employees to receive information and
to be consulted about the proposed dismissals on their
behalf;

(ii) employee representatives elected by the affected employ-
ees, for the purposes of this section, in an election, satisfy-
ing the requirements of s 188A(1).

(2) The consultation shall include consultation about ways of:

(a) avoiding the dismissals;
(b)  reducing the numbers of employees to be dismissed; and
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®)

)

©)

(¢)  mitigating the consequences of the dismissals,

and shall be undertaken by the employer with a view to reaching agree-
ment with the appropriate representatives.

In determining how many employees an employer is proposing to
dismiss as redundant, no account shall be taken of employees in
respect of whose proposed dismissals consultation has already
begun.

For the purposes of the consultation, the employer shall disclose in
writing to the [appropriate] representatives:

(a) the reasons for his proposals;

(b)  the numbers and descriptions of employees whom it is proposed
to dismiss as redundant;

(¢)  the total number of employees of any such description employed
by the employer at the establishment in question;

(d) the proposed method of selecting the employees who may be
dismissed;

(e)  the proposed method of carrying out the dismissals, with due
regard to any agreed procedure, including the period over which
the dismissals are to take effect;

(f)  the proposed method of calculating the amount of any redun-
dancy payments to be made (otherwise than in compliance with
an obligation imposed by or by virtue of any enactment) to em-
ployees who may be dismissed.

That information shall be given to each of the appropriate representa-
tives by being delivered to them, or sent by post to an address notified
by them to the employer (in the case of representatives of a trade
union), or sent by post to the union at the address of its head or main
office.

(5A) The employer shall allow the appropriate representatives access to the

@)

affected employees and shall afford to those representatives such ac-
commodation and other facilities as may be appropriate.

If, in any case, there are special circumstances which render it not rea-
sonably practicable for the employer to comply with a requirement of
sub-s (1A), (2) or (4), the employer shall take all such steps towards
compliance with that requirement as are reasonably practicable in those
circumstances. Where the decision leading to the proposed dismissals
is that of a person controlling the employer (directly or indirectly), a
failure on the part of that person to provide information to the em-
ployer shall not constitute special circumstances rendering it not rea-
sonably practicable for the employer to comply with such a
requirement.



Redundancy

(7A)Where:

(a) the employer has invited any of the employees who may be dis-
missed to elect employee representatives; and

(b)  the invitation was issued long enough before the time when the
consultation is required by sub-s (1A)(a) or (b) to begin to allow
them to elect representatives by that time,

the employer shall be treated as complying with the requirements in
relation to those employees if he complies with those requirements as
soon as is reasonably practicable after the election of the representa-
tives.

(7B) If, after the employer has invited affected employees to elect represen-
tatives, the affected employees fail to do so within a reasonable time,
he shall give to each affected employee the information set out in sub-
s (4).

(8) This section does not confer any rights on a trade union, a representa-
tive or an employee except as provided by ss 189 to 192, below.

Note

The 1999 Regulations insert a new s 188A into the Act, containing detailed
provisions for the election of employee representatives.

6.4.4 When should consultation begin?

Section 188(1) refers to a situation where the employer is proposing to dis-
miss. However, the Redundancy Consultation Directive 75/129 /EEC states
that consultation must begin when the employer is ‘contemplating redun-
dancies’. In APAC v Kirvin Ltd (1978), it was held that the word ‘proposing’
meant that consultation need only begin when the employer has formed a
definite view that redundancies are needed. But, in R v British Coal Corp ex
p Vardy (1993), Glidewell L] said that:

...[under the] Directive, consultation is to begin as soon as the employer
contemplates redundancies, whereas under the Act, it only needs to begin
when he proposes to dismiss as redundant an employee. The verb ‘proposes’
in its ordinary usage relates to a state of mind which is much more certain
and further along the decision making process than the verb ‘contemplate’;
in other words, the Directive envisages consultation at an early stage when
the employer is first envisaging the possibility that he may have to make
employees redundant.

Note

(1)  InGriffin v South West Water Services Ltd (1995), Blackburne J disagreed
with Glidewell L]’s view on this point.
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(2)  In Governing Body of the Northern Ireland Hotel and Catering College v
NATFHE (1995), it was held that the duty to consult the relevant union
applied even where none of that union’s members were being made
redundant.

6.4.5 Special circumstances defence

Clarkes of Hove Ltd v Bakers Union (1978) CA

The issue was whether the special circumstances defence (now in s 188(7))
applied, in that the employer was relieved of his obligation to consult. In
this case, the employer had been in financial difficulty and, instead of ini-
tiating the consultation procedure, it sought a buyer for some of its shops
in order to raise capital to enable it to continue trading. When a potential
buyer pulled out, it then made all of its employees redundant.

Held, by the Court of Appeal, that insolvency was not a special
circumstance so as to remove the need for an employer to consult.

Per Geoffrey Lane LJ:

It seems to me that the way in which the phrase was interpreted by the
industrial tribunal is correct. What they said, in effect, was this—that
insolvency is, on its own, neither here nor there. It may be a special
circumstance, it may not be a special circumstance. It will depend entirely
on the cause of the insolvency whether the circumstances can be described
as special or not. If, for example, sudden disaster strikes a company, making
it necessary to close the concern, then plainly, that would be a matter which
was capable of being a special circumstance and that is so whether the
disaster is physical or financial. If the insolvency, however, were merely
due to a gradual run down of the company, as it was in this case, then those
are the facts on which the industrial tribunal can come to the conclusion
that the circumstances were not special. In other words, to be special, the
event must be something out of the ordinary, something uncommon, and
that is the meaning of the words ‘special” in the context of this Act.

Note

Where an employer fails to consult, then a protective award may be sought
by the relevant trade union, employee representatives or in any other case,
where there is no consultation machinery, by the employees themselves.
An industrial tribunal may then make a protective award which is up to
30-90 days’ pay, depending on whether the number dismissed is over 20 or
over 100 (s 190 of the Trade Union and Labour Relations (Consolidation)
Act 1992).
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7 Continuity of Employment and
Transfer of Undertakings

7.1  Continuity of employment
7.1.1 Employment Rights Act 1996

Section 210

(1) References in any provision of this Act to a period of continuous em-
ployment are (unless provision is expressly made to the contrary) to a
period computed in accordance with this chapter (ss 210-19).

(2) In any provision of this Act which refers to a period of continuous
employment expressed in months or years:

(a) amonth means a calendar month; and
(b) ayear means a year of 12 calendar months.

(3) Incomputing an employee’s period of continuous employment for the
purposes of any provision of this Act, any question:

(a) whether the employee’s employment is of a kind counting to-
wards a period of continuous employment; or

(b)  whether periods (consecutive or otherwise) are to be treated as
forming a single period of continuous employment,

shall be determined week by week, but where it is necessary to
compute the length of an employee’s period of employment, it
shall be computed in months and years of 12 months in accordance
with s 211.

(4) Subject to ss 215 to 217, a week which does not count in computing the
length of a period of continuous employment breaks continuity of
employment.

(5) A person’s employment during any period shall, unless the contrary is
shown, be presumed to have been continuous.

Note

Section 210(5) provides that, where there is a dispute about continuity of
employment with an employer, there is a presumption of continuity which
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it is for the employer to rebut. However, this presumption does not apply
where the employee has been employed by different employers (Secretary
of State for Employment v Cohen (1987)).

Section 211

)

@

©)

An employee’s period of continuous employment for the purposes of
any provision of this Act:

(a)  (subject to sub-ss (2) and (3)) begins with the day on which the
employee starts work; and

(b) ends with the day by reference to which the length of the
employee’s period of continuous employment is to be ascertained
for the purposes of the provision.

For the purposes of ss 155 and 161(2), an employee’s period of continu-
ous employment shall be treated as beginning on the employee’s
18th birthday if that is later than the day on which the employee
starts work.

If an employee’s period of continuous employment includes one or
more periods which (by virtue of s 215, 216 or 217), while not counting
in computing the length of the period do not break continuity of em-
ployment, the beginning of the period shall be treated as postponed by
the number of days falling within that intervening period, or the ag-
gregate number of days falling within those periods, calculated in ac-
cordance with the section in question.

Note

Section 211(1)(a) provides that the employee’s period of continuous
employment begins with the day on which the employee starts work. In
General of the Salvation Army v Dewsbury (1984), the employee’s contract
began on 1 May, but she actually began work on 4 May. The EAT held that
the phrase ‘day on which the employee starts work” means the day on which
the contract of employment begins and not the day on which the employee
actually begins to perform his/her contractual duties.

Section 212

138
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Any week during the whole or part of which an employee’s relations
with his employer are governed by a contract of employment counts
in computing the employee’s period of employment.

Any week (not within sub-s (1)) during an employee’s period of ab-
sence from work occasioned wholly or partly by pregnancy or child-
birth, after which the employee returns to work in accordance with s
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79, or in pursuance of an offer described in s 96(3), counts in computing
the employee’s period of employment.

(3) Subject to sub-s (4), any week (not within sub-s (1)) during the whole
or part of which an employee is:

(a) incapable of work in consequence of sickness or injury;

(b)  absent from work on account of a temporary cessation of work;

(¢)  absent from work in circumstances such that, by arrangement or
custom, he is regarded as continuing in the employment of his
employer for any purpose; or

(d) absent from work wholly or partly because of pregnancy or child-
birth,

counts in computing the employee’s period of employment.

(4) Not more than 26 weeks count under sub-s (3)(a) or (subject to sub-s
(2)) sub-s (3)(d) between any periods falling under sub-s (1).

7.1.2 Temporary cessation of work (s 212(3)(b))

Fitzgerald v Hall Russell & Co Ltd (1969) HL

Held, by the House of Lords, that the above phrase means a cessation of the
employee’s work; there is no requirement that the employer’s business
should have ceased. The court held that one should look at each case with
the benefit of hindsight, if necessary, to see if the cessation was temporary.
The fact that the parties considered at the time that the cessation would be
temporary was important, but the fact that they did not do so would not
mean that cessation could not be temporary.

Ford v Warwickshire County Council (1983) HL

The applicant was a teacher who had been employed under a series of
eight fixed term contracts, each for the academic year from September
to July.

Held, by the House of Lords, that the break each year from July to
September was a temporary cessation of work which did not, therefore,
break continuity of employment. Lord Diplock said that:

...the whole scheme of the Act appears to me to show that it is in the sense
of ‘transient’, that is, lasting only for a relatively short time, that the word
‘temporary’ is used...

Note

Lord Diplock’s approach appears, from one part of his speech, to be similar
to that of the House of Lords in Fitzgerald v Hall Russell, that is, a broad
approach is required in these cases. However, at a later point in his speech,
Lord Diplock suggested that, in some cases, one should compare the length
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of the gap with the length of the periods of work on either side of it. Per
Lord Diplock:

It also follows from what I have said that successive periods of seasonal
employment of other kinds under fixed term contracts, such as employ-
ment in agriculture during harvest-time or in hotel work during the sum-
mer season, will only qualify as continuous employment if the length of
the period between two successive seasonal contracts is so short in com-
parison with the length of the season during which the employee is em-
ployed as properly to be regarded by the industrial tribunal as no more
than a temporary cessation of work in the sense that I have indicated.

Flack v Kodak Ltd (1986) CA

The applicant had been employed for irregular periods of time in the photo-
finishing department of Kodak, her work patterns varying according to
seasonal demand.

Held, by the Court of Appeal, that Lord Diplock’s ‘mathematical” approach
(above) was not appropriate to irregular work patterns. Woolf L] said:

What is a short time in one employment is not necessarily a short time in
another employment. In deciding what is relatively a short time in a
particular employment, it is now clearly established that it is necessary to
look at the period of dismissal with hindsight—looking backwards as to
the circumstances from the date of the final dismissal. In doing this, the
period of dismissal relative to the period of employment is of the greatest
importance. However, it is the whole period of employment which is
relevant. In the case of irregular employment, if the periods of employment
either side of the dismissal are only looked at, a most misleading comparison
would be drawn.

Note

See, also, Bentley Engineering Co Ltd v Crown (1976) and Berwick Salmon
Fisheries Co Ltd v Rutherford (1991).

Q Which of the different approaches in the above cases to the question
of whether there is a temporary cessation of work do you consider
to be preferable?

7.1.3 ‘Where by arrangement or custom, the employment is
regarded as continuing’ (s 212(3)(c))

In Ford v Warwickshire County Council (above), the House of Lords held
that, in order for this provision to apply, there must be no subsisting con-
tract. In the earlier case of Lloyds Bank Ltd v Secretary of State for Employment
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(1979), it was held that an employee who worked one week on and one week
off had continuity preserved by what is now s 212(3)(c) of the Employment
Rights Act 1996 (ERA), but this is now doubtful in the light
of Ford.

Booth and Others v United States of America (1999) EAT

The applicants had been employed under a series of fixed term contracts
for a total period which was in excess of two years, but with a gap of about
two weeks between each contract. At the end of each contract, they were
informed in writing that the contract had terminated and they were paid
any outstanding pay and other benefits. They claimed that they had conti-
nuity of employment under s 212(3)(c) (see above).

Held, by the EAT, that they did not, because there was no arrangement
that employment was continuing, especially as it was clear that the
employer did not intend this.

Note, also:

(a) Sweeney v | & S Henderson (Concessions) Ltd (1999). The EAT held that
continuity was not broken where the employee left employment on
the Saturday, but returned on the following Friday. Section 235 defines
‘week’ as a week ending with a Saturday and, therefore, the employee
was employed during part of the week. The reason for the break was
irrelevant;

(b) Collison v BBC (1998). The EAT held that a compromise agreement re-
lating to a dismissal, which was stated to be in full and final settlement
of all claims arising, did not prevent the employee from relying on
service prior to that date in computing continuity of
employment.

7.1.4 Continuity of employment and receipt of a redundancy
payment

Lassman and Others v Secretary of State for Trade and Industry (1999) EAT

The EAT considered the effect of s 214 of the ERA 1996, which provides
that continuity of employment is broken where ‘a redundancy payment
has previously been paid to the employee’. In this case, employees were
dismissed in the belief that they were redundant, but it was then accepted
that there had been a transfer within the Transfer of Undertakings (Protec-
tion of Employment) Regulations (TUPE) 1981. Section 214(2)(a) refers to a
redundancy payment in respect of a dismissal, but here, there had been no
dismissal and, therefore, continuity was not affected.
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7.1.5 Continuity of employment and strikes and lock-outs

Section 216

(1) A week does not count under s 212 if, during the week, or any part of
the week, the employee takes part in a strike.

(2) The continuity of an employee’s period of employment is not broken
by a week, which does not count under this Chapter (whether or not
by virtue only of sub-s (1)) if, during the week, or any part of the week,
the employee takes part in a strike; and the number of days which, for
the purposes of s 211(3), fall within the intervening period is the num-
ber of days between the last working day before the strike and the day
on which work was resumed.

(3) The continuity of an employee’s period of employment is not broken
by a week if, during the week, or any part of the week, the employee is
absent from work because of a lock-out by the employer; and the num-
ber of days which, for the purposes of s 211(3), fall within the interven-
ing period is the number of days between the last working day before
the lock-out and the day on which work was resumed.

Note

In Clarke Chapman-John Thompson Ltd v Walters (1972), it was held that, where
there is a gap between the end of the strike and when the employee actually
returns to work, then this is likely to be regarded as a temporary cessation
of work.

7.1.6 Change of employer

Section 218 deals with the situation where the trade or business or under-
taking is itself transferred. Section 218(2) provides that continuity is pre-
served, but this begs the question of what is meant by ‘trade, business or
undertaking’.

Woodhouse v Peter Brotherhood Ltd (1972) CA

The applicant had worked for Crossleys at its plant, which produced die-
sel engines. Crossleys sold the plant to Peter Brotherhood, who used it to
manufacture spinning machines, compressors and steam turbines. There
was no transfer of goodwill. The applicant continued to work at the plant
for the new employers.

Held, by the Court of Appeal, that there was no transfer of the business,
but only of the physical assets, and so continuity of employment was broken.
Per Lord Denning MR:

If anyone had been asked prior to August 1965, “‘What business is being
carried on in the factory at Sandiacre?’, his answer would have been, “The

142



Continuity of Employment and Transfer of Undertakings

manufacture of spinning machines, compressors and steam turbines’. If he
had been asked ‘Is it the same business?’, he would have said ‘No. The
manufacture of diesel engines has now gone to Manchester. All that is being
done at Sandiacre is the manufacture of spinning machines, etc’. True, the
same men are employed using the same tools, but the business is
different.

Note

See, also, Melon v Hector Powe Ltd (1980), where there was also held to be
only a transfer of assets, and Lloyd v Brassey (1969), where it was held that
the sale of the land on which farming took place constituted the transfer of
the business of the farm.

Section 218 also provides that continuity is preserved where:

(a) by statute one corporate body is replaced by another (s 218(3));

(b) where the employers, not being a corporation, die and the personal
representatives carry on the business (s 218(4));

(c) where the employer is a partnership, personal representatives or trust-
ees and there is a change in their composition (s 218(5));

(d) where the employee is taken into the employment of another who is
an associated employer of the first employer (s 218(6));

(e) where the employee is employed by the governors of a school which is
maintained by the local education authority, and is then employed di-
rectly by the local education authority or vice versa;

(f) where a person employed by a health service employer is then em-
ployed by another health service employer.

7.2 Transfer of undertakings
7.2.1 Common law position

Nokes v Doncaster Amalgamated Colleries Ltd (1940) HL

An order was made under s 129 of the Companies Act 1939 for the amal-
gamation of two companies.

Held, by the House of Lords, that the contracts of employment were
not transferred. Lord Atkin emphasised the right of the employee to choose
whether to serve in the new company:

...the servant was left with his inalienable right to choose whether he would
serve his new master, or not.
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7.2.2 Transfer of Undertakings (Protection of Employment)

Regulations 1981
Note

The Regulations were made so as to implement the provisions of the
Acquired Rights Directive (77/187 /EEC).

7.2.3 Relevant transfer

2(1)In these Regulations:

...'relevant transfer” means a transfer to which these Regulations apply,
and ‘undertaking” includes any trade or business.

Dr Sophie Redmond Stichting v Bartol (1992) ECJ

The applicant was a Dutch organisation, which was non-commercial. The
object was to provide services to drug addicts. The local authority grant
was taken away from the applicant and given to another organisation, the
Sigma Foundation, which took over the work, clients and premises of the
applicant. Sigma wished to keep on some, but not all, of the workers em-
ployed by the applicant. The issue was whether the Acquired Rights Di-

rective applied to non-commercial organisations.
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Held, by the ECJ, that, in principle, it did:

It should be recalled that, in its judgment of 7 February 1985, Abels (p 469,
points 11-13), the Court held that the scope of the provision of the Directive
at issue cannot be appraised solely on the basis of a textual interpretation,
because of the differences between the various language versions of that
provision and because of the divergences between the national legislation
defining the concept of a contractual transfer.

In consequence, the Court gave a sufficiently broad interpretation to that
concept to give effect to the purpose of the Directive, which is to ensure that
the rights of employees are protected in the event of a transfer of their un-
dertaking, and held that that Directive was applicable wherever, in the con-
text of contractual relations, there is a change in the legal or natural person
who is responsible for carrying on the business and who incurs the obliga-
tions of an employer towards employees of the undertaking (see, most re-
cently, the judgment of 15 June 1988, Bork International (1989)).

Note

As aresult of the Bartol case, the UK Government amended the Regulations
by s 33(2) of the Trade Union and Employment Rights Act 1993, because the
Regulations had previously stated that the term ‘undertaking” ‘does not
include any undertaking or part of an undertaking which is not in the nature
of a commercial venture’.
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Relevant transfer

3(1) Subject to the provisions of these Regulations, these Regulations apply
to a transfer from one person to another of an undertaking situated
immediately before the transfer in the UK or part of one which is so
situated.

(2) Subject as aforesaid, these Regulations so apply whether the transfer is
effected by sale or by some other disposition or by operation of law.

(3) Subject as aforesaid, these Regulations so apply, notwithstanding;:

(a) that the transfer is governed or effected by the law of a country
or territory outside the UK;

(b)  that persons employed in the undertaking or part transferred
ordinarily work outside the UK;

(c)  thatthe employment of any of those persons is governed by any
such law.

(4) Itis hereby declared that a transfer of an undertaking or part of one:
(a) may be effected by a series of two or more transactions; and

(b)  may take place whether or not any property is transferred to the
transferee by the transferor.

Premier Motors (Medway) Ltd v Total Oil Great Britain Ltd (1984) CA

The business was sold by the employer, but the purchaser decided not to
continue that business and, therefore, not to employ its employees. For a
month after the sale was completed, the vendors continued to run the busi-
ness under a licence from the purchasers but, thereafter, the contracts of
employment of the applicants were terminated.

Held, by the Court of Appeal, that the business was transferred, and it
made no difference that the purchasers did not intend to continue to run
the business.

Note

The approach in this case adopts the test used in cases involving continuity
of employment for employment protection rights (see Woodhouse v Peter
Brotherhood Ltd, 7.1.6, above); it distinguishes between the transfer of a
business as a going concern (where continuity is preserved) and a mere
transfer of assets (where it is not), although the fact that assets have been
transferred is, of course, significant.

Spijkers v Gebroeders Benedik Abbatoir CV (1986) ECJ

Held, by the ECJ, that it was necessary to decide whether there was a trans-
fer of an ‘economic entity” which ‘retains its identity’, and this will depend
on a variety of factors.
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Note This case broadly supports the approach taken by the UK courts (see
above), but the law here is far from settled and will be considered in later
cases under 7.3, below.

7.2.4 Effect of a transfer on contracts of employment
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5(1) Except where objection is made under para (4A) below, a relevant

@

®)

4)

transfer shall not operate so as to terminate the contract of employ-
ment of any person employed by the transferor in the undertaking or
part transferred but any such contract which would otherwise have
been terminated by the transfer shall have effect after the transfer as
if originally made between the person so employed and the trans-
feree.

Without prejudice to para (1) above, but subject to para (4A) below, on
the completion of a relevant transfer:

(a) all the transferor’s rights, powers, duties and liabilities under or
in connection with any such contract, shall be transferred by vir-
tue of this Regulation to the transferee; and

(b)  anything done before the transfer is completed by or in relation
to the transferor in respect of that contract or a person employed
in that undertaking or part shall be deemed to have been done
by or in relation to the transferee.

Any reference in para (1) or (2) above to a person employed in an
undertaking or part of one transferred by a relevant transfer is a ref-
erence to a person so employed immediately before the transfer, in-
cluding, where the transfer is effected by a series of two or more
transactions, a person so employed immediately before any of those
transactions.

Paragraph (2) above shall not transfer or otherwise affect the liability
of any person to be prosecuted for, convicted of and sentenced for any
offence.

(4A)Paragraphs (1) and (2) above shall not operate to transfer his contract

of employment and the rights, powers, duties and liabilities under or
in connection with it if the employee informs the transferor or the trans-
feree that he objects to becoming employed by the transferee.

(4B) Where an employee so objects, the transfer of the undertaking or part

©)

in which he is employed shall operate so as to terminate his contract of
employment with the transferor, but he shall not be treated, for any
purpose, as having been dismissed by the transferor.

Paragraphs (1) and (4A) above are without prejudice to any right of an
employee arising apart from these Regulations to terminate his con-
tract of employment without notice, if a substantial change is made in
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his working conditions to his detriment; but no such right shall arise by
reason only that, under that paragraph, the identity of his employer
changes unless the employer shows that, in all the circumstances, the
change is a significant change and is to his detriment.

Note

The effect of reg 5 is that the contract of employment operates after the
transfer as if it had been made originally between the employee and the
transferee of the business. It is necessary to read reg 5 along with reg 8(1),
the effect of which is to make any dismissal of an employee on the transfer
of an undertaking automatically unfair, if the reason or principal reason for
the dismissal was the transfer or a reason connected with it. However, a
defence is provided by reg 8(2). This provides that, where an economic,
technical or organisational reason entailing changes in the workforce of
either the transferor or the transferee before or after a relevant transfer is
the reason or principal reason for dismissing an employee, then the dismissal
is deemed to be for a “substantial reason’ (s 98(1) of the ERA 1996). The onus
is then, as in other unfair dismissal cases, on the employer to show that he
acted reasonably in dismissing the employee (s 98(4)).

Cowell v Quilter Goodison Co Ltd and QC Management Services Ltd (1989) CA

The applicant was an equity partner in a firm, but when the business was
transferred, he was then employed by the transferee.

Held, by the Court of Appeal, that he was not an employee before the
transfer, because (per Lord Donaldson MR) an equity partner is someone
who ‘provides services under a contract for services’.

Note

This case is of interest in illustrating the definition of an employee under
these Regulations. An employee is defined as including not only a servant
or apprentice, but anyone who works for another in any other capacity, ex-
cept an independent contractor under a contract for services. This was not
wide enough to include the applicant in this case.

Katsikas v Konstantinidis (1993) ECJ
The applicant was employed as a cook in a restaurant, but when the res-
taurant was sold, the applicant refused to work for the new owner and
was therefore dismissed by his employer, the previous owner.

Held, by the ECJ, that the Acquired Rights Directive did not prevent an
employee objecting to his contract of employment being automatically
transferred. In fact, if the Directive:
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...allows an employee to remain in employment with a new employer, on
the same conditions as those agreed with the transferor, it cannot be
interpreted as obliging the employee to continue his employment
relationship with the transferee.

This was because such an obligation would undermine the fundamental
rights of the employee, who must be free to choose his employer and can-
not be obliged to work for an employer that he has not freely chosen.

It follows from that that the provisions of Art 3(1) of the Directive do
not prevent an employee from objecting to the transfer of his contract of
employment or of his employment relationship and, therefore, not
benefiting from the protection provided to him by the Directive.

Note

As a result of this case, paras 4A and 4B were inserted (see above) but, if an
employee does object to a transfer, then he will have no rights against either
the transferor or transferee.

Sunley Turriff Holdings Ltd v Thomson (1995) EAT

The employee was the company secretary and chief accountant of X Co
and its subsidiary, Y Co. His contract of employment was with X Co, but
he did work which was related to Y Co. Both companies went into receiv-
ership, and Y Co, the subsidiary, was sold to Z Co.

Held, by the EAT, that the employee’s contract was transferred, as he
was employed in that part of the undertaking which was transferred to Z
Co. Therefore, he was able to claim unfair dismissal against Z Co, because
he had not been taken on by it.

Note

The EAT applied the test laid down by the ECJ in Botzen v Rotterdamsche
Droogdok Maatschappij BV (1985), which held that, where part of an
undertaking is transferred, as here, it is a question of fact ‘as to which part

of the business or undertaking the employee was assigned’. The industrial
tribunal in Sunley had pointed out that in a case such as this, one needed to
‘lift the veil of incorporation” and had found that Y Co was no more than ‘a
shell company’; therefore, the employee had, in reality, worked for one single
undertaking before the transfer.

Michael Peters Ltd v Farnfield (1995) EAT

The employee concerned was the Chief Executive of Michael Peters Group
plc, which was the holding company for a group of 25 subsidiary design
consultancy companies. Four of these were sold to X Co, and the Chief
Executive of the group company claimed that his contract of employment
had been transferred to X Co.
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Held, by the EAT, that his contract had not been transferred, because
his contract was with the parent company and that was not the transferor of
the undertaking. In effect, the EAT was unwilling to pierce the corporate veil.

Note

See, also, Duncan Web Offset (Maidstone) Ltd v Cooper (1995), where the EAT
said that industrial tribunals must look carefully to see that the Transfer of
Undertakings Regulations were not being evaded by devices such as the
use of subsidiary companies.

Askew v Governing Body of Clifton Middle School and Others (1999) CA

The appellant worked as a teacher at a school, which ceased to be main-
tained by the local education authority, and was made redundant. He ap-
plied to work at the school which replaced his old school, but his applica-
tion was not successful. He claimed that he had been unfairly dismissed,
because TUPE applied.

Held, by the Court of Appeal, that TUPE did not apply, because there
was no transfer of employer. He was not employed by the governing body
of his old school, but by the local education authority, and the local
education authority had not made a relevant transfer.

Bernadone v Pall Mall Services Group Ltd and Others (1999) HC

It was held that, on the transfer of an undertaking where TUPE applied,
tortious liability was transferred, because the duty of care owed by em-
ployers to employees arose from an implied term in the contract of em-
ployment. Therefore, in this case, liability to an employee injured at work
was transferred.

Allen and Others v Amalgamated Construction Co Ltd (1999) ECJ

It was held by the ECJ that the Acquired Rights Directive could apply to
transfers between subsidiary companies in a group, provided that they
were distinct legal persons with separate employment relationships with
their employees, even though the companies had the same ownership and
management, and were engaged in the same work.

7.2.5 At what point must the employee have been employed by
the transferor in order to be able to claim that the
Regulations apply to him?

Litster v Forth Dry Dock and Engineering Co Ltd (1989) HL

The 12 applicants had all been employees of the transferor company and
were dismissed an hour before the transfer. The applicants were not en-
gaged by the transferee employer.
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Held, by the House of Lords, that the applicants could claim under reg
8(1), even though at the very moment of the transfer, they were not
employed. Per Lord Oliver:

Having regard to the manifest purpose of the Regulations, I do not, for
my part, feel inhibited from making such an implication in the instant
case. The provision in reg 8(1), that a dismissal by reason of a transfer is
to be treated as an unfair ground for dismissal, is merely a different way
of saying that the transfer is not to ‘constitute a ground for dismissal” as
contemplated by Art 4 of the Directive, and there is no good reason for
denying to it the same effect as that attributed to that Article. In effect,
this involves reading reg 5(3) as if there were inserted after the words
‘immediately before the transfer’ the words ‘or would have been so
employed if he had not been unfairly dismissed in the circumstances
described in reg 8(1). For my part, I would make such an implication
which is entirely consistent with the general scheme of the Regulations
and which is necessary if they are effectively to fulfil the purpose for
which they were made, of giving effect to the provisions of the Directive.
This does not involve any disapproval of the reasoning of the Court of
Appeal in Spence’s case (1986), which, on the facts there found by the
industrial tribunal, did not involve a dismissal attracting the
consequences provided in reg 8(1).

Note

In Secretary of State for Employment v Spence (1986) (referred to by Lord
Oliver, above), the Court of Appeal had held that reg 5 (and thereafter reg
8 also) only applies to employees employed at the actual moment of the
transfer. However, although Litster has now overruled this, Spence, on its
facts, was a case where the dismissal was justified under reg 8(2), below. In
Litster, the House of Lords was following the decision of the ECJ in P Bork
International (In Liquidation) v Foreningen of Arbejdsledere i Danmark (1989).
See, also, Brooke Lane Finance Co v Bradley (1988).

7.2.6 Contracts in restraint of trade and reg 5

Morris Angel Ltd v Hollande (1993) CA

The employee was managing director of a holding company and its sub-
sidiary companies. His contract contained a restraint of trade clause, pre-
venting him, for one year after leaving the company’s employment, from
soliciting the customers of the companies. The holding company was then
transferred and the applicant was dismissed by the transferee
company.
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Held, by the Court of Appeal, that the restraint of trade clause applied so
that the transferee company could enforce the clause if the employee did
business with anyone who, in the year before the transfer, had done business
with the holding company (that is, the transferor company) and did not
apply if he did business with anyone who had done business with the
transferee company. This was because reg 5(1) states that the contract ‘shall
have effect after the transfer as if originally made between the person so
employed and the transferee’, that is, the transferee is treated as the employer
with whom the employee made the contract containing the restraint of trade
clause.

Credit Suisse First Boston (Europe) Ltd v Lister (1998) CA

The defendant was employed by the transferor of a business, and his con-
tract of employment contained a non-solicitation clause. He agreed with
the transferee of the business that, on termination of his employment, he
would not engage in competitive activity as well as solicitation. He was
paid £2,000 for agreeing to this clause. Subsequently, he left the transferee’s
employment and worked in breach of this clause.

Held, by the Court of Appeal, that the restraint of trade clause was
unenforceable by virtue of reg 5(1) of TUPE (see above), which provides
that the contract shall have effect ‘as if originally made between the
transferor and the transferee’. The EC] in Foreningen af Arbejdsledere i
Danmark v Daddy’s Dance Hall (1998) had held that, as Moore-Bick ] put it in
the High Court: “...the agreement is ineffective in so far as it purports to
impose on the employee an obligation to which he was not previously
subject.” The fact that the employee received a benefit (£2,000) for agreeing
to the alteration so that the agreement also included competitive activity
was irrelevant, because the court held that it was wrong to conduct a kind
of balancing exercise to see if, on the whole, the employee was, as a result
of the transfer, in a worse position than before.

7.2.7 Dismissal resulting from an economic, technical or
organisational reason entailing changes in the workforce

(reg 8(2))

Berriman v Delabole Slate Ltd (1985) CA

The applicant was employed as a quarry man in a business which was
transferred. The transferee company wished to bring the applicant’s con-
tract of employment into line with the contracts of their own employees
and, as a result, they reduced the amount of guaranteed pay that the appli-
cant received. He claimed constructive dismissal.
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Held, by the Court of Appeal, that the defence (known as the ETO defence)
inreg 8(2) did not apply. Per Brown-Wilkinson J:

Then, in order to come within reg 8(2), it has to be shown that that reason is
an economic, technical or organisational reason entailing changes in the
workforce. The reason itself (that is, to produce standardisation in pay)
does not involve any change either in the number or the functions of the
workforce. The most that can be said is that such organisational reason may
(not must) lead to the dismissal of those employees who do not fall into
line, coupled with the filling of the vacancies thereby caused by new
employees prepared to accept the conditions of service. In our judgment,
that is not enough...the phrase ‘economic, technical or organisational
reason entailing changes in the workforce’, in our judgment, requires that
the change in the workforce is part of the economic, technical or
organisational reason. The employers’ plan must be to achieve changes in
the workforce. It must be an objective of the plan, not just a possible
consequence of it.

Note

See Crawford v Swinton Insurance Brokers Ltd (1990), where the transfer and
its resulting re-organisation led to changes to the jobs of transferred
employees, and it was held that reg 8(2) did apply, because there were actual
changes in the workforce. See, also, McGrath v Rank Leisure Ltd (1985).

Whitehouse v Chas A Blatchford & Sons Ltd (1999) CA

The transferee of a business, which supplied appliances to a hospital, had
successfully bid for a contract, but the bid was made conditional on a re-
duction in staffing costs, which was to be achieved by making one of 13
technicians redundant. The appellant was the employee selected and he
claimed that his dismissal was in breach of TUPE.

Held, by the Court of Appeal, that the ETO (economic, technical or
organisational reason) defence applied. The dismissal was not solely because
of the transfer, although had it been, it would have been unfair. The situation
was not the same as where the seller of a business dismisses employees
solely in order to get a better price for it. Instead, the reason for the dismissal
related to the future conduct of the business and the need to reduce running
costs in the light of a reduction in funding from the health authority.
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7.3 The Transfer of Undertakings Regulations and
‘contracting-out’

7.3.1 Introduction

The issue in many of the cases below has been whether labour by itself can
qualify as the undertaking, so that when labour is contracted out, the Regu-
lations apply. The ECJ has, in recent years, given a number of rulings in
this area and the law is not yet entirely clear.

Spijkers v Gebroeders Benedik Abbatoir CV (1986) ECJ

...the decisive criterion for establishing whether there is a transfer for the
purposes of the directive is whether the business in question retains its identity.

Consequently, a transfer of an undertaking, business or part of a business
does not occur merely because its assets are disposed of. Instead, it is
necessary to consider, in a case such as the present, whether the business
was disposed of as a going concern, as would be indicated, inter alia, by the
fact that its operation was actually continued or resumed by the new
employer, with the same or similar activities.

In order to determine whether those conditions are met, it is necessary to
consider all the facts characterising the transaction in question, including
the type of undertaking or business, whether or not the business’s tangible
assets, such as buildings and movable property, are transferred, the value
of its intangible assets at the time of the transfer, whether or not the major-
ity of its employees are taken over by the new employer, whether or not its
customers are transferred and the degree of similarity between the activi-
ties carried on before and after the transfer and the period, if any, for which
those activities were suspended. It should be noted, however, that all those
circumstances are merely single factors in the overall assessment which
must be made and cannot therefore be considered in isolation.

Note

What is especially significant in the present context is that the ECJ referred
to whether ‘the majority of its employees (that is, of the former business)
are taken on, along with the other factors.

Rask and Christensen v ISS Kantineservice A/S (1993) ECJ

Four canteens owned by Phillips were contracted out. Under the contract,
ISS (the transferee) agreed to take over all the staff previously employed
by Phillips, and to do so on the same conditions of employment. ISS agreed
to be responsible for the day to day running of the canteen and Phillips
placed the physical assets needed for running the canteen at the disposal
of ISS, although these remained in the ownership of Phillips.
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Held, by the EC]J, that there had been a transfer of the business of running
canteen services, even though the only assets actually transferred were the
contracts of employment.

Schmidt v Spar- und Leihkasse der friitheren Amter Bordesholm (1994) ECJ

Mrs Schmidt was employed as the only cleaner in a branch of a bank in
Germany. The bank then contracted out of the cleaning and the contractor
(that is, the transferee of the business) offered to employ Mrs Schmidt, but
at a wage which she claimed was less than her previous wage.

Held, by the ECJ, that there was a transfer of the business and it made
no difference that only one employee was transferred:

The fact that, in its case law, the Court includes the transfer of such assets
among the various factors to be taken into account by a national court to
enable it, when assessing a complex transaction as a whole, to decide
whether an undertaking has in fact been transferred, does not support the
conclusion that the absence of these factors precludes the existence of a
transfer. The safeguarding of employees’ rights, which constitutes the subject
matter of the Directive, as is clear from its actual title, cannot depend
exclusively on consideration of a factor which the Court has, in any event,
already held not to be decisive on its own (judgment in Spijkers v Benedik:
24/85 [1986] ECR 1119, para 12).

According to the case law of the Court (see the judgment in Spijkers, cited
above, at para 11, and the judgment in Dr Sophie Redmond Stichting v
Bartol, Case C-29/91 [1992] IRLR 366, para 23), the decisive criterion for
establishing whether there is a transfer for the purposes of the Directive is
whether the business in question retains its identity. According to the
case law, the retention of that identity is indicated inter alia by the actual
continuation or resumption by the new employer of the same or similar
activities. Thus, in this case...the similarity in the cleaning work per-
formed before and after the transfers—which is reflected, moreover, in
the offer to re-engage the employee in question—is typical of an opera-
tion which comes with the scope of the Directive and which gives the em-
ployee whose activity has been transferred the protection afforded to him
by that Directive.

Dines and Others v Initial Health Care Services and Another (1994) CA

Initial Health Care Services had provided cleaning services to hospitals,
but when their contract ran out, the new contract was awarded to Pall
Mall Services, who offered employment to all those previously employed
by Initial Services. Pall Mall Services introduced their own equipment, stock
and supplies.
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Held, by the Court of Appeal, that there was a transfer of the undertaking.
Neill L] stated:

The European cases demonstrate that the fact that another company takes
over the provision of certain services as a result of competitive tendering
does not mean that the first business or undertaking necessarily comes to
an end...a transfer may take place in two phases.

Note

This case is of interest in that the EAT, before the ruling by the ECJ in
Schmidt, had held that there was no transfer, because the business of the
first contractors had ceased, and the fact that the same workforce was
employed did not give rise to a transfer. The Court of Appeal gave judgment
after the decision in Schmidt.

Ledernes Hovedorganisation (acting for Rygaard) v Dansk
Arbejdsgiverforening (acting for Stro Molle Akustik A/S) (1996) ECJ

The main building contractors agreed that work which had been subcon-
tracted to firm X would be completed by firm Y.Y refunded to X the cost of
materials supplied and took on responsibility for two of X’s apprentices.

Held, by the ECJ, that no transfer of the undertaking had taken place,
because the authorities cited above presuppose that the transfer relates to
a stable economic entity whose activity is not limited to performing one
specific works contract.

That is not the case of an undertaking which transfers to another
undertaking one of its building works, with a view to the completion of that
work. Such a transfer could come within the terms of the directive only if it
included the transfer of a body of assets, enabling the activities or certain
activities of the transferor undertaking to be carried on in a stable way.

That is not so where, as here, the transferor undertaking merely makes
available to the new contractor certain workers and material for carrying
out the works in question.

Note

This case clearly showed a difference of emphasis from that in Schmidt, but
could be confined to its own facts, that is, the requirement of a ‘stable
economic entity” should only apply, as in Rygaard, where a oneoff contract
was transferred, and not generally. In BSG Property Services v Tuck (1996),
Mummery ], in the EAT, held that the principle in Rygaard should only
apply to activities under a short term one-off contract. In this case, Tuck
and 13 others worked for a local authority as housing maintenance
personnel. The local authority then contracted out this service to BSG, which
did not employ Tuck or any of the other applicants. It was held that there
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had been a transfer to BSG, who were liable to the applicants for unfair
dismissal. If Rygaard had applied, it is difficult to see how there could have
been a transfer, because no ‘stable economic entity” was transferred. See,
also, Merckx and Neuhuys v Ford Motor Co Belgium (1996).

Suzen v Zehnacker Gebaudereingung GmbH Krankenhausservice (1997)
ECJ

Mrs Suzen worked for a company which had a contract to clean a school.
When this contract ended, and the contract was awarded to another com-
pany, Mrs Suzen’s employers dismissed her. She sought a declaration that
her contract had been transferred to the contractor.

Held, by the EC], that it had not. The reasoning of the ECJ is in line with
that of Rygaard and shows a retreat from Schmidt:

...the mere fact that the service provided by the old and the new awardees
of the contract is similar does not therefore support the conclusion that an
economic entity has been transferred. An entity cannot be reduced to the
activity entrusted to it. Its identity also emerges from other factors, such as
it workforce, its management staff, the way in which its work is organised,
its operating methods or indeed, where appropriate, the operational
resources available to it.

The mere loss of a service contract to a competitor cannot, therefore, by it-
self, indicate the existence of a transfer within the meaning of the Directive.
In those circumstances, the service undertaking previously entrusted with
the contract does not, on losing a customer, thereby cease fully to exist, and
the business or part of a business belonging to it cannot be considered to
have been transferred to the new awardee of the contract.

Note

Two other UK cases dealing with contracting out:

(a) Kennywv South London Manchester College (1993), where prison education
had been contacted out to a local authority but, on re-tendering, it was
then contracted out to a local college. Michael Ogden QC (sitting as a
deputy High Court judge) took a straightforward view:

The prisoners and young offenders who attend, say, a carpentry
class next Thursday will, save for those released from the institution,
be likely in the main to be those who attended the same class in the
same classroom the day before, and will doubtless be using exactly
the same tools and machinery.

(b) Wren v Eastbourne Borough Council (1993): when a local authority
contracted out its street cleaning and refuse collection services to a
private company, there was held to be a transfer. (One important
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distinction between Wren and Dines (above) is that Dines concerned a
subsequent re-tendering exercise.)

Q Do you consider that the decisions above in Kenny and Wren would
now be different in the light of the change of approach by the ECJ in
Suzen?

Francisco Hernandez Vidal SA v Gomez Perez and Others (1999) ECJ

Sanchez Hidalgo and Others v Asociacion de Servicios Aser and Sociedad
Cooperativa Minerva (1999) ECJ

The ECJ considered the applicability of the Acquired Rights Directive in
cases of contracting out of services. The ECJ] emphasised that the question
is whether an ‘economic activity” has been transferred ‘as indicated by the
fact that its operation is actually continued or resumed’. Accordingly, the
emphasis in Suzen on whether a major part of the workforce is taken over
is not present in this judgment. The ECJ, and other courts, have been con-
cerned that, in order to take advantage of Suzen and argue that no transfer
has taken place, an employer might simply refuse to take over the workforce,
as happened in the case below.

ECM (Vehicle Delivery Service) Ltd v Cox and Others (1999) CA

Axial Ltd employed the respondents as drivers and yardmen. Axial Ltd had
a contract with VAG Ltd to deliver cars imported into the UK, but Axial Ltd
then lost the contract to ECM, who were the appellants. The respondents
claimed that there was a relevant transfer within the meaning of TUPE.

Held, by the Court of Appeal, that there was a relevant transfer. The
decision is noteworthy for an attempt by the Court to reconcile the decisions
in Suzen and Schmidt. Mummery L] said that, “The importance of Suzen
had, I think, been overstated’, and he held that it was still necessary to
carry out a factual appraisal of the kind detailed in Spijkers (above) and
which had occurred in this case also. Moreover, he said that the vital
question was whether ‘the undertaking has continued and retained its
identity in different hands’.

In this particular case, none of the employees had been taken on by ECM,
because they were claiming unfair dismissal on the basis that TUPE applied,
and ECM obviously did not want to prejudice their position that TUPE did
not apply. The Court of Appeal held that the failure to take on any of the
employees was irrelevant, because one needed to have regard to why they
were not taken on. The ECJ in Suzen had said that ‘the mere fact that the
service provided by the old and new awardees of a contract is similar does
not support the conclusion that an economic entity has been transferred’.
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The Court of Appeal in ECM is not disputing this but is, in effect, going
behind it to the earlier rulings in Spijkers and Schmidt.

7.3.2 Variation of contractual rights consequent upon a transfer

Wilson and Others v St Helens Borough Council; British Fuels Ltd v Meade
and Baxendale (1998) HL

Both of these appeals concerned the question of whether dismissals of em-
ployees prior to the transfer of an undertaking were nullities so that, when
the undertaking was transferred, the dismissals could be disregarded and
employees could retain the benefit of the terms and conditions of their previ-
ous employment, despite the fact that they had now been engaged by the
transferor employer on different terms.

In Wilson, the appellants were employed at a community home run by
the county council, which was then taken over by the borough council.
The appellants were made redundant. They were re-employed by the
borough council, but on different terms and conditions, in particular, at a
reduced salary. In Baxendale, the appellants were employed by National
Fuel Distributors, which then merged with British Fuels Group. Once again,
they were dismissed on the grounds of redundancy and re-employed by
the new group, known as British Fuels Ltd, but again, on different terms
and conditions, including a reduced salary.

Held, by the House of Lords, that the dismissals of the employees were
not nullities and were instead legally effective. Lord Slynn, with whose
opinion the others agreed, pointed out that, although neither the transferor
nor transferee can use the transfer as a justification for dismissal; if a
dismissal actually occurs, then it is effective, even though it may be unfair,
because the employee cannot compel the employer to re-employ him.
Accordingly, employees who are re-employed will have a new contract of
employment which can, of course, differ from the previous one.

The issue is then precisely what variations in terms and conditions
consequent on a transfer are effective. Lord Slynn said that a variation,
which is ‘due to the transfer and to no other reason’, is invalid, and that a
variation may be due to the transfer even if it comes after the transfer.
However, he said that ‘there must, or at least may, come a time when the
link with the transfer is broken or can be treated as no longer effective’.
One could say that this decision raises more questions than it answers.

7.4 Transfers of undertakings and consultation

Regulation 10 of the Transfer of Undertakings Regulations provides that,
where there is a relevant transfer, then there is a duty to inform and consult
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‘appropriate representatives’. The Collective Redundancies and Transfers
of Undertakings (Protection of Employment) (Amendment) Regulations 1995,
as amended by the Collective Redundancy and Transfer of Undertakings
(Protection of Employment) (Amendment) Regulations 1999, provide that
this means:

(a) employee representatives appointed or elected by the employees in
question; or

(b) representatives of an independent trade union recognised by the em-
ployer as representing those employees.

Note

The 1999 Regulations provide that employers must consult representatives
of recognised trade unions and, only if no trade union is recognised can
employee representatives be consulted. Employee representatives can be
either existing employee representatives or representatives specially elected
for the purpose. The 1999 Regulations contain detailed provision for the
election of employee representatives. If employees fail to elect
representatives, then the employer must give directly to employees
the information which he would have given to the representatives
(see reg 9).

Regulation 10 provides that the employer must provide the following in-
formation to the representatives:

(a) when the relevant transfer is to take place and the reasons for it;

(b) the legal, economic and social implications for the affected employees;

(c) the measures which he envisages he will take in relation to those em-
ployees affected by the transfer;

(d) if the employer is the transferor, the measures which the transferee
envisages he will be taking.

This information must be given to the ‘appropriate representatives...long
enough before a relevant transfer to enable consultations to take place’.
Where the employer envisages that he will be ‘taking measures’ in relation
to the transfer, he must enter into consultations with the ‘appropriate rep-
resentatives’, with a view to seeking their agreement to measures to be
taken and must consider any representations made, and also reply to them
giving reasons if any representations are rejected.

Regulation 11 provides that the ‘appropriate representatives’ or any
affected employee may present a complaint to an industrial tribunal that
there has been a failure to consult. The employer may put forward the ‘special
circumstances’ defence (as in a failure to consult about impending
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redundancies) and affected employees may be awarded a maximum of four
weeks’ pay.

Q Do you consider that the level of compensation for a failure to consult
here should be raised to the same level as that for a failure to consult

about impending redundancies?
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Equal Pay

8.1 Equal Pay Act 1970

Section 1 Requirement of equal treatment for men and women in the same

@™

@

employment

If the terms of a contract under which a woman is employed at an
establishment in Great Britain do not include (directly or by reference
to a collective agreement or otherwise) an equality clause, they shall be
deemed to include one.

An equality clause is a provision which relates to terms (whether con-
cerned with pay or not) of a contract under which a woman is em-
ployed (the ‘woman’s contract’), and has the effect that:

(a)  where the woman is employed on like work with a man in the
same employment:

(i) if (apart from the equality clause) any term of the woman’s
contract is or becomes less favourable to the woman than
a term of a similar kind in the contract under which that
man is employed, that term of the woman’s contract
shall be treated as so modified as not to be less favou-
rable; and

(ii)  if (apart from the equality clause) at any time the woman’s
contract does not include a term corresponding to a term
benefiting that man included in the contract under which
he is employed, the woman’s contract shall be treated as
including such a term.

(b)  Where the woman is employed on work rated as equivalent with
that of a man in the same employment:

(i) if (apart from the equality clause) any term of the woman’s
contract determined by the rating of the work is or becomes
less favourable to the woman than a term of a similar kind
in the contract under which the man is employed, that
term of the woman’s contract shall be treated as so modi-
fied as not to be less favourable; and
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(i)

if (apart from the equality clause) at any time, the woman’s
contract does not include a term corresponding to a term
benefiting that man included in the contract under which
he is employed and determined by the rating of the work,
the woman’s contract shall be treated as including such
a term.

Where a woman is employed on work which, not being work in
relation to which para (a) or (b) above applies, is, in terms of the
demands made on her (for instance, under such headings as ef-
fort, skill and decision), of equal value to that of a man in the
same employment:

)

(if)

if (apart from the equality clause) any term of the woman'’s
contract is or becomes less favourable to the woman than
a term of a similar kind in the contract under which that
man is employed, that term of the woman’s contract
shall be treated as so modified as not to be less favour-
able; and

if (apart from the equality clause) at any time, the woman’s
contract does not include a term corresponding to a term
benefiting that man included in the contract under which
he is employed, the woman’s contract shall be treated as
including such a term.

A woman is to be regarded as employed on like work with men if, but

only if, her work and theirs is of the same or a broadly similar nature,
and the differences (if any) between the things she does and the things
they do are not of practical importance in relation to terms and condi-
tions of employment; and, accordingly, in comparing her work with
theirs, regard shall be had to the frequency or otherwise with which
any such differences occur in practice, as well as to the nature and
extent of the differences.

Note

The three ways in which equal pay can be claimed:

(a) like work (s 1(2)(a));
(b) work rated as equivalent (s 1(2)(b));
(c) work of equal value (s 1(2)(c));

Note, also, that, although the Act refers to a woman, it applies equally to a

man.
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8.2 European Community law
8.2.1 Article 141 of the Treaty of Rome

Each Member State shall during the first stage and subsequently maintain
the application of the principle that men and women should receive equal
pay for equal work.

For the purposes of this Article, ‘pay’ means the ordinary basic or mini-
mum wage or salary and any other consideration, whether in cash or in
kind, which the worker receives, directly or indirectly, in respect of his
employment from his employer.

Equal pay without discrimination based on sex means:

(a) that pay for the same work at piece rates shall be calculated on the
basis of the same unit of measurement;

(b) that pay for the same work at time rates shall be the same for the same
job.

8.2.2 The Equal Pay Directive (Council Directive 75/117/EEC)

Article 1

The principle of equal pay for men and women outlined in Art 119 [now
Art 141] of the Treaty, hereinafter called ‘principle of equal pay’, means, for
the same work or for work to which equal value is attributed, the elimination
of all discrimination on grounds of sex with regard to all aspects and
conditions of remuneration.

In particular, where a job classification system is used for determining pay,
it must be based on the same criteria for both men and women and so drawn
up as to exclude any discrimination on grounds of sex.

Article 2

Member States shall introduce into their national legal system such
measures as are necessary to enable all employees who consider
themselves wronged by failure to apply the principle of equal pay to pursue
their claims by judicial process after possible recourse to other competent
authorities.

Article 3

Member States shall abolish all discrimination between men and women
arising from laws, regulations or administrative provisions which is contrary
to the principle of equal pay.
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Article 4

Member States shall take the necessary measures to ensure that provisions
appearing in collective agreements, wage scales, wage agreements or
individual contracts of employment which are contrary to the principle of
equal pay shall be, or may be declared, null and void, or may be amended.

Article 5

Member States shall take the necessary measures to protect employees
against dismissal by the employer as a reaction to a complaint within the
undertaking or to any legal proceedings aimed at enforcing compliance
with the principle of equal pay.

Article 6

Member States shall, in accordance with their national circumstances and
legal systems, take the measures necessary to ensure that the principle of
equal pay is applied. They shall see that effective means are available to
take care that this principle is observed.

Note

Article 141 is directly enforceable in Member States and takes precedence
over domestic law. (So far as the UK is concerned, this is by virtue of s 2 of
the European Communities Act 1972.) Directive 75/117/EEC, however, as
with all EC Directives, is only directly enforceable against a State employer
or an emanation of it (see Marshall v Southampton and South West Hampshire
Area Health Authority (1986), 9.8.1, below). However, as Directive 75/117/
EEC does not establish any new principles, but instead clarifies Art 141, in
practice, it can be said that it does have direct effect, in that it is used in the
interpretation of Art 141 (see, also, 8.3.3, below).

Macarthys Ltd v Smith (1980) ECJ

X, a man, was employed as manager of one of the stockrooms of the
employer’s warehouses. He was paid about £60 a week. He left in October
1975, and the employee claiming equal pay was appointed four months
later. She was paid £50 a week for duties which were virtually the same as
those of X. She claimed equal pay with him.

Held, by the Court of Appeal, that the Equal Pay Act 1970 did not permit
a comparison with a previous male employee, but it referred the matter to
the EC]J for a determination of whether Art 141 applied. The ECJ held that
Art 141 was not confined to situations where men and women were
contemporaneously doing equal work. The EC]J stated that:

In such a situation, the decisive test lies in establishing whether there is a
difference in treatment between a man and woman performing ‘equal
work” within the meaning of Art 141. The scope of that concept, which is
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entirely qualitative in character, in that it is exclusively concerned with the
nature of the services in question, may not be restricted by the introduction
of a requirement of contemporaneity

It must be acknowledged, however, that, as the EAT properly recognised, it
cannot be ruled out that a difference in pay between two workers occupy-
ing the same post, but at different periods in time, may be explained by the
operation of factors which are unconnected with any discrimination on
grounds of sex. That is a question of fact which it is for the court or tribunal
to decide...the principle that men and woman should receive equal pay for
equal work, enshrined in Art 119 [now Art 141] of the EEC Treaty, is not
confined to situations in which men and woman are contemporaneously
doing equal work for the same employer.

Note

This case was one of the very first decisions of the EC] to affect UK employment
law. Note that the effect was not to overrule the Equal Pay Act, but to broaden
its scope. See, also, Diocese of Hallam v Connaughton (1996).

8.3 Meaning of ‘like work’, ‘work rated as equivalent’
and ‘work of equal value’

8.3.1 Like work

Shields v E Coomes Holdings Ltd (1978) CA

Miss Shields was employed as a counter hand by the appellant in its
bookmaker’s shop and was paid 92 p an hour. A male counterhand was
employed at the same shop at a rate of £1.06 an hour. Although the work
done by the man and by Miss Shields was virtually the same, the man was
there partly to deter potential troublemakers. However, there was no evi-
dence that the man was especially trained in order to do this part of the
job, nor that he had ever done it.

Held, by the Court of Appeal, that, on the application of s 1(4) of the
Equal Pay Act 1970, the differences between the work of Miss Shields and
the man were not of practical importance in relation to terms and conditions
of employment. One must not compare the contractual obligations of the
man and the woman (an error into which the industrial tribunal in this
case had fallen), but instead compare the functions which the man and the
woman actually perform.

Capper Pass Ltd v Lawton (1976) EAT

Mrs Lawton was employed as a cook, preparing meals for directors of the
company and their guests.
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Held, by the EAT, that she was employed on like work with two assistant
chefs in the kitchen serving the factory canteen. Any differences in work
done were not of practical importance in relation to terms and conditions
of employment. Phillips ] set out some useful guidance on how to approach
making a comparison:

It seems to us that, in most cases, the enquiry will fall into two stages. First, is
the work of the same, or, if not, ‘of a broadly similar’ nature? This question
can be answered by a general consideration of the type of work involved,
and of the skill and knowledge required to do it. It seems to us to be implicit
in the words of sub-s (4) that it can be answered without a minute examination
of the detail of the differences between the work done by the man and the
work done by the woman. But, secondly, if on such an examination, the answer
is that the work is of a broadly similar nature, it is then necessary to go to
consider the detail and to enquire whether the differences between the work
being compared are of ‘practical importance in relation to terms and conditions
of employment’. In answering that question, the Industrial Tribunal will be
guided by the concluding words of the sub-section. But again, it seems to us,
trivial differences, or differences not likely in the real world to be reflected in
the terms and conditions of employment, ought to be disregarded. In other
words, once it is determined that work is of a broadly similar nature, it should
be regarded as being like work, unless the differences are plainly of a kind
which the industrial tribunal in its experience would expect to find reflected
in the terms and conditions of employment.

Note

Dugdale v Krafts Foods Ltd (1976), which held that the time at which work is
done is not by itself relevant. However, Phillips ] pointed out in National Coal
Board v Sherwin (1978) that this does not mean that men and woman cannot
be paid extra for working at night or at weekends, or at other inconvenient

times. If the additional remuneration is justified by the inconvenience of the
time at which it is done, the claim (for equality) will not succeed.

Thomas v National Coal Board (1987) EAT

Woman canteen assistants claimed that they were employed on like work
with a man who had been employed on permanent night work as a can-
teen assistant and had been paid at a higher rate.

Held, by the EAT, that the fact he was alone on permanent night duty
‘added responsibility which was a difference of practical importance’ (per
Sir Ralph Kilner Brown); thus, the industrial tribunal had been entitled to
find that the man and the woman were not employed on ‘like work’.

Q Contrast Thomas v National Coal Board with Shields v Coomes.
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Note

See, also, on the question of what constitutes ‘like work’: Eaton Ltd v Nuttall
(1977); Calder and Another v Rowntree Mackintosh Confectionery Ltd (1993);
and Maidment v Cooper & Co (Birmingham) Ltd (1978).

8.3.2 Work rated as equivalent

A claim under this head depends on there being a valid job evaluation
scheme. Where such a scheme exists, an applicant may claim that her work
has been rated as equivalent under it. On the other hand, an applicant may
challenge a job evaluation scheme on the ground that it does not fulfil the
criteria set out in s 1(5) of the Equal Pay Act 1970.

This provides that:

A woman is to be regarded as employed on work rated as equivalent with
that of any men if, but only if, her job and their job have been given an
equal value, in terms of the demand made on a worker under various head-
ings (for instance effort, skill, decision), on a study undertaken with a view
to evaluating in those terms the jobs to be done by all or any of the employ-
ees in an undertaking or a group of undertakings, or would have been
given an equal value, but for the evaluation being made on a system setting
different values for men and women on the same demand under any
heading.

Bromley and Others v H & J Quick Ltd (1988) CA

Women clerical workers brought an ‘equal value’ claim (see 8.3.3, below),
in which they compared their work to that done by male managers. A job
evaluation scheme had been carried out, which had given different values
to the jobs done by the women as compared to those done by the men. In
the Court of Appeal, Dillon L] emphasised that a job evaluation scheme, in
order to satisfy the requirements of s 1(5) of the Equal Pay Act 1970, must
be both non-discriminatory and also analytical. Analytical meant that the
jobs of each worker ‘must have been valued in terms of the demand made
on the worker under the various headings’ (as required by s 1(5) above).
That had not been done in this case.

Note

Section 1(5) only gives examples of headings which may be used. The ACAS
Guide No 1 gives a different list of factors: skills, responsibility, physical
and mental requirements and working conditions. See, also, Arnold v
Beecham Group Ltd (1982) (a job evaluation scheme can be relied on as soon
as it has been accepted as valid by all parties, even though it has not yet
been formally implemented).
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8.3.3 Work of equal value

Note

This head was introduced into the Equal Pay Act 1970 by s 1 of the Equal Pay
(Amendment) Regulations 1983 (SI 1983/1794), following the decision of
the ECJ in Commission of the European Communities v United Kingdom (1982)
that the existing equal pay laws did not comply with the Equal Pay Direc-

tive in failing to allow a claim based on work of equal value.

Hayward v Cammell Laird Shipbuilders Ltd (1988) HL

Mrs Hayward was employed as a canteen cook and claimed that her work
was of equal value with that of male painters, thermal insulation engi-
neers and joiners employed by the company. Her claim succeeded, but the
courts then had to decide what she was actually entitled to. Was her en-
titlement to:

(a) the same basic rate of pay as her male comparator;
(b) a comparison of all the terms of her contract (including elements
such as meal breaks, sickness benefits and holidays)?

Under approach (b), she would be no better off as a result of her claim
because, when all the terms of the contract were taken into account, she
was better off than her male comparators. For example, she had a paid
meal break, but they did not. The House of Lords, reversing the Court of
Appeal, held that approach (a) was correct. The approach was contractual.
A woman who can point to a term of her contract which is less favourable
that that of a man is entitled to have that term made not less favourable as
a term of her contract, under the equality clause in s 1(1) of the Equal Pay
Act. Lord Goff said:

What does sub-s (ii) [of ss 1-3 of the Equal Pay Act] in each case provide? It
provides that, if the woman’s contract does not include a term corresponding
to a term benefiting the male comparator included in his contract, her
contract shall be treated as including such a term. Next, what does such a
provision mean? If I look at the words used, and give them their natural
and ordinary meaning, they mean quite simply that one looks at the man’s
contract and at the woman’s contract, and if one finds in the man’s contract
a term benefiting him which is not included in the woman’s contract, then
that term is treated as included in hers. It is obvious that this approach
cannot be reconciled with the approach favoured by the Court of Appeal,
because it does not require, or indeed permit, the court to look at the
overall contractual position of each party, or even to look at their overall
position as regards one particular matter, for example, ‘pay’ in the wide
sense adopted by the Court of Appeal. To achieve that result, it would be
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necessary, in sub-s (ii), to construe the word ‘term” as referring to the totality
of the relevant contractual provisions relating to a particular subject matter,
for example, ‘pay’ or, alternatively, to construe the words ‘benefiting that
man’ as importing the necessity of a comparison in relation to the totality of
the relevant contractual provisions concerning a particular subject matter,
and then, for a conclusion to be reached that, on balance, the man has
thereby benefited. [Lord Goff then indicated that he could not approve the
approach favoured by the Court of Appeal.]

Note
For the interpretation placed by the ECJ on the word ‘pay’, see 8.6, below.

Pickstone and Others v Freemans plc (1988) HL

Mrs Pickstone was employed as a warehouse operative and claimed that
her work was of equal value with that of a man employed as a ‘checker
warehouse operative’, who was paid £4.22 a week more than her. How-
ever, one man was employed in the same establishment as a warehouse
operative doing exactly the same work as Mrs Pickstone.

Held, by the House of Lords, that her claim could still be brought. Section
1(2)(c) of the Equal Pay Act 1970 required that in order to bring an ‘equal
value’ claim, the chosen comparator must not be doing ‘like” work or “work
rated as equivalent’. It did not mean that a claim was precluded because
other men were on ‘like work” or “work rated as equivalent’. Lord Keith of
Kinkel said:

The question is whether the exclusionary words in para (c) [s 1(2)(c), see
8.1, above] are intended to have effect whenever the employers are able to
point to some man who is employed by them on like work with the woman
plaintiff within the meaning of para (a) or work rated as equivalent with
hers within the meaning of para (b), or whether they are intended to have
effect only where the particular man with whom she seeks comparison is
employed on such work. In my opinion, the latter is the correct answer. The
opposite result would leave a large gap in the equal work provision, enabling
an employer to evade it by employing one token man on the same work as
a group of potential woman plaintiffs who were deliberately paid less than
a group of men employed on work of equal value with that of the woman.
This would mean that the United Kingdom had failed yet again fully to
implement its obligations under Art 119 [now Art 141] of the Treaty and the
Equal Pay Directive, and had not given full effect to the decision of the
European Court in Commission of the European Communities v United Kingdom
(1982). It is plain that Parliament cannot possibly have intended such a
failure.
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Note

The procedure under the Industrial Tribunals (Rule of Procedure) Regulations
1985 for making an equal value claim has been severely criticised for its
complexity and, in particular, for the separation of two issues:

(a) any claim by a respondent that the work was not of equal value; and
(b) any claim that the variation was due to a material difference other
than sex.

Only if the applicant succeeded on these points would the industrial tribu-
nal refer the case to an independent expert for a report. In practice, it often
takes a considerable time for the expert to prepare the report. However, the
Sex Discrimination and Equal Pay (Miscellaneous Amendments) Regula-
tions 1996 now allow industrial tribunals to deal with all the issues together
as in a normal case, and each party may, as in other types of cases, appoint
experts. This should enable the procedure to be considerably shortened.

Wood v William Ball Ltd (1999) EAT

Held, by the EAT, that it was not for a tribunal to decide if work is of equal
value. The parties must be given the opportunity to adduce their own evi-
dence.

8.4 Genuine material differences

Section 1(3) of the Equal Pay Act 1970

(3) An equality clause shall not operate in relation to a variation between
the woman’s contract and the man’s contract if the employer proves
that the variation is genuinely due to a material factor which is not the
difference of sex and that factor:

(a)  in the case of an equality clause falling within sub-s (2)(a) or (b)
above, must be a material difference between the woman’s case
and the man’s; and

(b)  in the case of an equality clause falling within sub-s 2(c) above,
may be such a material difference.

Calder and Another v Rowntree Mackintosh Confectionery Ltd (1993) CA

The applicant was employed part time as a machine operator in a packing
department, and worked an all female ‘twilight shift’ (5.30 pm to 10.30
pm). She claimed equal pay with a man employed as a machine operator in
another packing department, who worked on a predominantly male rotat-
ing shift. This meant working from 8.00 am to 4.00 pm one week, and 4.00 pm
to midnight the other week. He received a 20% shift premium.

Held, by the Court of Appeal, that the variation in pay was genuinely
due to the fact that the man worked on a rotating shift. The applicant had
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argued that the shift premium reflected two factors: the inconvenience in
having to work a rotating shift and the requirement to work unsocial hours,
and that this latter requirement applied to her also. Therefore, she argued
she was entitled to some additional compensation. However, the Court of
Appeal disagreed. Per Balcombe LJ:

The fact that some indeterminate part of the shift premium represented
compensation for working unsocial hours does not necessarily preclude a
finding that the payment of the shift premium was genuinely due to working
rotating shifts.

Essentially, the appellant’s complaint is not discrimination on the grounds
of sex—it is of unfairness; that workers (including woman) on the rotating
shift receive compensation which includes an element for working unso-
cial hours, whereas those on the twilight turn, who also work unsocial hours,
receive no sufficient compensation. But, as Geoffrey Lane L] said in Na-
tional Vulcan Engineering Insurance Group Ltd v Wade (1978):

Itis not for the tribunal to examine the employer’s system with the object
of seeing whether it is operating efficiently or even fairly. The only inquiry
is whether it is genuine—that is to say, designed to differentiate between
employees on some basis other than the basis of sex.

Note

NAAFI v Varley (1977) is a good example of the genuine material difference
defence.

Jenkins v Kingsgate (Clothing Productions) Limited (No 2) (1981) EAT

The applicant worked part time as a machinist. All male machinists (ex-
cept one) were employed full time and were paid at a higher rate than the
applicant, who claimed equal pay with the men on the basis of like work’.

Held, by the EAT (following a reference to the EC]J), that the payment
of differential wages to part time workers, as compared to full time, could
only be a genuine material difference if the payment of a lower rate for
part time workers was intended to achieve an objective unrelated to sex.
There could be discrimination if the differences of pay between full and
part time workers were ‘in reality, merely an indirect way of reducing the
level of pay of part time workers on the ground that the group of workers is
composed exclusively or predominantly of women’.

Note

The case was one of the first to introduce the concept of indirect
discrimination into equal pay law, but there remained a doubt about whether
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this concept applied under Art 141. The Bilka case (below) showed that it
could.

Handels-OG KontorfunktiEqual Payonaerernes Foribund i Danmark v Dansk
Arbejdsgiverforening (acting for Danfoss) (1989) ECJ

Held, by the EC]J, that, under the Equal Pay Directive, where an employer
operates a system of individual supplements applied to basic pay, which is
implemented so that a woman cannot identify the reason for a difference
in pay between her and a man doing the same work (lack of transparency),
then, if a woman establishes that, in relation to a relatively large number of
employees, the average pay of a woman is less than that for men, then the
burden of proof is on the employer to show that this is not so.

Note

The object of the ruling is to encourage employers to seek ‘transparency’,
and to enable a woman to work out why she has been awarded a particular

rate of pay as compared with a man. Compare the above case with the
earlier Court of Appeal decision in National Vulcan Engineering Group Ltd v
Wade (1978) and also that of the later judgment of the ECJ in Nimz v Freie
und Hansestadt Hamburge (1991).

Bilka-Kaufhaus GmbH v Weber von Hartz (1986) ECJ

A department store in Germany operated an occupational pension scheme,
under which part time employees were eligible for pensions only if they
had worked full time for at least 15 years over a total period of 20 years.
The applicant had worked for the store for 15 years, but some of the time
had been part time.

Held, by the ECJ, that an occupational scheme which excludes part
time employees will infringe Art 141 where the exclusion affects a far greater
proportion of women than men, unless the employer can show that the
exclusion of part time employees is objectively justified on grounds
unrelated to sex. The store had put forward, as a justification for excluding
part time workers, the reason that it wished to discourage part time work,
because it said that, in general, part time workers refuse to work in the late
afternoon and on Saturdays. The EC] held that it was open to the national
court to find that the measures chosen by the store:

...correspond to a real need on the part of the undertaking, and are
appropriate with a view to achieving the objectives pursued and are
necessary to that end...

Strathclyde Regional Council v Wallace and Others (1998) HL

The nine respondents, who were teachers, performed the duties of princi-
pal teachers, but they had neither been appointed to that position, nor did
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they receive the salary of such a teacher. They were among a group of 134
unpromoted teachers in the same position, 81 of whom were men and 53
women. They claimed equal pay with a male comparator who had been
appointed as a principal teacher and who, therefore, received the salary
of one.

Held, by the House of Lords, that where, as here, the disparity in pay
has nothing to do with gender, then it is not for the employer to establish in
a s 1(3) defence that the reasons for the disparity in pay justified the disparity.
There is only a burden on the employer to justify a difference in pay where
the employer ‘is relying on a factor which is sexually discriminatory” (per
Lord Browne-Wilkinson). He pointed out that the object of the respondents
was ‘to achieve equal pay for like work regardless of sex, not to eliminate
any inequalities due to sex discrimination’. This, he pointed out, was not
the object of the Act. “The purpose of s 1 of the Equal Pay Act 1970 is to
eliminate sex discrimination in pay not to achieve fair wages.’

Note

This case is of great significance in clarifying the question of when an employer
has to justify a difference in pay under the ‘genuine material difference’
defence in s 1(3) of the Equal Pay Act 1970. Lord Browne-Wilkinson held,
obiter, that even where there is a sexually discriminatory practice (unlike in
the present case), it is still open to the employer to justify it under s 1(3) by
applying the test in the Bilka case (above). The Bilka case introduced the concept
of indirect discrimination into Art 141 and thus, in effect, into the Equal Pay
Act. This was developed further in the next two cases.

R v Secretary of State for Employment ex p Equal Opportunities Commission
and Another (1994) HL

The Equal Opportunities Commission argued that the thresholds of claim-
ing unfair dismissal and redundancy (employees working for at least 16
hours a week) indirectly discriminated against women employees, because
nearly 90% of employees excluded from claiming were women.

Held, by the House of Lords, that, in principle, these thresholds were
indirectly discriminatory. It was open to the Secretary of State to show, by
reference to objective factors, that these thresholds had the beneficial social
policy aim of bringing about an increase in the amount of part time work
but, on the facts, he had failed to show this.

Note

See, also, R v Secretary of State for Employment ex p Seymour Smith (1995),
9.2.1, below.
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Enderby v Frenchay Health Authority (1993) CA

The applicant was a speech therapist and claimed that she was employed
on work of equal value to that done by male principal grade pharmacists
and clinical psychologists employed on the NHS, who were paid substan-
tially more than her. The employer argued that the difference in pay was
due to different collective bargaining agreements for the two groups of
women and, as these were not discriminatory, they amounted to a genuine
material factor justifying a difference in pay.
Held, by the Court of Appeal (following a reference to the ECJ), that:

...where significant statistics disclose an appreciable difference in pay
between two jobs of equal value, one of which is carried out almost
exclusively by women and the other predominantly by men, Art 119 [now
Art 141] of the Treaty requires the employer to show that that difference is
based on objectively justified factors unrelated to any discrimination on
grounds of sex. The fact that the rates of pay at issue are decided by collective
bargaining processes conducted separately for each of the two professional
groups concerned, without any discriminatory effect within each group,
does not preclude a finding of prima facie discrimination, where the results
of those processes show that two groups with the same employer and the
same trade union are treated differently. If the employer could rely on the
absence of discrimination within each of the collective bargaining processes
taken separately as sufficient justification for the difference in pay, he could,
as the German Government pointed out, easily circumvent the principle of
equal pay by using separate bargaining processes...

Accordingly, the fact that the respective rates of pay of two jobs of equal
value, one carried out almost exclusively by women and the other predomi-
nantly by men, were arrived at by collective bargaining processes which,
although carried out by the same parties, are distinct and, taken separately,
have in themselves no discriminatory effect, is not sufficient objective justi-
fication for the difference in pay between those two jobs.

Accordingly, indirect discrimination will be presumed where there is sig-
nificant statistical evidence that a predominantly female group of workers
are being paid less than a group of predominantly male workers, although
the work done by both groups is of equal value. The employer must then
discharge the onus of showing that the difference is objectively justified.

Evesham v North Hertfordshire Health Authority and Secretary of State for
Health (1999) EAT

This case followed from the decision in Enderby, because the appellant was
one of the speech therapists involved in that case. Having won her claim
that her work was of equal value to that of a clinical psychologist, she then,
in this litigation, claimed that she should be placed on the pay scale for the
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post of her comparator at a level appropriate to her years of service as a
speech therapist.

Held, by the EAT, that this was the wrong approach and that, instead,
she should mirror her comparator on the incremental pay scale and,
therefore, enter it at the lowest level, which was where he was. To hold
otherwise would mean that she would receive pay in excess of that received
by her comparator, although she had established that her work was of equal
value to his. This would be wrong.

Clay Cross (Quarry Services) Ltd v Fletcher (1979) CA

A woman sales clerk was employed on the same rate of pay as a male sales
clerk, who had been engaged at a later date. The employer’s defence was
that of ‘market forces’; that is, the male clerk had been the only suitable
applicant for the post and he had refused to accept it unless he was paid
the same wages as in his previous post.

Held, by the Court of Appeal, that it was not open to an employer to
use this defence, Denning MR said that:

...the employer cannot avoid his obligations under the Act by saying ‘I
paid him more because he asked for more” or ‘I paid her less because she
was willing to work for less’.

Rainey v Greater Glasgow Health Board (1987) HL

The applicant, a female prosthetist, claimed equal pay with a male pros-
thetist who had been paid considerably more than her because he was one
of a group hired to join the NHS from the private sector when the pros-
thetic service was set up for the first time in the NHS in Scotland. It had
been found necessary to pay the group at a higher rate to match their pri-
vate sector salaries because of the difficulties of recruiting from within the
NHS. The applicant, by contrast, had joined the NHS immediately after
completion of her training.

Held, by the House of Lords, that the difference in pay was justified,
because there was an objective justification for putting the man into a higher
scale on entry given the difficulty in recruitment. Lord Keith observed that:

In my opinion, these statements [in Fletcher (above)] are unduly restrictive
of the proper interpretation of s 1(3). The difference must be ‘material’, which
I would construe as meaning ‘significant and relevant’, and it must be
between ‘her case and his’. Consideration of a person’s case must necessarily
involve consideration of all the circumstances of that case. These may well
go beyond which is not very happily described as ‘the personal equation’,
that is, the personal qualities by way of skill, experience or training which
the individual brings to the job. Some circumstances may on examination
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prove to be not significant or not relevant, but others may do so, though
not relating to the personal qualities of the employer. In particular, where
there is no question of intentional sex discrimination, whether direct or
indirect (and there is none here), a difference which is connected with
economic factors affecting the efficient carrying on of the employer’s
business or other activity may well be relevant.

The House of Lords adopted the test in the Bilka case (see above) for decid-
ing whether there were any objectively justified grounds for the variation
in pay—that is, did the measures taken correspond to a real need on the
part of the employer, and were they appropriate and necessary to achiev-
ing that end?

Note

This case can also be seen as an example of red-circling. See Snoxell v Vauxhall
Motors Ltd (below).

Enderby v Frenchay Health Authority (1993) ECJ

Another issue in this case was whether the market forces defence applied.

Held, by the ECJ, that, in principle, it is open to an employer to
demonstrate ‘an objectively justified economic ground” for a difference in
pay based on market forces but, if so, it is for the national court to determine
how much of the difference in pay is attributable to that reason. An employer
will not necessarily be able to justify the whole of the difference in pay on
the basis of market forces.

Ratcliffe v North Yorkshire County Council (1995) HL

The council had, following the introduction of compulsory competitive
tendering, established a direct service organisation (DSO) for the provi-
sion of school meals. However, after it became apparent that the DSO could
not compete with commercial bodies, staff employed at the DSO were forced
to take a pay cut. These staff were almost all female and their workload was
rated as of equal value with other workers employed by the council (road
sweepers, leisure attendants and refuse collectors), who were almost exclu-
sively men. The result of the pay cut was to reduce their pay to below that of
their male comparators.

Held, by the House of Lords, that the material factor which led to the
difference in pay was due to the difference of sex (that is, the almost
exclusively female group, as compared with almost exclusively male group)
and was therefore unlawful.

Q Is it possible to distinguish the above case from Rainey v Greater
Glasgow Health Board?
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Note

In Ratcliffe, the House of Lords held that the requirement that a difference in
pay must be objectively justified (see Bilka, above) applies in both direct and
indirect discrimination in cases of equal pay, but in practice, it would be
most unusual for a court to find that a case of direct discrimination was
objectively justified.

Barry v Midland Bank plc (1999) HL

The appellant was employed by the respondents full time for 11 years and
then, following maternity leave, she worked part time until her employ-
ment was terminated, when she took voluntary severance pay. She claimed
that the voluntary severance payment scheme discriminated against her
because, although her severance pay was based on length of service (both
full and part time), it was only based on the final pay that she was earning
at the date of termination. As, in her case, this was her pay when she was
working part time, she argued that the failure to take into account her pe-
riod of full time work had a disproportionate impact on women as com-
pared with men because, as a greater number of women than men worked
part time, then their severance pay would be calculated in the same way
as hers.

Held, by the House of Lords, that her claim failed, because the severance
pay scheme did not have a discriminatory effect. Lord Slynn said that: *...all
employees, men and women, full and part time, of all ages, receive a
payment based on final salary.” Even if the scheme was restructured, ‘there
would be losers as well as winners” (per Lord Nicholls). Moreover, the
primary objective of the scheme was to provide compensation for loss of a
job and ‘loss of a job entails loss of the actual salary being paid” (per Lord
Nicholls). It was not remuneration for past service.

Snoxell v Vauxhall Motors (1977) EAT

The company, until 1971, had separate grades for men and women for the
same jobs. It then introduced an amended structure for both men and women.
One of the male grades had, in the past, been given too high a status, and so
it was assimilated to a lower grade, but those men already at the grade were
red-circled, that is, their pay was protected at the higher rate. No women
were in the red-circled grades.

Held, by the EAT, that, in deciding cases of this type, one must look at
the original reason why the difference in pay arose; one must look back
beyond the decision to red-circle. In this case, the original reason for the
difference in pay was discriminatory, because women had not been allowed
to enter the grade on which the men were. Therefore, the women's claim
to equal pay succeeded.
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Note

There have been cases where red-circling has succeeded as a defence. See
Charles Early and Marriott (Witney) Ltd v Smith and Ball (1977) and compare
with Benveniste v University of Southampton (1989).

Q Do you consider that, in principle, red-circling can ever be justified
as a defence to a claim for equal pay?

8.5 Area of comparison

Section 1 of the Equal Pay Act 1970 applies where men and women are
employed by the same employer or by an associated employer.

Section 1(6) deals with the meaning of the terms ‘employed” and
“associated employer’, and also with the position where men and women
are employed by the same employer, but at different establishments:

(6) Subject to the following sub-sections, for the purpose of this section:

(a) ‘employed’ means employed under a contract of service or of
apprenticeship or a contract personally to execute any work or
labour, and related expressions shall be construed accordingly;...

(c)  twoemployers are to be treated as associated if one is a company
of which the other (directly or indirectly) has control or, if both
are companies of which a third person (directly or indirectly)
has control, and men shall be treated as in the same employment
with a woman if they are men employed by her employer or any
associated employer at the same establishment or at establish-
ments in Great Britain which include that one and at which com-
mon terms and conditions of employment are observed, either
generally or for employees of the relevant classes.

Leverton v Clwyd County Council (1989) HL

The applicant was employed as a nursery nurse and brought a claim that
her work was of equal value with that of a male clerical worker who worked
in a different establishment to hers. The issue was whether ‘common terms
and conditions of employment were observed’. The employer argued that
they were not, because there were differing entitlements to the amount of
holiday as between the nursery workers and their comparators, and their
hours of work were different. However, all the relevant employees were
covered by the same collective agreement, the terms of which were con-
tained in the ‘Purple Book’.

Held, by the House of Lords, that there were common terms and
conditions. The differences in pay and hours of work were irrelevant,
because one was not comparing the terms and conditions of the applicant
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and her comparators. Instead, s 1(6) required the terms and conditions at the
establishment to be the same and /or at least broadly similar; here, they were,
because all relevant employees were covered by the same collective agreement.

Note

The applicant’s claim failed, however, because the difference in hours worked
and holiday entitlement was a genuine material difference (s 1(3)).

British Coal Corp v Smith (1996) HL

The applicants were 1,286 women employed as canteen workers or clean-
ers at 47 different establishments. They brought an equal value claim and
named 150 male comparators who were employed as clerical workers or
surface mine workers at 14 different establishments.

Held, by the House of Lords, that the applicants were in the same
employment as their comparators because, for the purpose of s 1(6), a
comparison between terms and conditions needed to be on a broad basis.
Lord Slynn observed that:

The real question is what the legislation was seeking to achieve. Was it
seeking to exclude a woman’s claim unless, subject to de minimis exceptions,
there was complete identity of terms and conditions for the comparator at
his establishment and those which applied or would apply to a similar
male worker at her establishment? Or was the legislation seeking to establish
that the terms and conditions of the relevant class were sufficiently similar
for a fair comparison to be made, subject always to the employer’s right to
establish a ‘material difference” defence under s 1(3) of the Act?

If it was the former, then the woman would fail at the first hurdle if there
was any difference (other than a de minimis one) between the terms and
conditions of the men at the various establishments, since she could not
then show that the men were in the same employment as she was. The
issue as to whether the differences were material so as to justify different
treatment would then never arise.

I do not consider that this can have been intended.

Note

The difference between the British Coal Corp and the Leverton cases was, as
pointed out by Lord Slynn, that in Leverton, the crucial question was ‘between
whose terms and conditions should the comparison be made?” Here, the
identity of the comparators had been settled; instead, the question was
‘whether there was a sufficient identity between the respective terms and
conditions for them to be common’.
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Lawrence and Others v Regent Office Care Ltd and Others (1999) EAT

This case followed on from the Ratcliffe case (see 8.4, above) because, after
that decision, the provision of school meals was put out to tender and the
appellants, who had been employed by North Yorkshire County Council,
now became employed by outside contractors. The appellants brought an
equal pay claim, seeking to compare themselves with current employees
of the county council.

Held, by the EAT, that their claim failed, because it was necessary for
the appellant and the comparator to be ‘in a loose and non-technical sense
in the same establishment or service’ (per Morrison P); this was not the
case here.

Note

This case is of interest in that it was argued that s 1(6) of the Equal Pay Act
1970 could not apply, because the private contractor and the county council
were obviously not associated employers. Nevertheless, the EAT considered
whether the provisions of Art 141 could be invoked so as to disapply s 1(6)
on the ground that it offended Community law. Although the EAT decided
that Art 141 should not be given ‘a much wider interpretation’, the test
used by Morrison P is certainly wider than that in s 1(6), and this area may
well see future developments. Watch this space!

8.6 Meaning of ‘pay’ for the purpose of the Equal Pay
Act 1970

Barber v Guardian Royal Exchange Assurance Group (1990) ECJ

The male applicant had been made redundant at the age of 52 and would
not, under the company’s occupational pension scheme, be entitled to a
pension until the age of 55, whereas a woman in these circumstances would
be entitled to a pension at 50.

Held, by the ECJ, that benefits which are paid under a private,
contracted-out pension scheme are within the definition of ‘pay” in Art 141
and, therefore, there was a clear case of infringement of the Equal Pay
Act 1970.

The following points also emerge from this decision:

(1) It extended the term “pay’ to benefits paid on redundancy, including
both redundancy payments and also ex gratia payments.

(2) Itdoesnotapply to State pensions or to pensions paid under statutory
authority: Griffin v London Pension Fund Authority (1993).

(3) Itcontinues the trend of decisions of the EC] to broaden the scope of the
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term “pay’. See Garland v British Rail Engineering (1982), which held that
concessionary travel given to employees after retirement was “pay’, and
therefore came within Art 141.

(4) In Roberts v Birds Eye Walls Ltd (1994), the ECJ held that it was not a
breach of Art 141 for an employer to reduce the amount of the bridg-
ing pension which a women employee received to take account of the
fact that she will receive a State pension at the age of 60, whereas a
man will only do so at 65. Accordingly, the man will not suffer the
reduction in his bridging pension, because he will not receive his State
pension till five years later.

(5) The ECJ in Barber held that this decision was not to operate retrospec-
tively and, therefore, Art 141 could not be relied upon to claim any
entitlement to a pension with effect from any date before 17 May 1990,
being the date of the ruling in Barber. The only exceptions to the rule
are those who have already initiated legal proceedings, or raised an
equivalent claim under national law, before that date.

Note

However, in Gillespie v Northern Health and Social Services Board (1996), it was
held that the Equal Pay Act does not apply to maternity pay. The applicant
argued that she should be entitled to full pay whilst on maternity leave
because, if the only reason why she did not receive full pay was because she
was on maternity leave, that must be direct discrimination against her on
the grounds of sex. The ECJ], however, held that women who are on
maternity leave are in a special position, which is not comparable with that
of a man or woman at work.

Abdoulaye and Others v Regie Nationale des Usines Renault (1999)

The ECJ held that the fact a woman had received a maternity bonus, whereas
a man had not received a paternity bonus, was not a breach of the Equal
Treatment Directive, because the man and woman were not in comparable
situations.

Q How do you consider that the decision in Gillespie can be justified?

8.7 Remedies
A claim for equal pay may be brought before an employment tribunal,

which may declare that the applicant’s contract contains an equality
clause.

181



BRIEFCASE on Employment Law

Levez v TH Jennings (Harlow Pools) Ltd (No 2); Kicking v Basford Group
(1999) EAT

The EAT held that the provisions in s 2(5) of the Equal Pay Act 1970, which
imposed a two year limitation on arrears of pay in claims made under the
Act, was unlawful as being in breach of the principle of equivalence in
European Community law. This principle requires that the rule which is in
issue should be applied without distinction where the purpose of the rule
and the cause of action are similar. In this situation, the EAT held that there
was a breach of this principle, because claims for arrears of pay for up to
six years are permitted where there has been an unlawful deduction from
wages and, more crucially in this case, the six year period applied in claims
under the Race Relations Act 1976, which applies where the claim is that
there has been racial discrimination in relation to, inter alia, terms of em-
ployment. In effect, the Equal Pay Act 1970 is the counterpart of the provi-
sions in relation to sex and race discrimination, and so the principle of
equivalence is breached.
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9.1 Direct discrimination
9.1.1 Sex Discrimination Act 1975

Section 1 Sex discrimination against women

(1) A persondiscriminates againsta woman in any circumstances relevant
for the purposes of any provision of this Act if:

(a) on the grounds of her sex, he treats her less favourably than he
treats or would treat a man...

Section 2 Sex discrimination against men

(1) Section 1 and the provisions of Pts I and II relating to sex discrimina-
tion against women are to be read as applying equally to the treatment
of men...

Section 3 Discrimination against married persons

(1) A person discriminates against a married person of either sex for the
purposes of any provision of Pt I if:

(a)  onthe grounds of his or her marital status, he treats that person
less favourably than he treats or would treat an unmarried per-
son of the same sex...

James v Eastleigh Borough Council (1990) HL

A married couple, Mr and Mrs James were both aged 61. On reaching pen-
sionable age at 60, Mrs James received free admission to the local authority
swimming pool. This benefit was denied to Mr James, who had not yet
reached the male pensionable age of 65. It was alleged that this was direct
discrimination against Mr James solely on grounds of sex. In the judgment
of the Court of Appeal, the applicant’s less favourable treatment was not
‘on the grounds of [his] sex’, as in determining discrimination, the subjec-
tive reason for the defendant’s actions, rather than the causative effect of
that action, was of paramount importance.

Held, by a majority of the House of Lords (rejecting the above argument of
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the Court of Appeal), that discrimination is ‘on grounds of sex” if the sex of
the plaintiff is a substantial cause of the less favourable treatment. To
determine this, the ‘but for’ test should be applied—discrimination arises if
the applicant would have received the same treatment as a person of the
opposite sex but for his or her sex. Thus, on the basis of an affirmative answer
to the question—would the applicant, a man of 61, have received the same
treatment as his wife, but for his sex—Mr James had been unlawfully
discriminated against.

Note

Even where a gender based criterion (such as pregnancy) only affects
members of one sex and not the other (so making a comparison with the
other sex impossible), action taken against an employee on the basis of this
criterion can still amount to direct discrimination (see 9.8, below).

Porcelli v Strathclyde Regional Council (1986)

The plaintiff was a laboratory technician, who was subjected to a campaign
of verbal and physical sexual harassment by two male colleagues in an at-
tempt to force her to seek a transfer to other employment. The defendant
argued that the treatment was meted out to her not because she was a woman
per se, but because she was personally disliked by these fellow employees.

Held, by the Court of Session, that the sexual harassment was clearly
adopted against the plaintiff because she was a woman, which would not
have been adopted against an equally disliked man. In these circumstances,
the applicant had been treated ‘less favourably” (on the grounds of her sex)
than a man would have been treated.

Note

For further examples, see: Snowball v Gardner Merchant (1987); Bracebridge
Engineering Ltd v Darby (1990); Stewart v Cleveland Guest (Engineering) Ltd
(1994); Insitu Cleaning Co Ltd v Heads (1995); Reed & Bull Information Systems
Ltd v Stedman (1999); Leicester University v A (1999); AM v WC and
SPV (1999).

Q Do you think the Protection from Harassment Act 1997 (which is
intended to deal with ‘stalkers’) could also be utilised to protect
women from harassment at work?

Note

In 1991, the EC Commission issued a Recommendation (91/131/EEC) on
the Protection of the Dignity of Women and Men at Work endorsed by the
EC Council. This does not impose direct legal obligations, but invites Member
States to develop and implement policies to prevent and combat sexual
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harassment at work, and to ensure that adequate procedures are readily
available to deal with incidents of harassment.

Q In practical terms, what steps can employers take to prevent harass-
ment at work?

Burrett v West Birmingham Health Authority (1994) EAT

A nurse challenged a requirement that female members of staff had to wear
a nurse’s cap, which she regarded as undignified and demeaning, when
male nurses, who wore a different uniform, did not. The tribunal rejected
her claim that this was less favourable treatment on the grounds of sex.

Held, by the EAT, following Schmidt v Austicks Bookshop Ltd (1978), that
where uniform requirements are imposed on both sexes, discrimination is
not established just because these requirements are different; nor is it
established merely by the employee’s own subjective belief that she is being
less favourably treated.

Note
On appearance and dress codes, see Smith v Safeway plc (1996).

Skyrail Oceanic Ltd v Coleman (1981) CA

Due to a possible conflict of interest at work, the defendant decided that
either the applicant or her husband had to be dismissed. As the applicant’s
husband was automatically regarded by the defendant as the ‘breadwin-
ner’ of the family, she was dismissed.

Held, by the Court of Appeal, that this action was based on a general
stereotypical assumption that men are more likely than women to be the
primary supporters of their spouses and children, and was, therefore,
inherently discriminatory.

Note

Also on discriminatory stereotypes, see Hurley v Mustoe (1981) and Horsey
v Dyfed County Council (1982).

9.1.2 Race Relations Act 1976

Section 1 Racial discrimination

(1) A person discriminates against another in any circumstances relevant
for the purposes of any provision of this Act if:

(a) on racial grounds, he treats that other less favourably than he
treats or would treat other persons;...
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Section 3 Meaning of ‘racial grounds’...

@

In this Act, unless the context otherwise requires:

‘racial grounds’ means any of the following grounds, namely colour,
race, nationality or ethnic or national origins...

Mandla v Lee (1983) HL

An orthodox Sikh boy, required by the rules of his religion to wear a tur-
ban, was refused admission to school on the grounds that wearing a tur-
ban would breach the school’s rules on uniform. Before the court could
determine whether he had been discriminated against on racial grounds,
it was necessary to ascertain whether he was a member of a ‘racial or eth-

nic group’” within the meaning of the Act.

Held, by the House of Lords, that Sikhs were members of an ethnic
group, as the term “ethnic” should be interpreted widely. Per Lord Fraser of

Tullybelton:

For a group to constitute an ethnic group for the purposes of the Race
Relations Act, it must regard itself, and be regarded by others, as a

distinct community by virtue of certain characteristics. It is essential that

there is:

1)
@

©)
*)
®)
(6)

@)

a long shared history, of which the group is conscious as distinguish-
ing it from other groups, and the memory of which keeps it alive;

a cultural tradition of its own, including family and social customs
and manners, often, but not necessarily, associated with religious ob-
servance. In addition, there are other relevant characteristics, one or
more of which will commonly be found and will help to distinguish
the group from the secondary community;

either a common geographical origin, or descent from a small number
of common ancestors;

a common language, not necessarily peculiar to the group;

a common literature peculiar to the group;

a common religion different from that of the neighbouring groups or
from the general community surrounding it;

a sense of being a minority or being an oppressed or a dominant group
within a larger community.

Note

Also on racial/ethnic groups, see: Seide v Gillette Industries (1980) (Jews);
CRE v Dutton (1989) (gipsies); Gwynedd County Council v Jones (1986) (Welsh);
Dawkins v Department of the Environment (1993) (Rastafarians); and Northern
Joint Police Board v Power (1997) (English).
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Owen and Briggs v James (1982) CA

The applicant was a black female who was twice rejected for a job as a
secretary with the defendant’s organisation. The successful white candi-
date had inferior skills and qualifications. On appointment, the interviewer
told the successful candidate “‘why take on coloured girls when English
girls are available?’. The defendant argued that, even if there had been
racial prejudice, it was only one of several reasons why the applicant was
not offered employment.

Held, by the Court of Appeal, that race need not be the only cause of
the detriment, so long it was an important factor. On the evidence submitted,
it was clear that, by refusing or deliberately omitting to offer the applicant
employment, the defendants had treated the applicant less favourably than
they had treated other persons of a different race.

Note

Also, as an example of direct race discrimination, see Weathersfield v
Sargent (1999), where the white complainant had resigned after being
given an unlawful instruction to discriminate against blacks and Asians.
The Court of Appeal held that an employee is unfavourably treated on
‘racial grounds’ if they are required to carry out a racially discriminatory
policy, even though the instruction concerns others of a different racial
group from the complainant. Thus, the words ‘racial grounds’ are capable
of covering any action based on race. Where employees allege they are
being paid less than their colleagues of a different race for similar work,
they may take an action for direct discrimination on the grounds they
have suffered ‘less favourable treatment’—see Wakeman v Quick Corp
(1999) (where similar allegations are made due to sex discrimination,
claims are based on the Equal Pay Act 1970 and associated EEC Articles
and directives).

9.2 Indirect discrimination
9.2.1 Sex Discrimination Act 1975

Section 1 Sex discrimination against women

(1) A person discriminates againsta women in any circumstances relevant
for the purposes of any provision of this Act if:

(@)
(b)  heapplies to her a requirement or condition which he applies or
would apply equally to a man, but:
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(i)  which is such that the proportion of women who can comply
with it is considerably smaller than the proportion of men who
can comply with it; and

(ii)  which he cannot show to be justifiable irrespective of the sex of
the person to whom it is applied; and

(iii) which is to her detriment, because she cannot comply with it.

Price v Civil Service Commission (1978) EAT

To be eligible for recruitment into the civil service executive officer grade,
all applicants had to be between the ages of 17-28. Mrs Price was a 35 year
old mother, whose application was thus subsequently rejected.

Held, by the EAT, that, when applying s 1(b) of the Act, thereisnotalways a
need for the parties to submit detailed statistics to ascertain whether a requirement
has a disproportionate effect on women; rather, a common sense approach to
theissue may be taken. Consequently, the courtaccepted the applicant’s ‘common
sense” argument that this age requirement was discriminatory, as fewer women
than men could comply with it, since a larger number of women of that age
group than men will be having, or bringing up, children.

Home Office v Holmes (1984) EAT

The applicant was an executive officer employed by the Immigration and
Nationality Department of the Home Office. All employees on her grade
were required to work full time. After a period of maternity leave, the plain-
tiff requested that she be allowed to return to work on a part time basis.
The Home Office rejected her request.

Held, by the EAT, that: (I) the obligation on the plaintiff to work full
time amounted to a ‘requirement’ or ‘condition’ for the purposes of the
statute, as it was an essential term of her contract; (II) this was to her
‘detriment’ since, unless she went on working full time, she would be
dismissed; (III) the employers had not been able to justify the requirement
merely by the proposition that full time work was the common and accepted
form of employment; (IV) as the proportion of women who could, in
practical terms (due to their responsibilities in raising children), comply
with the requirement to work full time was smaller than the proportion of
men who could comply, the applicant had been indirectly discriminated
against on the grounds of her sex.

Pearse v Bradford Metropolitan Council (1988) EAT

One requirement of eligibility to apply for the post of senior lecturer at
Bradford college was that the applicant was a full time member of staff. The
applicant claimed this requirement was indirectly discriminatory, as the
proportion of women (21%) who could comply was significantly smaller
than the proportion of men who could comply (46%).
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Held, by the EAT, that the applicant had chosen the wrong pool for the
comparison. As further qualifications were required for the post, the proper
pool of comparison to ascertain whether the requirement of being employed
full time had a disproportionate impact on women were those of both sexes
with these additional qualifications.

Note

On the correct “pool” for comparison, see, also, Meer v London Borough of
Tower Hamlets (1988); Jones v University of Manchester (1993); and London
Underground Ltd v Edwards (1998).

R v Secretary of State for Employment ex p Seymour Smith (1995) CA

The applicants challenged the qualifying period for claiming unfair dis-
missal, which had been increased in 1985 from one year to two years. They
argued it was indirectly discriminatory towards women, as there were fewer
women in the labour force who could comply with this requirement nec-
essary in order to enjoy protection against unfair dismissal. The defen-
dants argued, inter alia, that the increase in the threshold period was un-
dertaken to encourage ‘labour flexibility” and increase employment op-
portunities; it was therefore ‘justified’.

Held, by the Court of Appeal, that: (I) for a presumption of indirect
discrimination to arise, there must be a considerable difference in the
number or percentage of one sex in the advantaged or disadvantaged group
as against the other sex; (II) on the statistical evidence, for every 100 men
who could meet the condition (of two years qualifying employment), only
88 women could; (IIT) this was a considerable distinction between the sexes;
(IV) for the discriminatory legislation to be ‘objectively justified’, it must
meet the aim of the social policy with effective measurable outcomes. There
was no evidence that this was the case; (V) consequently, the adverse impact
the qualifying qualifications had on women consisted of indirect sex
discrimination and was incompatible with domestic legislation and the
principle of equal treatment enshrined in the Equal Treatment Directive.

Note

This decision was appealed to the House of Lords, who sent the case, for a
determination of this issue, to the EC]. The EC]J failed to fully answer the
question as to whether the two years’ continuous service requirement was
discriminatory. However, the issue is more of an academic question now
that, since 1 June 1999, employment tribunals can hear claims of unfair
dismissal by employees with one year of continuous service.
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Meade-Hill v British Council (1995) CA

The applicant was employed as a manager for the defendant in London.
Her contract of employment included a mobility clause, which stipulated
that she could be expected to ‘serve in such parts in the UK...as the Council
may in its discretion require...”. Due to a re-organisation of head office, the
defendant made it known that the applicant was expected to transfer to
Manchester. The applicant issued proceedings in the county court for a dec-
laration (pursuant to s 77 of the Sex Discrimination Act 1975) that the mobil-
ity clause was unenforceable on the grounds that it was indirectly discrimi-
natory, as a greater proportion of women than men from the relevant pool
were secondary earners and, therefore, less able or willing to move house.

Held, by the Court of Appeal (with Stuart Smith L] dissenting), that the
inclusion of this mobility clause into a contract of employment amounted
to unlawful sex discrimination, since a higher proportion of women than
men were secondary earners, so that, accordingly, a higher proportion of
women than men would find it impossible to comply with the ‘requirement’
to move their workplace and home.

Q In Hampson v Department of Education and Science (1989), the Court of
Appeal held that, in determining whether a discriminatory condi-
tion is ‘justifiable’, an objective balance needs to be struck between
the discriminatory effect of the condition and the reasonable needs
of the party who applies the condition. With this judgment in mind,
are there any circumstances where a flexibility or mobility clause
would be ‘justifiable” under the Act?

Coker and Osamor v The Lord Chancellor (1999)

The applicants were denied the opportunity to apply for the post of ‘Spe-
cial Advisor’ to the Lord Chancellor, as it was not advertised and went to
an individual known to the Lord Chancellor. They claimed they had been
directly and indirectly discriminated against on grounds of sex (first appli-
cant) and sex and race (second applicant).

Held, by the employment tribunal, that the first applicant (but not the
second, due to her inability to meet the fundamental requirements) had
been discriminated against by this process and had suffered a ‘detriment’
by being unable to apply for the position. The Lord Chancellor had imposed
a ‘requirement or condition’ that the successful candidate must be personally
known to him. This had a disproportionate impact as between men and
women, as there were more men than women who were eligible for the
position in the light of this criteria—appointment on the basis of personal
knowledge. Where the overriding need is to appoint someone on merit (as
here), this requirement could not be justified.
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9.2.2 Race Relations Act 1976

Section 1 Racial discrimination

(1) A person discriminates against another in any circumstances relevant
for the purposes of any provisions of this Act if:

(a)

(b)  he applies to that other a requirement or condition which he
applies or would apply equally to persons not of the same racial
group as that other, but:

(i)  which is such that the proportion of persons of the same
racial group as that other who can comply with it is con-
siderably smaller than the proportion of persons not of that
racial group who can comply with it; and

(ii)  which he cannot show to be justifiable irrespective of the
colour, race, nationality or ethnic or national origins of the
person to whom it is applied; and

(iii) which is to the detriment of that other because he cannot
comply with it.

(2) It is hereby declared that, for the purposes of this Act, segregating a
person from other persons on racial grounds is treating him less
favourably than they are treated.

Section 3 Meaning of racial group

(1) Inthis Act, unless the context otherwise requires: ‘racial group” means
a group of persons defined by reference to colour, race, nationality or
ethnic or national origins, and references to a person’s racial group
refer to any racial group into which he falls.

Perera v Civil Service Commission (1982) EAT

Perera was an executive officer in the civil service who had been born in
Sri Lanka and emigrated to the UK as an adult. On a number of occasions,
he had failed promotion boards, despite possessing several accountancy
and legal qualifications. During proceedings alleging race discrimination,
it was found that it was a civil service practice that an upper age limit of 32
was applied for promotions from Perera’s grade.

Held, by the EAT, that the age limit was a requirement or condition that
had an indirectly discriminatory effect, as a substantial number of black
people who emigrated to Britain did so as adults; thus, a considerably
smaller percentage of blacks than whites could comply with that age
requirement.
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9.3 Discrimination in employment
9.3.1 Race Relations Act 1976

Section 4 Discrimination against applicants and employees

(1) It is unlawful for a person, in relation to employment by him at an
establishment in Great Britain, to discriminate against another:

(a)  in the arrangements he makes for the purpose of determining
who should be offered that employment; or

(b)  in the terms on which he offers him that employment; or

(c) by refusing or deliberately omitting to offer him that employ-
ment.

(2) Itis unlawful for a person, in the case of a person employed by him
at an establishment in Great Britain, to discriminate against that em-
ployee:

(a) in the terms of employment which he affords him; or

(b)  in the way he affords him access to opportunities for promotion,
transfer or training, or to any other benefits, facilities or services,
or by refusing or deliberately omitting to afford him access to
them; or

(¢) by dismissing him, or subjecting him to any other detriment.

De Souza v Automobile Association (1986) CA

The applicant, of Indian descent, had overheard one of her managers refer
to her as ‘the wog’. She contended that this was a racial insult, which con-
stituted ‘a detriment” within the meaning of s 4(2)(c) of the Race Relations
Act 1976.

Held, by the Court of Appeal, that the expression ‘some other detriment’
should be given a wide meaning and so was not limited to where the
applicant suffered tangible harm such as demotion or dismissal. It included
situations where a worker is subject to a disadvantage because racial slurs
have created a hostile working environment. However, it would have to be
shown by the applicant that it had been intended for her to hear the abusive
comment and that, having heard it, a reasonable employee in the plaintiff’s
position would have felt disadvantaged at work.

Q Should injury to feelings per se be considered an adequate detriment
for the purposes of the legislation?

Eke v Commissioners of Customs and Excise (1981) EAT

The applicant was employed as an executive officer. Throughout his ca-
reer, he was denied promotion. In one of his promotion reports, it was
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recorded that the applicant was the subject of racial prejudice by his col-
leagues, which may have affected the views of his superiors. At no time
did his employers institute an investigation of the alleged prejudice.

Held, by the EAT, that the defendant’s refusal to investigate complaints
of unfair treatment may amount to a refusal of access to “any other benefits,
facilities or services” within the meaning of s 4(2)(b), so long as the refusal
to investigate is itself on ‘racial grounds’.

Note

Section 6 of the Sex Discrimination Act 1975 (repeating the terminology of
s 4 of the Race Relations Act 1976) also provides that it is unlawful for an
employer to discriminate against a woman on the grounds of her sex in
employment (see Saunders v Richmond Upon Thames Borough Council (1977)).

9.4 Exceptions
9.4.1 Race Relations Act 1976

Section 5 Exceptions for genuine occupational qualifications
(1) Inrelation to racial discrimination:

(@) s4(1)(a) or (c) does not apply to any employment where being of
a particular racial group is a genuine occupational qualification
for the job; and

(b)  s4(2)(b) does not apply to opportunities for promotion or trans-
fer to, or training for, such employment.

(2) Being of a particular racial group is a genuine occupational qualifica-
tion for a job only where:

(a)  thejobinvolves participation in a dramatic performance or other
entertainment in a capacity for which a person of that racial group
is required for reasons of authenticity; or

(b)  thejob involves participation as an artist’s or photographic model
in the production of a work of art, visual image or sequence of
visual images for which a person of that racial group is required
for reasons of authenticity; or

(c)  thejob involves working in a place where food or drink is pro-
vided to and consumed by members of the public or a section of
the public in a particular setting for which, in that job, a person
of that racial group is required for reasons of authenticity; or

(d) the holder of the job provides persons of that racial group with
personal services promoting their welfare, and those services can
most effectively be provided by a person of that racial group.
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Tottenham Green Under Fives Centre v Marshall (1989) EAT

A children’s day care centre, financed by the London Borough of Haringey,
had a policy of maintaining an ethnic balance amongst staff and children.
In pursuance of this policy, on an Afro-Caribbean worker leaving, the re-
cruitment advert specified that the post was open only to persons of the
same race. Mr Marshall was rejected by the defendant because of his eth-
nic origin. The defendant argued that s 5(2)(d) applied, as the holder of the
post would be required to provide personal services, such as reading and
talking to the children in dialect.

Held, by the EAT, that being of Afro-Caribbean origin was a genuine
occupational qualification for the post of nursery worker within s 5(2)(d).
Per Wood J:

...whether services can most effectively be provided by a person of that
racial group is an issue for the tribunal that needs to carry out a delicate
balancing exercise, bearing in mind the need to guard against discrimination
and the desirability of promoting racial integration...if a responsible
employer makes a conscious decision to commit an act of discrimination
founded upon a genuinely and reasonably held belief that a genuine
occupational requirement will best promote the welfare of the recipient,
considerable weight should be given to that decision when reaching a
conclusion whether or not the defence succeeds.

London Borough of Lambeth v CRE (1990) CA

The council advertised two posts in its housing department, stating that the
posts were open only to Afro-Caribbean and Asian candidates. The council
argued that the exception (of genuine occupational qualification) contained
in s 5(2)(d) applied, as over half of the council tenants were of Afro-Carib-
bean or Asian racial origin, and that housing services could be more sensi-
tively and effectively promoted to these groups by black employees.

Held, by the Court of Appeal, that, although the local authority housing
department provide ‘services’ that benefit the recipients, it could not be
said that these services were ‘personal’ within the ordinary plain meaning
of the word. ‘Personal” indicates that the services are provided at an individual
face to facelevel and that the identity of the giver and recipient of the services
is of importance. Although the particular posts advertised did require
knowledge of, and sensitivity to, ethnic minorities, the method adopted to
achieve this was unlawful.

Note

Section 7 of the Sex Discrimination Act 1975 also permits discrimination
where the sex (as opposed to the race) of the applicant is a genuine
occupational qualification for the post. Genuine occupational qualifications
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under the Sex Discrimination Act include where the nature of the job calls
for a man for reasons of physiology (but excluding physical strength or
stamina); authenticity in dramatic performances; to preserve decency or
privacy; where the holder of the job provides personal services promoting
welfare and education and these services can most effectively be provided
by a man, and where the job involves duties outside the UK and a women
could not effectively perform the duties concerned, due to the laws and
customs of that country. See, further, Sisley v Britannia Security Systems (1983),
Etam plc v Rowan (1989) and Lasertop Ltd v Webster (1997).

9.5 \Vicarious liability and liability for the actions of a
third party

9.5.1 Race Relations Act 1976

Section 32 Liability of employers and principals

(1) Anything done by a person in the course of his employment shall be
treated for the purposes of this Act as done by his employer as well as
by him, whether or not it was done with the employer’s knowledge or
approval.

(2) Anything done by a person as agent for another person with the au-
thority (whether express or implied, and whether precedent or subse-
quent) of that other person shall be treated for the purposes of this Act
as done by that other person as well as by him.

(3) Inproceedings brought under this Act against any person in respect of
an act alleged to have been done by an employee of his, it shall be a
defence for that person to prove that he took such steps as were rea-
sonably practicable to prevent the employee from doing that act, or
from doing in the course of employment acts of that description.

Note

A similar provision is contained in s 41 of the Sex Discrimination Act 1975.
On this, see Waters v Commissioner of Police of the Metropolis (1997); Chief
Constable of Lincolnshire v Stubbs (1999); and ST v North Yorkshire County
Council (1999).

Jones v Tower Boot Co Ltd (1997) CA

The applicant had suffered severe racial abuse at the hands of fellow em-
ployees and had also been subjected to racially motivated assaults, includ-
ing being branded with a hot screwdriver and whipped. The EAT held,
following Irving v Post Office (1987), that the perpetrators were not engaged
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in this activity in the ‘course of employment’, but were classically engaged
on a ‘frolic of their own” and, consequently, the employer was not liable for
the discriminatory harassment.

Held, by the Court of Appeal, that the common law test of employer’s
vicarious liability applied in the the law of tort was now inappropriate in
determining liability under the Race Relations Act 1976. Per Waite LJ:

It would be particularly wrong to allow racial harassment on the scale that
was suffered by the complainant in this case at the hands of his workmates—
treatment that was wounding both emotionally and physically—to slip through
the net of employer responsibility by applying to it a common law principle
evolved in another area of the law to deal with vicarious responsibility for
wrongdoing of a wholly different kind. To do so would seriously undermine
the statutory scheme of the Discrimination Acts and flout the purposes which
they were passed to achieve...[otherwise] the more heinous the act of
discrimination, the less likely it would be that the employer would be liable.

Waite L] continued by stressing that an employer was liable for all actions
by employees, whether or not committed with the employer’s knowledge
or approval, unless the employer was able to satisfy the ‘reasonable steps’
defence contained in s 32(3).

Q Would the existence of an equal opportunities policy at the work-
place be sufficient to satisfy the ‘reasonable steps” defence?

Burton v De Vere Hotels (1996) EAT

The plaintiff was engaged as a waitress at the defendant’s hotel. During
the after dinner speech of a third party, the plaintiff was distressed and
upset by racially motivated ‘jokes” and comments directed at herself and
colleagues. The plaintiff argued that the employer was responsible for plac-
ing her in a discriminatory environment created by the conduct of the third
party invited onto the employer’s premises.

Held, by the EAT, that the general principle is that an employer ‘subjects’
an employee to the ‘detriment’ of racial harassment within the meaning of s
4(2)(c), ‘if he causes or permits the racial harassment to occur in circumstances
in which he can control whether it happens or not’. An industrial tribunal
should ask itself whether:

...[the employer,] by the application of good employment practices, could
have prevented the harassment or reduced the extent of it[?] If there is such
a finding, then the employer has subjected the employee to the harassment.

In these circumstances, the employer was responsible for the actions of the
third party invited on to his premises, as he was in a position to take steps
to stop the harassment from continuing.
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Note

On the reasonable steps defence, see Balgobin v London Borough of Tower
Hamlets (1987).

Sidhu v Aerospace Composite Technology Ltd (1999)

Mr Sidhu was the victim of a racially motivated assault by another em-
ployee at a day outing organised by the employer. After an investigation,
both Mr Sidhu (who had taken action to defend himself) and the other
employee were dismissed.

Held, by the EAT, that the employer was liable for the racial assault, as the
incident was still ‘in the course of employment’ for the purposes of s 32(1) of
the Race Relations Act, even though it took place outside of the employer’s
premises. Furthermore, the employer had discriminated against the applicant
by taking a deliberate decision to ignore the fact that the assault was racially
motivated when investigating the matter, and by taking the decision that the
applicant should be dismissed due to his own involvement in the incident.

9.6 Procedure and proof

R v Birmingham City Council ex p EOC (1989) HL

Birmingham City Council operated single sex grammar schools. As there
were more places available for boys than girls, the council set a higher pass
mark for girls than boys in the grammar school entrance examination. It
was argued that this was a discriminatory act, notwithstanding the sub-
mission that the council had no discriminatory motive or intention.

Held, by the House of Lords, that, although the intention or motive of
the defendant to discriminate is strong evidence of discrimination and
relevant as an aid to the applicant in discharging their burden of proof, itis
not a necessary condition for liability per se. Per Lord Goft:

The intention or motive of the defendant to discriminate, though it may be
relevantso far as remedies (or proof) are concerned. . .isnotanecessary condition
to liability; it is perfectly possible to envisage cases where the defendant had
no such motive, and yet did in fact discriminate on the ground of sex.

O’Neill v Governors of St Thomas More School (1996) EAT

The applicant was an unmarried teacher of religious education at a Roman
Catholic school, who became pregnant following a relationship with a
Roman Catholic priest and was subsequently dismissed. The industrial
tribunal found that this did not amount to sex discrimination, as one of the
important motives for the dismissal was that the pregnancy resulted from
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involvement with a priest (rather than a layperson), which had seriously
affected her reputation as a teacher of religious education.

Held, by the EAT, that the tribunal had misapplied the law. The tribunal
should have applied an objective test, ignoring the subjective motive for
the dismissal. So long as the pregnancy “precipitated and permeated the
decision to dismiss’, then this, as the cause of the dismissal, was, prima
facie, unlawful discrimination.

Note

On intention and motive, see, also, Nagarajan v London Regional
Transport (1999).

West Midlands Transport Executive v Singh (1988) CA

The applicant was a ticket inspector employed by the defendants. He al-
leged racial discrimination in the process of selection for promotion when
he failed to be promoted after 13 vacancies for senior inspector fell vacant.
The employers denied racial discrimination and referred to their equal
opportunities policy, adopted in 1983. The applicant requested discovery
of statistics relating to the application of this policy, from which to estab-
lish evidence of racial discrimination in the past, and to thereby draw an
inference of discrimination in the present case.

Held, by the Court of Appeal, that a tribunal is entitled to order discovery
of documents that record the sex or racial breakdown of the workforce and
the qualifications of job applicants and to order the discovery of statistics of
the numbers of white and non-white persons who had applied for similar
posts in the past. This information was relevant to the complaint, as it may
establish a pattern in the treatment of a particular group relevant to this case
and enables a tribunal to scrutinise the employer’s contention that they operate
an effective equal opportunities policy and so do not discriminate.

King v Great Britain China Centre (1991) CA

The applicant was born in China, but educated in England. She had ap-
plied for the post of deputy director of the Centre, a Government spon-
sored organisation. The advert for the post specified that applicants must
have excellent knowledge of China and be a fluent Chinese speaker. She
was not shortlisted for the post. All the candidates were white UK gradu-
ates. The employer failed to provide an adequate explanation as to why
the applicant had not been called for interview.

Held, by the Court of Appeal, that this amounted to sufficient evidence
that the applicant had been unlawfully discriminated against on the
grounds of her race. The Court of Appeal laid down the following guidelines

198



Discrimination

on the question of the drawing of an inference of discrimination to discharge
the applicant’s burden of proof. Per Neil L]:

(1) TItis for the applicant who complains of racial discrimination to make
out his or her case. Thus, if the applicant does not prove the case on the
balance of probabilities, he or she will fail.

(2) Itisimportant to bear in mind that it is unusual to find direct evidence
of racial discrimination. Few employers will be prepared to admit to
such discrimination even to themselves. In some cases, the discrimina-
tion will not be ill intentioned but merely based on an assumption that
‘he or she would not have fitted in’.

(3) The outcome of the case will therefore usually depend on what infer-
ences it is proper to draw from the primary facts found by the tribunal.
These inferences can include, in appropriate circumstances, any infer-
ences that it is just and equitable to draw in accordance with s 65(2)(b)
of the Act of 1976 from an evasive or equivocal reply to a questionnaire.

(4) Though there will be some cases where, for example, the non-selection
of the applicant for a post or for promotion is clearly not on racial
grounds, a finding of discrimination and a finding of a difference in
race will often point to the possibility of racial discrimination. In such
circumstances, the tribunal will look to the employer for an explana-
tion. If no explanation is then put forward, or if the tribunal considers
the explanation to be inadequate or unsatisfactory, it will be legitimate
for the tribunal to infer that the discrimination was on racial grounds.
This is not a matter of law but...’almost common sense’.

(5) Itis unnecessary and unhelpful to introduce the concept of a shifting
evidential burden of proof. At the conclusion of all the evidence, the tri-
bunal should make findings as to the primary facts and draw such in-
ferences as they consider proper from those facts. They should then reach
a conclusion on the balance of probabilities, bearing in mind both the dif-
ficulties which face a person who complains of unlawful discrimination
and the fact that it is for the complainant to prove his or her case.

Qureshi v London Borough of Newham (1991) CA

Qureshi was an Asian teacher of physics. He applied and was shortlisted
for the post of head of science. He was unsuccessful in his application.
During the selection process, the borough’s equal opportunities procedures
were not followed. The tribunal upheld the applicant’s assertion that he
had been unlawfully discriminated against due to the defendant’s failure
to follow selection procedures.

Held, by the Court of Appeal, that a failure on the part of an employer
to take proper steps to counter racial discrimination by failing to comply
with their own equal opportunities policy can be evidence from which
unlawful prejudice may be inferred. However, this cannot be implied here,
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as these failures were not deliberate and were more the product of
incompetence than racial prejudice.

Chapman v Simon (1994) CA

The applicant, a black teacher, was engaged in a protracted dispute with
her head teacher over a previous dispute that the applicant had had with a
colleague. The applicant was reported by the head teacher to the local edu-
cation authority and formally disciplined. It was argued that this was ra-
cially discriminatory, as a white teacher would not have been treated in a
similar manner; an informal resolution of the dispute would have been
attempted first. The industrial tribunal found for the applicant on the
grounds that ‘subconsciously or unconsciously’, the headteacher had been
affected and influenced in her actions by the colour of the applicant.

Held, by the Court of Appeal, that: (I) in order to make an inference of
racial discrimination, it is essential to make findings of primary fact from
which it is legitimate to make that inference. This had not been the case
here, where an unsupported conclusion of subconscious prejudice had been
made; (II) the jurisdiction of the tribunal is limited to adjudicating on actual
complaints made by the applicant. If those complaints are not made out, it
is not for the tribunal to find other acts of discrimination unrelated to the
original complaint.

Note

See, also, on inference of discrimination: Chattopadhyay v Headmaster of
Holloway School (1981); Noone v North West Thames Regional Health Authority
(1988); Baker v Cornwall County Council (1990); Leicester University Students’
Union v Mahomed (1995); Glasgow City Council v Zafar (1998); and Robson v
Commissioners of Inland Revenue (1998).

9.7 Remedies
9.7.1 Race Relations Act 1976

Section 54

(1) Where an industrial tribunal finds that a complaint is well founded,
the tribunal shall make such as the following as it considers just and
equitable:

(a)

(b)  anorder requiring the respondent to pay to the complainant com-
pensation of an amount corresponding to any damages he could
have been ordered by a county court or by a sheriff court to pay
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to the complainant if the complaint had fallen to be dealt with
under s 57.

Section 56
(1) A claim by any person that another person:

(a) hascommitted an act of discrimination against the claimant which
is unlawful by virtue of Pt 3;...

may be made the subject of civil proceedings in like manner as any
other claim in tort or (in Scotland) in reparation for breach of statutory
duty...

(8) As respects an unlawful act of discrimination falling within s
1(1)(b), no award of damages shall be made if the respondent
proves that the requirement or condition in question was not applied
with the intention of treating the claimant unfavourably on racial
grounds

(4) For the avoidance of doubt, it is hereby declared that damages in re-
spect of an unlawful act of discrimination may include compensation
for injury to feelings, whether or not they include compensation under
any other head.

HM Prison Service v Johnson (1997) EAT

A black prison officer had been subjected to a racist campaign by fellow
prison officers, designed to humiliate him in order to force his resignation.
The industrial tribunal granted an award of £28,000, of which £21,000 was
for injury to feelings.

Held, by the EAT, that the award for injury to feelings was not excessive
when compared to the size of damages obtained by plaintiffs suing for
injury to reputation in the tort of defamation. The EAT further provided
guidelines for industrial tribunals to follow on the question of compensation
for injury to feelings in race discrimination cases:

(1) Awards for injury to feelings are purely compensatory. They should
not be inflated in order to punish the tortfeasor.

(2) However, awards should not be so low that they would diminish re-
spect for the legislation which clearly condemns discrimination.

(3) Awards should bear some similarity to the range of awards in per-
sonal injury cases.

(4) In exercising their discretion in assessing a sum, tribunals should re-
mind themselves of the value in everyday life of the sum they have in
mind. This may be done by reference to purchasing power or by refer-
ence to earnings.
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Note

Although the statutory ceiling of £11,000 damages for race
discrimination was lifted in 1994 (see the Race Relations (Remedies) Act),
it is still the case that, where unintentional indirect discrimination occurs,

no damages are recoverable. However, it is the employer who must
satisfy the burden of establishing that the requirement or condition was
not applied with the intention of treating the applicant less favourably
(see JH Walker v Hussain (1996)). Furthermore, in De Souza v London
Borough of Lambeth (1999), the Court of Appeal held that the Race
Relations (Remedies) Act only applied to cases initiated after that Act
came into force. Thus, Mr De Souza, was unable to enforce the award of
£358,288 handed down by the EAT in 1997, as the original tribunal
complaint was made in 1990.

Note

Until 1993, compensation levels for sex discrimination were also limited to
£11,000. As a consequence of the decision of the the ECJ in Marshall v
Southampton and South West Hampshire Health Authority (No 2)—that a
limitation on compensation was contrary to Art 6 of the Equal Treatment
Directive—the Sex Discrimination and Equal Pay (Remedies) Regulations
1993 formally removed the ceiling on compensation for sex discrimination.
As a consequence, numerous claims have been made, resulting in
compensation payments in excess of the old limits. See, further, Ministry of
Defence v Cannock (1994) and Orlando v Didcot Power Station Sports and Social
Club (1996).

9.8 Discrimination and European Community law
9.8.1 The Equal Treatment Directive (76/207/EEC)

Article 1

1 The purpose of this Directive is to put into effect in the Member States
the principle of equal treatment for men and women as regards access
to employment, including promotion, and to vocational training and
as regards working conditions and...social security. This principle is
hereinafter referred to as ‘the principle of equal treatment’.

Article 2

1 For the purposes of the following provisions, the principle of equal
treatment shall mean that there shall be no discrimination whatsoever
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on grounds of sex, either directly or indirectly, by reference in particu-
lar to marital or family status.

Article 3

1 Application of the principle of equal treatment means that there shall be
no discrimination whatsoever on grounds of sex in the conditions,
including selection criteria, for access to all jobs or posts, whatever
the sector or branch of activity, and to all levels of the occupational hierarchy.

Article 4

Article 5

1 Application of the principle of equal treatment with regard to working
conditions including the conditions governing dismissal, means that
men and women shall be guaranteed the same conditions without dis-
crimination on grounds of sex...

Note

This Directive is wider than UK domestic law, as it does not seek to limit
protection by requiring a comparative approach to the position of a man,
and the exceptions to it are more limited than those contained in the Sex
Discrimination Act. Consequently, plaintiffs have attempted to either apply
this directive directly (see Marshall, below) or have argued that the provisions
of domestic law on discrimination ought to be interpreted in the light of the
Directive (see Webb, below).

Marshall v Southampton and South West Hampshire Area Health Authority
(1986) ECJ

The defendant health authority, in pursuance of their retirement policy, dis-
missed the plaintiff, Marshall, as she had reached the normal State retirement
age of 60. She would not have been dismissed if she had been a man, as men
did nothave to retire until they reached the age of 65. Marshall framed her claim
under Community law, as the Sex Discrimination Act 1975 (at the time) per-
mitted discrimination on grounds of sex arising from a provision in relation
toretirement. The Court of Appeal applied to the ECJ for a ruling as to whether
Marshall’s dismissal was an act of discrimination prohibited by the directive
and, if so, whether or not the directive could be relied upon in these circum-
stances, in a national court or tribunal.

Held, by the ECJ, that: (I) a dismissal of a women solely because she
had reached the State retirement age (which is different for men),
contravened Art 5(1) of the Directive; (II) this matter did not fall within
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any of the exclusions provided by the Directive, nor did the social security
Directive, which permits discrimination in the area of pensions affect this
determination; (III) where the national provision does not conform with
the requirements of the Directive, the Directive could be relied upon by
individuals against any State employer or any emanation of the State, such
as, in this case, a health authority.

Note

The meaning of the expression ‘emanation of the State” is discussed further
by the European Court of Justice and by the House of Lords in Foster v
British Gas (1990).

Webb v EMO Air Cargo (UK) Ltd (1994) ECJ

The plaintiff was an employee who was trained by the defendant com-
pany to take over the duties of an employee temporarily on maternity leave.
When it became known that the plaintiff was herself pregnant, and there-
fore unable to cover for the absent employee, she was dismissed. Section
5(3) of the Sex Discrimination Act requires that any comparison of the cases
of persons of different sex must be such that the relevant circumstances in
the one case are the same, or not materially different in the other. If circum-
stances are materially different, there can be no complaint of sex discrimi-
nation. It was thus argued by the defendant that either: (i) there was no
male equivalent of a pregnant woman, making the comparison required
by s 5(3) impossible (as was decided in Turley v Allders Department Stores
Ltd (1980)); or (ii) if a comparison could be made, with the hypothetical
sick man who is absent for a similar length of time (see Hayes v Malleable
Working Men’s Club (1985)), then, as the defendant would have treated a
sick man in exactly the same way, by dismissing him, there was no dis-
cernible discrimination in this case.

The EAT and the Court of Appeal both agreed with the latter argument
and so dismissed the plaintiff’s appeal from the industrial tribunal. The
House of Lords referred the matter of whether this dismissal violated Art2(1)
of the Equal Treatment Directive to the ECJ for a preliminary ruling.

Held, by the EC] (applying their judgment in Hertz (1991) and Dekker v
V]V Centrum (1991)), that:

...In circumstances such as those of Mrs Webb, termination of a contract for
an indefinite period on grounds of the women’s pregnancy cannot be
justified by the fact that she is prevented, on a purely temporary basis, from
performing the work for which she has been engaged. There can be no
question of comparing the situation of a woman who finds herself incapable,
by reason of pregnancy discovered very shortly after the conclusion of the
employment contract, of performing the task for which she was recruited,
with that of a man similarly incapable for medical or other
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reasons...pregnancy is not in any way comparable with a pathological
condition, and is even less so with unavailability for work on non-medical
grounds, both of which are situations that may justify the dismissal of a
woman without discriminating on the grounds of sex.

Note

UK courts have accepted the argument that they are under an obligation to
interpret the domestic law, as far as possible, in the light of the wording
and purpose of the relevant piece of European law (see Marleasing SA v La
Comercial International de Alimentacion (1992) and Litster v Forth Dry Dock Ltd
(1989)). In Webb v EMO Air Cargo Ltd (No 2) (1995), the House of Lords
attempted to reconcile the domestic law on discrimination with the ECJ’s
guidance on the Equal Treatment Directive. They held that, where pregnancy
is a relevant circumstance in the treatment of a woman, then that amounts
to a gender based criterion, which is automatically to be viewed as sex
discrimination, as but for her sex, the women would not have been subjected
to that treatment. Per Lord Keith:

...in a case where a woman is engaged for an indefinite period, the fact
that the reason why she will be temporarily unavailable for work at a
time when to her knowledge her services will be particularly required is
pregnancy, is a circumstance relevant to her case, being a circumstance
which would not be present in the case of the hypothetical man.

Do you agree with Lord Keith’s further observation (in Webb) that,
if an employer were to be liable for unlawful sex discrimination for
a dismissal where the employment was only to be for a temporary
period, that “‘would be likely to be perceived as unfair to employers
and as tending to bring the law on sex discrimination into disre-
pute’? Are there any provisions in the Equal Treatment Directive to
justify Lord Keith’s belief (and that of the other Law Lords) that this
exception exists?

Note

On the issue of the non-renewal of a fixed term contract on grounds of
pregnancy, see Caruana v Manchester Airport plc (1996).

Brown v Rentokill Ltd (1998) ECJ

The applicant was absent from work from the beginning of her pregnancy,
due to a variety of pregnancy-related illnesses. In accordance with the
employer’s rules, she was dismissed, as she had exceeded 26 weeks of sick-
ness absence. It was argued by the defendant employer that the EC]’s deci-
sion in Webb on the Equal Treatment Directive did not apply here, as the
relevant circumstance that lead to her dismissal was her illness—the

205



BRIEFCASE on Employment Law

precise reason for the illness was not relevant. There was a distinction be-
tween dismissal due to illness caused by pregnancy and dismissal due to
pregnancy per se. The Court of Session held (applying dicta of the ECJ in
Hertz (1991) that, where sickness arises after maternity leave, there is no
reason to treat this any differently from general illness) that there had been
no discrimination. The plaintiff had been treated in the same way as a man
would have been treated in comparable circumstances.

Held, by the ECJ, that dismissal of a woman at any time during her
pregnancy for absences due to incapacity for work, caused by an illness
resulting from that pregnancy, is direct discrimination on grounds of sex,
contrary to the EC Equal Treatment Directive.

Note
See, also, Lewis Woolf Ltd v Corfield (1997) and Thibault (1998).

Note

In Abbey National v Formosa (1999), it was held by the EAT, following the
ECJ’s decision in Brown, that an employee had suffered a detriment and so
was discriminated against on grounds of her sex where she was dismissed

following a disciplinary hearing which she was incapable of attending, due
to a pregnancy-related illness.

Rees v Apollo Watch Repairs (1996) EAT

To cover for the applicant’s maternity leave, the employers engaged a third
party as a replacement. As they subsequently found the replacement to be
a more efficient worker, the applicant was dismissed. The employer ar-
gued that the cause of dismissal was the efficiency of the replacement, not
the pregnancy of the applicant. The tribunal concluded that, since a man
in comparable circumstances would also have been dismissed, there was
no unlawful discrimination.

Held, by the EAT, that the tribunal had applied the wrong test by
comparing her position with a hypothetical man. What was relevant was
the underlying and effective cause of the dismissal. Pregnancy was the
predominant cause; if the applicant had not been absent on maternity leave,
she would not have been dismissed. This clearly, therefore, constituted
discrimination on the grounds of sex.

Note

Where an employee is on maternity leave but is unable to return to work
on the due date due to pregnancy-related illness, a dismissal in these
circumstances would be unfair (see s 99, below) and discriminatory—
Caledonia Bureau of Investment and Property v Caffrey (1998) and Halfpenny v
Ige Medical Systems Ltd (1999).
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Note

There are further domestic and European provisions protecting the position
of pregnant women. The Pregnant Workers Directive 92/85/EEC requires
women to be protected from dismissal ‘during the period from the beginning
of their pregnancy to the end of the maternity leave...save in exceptional
circumstances not connected with their condition...”. In order to comply
with this Directive, s 99 of the Employment Rights Act 1996 provides that it
is automatically unfair to dismiss a female employee for a reason connected
to their pregnancy, childbirth or maternity leave. The compensation
provisions under this Act are, however, less generous than under the Sex
Discrimination Act. On the issue of discriminatory pay on grounds of
pregnancy, note the application of Art 119 and the Equal Pay Directive in
Kuickly Shrive (1999).

9.9 Discrimination on grounds of sexual orientation

R v Ministry of Defence ex p Smith (1996) CA

The applicant was a serving member of the armed forces, who had been
administratively discharged pursuant to the Ministry of Defence policy
that homosexuality was incompatible with service in the armed forces. In
proceedings for a judicial review of the decision, the applicant argued it
was contrary to Art 8 of the European Convention on Human Rights and
Art 2 of the Equal Treatment Directive (76/207 /EEC).

Held, by the Court of Appeal, that: (I) the expression ‘sex” within
Directive 76/207 does not include sexual orientation, but was limited to
gender discrimination. Therefore, the Ministry’s policy prohibiting
homosexuals from serving in the armed services could not be challenged
as a breach of the Equal Treatment Directive; (II) since the UK’s obligation
under Art 8 of the European Convention is not enforceable by domestic courts,
it is not apposite for the court to enter into examination of the question of
whether the ban represents a breach of this Article.

P v S and Cornwall County Council (1996) ECJ

The applicant was employed as a male general manager of an educational
unit by the local authority. When the applicant informed the defendant that
she intended to have a gender reassignment, she was given three months
notice of dismissal. The industrial tribunal considered that, although the
Sex Discrimination Act did not apply to these circumstances, the Equal Treat-
ment Directive, with its wider form of wording, may be applicable. Accord-
ingly, it referred the issue of whether a person dismissed because of
transsexuality can rely on the Equal Treatment Directive, to the EC].

207



BRIEFCASE on Employment Law

Held, by the ECJ, that the principle of equal treatment for men and women
means that there should be ‘no discrimination whatsoever on grounds of
sex’ and is the expression of the principle of equality which is one of the
fundamental principles of community law:

Accordingly, the scope of the Directive cannot be confined simply to
discrimination based on the fact that a person is one or the other sex. In
view of its purpose and the nature of the rights which it seeks to safeguard,
the scope of the Directive is also such as to apply to discrimination arising,
as in this case, from the gender reassignment of the person concerned...
therefore, dismissal of a transsexual for a reason related to gender
reassignment must be regarded as contrary to Art 5(1) of the Directive.

Note

The EAT in Chessington World of Adventures v Reed (1997) applied the reason-
ing of the ECJ in P v S and Cornwall County Council (1996) to find that
discrimination for a reason related to gender reassignment is sex discrimi-

nation contrary to the Sex Discrimination Act 1975, as the Sex Discrimina-
tion Act must be interpreted in a manner consistent with the purpose of the
Directive.

R v Secretary of State for Defence ex p Perkins (1997) HC

The applicant was a Royal Navy medical assistant who was discharged by
the Navy for his known homosexual orientation. He challenged this estab-
lished policy of the Ministry of Defence by bringing judicial review pro-
ceedings, seeking a reference to the ECJ that discrimination based on sexual
orientation was contrary to the Equal Treatment Directive 76/207 /EEC.

Held, by the High Court, that, in the light of the opinion of the Advocate
General and the decision of the ECJ in P v S and Cornwall County Council (1996)
that asserted the fundamental principle of equality, it was likely that the Equal
Treatment Directive did protect those of homosexual orientation. Thus, as there
was an arguable case that the application of the Directive was not restricted
to gender discrimination, the question of whether the protection of the Equal
Treatment Directive includes discrimination on grounds of sexual orientation
should be referred to the EC] for a preliminary ruling.

Note

See, also, Grant v South West Trains Ltd (1998). The applicant was a lesbian
who was denied travel concessions for her female partner granted to other
employees who had partners of the opposite sex. The ECJ held that there
had been no breach of Art 119 (on equal pay), or of the Equal Pay Directive,
as European Community law does not cover discrimination based on sexual

orientation.
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9.10 Disability Discrimination Act 1995

Section 1 Meaning of ‘disability’ and ‘disabled person’

(1) Subject to the provisions of Sched 1, a person has a disability for the
purposes of this Act if he has a physical or mental impairment which
has a substantial and long term adverse effect on his ability to carry
out normal day to day activities.

(2) In this Act, ‘disabled person” means a person who has a disability.

Note

By Sched 1, para 1(1), a ‘mental impairment” includes clinically recognised
mental illness, but excludes certain personality disorders and an addiction
to alcohol, nicotine or ‘any other substances’. Also, see the Disability
Discrimination (Meaning of Disability) Regulations 1996 (SI 1996 /1455); the
Secretary of State’s Guidance on sub-s (1) and Sched 1, para 4(1) of the Act.
They all further elaborate on matters to be taken into account in determining
whether an impairment ‘has a substantial and long term adverse effect on
his ability to carry outnormal day to day activities’. For example, under Sched
1, para4(1), animpairment affects the ability of a person to carry out ‘normal
day to day activities” only if it affects the following—mobility, manual
dexterity, physical co-ordination, continence, ability to lift, speech, hearing
or eyesight, memory or ability to concentrate and perception of the risk of
physical danger. Some impairments will automatically be treated as an
impairment for the purposes of the section, for example, severe
disfigurement, progressive diseases, conditions that require regular
medication, use of prosthesis, etc. Recent cases have established that ME
(myalgic encephalomyelitis) is a disability: O'Neill v Simm & Co Ltd (1998), as
is MS (multiple sclerosis): Buxton v Equinox Design Ltd (1999)).

Goodwin v The Patent Office (1999)
The applicant, who was a paranoid schizophrenic, was dismissed from his
post after complaints by other staff about his disturbing behaviour.

Held, by the EAT, that the applicant was a ‘disabled person’ within the
meaning of the Disability Discrimination Act. The statutory definition of
disability requires an applicant to show that they have an impairment which
has a substantial and long term adverse effect on their abilities to carry out
normal day to day activities. As the applicant could hardly carry out an
ordinary conversation with work colleagues, this was evidence that his
ability to concentrate and communicate was substantially impaired. Thus,
his capacity to function at work on a day to day basis had been significantly
and sufficiently adversely affected by his disability, for the purposes of
satisfying s 1.
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Note

On the application of the definition of “disability” within the Act, see, also,
Vicary v British Telecommunications plc (1999).

Section 2 Past disabilities

(1) The provisions of this Part...apply in relation to a person who has had
a disability as they apply in relation to a person who has that
disability.

(2) Those provisions are subject to the modifications made by Sched 2...

Note

By Sched 2, para 5, the definition of ‘disabled person” includes someone
who has had a qualifying disability in the past, so long as the effects lasted
12 months or more after the first occurrence. On the construction of s 2 and
Sched 2, see Greenwood v British Airways plc (1999).

Section 4 Discrimination against applicants and employees

210

(1) It is unlawful for an employer to discriminate against a disabled

person—

(a)  in the arrangements which he makes for the purpose of deter-
mining to whom he should offer employment;

(b)  in the terms on which he offers that person employment; or

(c) by refusing to offer, or deliberately not offering, him

employment.

(2) Itis unlawful for an employer to discriminate against a disabled per-
son whom he employs:

(@)
(b)

(©
(d)

in the terms of employment which he affords him;

in the opportunities which he affords him for promotion, a trans-
fer, training or receiving any other benefit; or

by refusing to afford him, or deliberately not affording him, any
such opportunity; or

by dismissing him, or subjecting him to any other detriment

(3)=(6) ...

Note

A Code of Practice has been issued advising employers how to avoid
discriminating against disabled staff. This Code provides general guidance
and may be taken into account by an employment tribunal or court when
deliberating on breaches of the Act.
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Section 5 Meaning of ‘discrimination’

(1) For the purposes of this Part, an employer discriminates against a
disabled person if:

(a)  for a reason which relates to the disabled person’s disability, he
treats him less favourably than he treats or would treat others to
whom that reason does not or would not apply; and

(b)  he cannot show that the treatment in question is justified.

(2) ...an employer also discriminates against a disabled person if:

(@)  he fails to comply with a s 6 duty imposed on him in relation to
the disabled person; and

(b)  he cannot show that his failure to comply with that duty is justi-
fied.

Note

Discriminatory treatment is only justified if ‘the reason for it is both material
to the circumstances of the particular case and substantial’ (s 5(3)(4)). The
Code of Practice gives examples where justification is not available as a
defence, such as where the disabled person was discriminated against
because of generalised assumptions about his or her abilities, or because of
adverse reactions from fellow employees or customers.

Clark v TDG Ltd (1999) CA

The applicant suffered a back injury at work. The medical prognosis was
that, although the injury should improve over a 12 month time period, it was
not possible to say when the applicant would be able to return to work. On
receipt of the report, the applicant was dismissed. The employment tribunal
and the EAT had both reached the conclusion that the applicant had not
been discriminated against, as he had been treated no differently from a
person who was off work for the same amount of time, albeit for a different
reason.

Held, by the Court of Appeal, that the applicant had been treated less
favourably (for a reason which related to his disability) than others to whom
that reason did not apply when he was dismissed on grounds of his absence
due to disability. The test of less favourable treatment does not turn on a
like for like comparison of the treatment of the disabled person and of
another in similar circumstances. As the Disability Discrimination Act does
not contain an express provision to this effect, it is not appropriate to make
the type of comparison as is undertaken under the Sex Discrimination or
Race Relations Acts.
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Baynton v Saurus General Engineers Ltd (1999) EAT

The applicant was dismissed due to his long term injury. The employment
tribunal found that the dismissal was justified, in that the applicant could

not do his job and there was no suitable alternative work.

Held, by the EAT, that in applying the test of justification under s 5(3), the
tribunal must carry out abalancing exercise between the interests of the disabled
employee and the interests of the employer. With this in mind, this dismissal
wasnot ‘justified’, as the tribunal had failed to engage in this balancing exercise
and had not taken into account all the relevant factors, such as the effect of
the failure of the employers to warn the applicant that he was at the risk of

dismissal, or to ascertain the up to date medical position before dismissal.

Section 6 Duty of employer to make adjustments

212

(1) Where:

(a) any arrangements made by or on behalf of an employer; or
(b)  any physical feature of premises occupied by the employer,

place the disabled person concerned at a substantial disadvantage in
comparison with persons who are not disabled, it is the duty of the
employer to take such steps as it is reasonable, in all the circumstances
of the case, for him to have to take, in order to prevent the arrange-
ments or feature having that effect.

Note

This requirement applies to: (i) arrangements for determining who should
be offered employment; (ii) the terms on which employment is offered;
and (iii) conditions on which employment, promotion, transfer, training or
other benefits are offered, provided that the employer knew or should
have known that the person is or was disabled (s 6(2), (5)). Section 6(3)
provides examples of steps which an employer may have to take in order
to comply with sub-s (1), such as, inter alia, making adjustments to premises,
allocating some of the disabled person’s duties to others, transferring the
disabled person, altering the disabled person’s working hours, acquiring or
modifying equipment, providing a supervisor.

Section 6(4) deals with the issue of determining when it is reasonable to
expect employers to take a particular step in order to comply with sub-s (1).
The following must be taken into account:

(a) the extent to which the adjustment would prevent the disabled person
being put at a disadvantage;

(b) the extent to which it is practicable for the employer to make the
adjustment;

(c) the financial and other costs;
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(d) the extent to which making the adjustment would disrupt the
employer’s activities;

(e) the size of the employer’s financial and other resources (including the
size of the workforce); and

(f) theavailability to the employer of financial or other assistance in making
the adjustment (for example, from the disabled person or from an
outside organisation).

Tarling v Wisdom Toothbrushes Ltd (1997)

The applicant, who suffered from congenital club foot, was dismissed on
grounds of his disability.

Held, by the industrial tribunal, that the applicant had been unlawfully
discriminated against. The employer had not taken appropriate steps to
make reasonable adjustments by providing specialist seating, when the
cost of doing so was not great.

Q What effect will the requirement to make reasonable adjustments for
disabled employees have on the fairness of dismissals for ill health?

Kenny v Hampshire Constabulary (1999) EAT

The employers withdrew a job offer that had been made to the plaintiff on the
grounds that they were unable to provide, after some investigation, the necessary
degree of support for his needs, which included assistance in urinating.

Held, by the EAT, that the employers had not discriminated against the
plaintiff contrary to s 5(2) of the Disability Discrimination Act 1995. The
arrangements which were necessary to enable the applicant to take up
employment with the employer did not fall within the duty to make a
reasonable adjustment under s 6. The adjustments that the employer is
under a duty to make refer to ‘job related” issues; employers are not under
a statutory duty to provide carers to attend to their employees’ personal
needs, such as assistance in going to the toilet.

Note

Also on the issue of reasonable adjustments, see Morse v Wiltshire County
Council (1998).

Section 7 Exemption for small businesses

(1) Nothing in this Part applies in relation to an employer who has fewer
than 20 employees.
(2)—(10) ...
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Note

Similarly to the other statutes dealing with race and sex discrimination, the
Disability Discrimination Act contains provisions outlawing victimisation
and includes a vicarious liability provision (see ss 55-58). In addition, the
Disability Rights Commission Act received the Royal Assent on 27 July 1999.
It establishes a Disability Rights Commission, which has similar functions
to the Equal Opportunities Commission (EOC) and the Commission for
Racial Equality (CRE) set up under the Sex Discrimination Act and Race
Relations Act respectively. One distinction, however, is that the Act provides
for a less formal investigation procedure than is presently in use by the
EOC and CRE.




10 Trade Unions and their Members

10.1 Members’ rights and the common law doctrines
10.1.1 The ‘right to work’

Nagle v Fielden (1966) CA

The plaintiff had been refused a licence as a horse trainer by the Jockey
Club merely on the ground of her gender. The Jockey Club had a monopoly
of control over flat racing, and so she was unable to practice her chosen
profession.

Held, by the Court of Appeal, that the applicant was unlawfully denied
a licence. Powerful associations, such as the Jockey Club or trade unions
operating a closed shop, with control over the entitlement or ‘right to work’,
must act reasonably when assessing an applicant’s membership. Per Lord
Denning:

...the common law...has for centuries recognised that a man has a right to
work at his trade or profession without being unjustly excluded from it. He
is not to be shut out from it at the whim of those having governance of it. If
they make a rule which enables them to reject his application arbitrarily or
capriciously, not reasonably, that rule is bad. It is against public policy.

Edwards v SOGAT (1971) CA

The plaintiff was employed in the printing industry, where a closed shop
was in operation. By an oversight, the plaintiff, who was a temporary mem-
ber, had failed to pay his union fees for six weeks, and was excluded from
membership under the rules of the union. His application for re-admission
was rejected and he was subsequently dismissed by his employer.

Held, by the Court of Appeal, that such an unfettered and uncontrolled
right to withdraw membership, which is a prerequisite for employment, is
an interference with a person’s implied right to work and, per Sachs L],
‘contrary to public policy for the reasons discussed in Nagle v Fielden’.
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Note

Megarry VC in Mclnnes v Onslow Fare (1978) and Slade | in Grieg v Insole
(1978) were willing to accept the existence of a modified version of the ‘right
to work’, but the House of Lords in Cheall v APEX (1983) criticised Denning’s
broad formulation of the right, although Lord Diplock thought that it may
be applicable in exceptional circumstances of injustice.

Goring v British Actors Equity Association (1987) HC

Pursuant to a referendum of the membership, the union executive council
issued an instruction under the union’s disciplinary rules, permitting the
expulsion of any member who worked in South Africa. The plaintiff took
an action in the High Court arguing, inter alia, that the instruction under
the union rule banning members from working in South Africa interfered
with the plaintiff’s ‘right to work’.

Held, by the High Court, that the ‘right to work” does not operate where
there is a subsisting contractual relationship between the parties. Where a
membership contract exists, the contents of which are contained in the rule
book, a union member cannot complain of disciplinary action or expulsion
validly carried out under the rules since, by joining the union, the member
has agreed to submit to the authority of the union rule book.

R v Jockey Club ex p Ram Racecourses Ltd (1993) HC

The Jockey Club, the body which controls and regulates horse racing, in
pursuance of the conclusions of a policy review, excluded the plaintiff’s
race course from receiving new race fixtures. The plaintiff took an action
for a judicial review of the Jockey Club’s decision. Counsel for the plaintiff
submitted, inter alia, that the line of authority deriving from Nagle v Fielden
provided a remedy, on the basis that the plaintiff had been denied a right
to earn a living.

Held, by the Divisional Court (QBD), that if a remedy in private law
was clearly inadequate because of the absence of a contractual relationship
between the parties, then the grant of a public law remedy, such as a judicial
review of a decision to deny entry, was justified. Per Simon Brown J:

Cases like [Nagle v Fielden, Breen v AEU and Mclnnes v Onslow Fare] had
they arisen today and not some years ago, would have found a natural
home in judicial review proceedings. As it was, considerations of public
policy forced the courts to devise a new private law creature... I, for my
part, would judge it preferable to develop these principles in future in a
public law context than by further distorting private law principles. Nagle v
Fielden was never, in my judgment, a restraint of trade case properly so
called; rather, it brought into play clear considerations of public law.
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Note

This decision may have been an attempt to resurrect Denning’s notion of
the ‘right to work’ in the guise of a public law remedy. However, not only
is it debatable whether trade unions are bodies that are susceptible to judicial
review but, in any event, the extensive statutory rights developed since
1979 (see below) have made this doctrine essentially redundant.

10.1.2 The bylaw theory

Edwards v SOGAT (1971) CA

For the facts, see 10.1.1, above.

Held, by Lord Denning in the Court of Appeal, that: (I) union rules
were not mutually agreed contractual obligations, but were imposed by
the union, and so were in the nature of a legislative code analogous to
statutory bylaws; (II) rules can therefore be controlled in the same way as
statutory bylaws; struck down as unenforceable if they are ‘unreasonable’;
(III) a rule which destroys or gratuitously interferes with the right to earn a
living is unreasonable and invalid.

Note
The House of Lords in Cheall v APEX (1983) rejected Denning’s bylaw thesis
on the basis that it could not be invoked where rights against the union are
regulated by the contract contained in the rules. Considering the level of
judicial criticism directed at this doctrine, it is unlikely to be revived in the
future.

10.2 Members’ rights and the rule book

10.2.1 Rule book as enforceable contract between union and
member

Bonsor v Musicians’ Union (1956) HL

Bonsor had failed to pay his subscriptions to the union for a year. The rel-
evant rule specified that, if a member was more than six weeks in arrears,
the relevant branch committee could resolve to expel the member. The
branch secretary, contrary to the rules, decided personally to inform the
plaintiff that he was expelled. The plaintiff submitted that the rule book
was a contractual document entered into by the union with all members
and, as the rules had not been followed faithfully, the expulsion was un-
lawful.
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It was argued by the union defendants that the union rule book could
not be enforced against the union, as s 4 of the Trade Union Act 1871
specifically excluded the courts from entertaining any legal proceedings
that had the aim of directly enforcing terms in the rule book relating, inter
alia, to payment of penalties or subscriptions imposed by the union.

Held, by the House of Lords (following Taff Vale Railway Co v ASRS
(1901)), that: (I) a union registered under the Trade Union Act 1871 has the
capacity to make contracts, and as a quasi-corporation, distinct from its
membership, a member could sue the union as a legal entity in its own
right; (I) s 4 could not be pleaded as a defence where a member wished to
enforce their individual rights under the contract of association;
consequently, the full array of civil remedies, including damages, were
available to union members in order to protect these rights.

Note

The 1871 Act was repealed by the Industrial Relations Act 1971. This Act
gave unions full corporate status, including the right to make contracts and
to sue and be sued under them. The 1971 Act was subsequently repealed
and replaced by the 1974 Trade Union and Labour Relations Act. Unions
were not now to be treated as corporate bodies, but were granted many of
the attributes of incorporation, including being able to make contracts and
to be sued in their own name (now found in s 10(1) of the Trade Union and
Labour Relations (Consolidation) Act 1992).

10.2.2 Enforcement of the rule book and disciplinary action

Blackall v National Union of Foundary Workers (1923) HC

Blackall was expelled for being 19 weeks in arrears with his subscriptions.
The relevant rule permitted expulsions only where a member was 20 weeks
in arrears.

Held, by the High Court, that the terms of the rule book had not been
strictly followed. Consequently, the expulsion was null and void.

Silvester v National Union of Printing, Bookbinding and Paper Workers
(1966) HC

The plaintiff was charged with acting to the detriment of the union for refus-
ing to obey an instruction of the union. The plaintiff continued to defy the
union, and so, further charges were brought against him. His right to appeal
under the rules for the first charge was refused, as an investigation of the
other charges had not yet been completed.

Held, by the High Court, that the wrongful denial of the appeal on the first
chargeinvalidated the proceedings and vitiated the decision on all the charges.
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MacLelland v NUJ (1975) HC

Under rule 15 of the union, a chapel (branch) of the NUJ had the power to
discipline a member where he or she failed to attend a compulsory union
meeting. At a monthly meeting of MacLelland’s chapel, the committee
members designated the meeting as compulsory and instructed the mem-
bership to attend. MacLelland only attended one part of the meeting and
was subsequently disciplined.

Held, by the High Court, that this rule should be construed in such a way
that, even if the meeting had been properly convened, there had been
compliance with the rule onattendance. The obligation to attend the mandatory
meeting did notimpose on MacLelland a duty to remain for the full duration.
Consequently, the decision to initiate disciplinary action was null and void.

Note

These cases concern the construction and application of express rules. Only
in exceptional circumstances will the courts imply a power to discipline or
expel a member—see McVitae v Unison (1996).

Leigh v NUR (1970) HC

The plaintiff had been nominated as a candidate in the election for presi-
dent of the union. The general secretary of the union refused to approve
his candidature. The plaintiff immediately took action in the courts to over-
turn this decision. The union contended that the plaintiff was not entitled
to legal relief, as he had not first used the domestic remedies as provided
in the rule book.

Held, by the High Court, per Goff J:

...where there is an express provision in the rules that the plaintiff must
first exhaust his domestic remedies, the court is not absolutely bound by
that because its jurisdiction cannot be ousted, but the plaintiff will have to
show just cause why it should interfere with the contractual position.

Note

It is well established that any formal attempt to oust the jurisdiction of the
court in matters of law by a provision in the rule book to this effect will be
unsuccessful. This rule will be struck down as void and unenforcable as
contrary to public policy—see Lee v Showmen’s Guild (1952), applying Scott
v Avery (1856). In the case above, an attempt at partial ouster—to enforce
domestic procedures first before recourse to the law—Goff ] suggested there
may be limited circumstances where the courts should recognise a rule that
enforces domestic remedies first, such as where procedures can be executed
speedily and without bias or prejudice. However, now see s 63 of the Trade
Union and Labour Relations (Consolidation) Act 1992. This provides a
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specific right for members to have access to the courts to pursue a
grievance against their union, notwithstanding any contrary rule in the rule
book.

Radford v NATSOPA (1972) HC

The plaintiff was charged under the rules with the offence of taking ‘wilful
action against the union’ for consulting a solicitor during a previous dis-
pute with the union. The union argued that the domestic disciplinary body
had sole jurisdiction to interpret the meaning of the offence and to take
appropriate action unfettered by judicial interference.

Held, by the High Court, that: (I) the courts are fully entitled to consider
the true construction of the rules and to examine the sufficiency of evidence
presented to the internal tribunal; (II) on the admitted facts, it could not be
reasonably construed that consulting a solicitor satisfied the test of ‘wilful
action against the union’.

Q If unions phrased their disciplinary rules in very subjective terms—
that is, by having rules that permit the domestic tribunal to assess
whether, in its ‘opinion’, the offence has been committed—would it
preserve the jurisdiction of the domestic tribunal and avoid judicial
intervention?

Esterman v NALGO (1974) HC

During a dispute between NALGO and certain local authorities (and after
a ballot which showed 49% of the membership in favour of industrial ac-
tion), the union, under the rules, instructed the membership not to co-op-
erate with the holding of local government elections. Esterman defied the
instruction and was invited to attend a disciplinary branch meeting, which
was to consider whether her conduct merited expulsion from the union.
The relevant rule stated that members could be expelled for actions ‘that
render him [sic] unfit for membership in the opinion of the executive com-
mittee’. She applied to the High Court for an injunction to restrain the
disciplinary action.

Held, by the High Court (per Templeman J), that the failure of the
NALGO executive to obtain a majority vote entitled the applicant to doubt
whether the union had the power under the rules to instruct members to
take action. The consequence of this misuse of union power to call industrial
action was that the applicant’s actions in defying the unlawful instructions
could not be interpreted as conduct that ‘renders him unfit for membership’
in the eyes of any reasonable tribunal acting in good faith. Thus, the
applicant was entitled to an interlocutory injunction to stop the disciplinary
proceedings.
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Note

This decision was somewhat controversial, as the injunction was granted
prior to the disciplinary hearing, therefore preventing the domestic tribu-
nal from hearing the substance of the charges, and so precluding the settle-
ment of the dispute internally. Although the approach of the court in
Esterman was followed in Porter v NUJ (1980) and in Partington v NALGO
(1981), in more recent cases (see Longley v NUJ (1987), below), the Court of
Appeal has attempted to limit the grant of injunctions prior to internal dis-
ciplinary hearings.

Longley v NUJ (1987) CA

A shop steward defied the national executive committee of the NU]J by
working at the Wapping headquarters of News International. He was ex-
pelled for ‘conduct detrimental to the interests of the union’, which was
defined in the rules as, inter alia, ‘failure, without reasonable cause, to com-
ply with an instruction of the NEC’. Longley applied for an interlocutory
injunction to stop the action, arguing he had reasonable cause to defy the
call for a strike, as it was unsupported by a ballot as required by law.

Held, by the Court of Appeal, that: (I) intervention in advance of the
hearing could be countenanced if it was clear that there were such exceptional
circumstances that no reasonable tribunal acting bona fide could possibly find
against the plaintiff; (II) ‘exceptional circumstances’ should be given a narrow
interpretation. What is required is clear evidence of bias or that the issues
would be prejudged or proper procedures ignored; (I1I) the failure to follow
ballot procedures was not on its own sufficient to pass this test.

Taylor v NUM (Derbyshire Area) (No 1) (1984) HC

During the 1984-85 strike, working miners were suspended by the
Derbyshire Area union for failing to abide by strike instructions issued by
the national and area union. The plaintiffs applied for a declaration that
the strike was called in breach of the rule book, as rule 43 required a na-
tional ballot before a strike, which had not been held.

Held, by the High Court, that the strike call was in contravention of the
rules, and so unlawful. As the action was “unofficial’, the plaintiffs were not
breaking union rules in refusing to go on strike and could lawfully disregard
union instructions. As the power to suspend only applied to a lawful strike,
an injunction was also granted to prohibit further disciplinary action.

Note

In Taylor v NUM (Derbyshire Area) (No 3) (1985), the union, applying the rule
in Foss v Harbottle (1843), contended that the failure to ballot was a mere
irregularity, which could be condoned by a subsequent decision of the
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majority of union members through a special delegate conference. Therefore,
all action taken under the rule book in support of the strike was not unlawful.
Vinelott ] rejected this argument; noting that the rule in Foss v Harbottle did
not apply where action taken was prima facie ultra vires the rules, or where
the personal rights of members were infringed.

Clarke v Chadburn (1984) HC

During a dispute between dissident members of the NUM, who refused to
go on strike, and NUM officials, an extraordinary delegate conference of
the NUM was called in July 1984 to add a new r 51, allowing for the dis-
qualification of members, branches and areas and the removal of officers
who had ignored strike instructions. The plaintiffs, who were members of
the NUM Nottinghamshire Area, applied to the court for a declaration that
the resolutions of the conference which altered the rules were void, and for
an injunction restraining the NUM President from enforcing the void rule
changes.

Held, by the High Court, that both applications would be granted, as
the way the changes had been conducted were in breach of the rules. There
had been no meeting of the Nottinghamshire Area and no consultation on
the rule changes as is necessary under the rules. Per Megarry VC:

...aslong as (the NUM) disregards its own rules and the democratic process
for which the rules provide, it must not be surprised if it finds any changes
of the rules made by these means are struck down with invalidity.

Note

Also on invalid rule changes, see Taylor and Foulstone v NUM (Yorkshire Area)
(1984) and Hopkins v NUS (1985).

10.2.3 The rule book and the rules of natural justice

White v Kuzych (1951) CA

The applicant was disciplined for his opposition to union policy on the
closed shop. He objected to one member of the disciplinary panel, who
was known to be particularly hostile to his point of view.

Held, by the Court of Appeal, that this hostility did not automatically
vitiate the decision of the disciplinary tribunal. Where questions of bias
were raised, what was required of the members of a tribunal was, per Viscount
Simon:

...a will to reach a honest conclusion...and a resolve not to make up their
minds beforehand on his personal guilt, however firmly held their
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convictions as to union policy and however strongly they had joined in
previous adverse criticism of the respondent’s conduct.

Q If the rule against bias was applied stringently, would trade unions ever
be able to discipline their members for actions contrary to union policy?

Taylor v National Union of Seamen (1967) CA

The union general secretary had dismissed an official for insubordination
and had presided over his appeal to the executive committee of the union.
During the deliberations of the committee, the general secretary made preju-
dicial comments and allegations irrelevant to the charge.

Held, by the Court of Appeal, that the executive committee was required
to consider in a judicial manner whether the decision to dismiss was well
founded. The presence and behaviour of the general secretary was clear
evidence of bias, which may well have had a material effect on these judicial
deliberations.

Roebuck v NUM (Yorkshire Area) (No 2) (1978) HC

Roebuck had been disciplined because of his support of a newspaper, the
Sheffield Star, which was being sued for libel by Arthur Scargill, the York-
shire President at the time. Scargill initiated the disciplinary action, alleging
that Roebuck’s actions had been ‘detrimental to the interests of the union” under
rule 42. He sat as chair of the area executive committee which charged the
plaintiff and as chair of the disciplinary committee which heard the charge.

Held, by the High Court, that the test of bias which should be applied
to determine whether a decision of a disciplinary tribunal should be
quashed, was not just whether the tribunal was actually biased against the
plaintiff, but whether, per Templeman J:

...there is a likelihood of bias in the eyes of the reasonable person who
knew nothing of the actual deliberations of the tribunal.

As Scargill acted as the prosecutor and as a judge in his own cause, the
‘appearance of bias was inevitable; the exercise of bias conscious or uncon-
scious was probable’.

Radford v NATSOPA (1972) HC

Radford’s branch committee had decided to take disciplinary action under
the rules against Radford, due to his refusal to follow a redundancy agree-
ment negotiated between the union and his employer. Before the hearing,
the disciplinary committee became aware that Radford had instructed so-
licitors to act on his behalf. When Radford refused to disclose the nature of
his discussions with his solicitor, the committee concluded, without hear-
ing from Radford, that he had ‘taken action...wilfully against the union’,
and expelled him forthwith.
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Held, by the High Court, quashing the decision of the domestic tribunal,
that, in order to comply with the basic rules of natural justice, a defendant
is entitled to notice of charges and to a hearing, so that he or she is given

the opportunity to be heard in their own defence.

Q

Is it co

biased

ntrary to natural justice for the rule book of a union to ban
legal representation before an internal tribunal? Can a fair and un-
appeal remedy bias or unfair procedure at the first instance

hearing?

10.3 Members’ rights and statutory control over
discipline

10.3.1 The right not to be ‘unjustifiably disciplined’

Section 64

224

(1) An individual who is or has been a member of a trade union has the
right not to be unjustifiably disciplined by the union.

(2) For this purpose, an individual is ‘disciplined” by a trade union if a
determination is made, or purportedly made, under the rules of the

union

or by an official of the union or a number of persons including

an official that:

(@)
(b)

(©
(d)

(e
()

(3)=(5) ...

he should be expelled from the union or a branch or section of
the union;

he should pay a sum to the union, to a branch or section of the
union or to any other persons;

he should be deprived to any extent of, or of access to, any ben-
efits, services or facilities which would otherwise be provided or
made available to him by virtue of his membership of the union,
or a branch or section of the union;

another trade union, or a branch or section of it, should be en-
couraged or advised not to accept him as a member; or

he should be subjected to some other detriment; and whether an
individual is “unjustifiably disciplined” shall be determined in
accordance with s 65.
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Section 65 Meaning of ‘unjustifiably disciplined’

(1) Anindividual is unjustifiably disciplined if the actual or supposed con-
duct which constitutes the reason, or one of the reasons, for disciplin-
ing him is:

(a)  conduct to which this section applies; or

(b)  something which is believed by the union to amount to such
conduct, but subject to sub-s (6) (cases of bad faith in relation to
assertion of wrongdoing).

(2) This section applies to conduct which consists in:

(a) failing to participate in or support a strike or other industrial
action or indicating opposition to or a lack of support for such
action;

(b)  failing to contravene, for a purpose connected with such a strike
or other industrial action, a requirement imposed on him by or
under a contract of employment;

(¢)  asserting (whether by bringing proceedings or otherwise) that
the union, any official or representative of it or a trustee of its
property has contravened, or is proposing to contravene, a re-
quirement which is, or is thought to be, imposed by or under the
rules of the union or any other agreement or by any other enact-
ment or any rule of law;

(d)

(e) ...

(f)  failing to agree, or withdrawing agreement, to the making from
his wages (in accordance with arrangements between his em-
ployer and the union) of deductions, representing payments to
the union in respect of his membership;

(g) resigning or proposing to resign from the union, or from an-
other union, becoming or proposing to become a member of an-
other union, refusing to become a member of another union, or
being a member of another union;

(h)  working with, or proposing to work with, individuals who are
not members of the union or who are or are not members of
another union;

(i) working for, or proposing to work for, an employer who em-
ploys or who has employed individuals who are not members of
the union or who are or are not members of another union;

M-

(3)-(7) ...
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TGWU v Webber (1990) EAT

Due to a dispute with the secretary of his branch, Webber had been sus-
pended by his branch, pending expulsion. The Regional Council then rec-
ommended his expulsion. Before he had been formally expelled, Webber
complained to the tribunal that he had been ‘unjustifiably disciplined’.

Held, by the EAT, that: (I) a ‘determination” to expel under s 64(2) meant
final disposal of the case; (II) as the proceedings here had not finished, this
was not a valid determination for the purposes of the section, and the action
brought by Webber was dismissed.

NALGO v Killorn (1990) EAT

During an industrial dispute, the applicants had refused to take strike ac-
tion and had crossed a picket line. The union responded by suspending
them from membership and by advertising their names in a union circular
sent to all branch members, causing the applicants acute embarrassment.

Held, by the EAT, that: (I) to deny even temporary access to the benefits,
services or facilities which derive from membership is a deprivation under
the Act; (II) advertising the applicants’ names, so that they are held up to
ridicule, is “‘some other detriment’, as it can be defined as ‘some
disadvantage of whatever nature’.

Medhurst v NALGO (1990) EAT

Medhurst had secretly tape recorded a branch executive meeting. He had
refused to deliver up the tape when discovered and was subsequently sus-
pended from membership.

Held, by the EAT, that he had not suffered “unjustifiable” disciplinary
action, as the reason for the suspension of membership did not come under
any of the heads listed in s 65.

Bradley v NALGO (1991) EAT

After a ballot on industrial action had been taken, which resulted in a ma-
jority in favour of action, NALGO called out members for one day strike
action. The applicants refused to take action and crossed picket lines to go
to work. All were expelled from the union, contrary to s 64.

Held, by the EAT, that, under the compensation provisions contained
in s 67, an award for loss of earnings could not be made. The applicants
had not been disadvantaged in the labour market, as union membership
was not a necessity to obtain employment. However, in principle,
compensation for distress or injury to feelings was permissible. The
appropriate award was the statutory minimum; at that time £2,520 (now
£5,000).
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Q If a member is disciplined for committing several offences for which
only one is “unjustifiable’, is the union entitled to proceed on the
other charges?

Q To what extent does this right weaken union collective responsibil-
ity and solidarity?

10.3.2 The right not to be excluded or expelled from a union

Section 174

(1) An individual shall not be excluded or expelled from a trade union,
unless the exclusion or expulsion is permitted by this section.

(2) The exclusion or expulsion of an individual from a trade union is per-
mitted by this section if (and only if):

(@)  he does not satisfy, or no longer satisfies, an enforceable mem-
bership requirement contained in the rules of the union;

(b)  he does not qualify, or no longer qualifies, for membership of
the union by reason of the union operating only in a particular
part or particular parts of Great Britain;

(c) .

(d) the exclusion or expulsion is entirely attributable to his conduct.

(3) A requirement in relation to membership of a union is enforceable for

the purposes of sub-s (2)(a), if it restricts membership solely by refer-
ence to one or more of the following criteria:

(a) employment in specified trade, industry or profession;

(b)  occupational description (including grade, level or category of
appointment);

(c)  possession of specified trade, industrial or professional qualifi-
cations or work experience.

(4) For the purposes of sub-s (2)(d), ‘conduct’, in relation to an individual,
does not include:

(a) his being or ceasing to be, or having been or ceased to be;

(i)  a member of another trade union;
(i) employed by a particular employer or at a particular place;
(iii) a member of a particular party; or

(b)  conduct to which s 65...applies...

(5) Anindividual who claims that he has been excluded or expelled from
a trade union in contravention of this section may present a complaint
to an industrial tribunal.
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NACODS v Gluchowski (1996) EAT

The plaintiff was disciplined for failing to support industrial action and
was suspended from the union. He claimed this was contrary to s 174.

Held, by the EAT, that “exclusion’, for the purposes of liability under s
174, must be construed strictly. A temporary suspension of membership
did not amount to exclusion from the union.

Q If an individual is expelled, there may well be a claim for unjustifi-
able discipline under s 64 and for improper expulsion under s 174. In
such a case, can the individual make dual applications and obtain
damages on both claims?
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11.1  Civil liability—the economic torts

The following may come under this heading of liability: inducing breach of
contract; interference with contract trade or business; intimidation; con-
spiracy; inducing breach of statutory duty; economic duress; and inducing
breach of an equitable obligation.

11.2 Inducing breach of contract

DC Thomson & Co Ltd v Deakin (1952) CA

The plaintiff was a printer and publisher of periodicals employing non-
union labour. The paper they used was supplied by Bowater Ltd. When
the plaintiff dismissed an employee who had joined the printers” union,
NATSOPA, officials of the union called on other unions to support action
against the plaintiff. Bowater lorry drivers, members of the TGWU, in-
formed their employer that they were now minded to refuse to deliver
paper to the plaintiff. Bowater Ltd, without requiring the drivers to per-
form their contractual obligations, informed the plaintiff that they would
not honour the contract for the supply of paper. The plaintiff thus alleged
that officials of NATSOPA had unlawfully induced a breach of the com-
mercial contract of supply between themselves and Bowater Ltd.

Held, by Jenkins L], in the Court of Appeal, that the tort of inducing
breach of contract was confined to cases where:

...first, that the person charged...knew of the existence of the contract and
intended to procure its breach; secondly, that the person so charged did
definitely and unequivocally persuade, induce or procure the employees
concerned to break their contracts of employment with the intent I have
mentioned; thirdly, that the employees so persuaded, induced or procured
did in fact break their contracts of employment; and, fourthly, that breach
of the (commercial) contract forming the alleged subject of interference
ensued as a necessary consequence...

On the facts submitted, Jenkins L] held that the tort of indirectly inducing breach
of contract was not made out. The evidence did not establish that a breach of
an employment contract by any of the Bowater employees had actually oc-
curred, as the advice by the trade union officials was not acted upon; Bowater
had decided independently to refuse to deliver paper to the plaintiff.
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11.2.1 Knowledge of the contract

Emerald Construction Co Ltd v Lowthian (1966) CA

The defendants were officers of the building workers union, who objected,
on health and safety grounds, to the subcontracting out of labour on large
building projects. Here, the main contractors, in defiance of union wishes,
subcontracted out work to the plaintiff. The defendants, having learnt of
this, advised union members at the site to take industrial action to force
the main contractor to desist from employing the subcontractors. The de-
fendants argued they were not liable for inducing breach of contract, as
they did not know that the main contractor could only terminate the con-
tract with the plaintiff by acting in breach.

Held, by Lord Denning in the Court of Appeal, that to satisfy this
element of the tort, it was not necessary for the union organisers to have
knowledge of the precise terms of the contract, so long as they had ‘the
means of knowledge—which they deliberately disregarded... Like the man
who turns a blind eye’. Liability could therefore be imposed here, as the
union officials sought to terminate the contract of which they had
knowledge, without caring whether this could be done lawfully or not.

Merkur Island Shipping Corp v Laughton (1983) HL

The International Transport Workers” Federation (ITWF) requested the
Transport and General Workers Union to boycott a ship in port in Liverpool
after complaints of low wages by its crew. Consequently, when the ship
was ready to sail, tugmen and lock keepers, acting on instructions from the
union, refused to assist her passage. This resulted in a breach of a complex
maritime ‘time charter’ contract. The owners had let the ship to a charterer,
who in turn, had subchartered the ship to another company.

Held, by the House of Lords, that, even though the ITWF official was
not privy to the complex terms of the contract (and so did not know for
certain who the other parties were or that the action would cause a breach
of the contract of hire), it could be assumed that such an official was well
informed about these types of contracts common in the shipping industry.
A form of constructive knowledge was thus imputed to the defendants.

11.2.2 Intention to break the contract

Emerald Construction v Lowthian (1966) CA

For the facts, see above.

Held, by the Court of Appeal, that intention is inexplicably linked to the
degree of knowledge the defendant possesses of the contract; a defendant
intends to cause a breach where he or she takes deliberate steps, knowing
that a breach will be a consequence of that action. However, as in this
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particular case, intention is also present in circumstances where the
defendant does not have knowledge of the actual terms of the contract, but
only has actual or constructive knowledge that the contract exists and is
then ‘recklessly indifferent’ to whether a breach occurs or not.

Q Will the defendant possess the necessary intent where there is an
honest, but false, belief that the deliberate action induced (such as a
withdrawal of ‘goodwill’) is not in breach of the contract of em-
ployment?

Falconer v ASLEF and NUR (1986)

The plaintiff was a commuter whose journey was interrupted by strike
action on the railways. He sued the rail unions for hotel and subsistence
expenses for inducing the breach of his contract of travel with British Rail.

Held, by the county court, that, although the industrial action was aimed
at British Rail, rather than the plaintiff, the breach of the plaintiff’s contract
was a foreseeable and unavoidable consequence of the action. Therefore,
in these circumstances, where the unions knew of the contract and risk of
breach, the defendants were ‘reckless to the consequences’ to the plaintiff,
and so possessed the necessary intention.

Note

The application of the recklessness test in this way has been heav