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PREFACE TO THE THIRD EDITION

Four years have elapsed since the publication of the last edition, and many things
have happened in that period, not to mention the numerous changes in land law.
What remains unchanged is the approach which I have adopted for the last two
editions of this book, namely to cover the fundamental principles of land law, with
a practical approach where appropriate, with selected extracts from a wide range
of sources, carefully knitted together to help students see the bigger picture.
Nevertheless, I have taken the opportunity to explain cases extracted in more detail
which hopefully aids the student’s understanding of these cases.

Needless to say,  have endeavoured to include in this edition all major statutory
changes, recent reported cases, and reform proposals. This book was originally
scheduled to be published a year ago. However, the grief I suffered from my father’s
untimely passing has prevented me from getting the work done. The publisher has
been most kind to allow me to delay the publication of this edition by one year, and
I am most grateful to them for their support, understanding and tolerance.

I'have prepared this edition based on materials available to me as at September
2001. Where appropriate, the Law Commission and HM Land Registry’s recent
final report on the land registration system has been incorporated.

SH Goo
Hong Kong
September 2001
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CHAPTER 1

TENURES AND ESTATES

1 DOCTRINE OF TENURE

Since William the Conqueror invaded England in 1066, all land has been held of
the Monarch. The theory was that all land in England ‘must be held of the King of
England, otherwise he would not be the King of all England’.! Soon after the
conquest, the King rewarded others who followed him with the use of land in
return for certain services such as the provision of knights to form the King’s army.
The ownership of land was never transferred. Those who held land direct of the
King were called the ‘tenants in chief’ They in turn could grant the land they held
to other inferior tenants, who themselves granted the land to tenants of their own.
This process was known as subinfeudation and it repeated itself down the scale
endlessly. The result of this process was a feudal pyramid of land holding with the
King at its apex. Under this feudal system, the King was the supreme feudal lord.
All occupiers of land were “tenants” and rendered services of some kind in return
for their grants, either to the King himself or their immediate overlord who in turn
rendered certain services to the King.

One of the problems of subinfeudation was the inevitably cumbersome nature
of a long feudal ladder. By the Statute Quia Emptores 1290, subinfeudation was
prohibited, and the process of alienating land by ‘substitution’, already common
then, was favoured. Every conveyance henceforth substituted the grantee into the
shoes of the grantor in his tenurial position. It is this which explains the conveyance
of land in fee simple today: the purchaser is simply put into the shoes of the vendor
of the fee simple. And today, in the absence of contrary evidence, all tenants in fee
simple are presumed to hold directly of the Crown as tenant in chief.?

There were many different types of land holding, known as tenures, each
indicating the type of feudal services required of the tenants. Thus, the doctrine of
tenures defined the terms upon which the land was held of a superior lord.

Types of tenure?

The various types of tenure that existed before 1925 are today of historical interest
only. Those tenures which formed part of the feudal ladder were called ‘free tenures’.

1 Pollock, Sir Frederick, and Maitland, FW, The History of English Law, 2nd edn, 1968, London:
Cambridge UP, Vol 2, p 3.

2 Williams, J, Principles of the Law of Real Property, 23rd edn (by Williams, TC), 1920, p 58; Challis,
HW, The Law of Real Property, 3rd edn (by Sweet, C), 1911, London: Butterworths, p 33; Re Lowe’s
WT [1973] 1 WLR 882.

3  See Megarry and Wade, pp 14-27. For homage ancestral and ancient demesne, see Megarry and
Wade, 5th edn, 1984, London: Stevens, pp 27-28.
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The holders of the tenures were deemed to have seisin* at common law. These were
people who provided knight’s service (the tenure of knight’s service), or carried
high office at the King’s court (the tenure of grant sergeanty) or sacred office (spiritual
tenures of divine service® and frankalmoign®), or rendered agricultural service to
their lord (the tenure of socage). The tenures of knight’s service and grand sergeanty
were also known as tenures in chivalry. These tenures also carried with them
privileges enjoyed by the lord (known as incidents).”

The villein tenants, who were common labourers, had no place in the feudal
pyramid. They occupied land only on behalf and at the will of their lord. Their lord
could at any time evict them.® Their tenures were known as villeinage and were of
an unfree nature. By the end of the 15th century the common law court came to
recognise the villein tenants’ rights in accordance with the custom of the manor.’
Thus, the tenants held at the will of the lord according to the custom of the manor
and any tenant ejected by his lord otherwise than in accordance with the custom
would have an action of ejectment.'’ Tenure in villeinage became known as copyhold
tenure.

In time, the feudal system of land holding in return for services fell into decay.
This brought about a major change under the Tenures Abolition Act 1660, which, in
effect, converted all free tenures into free and common socage. The unfree copyhold
tenure was, on the other hand, retained until the Law of Property Act 1922 which
converted copyhold automatically into free and common socage tenure or freehold
tenure. Therefore, today common socage is the only one surviving feudal tenure.
Although it is still theoretically true to say that no one owns land except the Crown,
the doctrine of tenure is practically obsolete.

Owners of leasehold estates, on the other hand, were never on the feudal ladder.
They did not enjoy the same protection given to the freehold owners until as late as
1499, when leasehold was recognised as a legal estate.” Thus, while freehold estates
are real property or realty,” leasehold estates have traditionally been treated as
personal property, or personalty,”® to be passed on intestacy with chattels.’ When

4  Possession of land of freehold tenure by a person who has a freehold estate in the land. Seisin was
important because (i) it was the person seised of the land who had to offer feudal services (ii) an
action for the specific recovery of land could only be brought against the person seised and (iii)
only the person seised could convey the freehold land by delivering the seisin in a solemn ceremony
to the grantee who entered the land. Someone must always be seised or otherwise the feudal
system could not work. Seisin was, however, a fact, not a right. A person seised of the land may
lose his seisin by being disseised by another person. The person having disseised the other and
being in actual possession of the land now had seisin until the land was recovered from him.

5  Tenant’s obligations were definite spiritual services, such as singing mass every Friday or giving a
certain sum of money to the poor. See Megarry and Wade, p 22.

6  Tenant’s sole obligation was to pray for the repose of the grantor’s soul. See Megarry and Wade, p
21.

7 The number of incidents of various tenures was reduced over the years. The only incidents that
exist today relate to common socage: see Riddall, Introduction to Land Law, 5th edn, 1993,
Butterworths, pp 1219; Megarry and Wade, pp 32-35.

8  Pollock and Maitland, History of English Law before the time of Edward I, 2nd edn, 1968, London:
Cambridge UP, Vol 2, p 3.

9  See Megarry and Wade, p 25.

10 Brown’s case (1581) 4 Co Rep 21a. For action of ejectment see Megarry and Wade, p 1442.

11  HEL, Voliii, p 216; Megarry and Wade, p 1442.

12 ‘Real property’ is property right which can be enforced by an order of specific recovery to restore
the property itself to the dispossessed owner, eg land and any interest in land.
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leasehold estate became a new type of estate, it also became a new type of tenure
because every tenant had to hold by tenure of some sort if he was to hold an estate
at all. This is still the case today, and the tenure is between the landlord and tenant.
As it grew outside the feudal ladder, this non-feudal tenure is not touched by the
Statute Quia Emptores 1290 and therefore the grant of sub-lease is possible. Leasehold
tenure is today the only tenure which has some practical importance. A rent is
almost always payable, and the landlord enjoys his tenurial remedy of distress and
power to determine the lease for the tenant’s breach of obligations.

The Law Commission has made proposals for the introduction of a new form of
tenure known as commonhold. This will be discussed in Chapter 2.

2 DOCTRINE OF ESTATES

As the King owned the land, what the tenants owned were estates, ie specific rights
and powers to use the land granted for a duration.

The Land itself is one thing, and the estate in the land is another thing, for an
estate in the land is a time in the land, or land for a time, and there are diversities
of estates, which are no more then diversities of times.!®

Aswill be seen, an estate could be granted in fee simple, in tail, for life, or for a term
of years. Each estate varied in temporal extent. The largest estate that a tenant could
own was an estate in fee simple. As an estate denoted the duration of a grant, no
one could grant another an estate greater than that he had himself. Since what a
tenant owned was only the rights and powers to use the land for the duration of his
term, it was possible for different estates in land to be granted to different tenants,
for example, to A for life with remainder to B in tail with remainder to C in fee
simple. A, B and C each had specific rights and powers to use the land for a different
duration, each of the set of rights and powers having a present existence, despite
the fact that B and C would not be entitled to take possession of the land until some
future date. As a result of the doctrine of estates, it is possible to create successive
estates in land.

There are two types of estates, the freehold estate and the leasehold estate (or the
term of years). The freehold estate is an estate held by freehold tenure. As mentioned
above, they are freehold because they were recognised by the feudal order and the
King’s Court would give the owner of such an estate certain remedies including
specific recovery. The fee simple, fee tail and life estate are all freehold estates.
Leaseholds were initially treated as mere contractual rights to occupy land, but by
the end of the 15th century they were recognised as legal estates.

13 ‘Personal property’ isproperty right which may be enforced by an order for compensation for the
loss in a personal action. The property itself may not be specifically recoverable, eg chattels, shares,
etc.

14  Before 1926, where a person died intestate (without a will), all his realty passed to his heir and his
personalty to his next-of-kin. After 1925, all his realty and personalty pass on intestacy to persons
ascertained according to the Administration of Estates Act 1925 (as amended). Leaseholds, however,
remain personalty in law.

15  Walsingham’s case (1573) 75 ER 805 at 816f.
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Fee simple estate

‘Fee’ indicates an inheritable estate, and ‘simple” indicates that the fee is an ordinary
fee as opposed to fee tail. A fee simple estate was an estate which could last for as
long as the original grantee or his heirs survived. It was therefore capable of being
succeeded by the grantee’s heirs. By the 13th century it became settled that while
the original grantee was still alive, the heirs only had a spes successions, a mere
chance of succeeding to the fee. The words ‘and his heirs’ in a conveyance became
words of limitation rather than words of purchase. Thus, the original grantee could
alienate the estate inter vivos so as to defeat the heirs’ claims. By about the beginning
of the 14th century, the courts held that the estate could last for as long as there was
an heir of the owner for the time being and did not depend on the existence of the
heirs of the original grantee.'® A fee simple now became potentially eternal.

Any land not disposed of inter vivos, however, must descend to the heir and so it
could not be disposed of by will. By the 14th century it became possible to devise!
land by use (later known as trust).”® The Statute of Uses 1535 executed uses" and
this brought about a public outcry since people thought that they could no longer
devise land. The Statute of Wills 1540 was enacted to make it possible for up to
two-thirds of land held by tenure of knight service and all socage tenure in fee
simple to be devised. With the conversion of all land held by knight service into
socage tenure, under the Tenures Abolition Act 1660, it was possible for all land in
fee simple to be disposed of by will.

If the estate was not disposed of inter vivos or by will, when the original grantee
died, his heir would inherit it. Prior to 1926, there were detailed rules for ascertaining
the heir? These rules still apply to property limited after 1925, whether inter vivos
or by will, to the heir of a deceased person, for example ‘to A’s heirs in fee simple’
and A being dead at the time of the conveyancing.” After 1925, under the
Administration of Estates Act 1925, if the present tenant dies intestate, his estate
will not pass to his heir but to persons determined under the Act, for example, to
the deceased’s surviving spouse who could never be heir under the old rules.?

Therefore, today, a fee simple is the largest possible estate anyone can have under
the feudal system which still survives in theory. Thus, although the owner of a fee
simple estate is a tenant in chief of the Crown, because the land is granted in
perpetuity, in that it is inheritable and is capable of being transferred inter vivos or
by will, the estate is tantamount to absolute ownership.

16  YB 3335 Edw 1 (RS) 362 (1306); HEL, Vol iii, 10607; Megarry and Wade, 6th edn, p 56.

17  That is to dispose of real property by will.

18 Common law only recognised legal rights. The right of a beneficiary (B) for whose benefit the land
was conveyed to the legal owner (A) was not recognised at law. B’s beneficial right was, however,
recognised by equity and this right was known as use. Thus, where property was conveyed to A to
the use of B, A was the legal owner and B was the beneficiary. See Chapter 4, pp 125-27.

19 Ie, converted the rights of a beneficiary to legal rights.

20 See Megarry and Wade, 5th edn, 1984, pp 540-42.

21  Section 132 of the LPA 1925; s 51(1) of the AEA 1925.

22 Sections 45 and 46 of the AEA 1925.
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Fee tail estate

A fee tail estate (or entailed interest) is an estate which lasts for as long as the original
grantee or his lineal descendants survive. It could be limited to male or female
lineal descendants. It was designed to keep the land within the family. It was created
by the Statute De Donis Conditionalibus 1285, which provided that where the grant
was made to the grantee and ‘the heirs of his body’, the will of the grantor, according
to the form in the deed of gift manifestly expressed, should be observed and that
notwithstanding any alienation by the grantee, the land should descend to his issue
on his death. The Act further provided that if the grantee died without issue, the
land would revert to the grantor or, if by then the grantor was dead, his heir. The
effect of the Act was that although it was possible for the grantee to alienate the
land outside the family, the estate he created could be defeated when he died; the
alienation could only create a life interest. When the grantee died, the estate
descended to his issues and when all his issues died, it reverted to the grantor.
Thus, an entailed interest was for a duration shorter than a fee simple. As the grantor
did not exhaust his interest, an entailed interest was always followed either by a
‘reversion’ (eg ‘to Ain tail’) or a ‘remainder’ (eg ‘to A in tail with remainder to B in
fee simple’).

The Statute De Donis Conditionalibus thus made it possible for the nobility to tie
the property within the family. As the tenant in tail could not in effect grant more
than a life estate which was not very valuable, he lacked the resources, incentive
and real powers of management to maintain the property. By the 15th century the
courts began to recognise devices by which the Statute could be circumvented.
This process was known as barring the entail and involved the abuse of an action at
law and taking advantage of the binding effect of a judgment of the court.

Prior to the Fines and Recoveries Act 1833, in a grant ‘to A for life, to B in tail, to
C in fee simple’, there were two ways in which the intention of the grantor of an
entailed interest could be defeated by B. An example of an unbarrable entail was
the Blenheim Estate granted in 1705 to the first Duke of Marlborough by Queen
Anne in fee simple which was subsequently settled in 1706 by an Act of Parliament
(5 Anne, c. 3) upon the successive Dukes for an estate in tail which under s 5 of the
Act could not be barred. Other examples were the Willoughby de Broke estate
(settled by the private Act of 27 Hen 8, c. xvi), the Abergavenny estate (2 and 3 Ph
& M, c. xxiii), the Shrewsburry estate (6 Geo 1, c. xxix). Such settlements were exempt
from the Fines and Recoveries Act 1833 (s 18). However, s 58 of the Settled Land
Act 1882 (now s 20 of the SLA 1925) has given the tenant for life of an entailed
estate the powers of sale and management. In exercising his powers, he may effect
any transaction including resettling the estate for future generations with the
approval of the court (see, for example, Hambro v The Duke of Marlborough [1994] 3
WLR 341. The first was the common recovery, which was recognised in 1472 in
Taltarum’s case.” In a collusive arrangement, the tenant in tail (B) offered no defence
and admitted readily in an action brought by a stranger (X) for bad title. Because
actions for land had to be brought against the person seised, the disentailing tenant
(B) must be in possession. If he was not in possession, the person seised (A) must

23 YB 12 Edw 4, Mich, fo 14b, pl1 16, fo 19a, pl 25; 13 Edw 4, Mich, fo 1a, pl 1. See also Kiralfy, AKR, A
Source Book of English Law, 1957, London: Sweet & Maxwell, pp 86-99.
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consent to the collusive action. The judgment for bad title, however, only bound
the tenant in tail (and his issue) and the stranger. Thus, it was only effective to bar
the entail interest (ie the tenant in tail’s issue), but not any remaindermen or
reversioners (C). Another artificial device was needed. The tenant in tail (B) then
asked a collaborator (Y) (normally the common crier of the court for a small fee) to
admit, falsely, that the collaborator had granted him with warranty of good title,
and so judgment for the collaborator to recompensate him land with good title (ie
fee simple) was entered. The fictitious element was that the court allowed the
judgment on warranty to be entered without further investigation. By the process
of common recovery, the stranger (X) now became owner in fee simple and all that
remained to be done was for the stranger to reconvey the land in fee simple to the
tenant in tail (or to pay the purchase money if the stranger was himself to buy it).

The second way of barring the fee tail was by levying a fine. This was made
possible by the Statutes of Fines 1489 and 1540. The tenant in tail or his issue could
levy a fine in favour of a third party. A fine was a final compromise whereby an
agreement to convey the land was entered in the court records. No consent of the
person seised was needed. A fine only created a base fee which continued so long
as the disentailing tenant and his issue lived. It was not capable of barring the
remaindermen or reversioners.

In the course of time, the old methods of recoveries and fines became complicated
and expensive. The Fines and Recoveries Act 1833 was designed to achieve exactly
the same result using simpler methods. Under the Act, which is still in force, the
disentailing tenant may bar the entail by giving a disentailing assurance (ie any
conveyance or transfer) by which a fee simple could be disposed of. A mere
declaration that the entailed was barred is not enough. The disentailing assurance
must be made or evidenced by a deed. If the disentailing tenant wants to retain the
land himself, he conveys it to some trustee for him. If he wants to dispose of it to X,
he makes the disentailing assurance in favour of X. The disentailing assurance must
be enrolled within six months of execution in the Central Office of the Supreme
Court. A disentailing assurance can only transfer a fee simple absolute if it was
executed by a tenant in tail in possession, or by a tenant in tail in remainder with
the consent of the ‘protector of the settlement’. If a special protector is not appointed,
the tenant for life in possession is usually the protector. A disentailing assurance
executed without the consent of the protector only creates a base fee. Thus, by a
disentailing assurance properly executed and enrolled, the estate barred is enlarged
into a fee simple. However, the disentailment cannot expand the property in which
the entail existed. Thus, the disentailment of an estate originally ‘to A for life, to B
in tail” is limited to a base fee. But an estate originally ‘to A in tail with remainder to
B in fee simple” can be barred by A to create a fee simple. Before 1926, it was
impossible to bar the entail by will. Under s 176 of the Law of Property Act 1925, a
tenant in tail of full age can bar his entail by will provided he is in possession. A
tenant in tail in remainder cannot bar an entail by will even if the protector consents.
As from 1 January 1996, no new entail can be created.*

24 Sees2,Sched 1, para 5 of the TLATA 1996.
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Life estate

A life estate was an estate that lasted for as long as the original grantee was alive.
The estate came to an end on the death of the grantee. His estate was not inheritable.
If the grantee alienated the land inter vivos, the alienee could not get more than the
alienor himself had. The alienee’s estate would come to an end when the alienor
died. The alienee had a life estate, but the life was that of the alienor. This type of
estate was known as a life estate pur autre vie (for the life of another).

Leasehold estate

A leasehold estate was an estate for a fixed term of years. This represents a very
important form of estate today and is dealt with in more detail in Chapters 9 and 10
below.

3 WORDS OF LIMITATION

It was always necessary to use appropriate words to create or limit the estate to be
granted. These are called ‘words of limitation’. At common law, it was always
necessary to use the word ‘heirs’ to create a fee inter vivos. No other words possessed
the magic which ‘heirs’ had. Thus, ‘issue’, ‘relatives’, ‘for ever’, ‘in fee simple’, ‘in
tail’ etc would only create a life estate. On the other hand, where the grant was
made in a will, no words of limitation were required and only words of intention
were needed. This was because the Court of Chancery looked to intent rather than
form and would interpret wills liberally. As wills were mostly home made and
would not operate until the testator was dead it was impossible to put right any
mistakes.

Words of limitation for a fee simple
(a) Inter vivos

To create a fee simple inter vivos in favour of a natural person it was necessary to
use the words ‘and his heirs’ following the grantee’s name, eg ‘to A and his heirs’.
Any other expressions would not be sufficient. Thus, the words ‘and his heirs’ were
words of limitation. They gave no estate in the land to the heirs. They were not
words of purchase. The words of purchase in the example above are ‘to A” which
gave A the estate and ‘and his heirs’ limited that estate to a fee simple estate. If A
had a son at the time of the grant, the son would not acquire any estate in the land
but would only have a chance of succeeding to the fee simple granted to A if A did
not dispose of it before his death.” This was because of the legal maxim nemo est
heres viventis: a living person has no heir. A living person might have an heir apparent
or an heir presumptive but until he was dead, his heir could not be ascertained.*
On the other hand, in a grant ‘to A’s heir and his heirs’, ‘heir’ is a word of purchase

25  Re Parsons (1890) 45 Ch D 51 at 55.
26 Re Parsons, supra, p 63.
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and ‘heirs’ is a word of limitation. Thus, if such a grant was made after A’s death,
A’s heir at the time of the grant would be entitled to a fee simple. However, if the
grant was made before A’s death, the whole grant would fail because A’s heir was
still not ascertainable at the time of the grant. Under the rule in Shelley’s case (1581)
1 Co Rep 886, a grant ‘to A for life with remainder to his heirs” would give A a fee
simple and his heirs nothing. This rule was abolished in 1925.

Section 51 of the Conveyancing Act 1881 provided additional words of limitation
for a fee simple. It provided that the words ‘in fee simple’ in a deed executed after
1881 would be sufficient to create a fee simple without the words “and his heirs’.
However, the expression ‘and his heirs” was still effective to create a fee simple.

Section 60(1) of the Law of Property Act 1925 abolished the need for words of
limitation to be used to create a fee simple in a deed executed after 1925. The grantee
takes the fee simple if the grantor has a fee simple, unless a contrary intention
appears in the conveyance.

Law of Property Act 1925
60. Abolition of technicalities in regard to conveyances and deeds

(1) A conveyance of freehold land to any person without words of limitation,
or any equivalent expression, shall pass to the grantee the fee simple or
other the whole interest which the grantor had power to convey in such
land, unless a contrary intention appears in the conveyance.

Quite different rules applied to corporations. There are two types of corporation: a
corporation aggregate and a corporation sole. A corporation aggregate is a
corporation which is made up of two or more persons acting under a corporate
name. No special words of limitation are required to convey a fee simple to it by its
corporate name.” A corporation sole, on the other hand, is an individual holding
an office which has a perpetual succession. The only few corporations sole known
to the law are the Crown, a bishop, a parson, the Treasury Solicitor, Public Trustee
and the Secretaries of State. To create a fee simple in favour of a corporation sole
which could pass with the office, the words ‘and his successors” were required,
otherwise only a life estate to the incumbent was created.?” But the words ‘to the
Bishop of Barchester and his heirs’ would give the Bishop a fee simple in his private
capacity, because while proper words of limitation for a fee simple to a corporation
sole were not used, words of limitation for a fee simple in favour of a person were
used and the person of the grantee was described.®

The 1881 Act did not extend to corporations sole. Thus, it was still necessary to
use the words “and his successors’ after 1881 to grant a corporation sole a fee simple.
However, as the words ‘in fee simple” were intended as an alternative to the words
‘and his heirs” for a grant of a fee simple to a natural person as opposed to a
corporation sole, a grant after 1881 ‘to the Bishop of Barchester in fee simple’ would
presumably give the Bishop a fee simple in his personal capacity.*

27  Section 131 of the LPA 1925. For a detailed account of the rule in Shelley’s case, see Megarry and
Wade, 5th edn, 1984, pp 1161-63.

28  Re Woking UDC (Basingstoke Canal) Act 1911; [1914] 1 Ch 300 at 312.

29  Ex p Vicar of Castle Bytham [1895] 1 Ch 348 at 354.

30 Megarry and Wade, 5th edn, 1984, p 52.

31  Megarry and Wade, 5th edn, 1984, p 53.
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After 1925 (under s 60(2)), no words of limitation are required to create a fee
simple to a corporation sole.

Law of Property Act 1925
60. Abolition of technicalities in regard to conveyances and deeds

(2) A conveyance of freehold land to a corporation sole by his corporate
designation without the word “successors” shall pass to the corporation
the fee simple or other the whole interest which the grantor had power to
convey in such land, unless a contrary intention appears in the conveyance.

Even though it is no longer necessary to use words of limitation to create a fee
simple in the case of either natural persons or corporations sole, in practice the
words ‘in fee simple” are often used to rule out any contrary intention.

(b) By will

Before 1838, no words of limitation were needed. Only words of intention were
required. Thus, ‘to A for ever’ or ‘to A and his heirs” were sufficient to pass a fee
simple, but not ‘to A’, which would only pass a life estate.

By ss 28 and 34 of the Wills Act 1837, no words of limitation or intention are
needed today. Thus, a devise by a fee simple owner ‘to A’ passes the fee simple
unless a contrary intention is shown.

Wills Act 1837

28. A devise of real estate without any words of limitation shall pass the fee,
etc

...where any real estate shall be devised to any person without any words of
limitation, such devise shall be construed to pass the fee simple, or other the
whole estate or interest which the testator had power to dispose of by will in
such real estate, unless a contrary intention shall appear by the will.

34. Act not to extend to wills made before 1838, or to estates pur autre vie of
persons who die before 1838

...this Act shall not extend to any will made before the first day of January one
thousand eight hundred and thirty-eight; and every will re-executed or
republished, or revived by any codicil, shall for the purposes of this Act be
deemed to have been made at the time at which the same shall be so re-executed,
republished or revived; and this Act shall not extend to any estate pur autre vie
of any person who shall die before the first day of January one thousand eight
hundred and thirty-eight.

Words of limitation for a fee tail

(a) Inter vivos

Rules similar to those applied in the case of a fee simple applied to the creation of a
fee tail. The word ‘heirs” was needed but it must be qualified by some words of
procreation which confined ‘heirs’ to lineal descendants of the grantee. Thus, words
such as ‘to A and the heirs of his body’, ‘to A and the heirs of his flesh’ were required.
An entail could further be limited by appropriate words to a particular class of

9
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descendants. Thus, ‘to A and the heirs male of his body” or ‘to A and the heirs
female of his body” would pass the entail only to A’s male or female descendants. A
grant ‘to A and the heirs of his body begotten upon Mary” would pass an entail to
the lineal descendant of A and Mary.

As with a fee simple, the words following A’s name were words of limitation
and not words of purchase. They gave A’s heir apparent or heir presumptive no
estate. On the other hand, a grant ‘to the heirs of the body of A” made at the time
when A was dead would give A’s heir a fee tail. Similarly, under the rule in Shelley’s
case [1851] 1 Co Rep 886, a grant ‘to A for life with remainder to the heirs of his
body’ gave A a fee tail but nothing to his heirs.

After 1881, additional words of limitation were introduced by s 51 of the
Conveyancing Act 1881. The words “to A in tail’, ‘to A in tail male” were sufficient.
These rules were preserved by s 60(4) of the Law of Property Act 1925 until they
were abolished by the Trusts of Land and Appointment of Trustees Act 1996 as new
entails are now prohibited.*

(b) By will

Before 1926, no words of limitation were needed as long as there were words
showing an intention to create an entail. Thus ‘to A and his seed,” ‘to A and his heirs
male’, ‘to A and his descendants’, ‘to A and his issue’, were all sufficient. After
1925, the rules which apply to the creation of an entail in a deed before 1926 are
extended to the creation of an entail by will. Thus, in both deeds and wills, either
the word "heirs’ followed by words of procreation discussed above or the word ‘in
tail’ must be used.® Entails by will are now prohibited under the Trusts of Land
and Appointment of Trustees Act 1996.3

Words of limitation for a life estate

(a) Inter vivos

At common law, any expression which showed an intention to create a life estate or
which was insufficient to create a fee simple or fee tail were enough, for example
“to A for life’, ‘to A’, or “to A for ever’. After 1925, as a fee simple or the whole of the
interest which the grantor owns passes unless a contrary intention is shown, in
order to create a life interest, words used before 1925, eg ‘to A for life’, showing
such an intention, must be used.

(b) By will

Before the Wills Act 1837, no particular words were needed to create a life estate.
Any expressions insufficient to create a fee simple or a fee tail were sufficient. Today,
under s 28 of the 1837 Act, it is necessary to use the words “to A for life’.

32 Section 25(2), Sched 4; Sched 1, para 5 of the TLATA 1996.
33  Section 130(1) of the LPA 1925 (now repealed by s 25(2), Sched 4 of the TLATA 1996).
34 Section 2, Sched 1, para 5 of the TLATA 1996.
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4 ESTATES AND INTERESTS BEFORE 1926

The English law of real property is based on a fundamental distinction between
‘legal’ and ‘equitable’ rights. The reason for this is historical. Before the Judicature
Acts 1873 and 1875, there were two separate systems of the administration of justice:
the common law court and the Court of Chancery. The judges in the common law
courts were concerned only with rights which could be enforced by using the
appropriate writs. Although new writs were frequently invented, many cases were
left without remedy because there were no existing writs suitable to cover the case.
Those rights recognised and enforced at common law were therefore termed as
legal. Those who were denied legal remedy then petitioned to the King who heard
the petitions with his Council, of which the Chancellor in the Court of Chancery
was an important member. Later, petitions were addressed to the Chancellor who
acted independently of the King’s Council to make decrees and administer a system
of justice called equity. The Court of Chancery would give the claimant the
appropriate remedy and deny the other his strict legal rights if he was guilty of
unconscionable conduct. The rights recognised by the Court of Chancery were
therefore termed equitable rights. The Court of Chancery became a court of equity
or conscience.

The decrees of the Chancellor frequently conflicted with those of the common
law judges. After the Earl of Oxford’s case® it became settled that where there was a
conflict between the rules of law and those of equity the rules of equity should
prevail. This was preserved by s 25(1) of the Judicature Act 1873 and now s 49(1) of
the Supreme Court Act 1981.

Insofar as the law of real property was concerned, before 1926, fee simple, fee
tail, and life estate were all legal estates recognised by the King’s Court at common
law, whether they were granted ‘in possession’, ‘in remainder” or “in reversion’. So
was the leasehold estate. Other important interests in or over another’s land
recognised at common law included easements, mortgages, rentcharges and rights
of re-entry.

Trusts were, however, not recognised by common law. Thus, if land was conveyed
to A in fee simple on trust for B in fee simple, A would be regarded by the common
law courts as the absolute owner and B would not be regarded as having any right
in the land. But the Chancellor would enforce trusts, as he regarded it as against A’s
conscience for him to deny B’s true ownership. Thus A is the legal owner while B is
the equitable owner. A is required to hold the legal estate on trust for B, who enjoys
the beneficial interest in the land. It was therefore possible also, before 1926, to
leave fee simple, fee tail, life estate, or term of years, or any of the interests recognised
atlaw on trust for certain beneficiaries. These interests which existed behind a trust
were therefore equitable. Thus, a grant ‘to A on trust for B for life with remainder to
C in fee simple” would make A the trustee who owned the legal estate, but would
give B an equitable life estate in possession and C an equitable fee simple in
remainder.

There were also three new interests created in equity which had no common law
equivalents: estate contracts,® restrictive covenants®” and the mortgagor’s equity

35 (1615)1ChRep 1.
36 See Chapter 7, p 263 below.
37  See Chapter 15 below.
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of redemption.® These were treated as proprietary rights* by equity. Other equitable
interests are equitable charge, equitable lien and licence by estoppel. It should be
noted that equity also enforced certain rights which fell short of an equitable
proprietary interest in land. These are sometimes termed as ‘mere equities’. Examples
of mere equities are the right of a party to a deed to have the deed set aside on
grounds of fraud,”’ misrepresentation,* or undue influence* and the right to have
a document rectified for mutual mistake.*

Thus, legal and equitable rights were basically rights enforced by separate courts.
To put an end to multiplicity of proceedings, particularly where both legal and
equitable rights arose in the same case, the courts of law and equity were fused into
one Supreme Court, divided into a High Court and Court of Appeal, under the
Judicature Act 1873. All parts of the Supreme Court were given full power to
administer both common law and equitable rights and remedies. However, rules
of law and equity remain distinct and the distinction between them remains
significant.

S ESTATES AND INTERESTS AFTER 1925

After 1925, in an attempt to simplify the conveyancing process, the number of estates
capable of being legal are reduced to two under s 1(1) of the Law of Property Act
1925: the fee simple absolute in possession and the term of years absolute. Interests
that are capable of being legal are also limited to the five categories listed in s 1(2).
All other estates, interests or charges in or over land become equitable under s 1(3).
It should be noted here that estates, interests or charges corresponding to those
listed in s 1(1) and (2) are only potentially legal (are capable of being legal). Whether
they are actually legal when created must also depend on whether the proper
formalities have been followed. In the vast majority of cases, to convey a legal estate,
interest or charge, the conveyance must be by deed.*

Law of Property Act 1925

1. Legal estates and equitable interests

(1) The only estates in land which are capable of subsisting or of being conveyed
or created at law are:

(a) An estate in fee simple absolute in possession;
(b) A term of years absolute.

(2) The only interests or charges in or over land which are capable of subsisting
or of being conveyed or created at law are:

38 See Chapter 17, pp 814-15.

39 Rights that endure against the successors of the obligee.

40 Bowen v Evans (1844) 1 Jo and Lat 178 at 263, 264.

41  Barclays Bank plc v O’Brien [1993] 4 Al ER 417.

42 Bainbrigge v Browne (1881) 18 Ch D 188.

43 Garrard v Frankel (1862) 30 Beav 445.

44 Section 52(1) of the LPA 1925. The exceptions are listed in ss 52(2) and 54(2).
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(a) Aneasement, right, or privilege in or over land for an interest equivalent
to an estate in fee simple absolute in possession or a term of years
absolute;

(b) Arentcharge in possession issuing out of or charged on land being either
perpetual or for a term of years absolute;

(c) A charge by way of legal mortgage;

(d) ...and any other similar charge on land which is not created by an
instrument;

(e) Rights of entry exercisable over or in respect of a legal term of years
absolute, or annexed, for any purpose, to a legal rentcharge.

(3) Allother estates, interests, and charges in or over land take effect as equitable
interests.

Legal estates
(a) Fee simple absolute in possession

Itis clear from s 1(1) of the Law of Property Act 1925 that to be a legal estate, the fee
simple must be absolute and in possession. Prior to 1926, a fee simple in remainder
or in reversion or a modified fee could be a legal estate. This is no longer the case.

(i) Absolute

A fee simple may be absolute or modified. An absolute fee is an estate which is
perpetual and not determinable or capable of being cut short by the occurrence of
a certain specified event. As will be seen, this does not mean that any fee simple
subject to a condition can never be regarded as absolute; a conditional fee with a
right of re-entry is ‘absolute’ if granted in possession. A modified fee on the other
hand is an estate which is less than an absolute fee. It is either a determinable or a
conditional fee simple.

A determinable fee is a fee simple which will automatically come to an end on
the occurrence of some event, specified in the grant, which may never occur. The
determining event sets the limit of the estate first granted. If the event specified is
bound to happen at some point, it cannot be a fee because an essential characteristic
of every fee is that it may last for ever. But if the occurrence of the specified event
has become impossible, the fee becomes absolute.

A conditional fee is a grant of a fee simple at the outset but the grant may be cut
short by the occurrence of the condition subsequent specified in the grant. The
condition subsequent is an independent clause which operates to defeat the fee
simple absolute.

Whether or not a grant is a determinable fee or a conditional fee is a matter of
construction, and is thus reduced to a matter of words.*® Words such as ‘while’,
‘during’, ‘until’, ‘as long as” and so on have been regarded as capable of creating a
determinable fee whereas words such as ‘provided that’, ‘on condition that’, ‘but if,
‘if it happens that” will create a conditional fee.* Thus, a grant ‘to A in fee simple
until he qualifies as a solicitor” will confer on A a determinable fee. A grant ‘to A on
the condition that he does not qualify as a solicitor’ will create a conditional fee.
Descriptive words in a grant ‘to A and his heirs tenants of the manor of Dale” would

45 Maudsley and Burn, p 25.
46  Mary Portington’s case (1613) 10 Co Rep 35b at 41b, 42a.
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also create a determinable fee for as long as A and his heirs remain tenants of the
manor of Dale. ‘The question is whether the words limit the utmost time of
continuance of the estate, or whether they mark an event which, if it takes place in
the course of that time, will defeat an estate already granted; in the first case the
words take effect as a limitation, in the second as a condition. A limitation marks
the bounds or compass of the estate, a condition defeats the estate before it attains
its boundary.””” The distinction has been described as ‘little short of disgrace of the
English jurisprudence’.*® They are similar, but yet different, and the line between
the two must be drawn somewhere as there are important consequences in the
distinction.

First, a determinable fee comes to an end and the land reverts back to the grantor
(if he is dead, to the person entitled under his will or intestacy) automatically on
the occurrence of the event specified, whereas a conditional fee continues even
after the occurrence of the condition subsequent until the grantor exercises the right
of re-entry.*

Second, where an event in a determinable fee is held void for uncertainty or
against public policy, the determinable fee will also be destroyed. This is because
the event forms an integral part of the duration of the estate granted. An offending
condition in a conditional fee, on the other hand, does not render the whole grant
void; the condition will be struck out and the fee becomes an absolute one. This is
because the condition is an independent clause added to cut down the otherwise
absolute estate granted.™

Third, because an event when held void would destroy a determinable fee but a
void condition would make a conditional fee absolute, the court is reluctant to hold
an event void for uncertainty or in restraint of marriage or alienation in a
determinable fee, but is more willing to do so in a conditional fee. Thus, the
conditions requiring a donee to ‘continue to reside in Canada’,” or not to marry a
person ‘not of Jewish parentage and of the Jewish faith’,”> have been held not
sufficiently certain, whereas a determining event that the donee should ‘be or become
a Roman Catholic” has been upheld as sufficiently certain.” Similarly, a condition
which totally restrains marriage, such as ‘to E in fee simple on condition that he
never marries’, is void unless the intention is not to restrain marriage, but simply to
make provision for the donee until marriage.® Partial restraints are, on the other
hand, acceptable. Thus, conditions restraining marriage with a particular person,”
or a Scotsman,’ or a Roman Catholic,”” or a domestic servant® were all valid. In the
case of a determinable fee, the court is more tolerant to restraint of marriage whether

47  Megarry and Wade, 5th edn, 1984, p 70.

48 Re King’s Trusts (1892) 29 LR Ir 401, at 410, per Porter MR.
49  Matthew Manning’s case (1609) 8 Co Rep 94b at 95b.

50 Morley v Rennoldson (1843) 2 Hare 570 at 579 f.

51 Clavering v Ellison (1859) 7 HL Cas 707; Sifton v Sifton [1938] AC 320.
52 Clayton v Ramsden [1943] AC 320.

53  Blathwayt v Baron Cawley [1976] AC 397.

54  Jones v Jones (1876) 1 QBD 279.

55  Re Hanlon [1933] Ch 254.

56  Perrin v Lyon (1807) 9 East 170.

57  Duggan v Kelly (1848) 10 1 Eq R 295.

58  Jenner v Turner (1880) 16 Ch D 188.

59  Morley v Rennoldson (1843) 2 Hare 570.
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partial or total. Thus, a grant in fee simple until the grantee marries is valid.” Again,
total restraints by way of condition on alienation, such as alienation during a person’s
life,%* alienation to anyone except X,*' mortgage,** or disposition by will,** have all
been held invalid. Partial restraints, for example a condition requiring the grantee
not to sell outside the family, may be upheld.* But in the case of a determinable fee,
partial or total restraints will be generally upheld.®®

On the other hand, where a condition is against public policy, it will be void
whether it is in a determinable or conditional fee. Thus, a condition in a grant of a
fee simple to the wife who is separated from her husband ‘on condition that she
never returns to her husband’ or “until she returns to her husband’ is void.® A
condition in restraint of religion is, however, not against public policy so long as
there is no uncertainty in the faith prescribed for to do so would reduce freedom of
testamentary disposition which is firmly rooted in our law.

Fourth, after 1925, while all modified fees are equitable and must exist behind a
trust under s 1(3) of the Law of Property Act 1925, a conditional fee which is not
followed by a gift over (ie where the grantor reserves a right of re-entry) is treated
as ‘absolute’ for the purposes of the Law of Property Act 1925 under s 7(1) of the
Act (as amended by the Schedule to the Law of Property (Amendment) Act 1926).
A conditional fee with a right of re-entry may therefore be a legal estate if it is
granted ‘in possession’. The reason for the amendment to s 7(1) is well explained in
Megarry and Wade, pp 111-12:

In some parts of the country, particularly Manchester and the north, it has been
a common practice to sell a fee simple not for a capital sum, but for an income in
the form of a perpetual rentcharge (an annual sum charged on the land).
Rentcharges of this kind are commonly called ‘fee farm rents’. A scheme for
their commutation and extinguishment was enacted in 1977, but this will not be
completed until 2037.

Now the remedies for non-payment of a rentcharge include a right to enter on
the land temporarily to collect the rents and profits; further, in a number of
cases an express right of re-entry is reserved by the conveyance, entitling the
grantor to enter and determine the fee simple and thus regain his old estate if
any payment is a specified number of days in arrears. The reservation of a right
of re-entry clearly made the fee simple less than absolute, and it was thought by
some that even a temporary right of entry might have this effect. This meant
that those who had purchased land in this way before 1926 and had obtained
legal estates suddenly found that their estates might no longer be legal and that
it was doubtful who had the legal estate. Further, the complicated provisions of
the Settled Land Act 1925 probably applied.

To remedy these difficulties the Schedule to the Law of Property (Amendment)
Act 1926 added a clause to s 7(1) of the Law of Property Act 1925, providing that
‘a fee simple subject to a legal or equitable right of entry or re-entry is for the
purposes of this Act a fee simple absolute’. This amendment thus allows a fee

60 Re Rosher (1884) 26 Ch D 801.

61  Re Cockerill [1929] 2 Ch 131; Re Brown [1954] Ch 39.

62  Ware v Cann (1830) 10 B and C 433.

63  Re Jones [1898] 1 Ch 438.

64  Re Macleay (1875) LR 20 Eq 186.

65  Hood v Oglander (1865) 34 Beav 513, at 322.

66 Wilkinson v Wilkinson (1871) LR12 Eq 604; Re Johnson’s WT [1967] Ch 387.
67  Blathwayt v Baron Cowley [1976] AC 397.
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simple to remain a legal estate even though it is subject to a right of entry, and
rules out any possible complication with the Settled Land Act 1925, where land
is subject to a legal rentcharge such as a fee farm rent. But the exception is so
widely drawn that it affects all conditional fees; for the effect of a condition
subsequent annexed to the fee simple is to give rise to a right of re-entry
exercisable on breach of the condition, and until this right of re-entry is exercised,
the fee simple continues. Consequently, by virtue of the Amendment Act any
fee simple defeasible by condition subsequent appears able to rank as a legal
estate if limited to take effect as such, even though it is far from being ‘absolute’
in the ordinary sense of the word.

Thus, a grant ‘to A in fee simple on the condition that he does not qualify as a
solicitor” will create a legal estate to him because when the condition is fulfilled the
grantor has a right of re-entry and A’s conditional fee is in possession. Whereas a
grant ‘to A in fee simple provided that if he qualifies as a solicitor then to B in fee
simple” will not give A a legal estate as the grantor in this case does not reserve a
right of re-entry; there is a gift over to B in fee simple.

(ii) In possession

A fee simple “in possession’ confers upon its owner a present right of present
enjoyment.® The owner is entitled to have immediate occupation and enjoyment
of the land. His right is not in remainder or reversion. In a grant ‘to A in fee simple’
A is in possession, whereas a grant ‘to A for life, to B in fee simple’ gives B a fee
simple in remainder. Where the grantor does not exhaust his entire estate, he retains
the reversion. Thus, in a grant ‘to A for life’ the grantor retains the fee simple in
reversion. Possession is defined in s 205(1)(xix) of the Law of Property Act 1925 as
including ‘receipt of rents and profits or the right to receive the same, if any’. Thus,
the grant of a lease by the owner of a fee simple absolute does not render his estate
no longer ‘in possession’ as the landlord is in receipt of rents and profits.

An interest “in remainder” gives the grantee a present right to future enjoyment.
His interest may be vested at the time of the grant even though he cannot take
possession (ie have occupation and enjoyment) immediately. His possession is
postponed until the estate in possession comes to an end. Thus, in our earlier
example, ‘to A for life, to B in fee simple’, B’s fee simple is vested at the time the
grant is created, but he can only take possession when A’s estate comes to an end
on A’s death. A is the person who is currently in possession, and B’s fee simple is in
remainder.

A vested remainder interest must not be confused with a contingent remainder
interest which is a future interest and is governed by the rule against perpetuities.”
A contingent remainder is an interest which may become vested in the future but
not at the time of the grant. The vesting in interest is dependent on certain conditions
which may or may not occur in the future. Before the interest is vested, the grantee
only has a chance of getting the interest granted. An example is ‘to A for life with
remainder to B in fee simple if he attains the age of 21 years’. At the time of the
grant, A has a life estate in possession, B has a contingent remainder—a chance of
getting a remainder for he may die before he attains the age of 21. B’s remainder is

68  Pearson v IRC [19811 AC 753 at 772 AD, per Viscount Dilhorne.
69  For the rule against perpetuities, see Megarry and Wade, Chapter 7.
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only vested when he attains the age of 21 and vests in possession when A dies. A
remainder is vested where the person entitled to it is ascertained and the interest is
ready to take effect in possession forthwith, but is prevented from doing so only by
the existence of some prior interest.”

Aninterest ‘in reversion’ is the interest not disposed of but retained by the grantor.
Thus, if the tenant in fee simple grants a life estate, he retains the fee simple in
reversion. This must not be confused with the right of the grantor of a conditional
or determinable fee. The grantor in those cases has a possibility of reverter which is
neither a reversion nor a remainder because the grantor has granted away the entire
fee simple even though the fee simple granted is determinable or can be defeated
by a condition. As a reversion is the interest which is still with the grantor, it is
always vested. It may also be noted that when the landlord of a fee simple grants a
lease, although it is common to say that he retains a reversion, his ‘reversion’ is not
a reversion because he has never given away his seisin. Furthermore, as pointed
out above, under s 205(1)(xix) the landlord is regarded as ‘in possession” as he has
the right to receive rents and profits. What he has is a freehold in possession subject
to the term of years.

Remainders and reversions are today equitable and must exist behind a trust.
They tended to exist behind a strict settlement under the Settled Land Act 1925 and
the legal estate would be vested in the tenant for life or the statutory owner.” As
from 1 January 1996, such an interest will exist behind a trust of land and be governed
by the Trusts of Land and Appointment of Trustees Act 1996.

(b) Term of years absolute

This is essentially an estate granted for a fixed duration. A ‘term of years’ is defined
as including a term for less than a year, or for a year or years and a fraction of a year
or from year to year.”” It seems, therefore, that any term for any fixed and certain
duration is a ‘term of years’, for example a term of 99 years, or a yearly or monthly
tenancy which has a minimum duration of a year or a month respectively.

‘Absolute’ means that the term of years is not subject to the dropping of a life, or
the determination of a determinable life interest. However, if it is liable to
determination by notice, re-entry, operation of law, or by a provision for cesser on
redemption, or in any other event (other than the dropping of a life, or the
determination of a determinable life interest), it is still regarded as “absolute’. Thus,
a lease for 99 years containing a clause which enables either party to give notice to
quit or which enables the landlord to recover the land if the tenant fails to pay rent
would still be “absolute’.

This type of estate originally grew outside the feudal system and was not
recognised as a legal estate until 1499. It still does not give the owner seisin and is
treated as personalty. However, it is today one of the only two legal estates and its
significance in practice can scarcely be ignored. It will therefore be treated in detail
in Chapters 8 and 9.

70  See further Megarry and Wade, p 292; Cheshire and Burn, p 305.
71  See Chapter 12.
72 Section 205(1)(xxvii) of the LPA 1925. See Chapter 9, p 371.
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Legal interests

(a) Easements, rights and privileges (s 1(2)(a))

This subsection covers the rights to use someone else’s land in some form, for
example, the right of way over the neighbouring land, a right to take natural produce
of the stranger’s land, etc. In order for it to be a legal interest, apart from the fact
that the right must be created by deed, statute or prescription, it must also be created
for a period equivalent to an estate in fee simple absolute in possession or a term of
years absolute. Thus, if A is granted (by deed) an easement in perpetuity or for a
fixed term, his easement is legal. On the other hand, if he is granted an easement
for as long as he is alive, then his easement must necessarily be equitable because it
is not granted for a period of time equivalent to an estate in fee simple (which is
perpetual) or a term of years (which is a fixed term). The fact that the easement for
life is granted by deed does not alter its equitable nature.

(b) Rentcharges (s 1(2)(b))

These are annuities secured on land other than a rent paid by the tenant to the
landlord and interests paid by the mortgagor to the mortgagee. The owner of the
rentcharge is entitled to a periodical sum of money. The land charged is used as a
security and if payment is in arrears he has a right of entry on the land to receive
the income. No new rentcharges can be created as from 22 July 1977 and existing
ones will come to an end 60 years after 22 July 1977 or the date on which the
rentcharge in question first became payable, whichever is the later.”® Again, to be a
legal rentcharge, it must be granted in perpetuity or for a fixed term of years.
Furthermore, under s 1(2)(b) of the Law of Property Act 1925 the rentcharge must
also be granted ‘in possession’. Under s 2 of the Law of Property (Entailed Interests)
Act 1932 a rentcharge is ‘in possession’ even if the payments are to commence or
accrue at some time subsequent to its creation.

Law of Property (Entailed Interest) Act 1932
2. Definition of rent charge

For removing doubt it is hereby declared that a rentcharge (not being a rentcharge
limited to take effect in remainder after or expectant on the failure or
determination of some other interest) is a rentcharge in possession within the
meaning of paragraph (b) of sub-s (2) of s 1 of the Law of Property Act 1925,
notwithstanding that the payments in respect thereof are limited to commence
or accrue at some time subsequent to its creation.

Thus, if A conveys land to B in consideration of a perpetual rentcharge payable one
year after the conveyance,” B’s rentcharge is legal. Whereas if the rentcharge is
granted to B for life with remainder to C absolutely, B’s rentcharge is equitable
because it is not perpetual and C’s is equally equitable because it is not ‘in
possession’.

73 Sections 2(1) and 3(1) of the Rentcharges Act 1977.
74  This practice was common in some parts of the country, particularly in Manchester, Bristol and
Bath.
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(c) Charge by way of legal mortgage (s 1(2)(c))

This is one of the ways in which a legal mortgage can be created after 1925.”> A
mortgage is a form of security granted by the owner of land in favour of the
mortgagee (usually a lending institution) in return for a loan advanced by the
mortgagee. It is a security for the loan in that if the mortgagor is not able to repay
the loan, the mortgagee can take possession and receive any income from the land
or sell the land to satisfy the debts. This form of security is legal if it is also granted
by deed.

(d) Statutory charges (s 1(2)(d))

This is a group of charges imposed by statutes which is of very little practical
significance.

(e) Rights of entry (s 1(2)(e))

This deals with the right of the original grantor to terminate a lease or an estate
which is subject to a legal rentcharge on default by the grantee. The right of re-
entry is a proprietary interest distinct from the legal estate over which the right is
exercisable or to which it is annexed.

It is common for a lease to provide, by a forfeiture clause, that the landlord may
re-enter the land if the tenant is in breach of his obligation. If the right is contained
in a legal lease, it is a legal interest. But if it is contained in an equitable lease,” then
it is equitable.

It was also common in some parts of the country to convey a fee simple subject
to a rentcharge. The right of re-entry annexed to a rentcharge gives the original
grantor the right to forfeit the fee simple if the grantee fails to fulfil his obligation to
pay the rentcharge. As we have seen earlier, the grantee’s conditional fee simple
was regarded as ‘absolute’ for the purposes of the Law of Property Act 1925 by the
1926 amendments, and so could be a legal estate if it is granted in possession. The
rentcharge would also be legal if it is granted in perpetuity or for a fixed term. The
right of re-entry annexed to the legal rentcharge is also a legal interest. On the other
hand, if the right of re-entry is annexed to an equitable rentcharge, it is necessarily
equitable under s 1(3) of the Law of Property Act.

Equitable interests

Under s 1(3) of the Law of Property Act 1925, any interest which does not fall within
the categories in s 1(1) and s 1(2) is, by exclusion, equitable. This represents a large
category of interest today. Examples of some of them are determinable fees,
conditional fees where the grantor has no right of re-entry, fees simple in reversion
or in remainder, life interests, existing entailed interests, easements or rentcharges
for life, mortgages of equitable interest, equitable charges, rights of re-entry in an
equitable lease or annexed to an equitable rentcharge, interests behind a trust,
restrictive covenants, estate contracts, mortgagor’s right of redemptions, equitable
liens and possibly licences by estoppel.”

75  Sections 85(1) and 86(1) of the LPA 1925. See Chapter 17.
76  An equitable lease is a specifically enforceable contract to create a legal lease.
77  For licences by estoppel, see Chapter 11.
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6 DIFFERENCE BETWEEN LEGAL AND EQUITABLE INTERESTS

As mentioned above, the distinction between legal and equitable is fundamental in
English land law. Where there is a subsequent transfer of land, whether the rights
or interests in land should bind a subsequent purchaser becomes an important
issue. The extent to which a right or interest in land is enforceable upon a transfer
against a purchaser depends on whether the right or interest in question is legal or
equitable. This is particularly so where the title to the land is unregistered. In the
case of registered land, priority is to be settled by reference to estates and interests
which appear on the register and those which do not. Since all land in the whole of
England and Wales is today” in compulsory registration areas and is thus subject
to the land registration regime, the significance of the distinction between legal
and equitable interest is on the decline. However, many lands are still unregistered
and it will take quite a while to complete the whole registration process in England
and Wales. Furthermore, the question of priority in registered land occasionally
turns on the question of whether the interest is legal or equitable.”

The cardinal principles are stated in the maxim: Legal rights are good against all the
world; equitable rights are good against all persons except a bona fide purchaser of a legal
estate for value without notice, and those claiming under such a purchaser.®

Legal rights bind the world

This means that a legal right in or over land binds whoever subsequently acquires
an interest in the land. Thus, if A has a legal lease in the land owned by B, C who
later acquires the land from B will be bound by A’s legal lease whether C was
aware of A’s lease at the time he acquired the land or not. This same principle
applies to other legal estates or interests. Therefore, if A has a right to walk over
B’s garden (a legal easement), C who subsequently buys the house from B will be
bound by A’s right of way because being a legal right it binds the whole world
including C.

Equitable rights bind all persons except ‘Equity’s Darling’

According to the cardinal principles stated above, equitable rights bind all persons
other than a bona fide purchaser of a legal estate for value without notice of the
equitable rights (sometimes called ‘Equity’s Darling’). This is also known as the
equitable doctrine of notice. As will be seen, this doctrine of notice is, after 1925,
modified by the system of registration of land charges in unregistered land. It is
also superseded by the statutory mechanisms provided by the Settled Land Act
1925 and the Law of Property Act 1925 for overreaching® equitable interests behind

78 Since 1 December 1990 (Land Registration, England and Wales: The Registration of Title Order
1989 (S11989/1347)).

79  See, for examples, Barclays Bank Ltd v Taylor [1974] Ch 137; Peffer v Rigg [1977] 1 WLR 285; Lyus v
Prowsa Developments Ltd [1982] 1 WLR 1044.

80 Maitland, FW, Equity, 2nd edn, revised by JW Brunyate, 1936, Cambridge: CUP, pp 114, 115.
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a strict settlement, trust for sale and now trust of land respectively. Nevertheless, it
still plays a residual role in providing the solution to the problems of priority of
certain equitable interests not covered by the land charges registration system and
the overreaching principle. It is therefore fundamentally important to understand

the doctrine of notice.

Under the doctrine of notice, a person who can show that he is a bona fide
purchaser of a legal estate for value without notice of the equitable interest can take
the legal estate free of the equitable interest. James L] put it most succinctly, in

Pilcher v Rawlins (1872) 7 LR Ch App 259 at 268:

I propose simply to apply myself to the case of a purchaser for valuable
consideration, without notice, obtaining, upon the occasion of his purchase, and
by means of his purchase deed, some legal estate, some legal right, some legal
advantage; and, according to my view of the established law of this Court, such
a purchaser’s plea of a purchase for valuable consideration without notice is an
absolute, unqualified, unanswerable defence, and an unanswerable plea to the
jurisdiction of this Court. Such a purchaser, when he has once put in that plea,
may be interrogated and tested to any extent as to the valuable consideration
which he has given in order to shew the bona fides or mala fides of his purchase,
and also the presence or the absence of notice; but when once he has gone through
that ordeal, and has satisfied the terms of the plea of purchase for valuable
consideration without notice, then, according to my judgment, this Court has
no jurisdiction whatever to do anything more than to let him depart in possession
of that legal estate, that legal right, that legal advantage which he has obtained,
whatever it may be. In such a case a purchaser is entitled to hold that which,
without breach of duty, he has had conveyed to him.

My view of the principle is, that when once you have arrived at the conclusion
that the purchaser is a purchaser for valuable consideration without notice, the
Court has no right to ask him, and has no right to put him to contest the question,
how he is going to defend himself, or what he is going to rely on. He may say,
honestly and justly, ‘I am not going to tell you. I have got the deeds; I defend
them, and you will never be able to make me produce them, and you will never
be able to produce secondary evidence of them. I am not obliged to produce
them at all; probably before you get half way through your action of ejectment
you will find a jus tertii which you will not dispose of; the estate is in the hands
of a legal tenant to whom I have let it, and no one can determine that tenancy
without notice, and no one can give that notice but myself; I will not give that
notice, and no Court has any power to compel me to give it. I have a right to
rely, as every person defending his position has, on the weakness of the title of
the person who is seeking to displace me.’

I am therefore of opinion that whatever may be the accident by which a purchaser
has obtained a good legal title, and in respect of which he has paid his money
and is in possession of the property, he is entitled to the benefit of that accident,
just as a purchaser would be entitled to avail himself of the possession so
acquired, without any reference to the rights of the persons who may be
otherwise interested...

81

The process by which beneficial interests in land are converted on sale of the land into the proceeds
of sale. A conveyance made by a tenant for life under the SLA 1925, or trustees of land can overreach
the beneficial interests behind the strict settlement or trust of land provided the statutory
requirements respecting the payment of capital money are complied with. Similarly, a conveyance
by a mortgagee or personal representative can overreach certain beneficial interests if the capital

money arising therefrom is paid to them respectively. See Chapter 7, pp 255-56, 292-95.
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(a) Bona fide

The requirement of bona fide or good faith is a separate test which may have to be
passed even though absence of notice is proved. The purchaser must show that his
absence of notice is genuine and honest.*? There is, however, no clear example of
the application of good faith in the absence of notice.

(b) Purchaser

In its technical sense a “purchaser’ is a person who takes property by grant (eg
donee of a gift or buyer) and not by mere operation of law (eg person entitled
under the intestacy rule or a squatter who derives title from effluxion of time).
Thus, while a squatter can never be a purchaser, a donee ranks as a purchaser.

(c) Of a legal estate

The purchaser must have the legal estate vested in him (ie the purchaser must take
either a fee simple absolute in possession or a term of years absolute) before he has
notice (the first rule). By s 87(1) of the Law of Property Act 1925, a mortgagee who
takes a charge by way of legal mortgage is also regarded as a purchaser of a legal
estate.

If the purchaser merely acquires an equitable interest, then the rule is ‘where
equities are equal the first in time prevails’ (the second rule).®® This means that an
earlier equitable interest will take priority over a subsequent equitable interest.

The application of the two rules is however by no means straightforward. If the
competing equitable interest arises before the purchaser’s equitable interest, then
the prior competing equitable interest will have priority under the second rule,
and notice is simply not relevant. Complication arises where the purchaser proceeds
to acquire the legal estate. If he had notice of the prior competing equitable interest
at the time when he acquired his equitable interest, it has been held in McCarthy &
Stone Ltd v Julian S Hodge & Co Ltd that the prior equitable interest will have priority
and his subsequent acquisition of the legal estate would not help him to get priority.
If he had no notice at the time when he acquired his equitable interest, but only
became aware of it after that but before he acquired his legal estate, it has been held
in Wigg v Wigg that the prior equitable interest will have priority. This is
understandable as under the second rule, the prior equitable interest should have
priority, and under the first rule, at the time when the purchaser acquired his legal
estate, he had notice. A contrary decision was reached however in Bailey v Barnes
where it was held that a purchaser of an equitable interest who at the time of the
purchase had no notice of a prior equitable interest took free if he later acquired the
legal estate, even with notice, so long as it was not conveyed to him in breach of
trust. This decision is difficult to understand and arguably inconsistent with the
decision in Wigg v Wigg. It is also contrary to the two rules: the prior equitable
interest should by virtue of the second rule have priority being an interest created
earlier in time and by virtue of the first rule as the purchaser had notice of it when
he acquired the legal estate.

82  Midland Bank Trust Co Ltd v Green [1981] AC 513, at 528, per Lord Wilberforce.
83 Snell, EHT, Equity, 30th edn (by McGhee, J), 2000, London: Sweet & Maxwell, p 47. Cave v Cave
(1880) 15 Ch D 639.
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If the competing equitable interest only arose after the purchaser acquired his
equitable interest but before he acquired his legal estate, it has been suggested that
the purchaser’s legal estate will have priority because it merely confirms the
purchaser’s equitable interest which has priority over the competing one by virtue
of the second rule.*

A purchaser of an equitable interest who has no notice of a prior ‘mere equity” is
not bound by it. This is because it is only where the equities are equal that the first
in time prevails. A ‘mere equity” has the weakness of not being a full proprietary
interest and depends more on the discretion of the court. Thus, where a prior mere
equity is competing with a subsequent equitable interest, the purchaser of the
subsequent equitable interest may take free of the equity if he has no notice of it.*

(d) For value

The purchaser must also have given value before he has notice of the equitable
interest. “Value’ includes any consideration in money, money’s worth and marriage
consideration. Value does not have to be of full value; the adequacy of consideration
is not called into question.* Only future marriage consideration (an ante-nuptial
agreement) provided by the purchaser is sufficient value.”” A past marriage (a post-
nuptial agreement)® or natural love and affection® is not sufficient value. If the
conveyance to the purchaser is for money consideration, he does not become a
purchaser for value until he actually pays all the money. Thus, if he has notice
before the purchase money is paid he will be bound by the equitable interest even
if he has had the legal estate vested in him in advance of payment.®

Because a purchaser must take the legal estate for value, although the technical
meaning of a ‘purchaser’ includes a donee, he cannot take free of an earlier equitable
interest even if he has no notice of it.

(e) Without notice

Only a purchaser who takes a legal estate for value without notice of the earlier
equitable interest can claim that his conscience is unaffected by the equitable interest.
‘Notice” means not only actual notice but also constructive and imputed notice.

84 Megarry and Wade p 141, fn 38; Gray, p 78, fn 2.

85  Phillips v Phillips (1862) (1861) 4 De GF & J 208.

86  Basset v Nosworthy (1673) Rep t Finch 102.

87 AG v Jacobs Smith [1895] 2 QB 341.

88  White and Tudor’s Leading Cases in Equity, 9th edn, 1928, Vol ii, p 791.
89  Goodright d Humphreys v Moses (1774) 2 Wm Bl 1019.

90  Story v Windsor (1743) 2 Atk 630.
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(i) Actual notice

If a purchaser has actual knowledge or notice of the equitable interest, he is bound
by it no matter how he acquired that knowledge.” On the other hand, he is not to
attend to vague rumours.” As will be seen, where the title of the land is unregistered,
registration of certain registrable land charges is deemed to constitute actual notice.”

(ii) Constructive notice

The doctrine of constructive notice is preserved by s 199(1)(ii)(a) of the Law of
Property Act 1925.

Law of Property Act 1925

199. Restrictions on constructive notice
(1) A purchaser shall not be prejudicially affected by notice of:
(ii) any other instrument or matter or any fact or thing unless:

(a) it is within his own knowledge, or would have come to his
knowledge if such inquiries and inspections had been made as ought
reasonably to have been made by him.

If a purchaser has actual notice of a defect in title or incumbrance, and any proper
inquiry would have revealed the true nature of the defect, he will be fixed with
constructive notice of such defect or incumbrance. Similarly, if the purchaser
deliberately abstained from inquiry in order to avoid notice of the incumbrance, or
omitted to make an inquiry which a purchaser acting on skilled legal advice would
have inquired and revealed the incumbrance, he will be fixed with constructive
notice of such incumbrance.” In the case of a purchase of land, particularly from a
sole owner, to avoid being fixed with constructive notice of any prior equitable
interests in the land, the reasonable steps a purchaser is expected to take are sufficient
inspection of land and investigation of title.” In inspecting the land, the purchaser
must make inquiry as to anything which appears inconsistent with the title offered
by the vendor. If anyone except the vendor is in occupation the purchaser must
make inquiry of the occupier personally.”® Anyone who shares occupation with the
vendor must be asked about his or her possible rights.”” This is sometimes known
as the rule in Hunt v Luck.

Hunt v Luck [1902] 1 Ch 428, CA

Vaughan Williams LJ: If a purchaser or a mortgagee has notice that the vendor
or mortgagor is not in possession of the property he must make inquiries of the
person in possession—of the tenant who is in possession—and find out from

91  Lloyd v Banks (1868) 3 Ch App 488.

92 Barnhart v Greenshields (1853) 9 Moo PCC 18 at 36.

93  Section 198(1) of the LPA 1925.

94 Jones v Smith (1841) 1 Hare 43 at 55.

95 This is because there is a danger that the vendor may be holding the legal estate on trust. (See
Chapter 14.)

96  Hodgson v Marks [1971] Ch 892 at 932, per Russell L].

97 Williams & Glyn’s Bank v Boland [1980] 2 All ER 408, a registered land case, but the principle applies
to unregistered land; see too Kingsnorth Finance v Tizard [1986] 2 All ER 54, a case of unregistered
land.
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him what his rights are, and, if he does not choose to do that, then whatever title
he acquires as purchaser or mortgagee will be subject to the title or right of the
tenant in possession.

However, if the person in occupation of the land deliberately withholds information
about his interest, the purchaser will not be fixed with constructive notice of that
person’s equitable interest. He may also be estopped from relying on constructive
notice as a defence to the purchaser’s claim of unincumbered title.”®

In Midland Bank Ltd v Farmpride Hatcheries Ltd,*® the company granted a mortgage
on its property to the bank for a loan. The loan was negotiated by the company’s
director, Mr Willey, who had been granted a licence for himself and his family by
the company under a service agreement to occupy the property rent free for 20
years. The licence was never disclosed by the director to the bank although the
bank’s negotiator, Mr Timbers was aware of the family’s presence in the property.
Later, when the bank sought possession on the company’s default in payment, the
director argued unsuccessfully that his licence was binding on the bank because it
had constructive notice of the licence. The argument failed because the director
failed to disclose his licence to the bank during the negotiation.

Midland Bank Ltd v Farmpride Hatcheries Ltd (1980) 260 EG 493, CA

Shaw LJ: In my judgment Mr Willey set up a smoke-screen designed to hide
even the possible existence of some interest in himself which could derogate
from the interest of the company ostensibly conferred by the mortgage. To change
the metaphor, he deliberately put Mr Timbers off the scent and the bank accepted
the mortgage as a consequence. They would not have done so but for Mr Willey’s
subtle but positive indication that he had communicated all that had to be told
which could be relevant to the bank’s consideration of the company’s application.

This being so, I am of the opinion that Mr Willey is estopped from setting up
any facts which would go to show that he held an interest which overrides or
stands in priority to their interest as mortgagees from the company.

Oliver LJ: Now of course, an agent who negotiates a sale or mortgage on his
principal’s behalf does not thereby make any representation that his principal
has an indefeasible title to the property offered for sale or as security. As to that
the purchaser or mortgagee must satisfy himself by making the usual enquiries
before he completes. But in negotiating on his principal’s behalf he does, in my
judgment, at least represent that he has his principal’s authority to offer the
property free from any undisclosed adverse interest of his own. Iwould therefore
be prepared to hold that the purchaser or mortgagee dealing with such an agent
can reasonably assume that if the agent with whom he is dealing has himself an
interest adverse to the title which he offers on his principal’s behalf, he will
disclose it. It was in my judgment reasonable for Mr Timbers not to make enquiry
about an adverse interest of the negotiating agent which that agent’s own
reticence entitled him to assume did not exist and he did not, therefore, have
constructive notice of it.

A purchaser has constructive notice of all rights which he would have discovered
had he investigated the vendor’s good root of title which is at least 15 years old.'®
A good root of title is a conveyance which deals with the whole of the legal estate

98  Midland Bank Ltd v Farmpride Hatcheries Ltd (1980) 260 EG 493.
99  (1980) 260 EG 493.
100 Section 23 of the LPA 1969.
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and equitable interest. A purchaser who asks for a relevant title deed and is met
with a reasonable excuse for its non-production is free from notice of its contents.'™

A mortgagee like any prudent purchaser is also expected to inspect the land and
investigate the title. Where a wife gives security for her husband’s debts, the
mortgagee may also be expected, in a separate meeting, to explain the nature of the
security transaction to her and advise her to get an independent legal advice.!®
This latter view was taken by the House of Lords in Barclays Bank Plc v O’Brien.'®
Here, Mrs O’Brien signed a legal charge over the co-owned family home as a security
for her husband’s debts to the bank. The bank did not explain the contents to her
and did not tell her to obtain independent legal advice. Neither did Mrs O’Brien
read the documents before signing them. She subsequently argued that the security
was not enforceable against her because she signed the documents under undue
influence by her husband and that he had misrepresented to her the effect of the
charge. The Court of Appeal held that Mr O’Brien’s influence on his wife was not
undue and by leaving it to Mr O’Brien to procure his wife to agree to enter into the
security transaction, the bank did not appoint the husband as an agent of the bank.
However, the bank was aware of the nature of their relationship, and that Mr O’Brien
was likely to have some influence on her and that she was likely to place reliance
on him and his business judgment, but failed to take reasonable steps to ensure
that she had an adequate comprehension of the effect of the charge. The bank, by
leaving it to Mr O’Brien to explain the transaction to her, it was held, had to take
the consequences of his conduct. Thus, as Mr O’Brien misrepresented to her that
the charge was limited to £60,000, her security was enforceable only to that extent.
The bank appealed to the House of Lords. The claim based on undue influence was
not pursued. The case rested solely on Mr O’Brien’s misrepresentation. It was
common ground that Mrs O’Brien had an equity to set aside the transaction against
her husband. The key question was whether the bank was bound by the equity.
Dismissing the appeal, the House of Lords held that as the bank knew that Mr and
Mrs O’Brien were man and wife and Mrs O’Brien was induced to act as surety for
the debts of her husband’s company in which she had no direct pecuniary interest,
and the bank had not taken reasonable steps to explain the nature of the transaction
to her and recommended her to take independent legal advice, the bank had
constructive notice of Mrs O’Brien’s equity in setting aside the transaction against
her husband and is therefore bound by it.

Barclays Bank plc v O’Brien [1993] 4 All ER 417, HL

Lord Browne-Wilkinson: A wife who has been induced to stand as a surety for
her husband’s debts by his undue influence, misrepresentation or some other
legal wrong has an equity as against him to set aside that transaction. Under the
ordinary principles of equity, her right to set aside that transaction will be
enforceable against third parties (eg against a creditor) if either the husband
was acting as the third party’s agent or the third party had actual or constructive
notice of the facts giving rise to her equity. Although there may be cases where,
without artificiality, it can properly be held that the husband was acting as the

101 Peto v Hammond (1861) 30 Beav 495.

102 Barclays Bank plc v O’Brien [1993] 4 All ER 417. See further pp 851-56.

103 [1993] 4 ALl ER 417. See (1994) 57 MLR 467 (B Fehlberg); [1994] LOR 167 (Lehane, JRF); [1994] Conv
140 (Thompson, MP); [1994] Fam Law 78 (Cretney, S); (1995) 15 Oxford Journal of Legal Studies 119
(Goo, SH).
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agent of the creditor in procuring the wife to stand as surety, such cases will be
of very rare occurrence. The key to the problem is to identify the circumstances
in which the creditor will be taken to have had notice of the wife’s equity to set
aside the transaction.

The doctrine of notice lies at the heart of equity. Given that there are two
innocent parties, each enjoying rights, the earlier right prevails against the
later right if the acquirer of the later right knows of the earlier right (actual
notice) or would have discovered it had he taken proper steps (constructive
notice). In particular, if the party asserting that he takes free of the earlier
rights of another knows of certain facts which put him on inquiry as to the
possible existence of the rights of that other and he fails to make such inquiry
or take such other steps as are reasonable to verify whether such earlier right
does not exist, he will have constructive notice of the earlier right and take
subject to it. Therefore, where a wife has agreed to stand surety for her
husband’s debts as a result of undue influence or misrepresentation, the creditor
will take subject to the wife’s equity to set aside the transaction if the
circumstances are such as to put the creditor on inquiry as to the circumstances
in which she agreed to stand surety.

Therefore in my judgment a creditor is put on inquiry when a wife offers to
stand surety for her husband’s debts by the combination of two factors:

(a) the transaction is on its face not to the financial advantage of the wife; and

(b) there is a substantial risk in transactions of that kind that, in procuring the
wife to act as surety, the husband has committed a legal or equitable wrong
that entitles the wife to set aside the transaction.

It follows that unless the creditor who is put on inquiry takes reasonable steps
to satisfy himself that the wife’s agreement to stand surety has been properly
obtained, the creditor will have constructive notice of the wife’s rights.

What, then are the reasonable steps which the creditor should take to ensure
that it does not have constructive notice of the wife’s rights, if any? Normally,
the reasonable steps necessary to avoid being fixed with constructive notice
consist of making inquiry of the person who may have the earlier right (ie the
wife) to see whether such right is asserted. It is plainly impossible to require of
banks and other financial institutions that they should inquire of one spouse
whether he or she has been unduly influenced or misled by the other. But in my
judgment the creditor, in order to avoid being fixed with constructive notice,
can reasonably be expected to take steps to bring home to the wife the risk she is
running by standing as surety and to advise her to take independent advice. As
to past transactions, it will depend on the facts of each case whether the steps
taken by the creditor satisfy this test. However, for the future in my judgment a
creditor will have satisfied these requirements if it insists that the wife attend a
private meeting (in the absence of the husband) with a representative of the
creditor at which she is told of the extent of her liability as surety, warned of the
risk she is running and urged to take independent legal advice. If these steps
are taken, in my judgment, the creditor will have taken such reasonable steps as
are necessary to preclude a subsequent claim that it had constructive notice of
the wife’s rights. I should make it clear that I have been considering the ordinary
case where the creditor knows only that the wife is to stand surety for her
husband’s debts. I would not exclude exceptional cases where a creditor has
knowledge of further facts which render the presence of undue influence not
only possible but probable. In such cases, the creditor to be safe will have to
insist that the wife is separately advised.

I have hitherto dealt only with the position where a wife stands surety for her
husband’s debts. But in my judgment the same principles are applicable to all
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other cases where there is an emotional relationship between cohabitees. The
‘tenderness’ shown by the law to married women is not based on the marriage
ceremony but reflects the underlying risk of one cohabitee exploiting the
emotional involvement and trust of the other. Now that unmarried cohabitation,
whether heterosexual or homosexual, is widespread in our society, the law should
recognise this. Legal wives are not the only group which are now exposed to
the emotional pressure of cohabitation. Therefore if, but only if, the creditor is
aware that the surety is cohabiting with the principal debtor, in my judgment
the same principles should apply to them as apply to husband and wife.

In addition to the cases of cohabitees, the decision of the Court of Appeal in
Avon Finance Co Ltd v Bridger [1985] 2 All ER 281 shows (rightly in my view) that
other relationships can give rise to a similar result. In that case a son, by means
of misrepresentation, persuaded his elderly parents to stand surety for his debts.
The surety obligation was held to be unenforceable by the creditor, inter alia,
because to the bank’s knowledge the parents trusted the son in their financial
dealings. In my judgment that case was rightly decided: in a case where the
creditor is aware that the surety reposes trust and confidence in the principal
debtor in relation to his financial affairs, the creditor is put on inquiry in just the
same way as it is in relation to husband and wife.

(iii) Imputed notice

Notice, actual or constructive, received by the purchaser’s agent acting as such and
in the same transaction is imputed to the purchaser under s 199(1)(ii)(b) of the Law
of Property Act 1925.

Law of Property Act 1925

199. Restrictions on constructive notice
(1) A purchaser shall not be prejudicially affected by notice of:
(ii) any other instrument or matter or any fact or thing unless:

(b) in the same transaction with respect to which a question of notice to
the purchaser arises, it has come to the knowledge of his counsel, as
such, or of his solicitor or other agent, as such, or would have come
to the knowledge of his solicitor or other agent, as such, if such
inquiries and inspections had been made as ought reasonably to
have been made by the solicitor or other agent.

Once the legal estate is passed to the purchaser of it for value without notice, the
equitable interests are destroyed. Anyone who claims through that purchaser can
take free of the equitable interests even if he has notice of them.'™ This is subject to
the principle that a man cannot take advantage of his own wrong. Thus, if a trustee
disposes of trust property to a purchaser without notice, and later acquires the
property, he will hold it subject to the trusts.'®

104 Wilkes v Spooner [1911] 2 KB 473.
105 Re Stapleford Colliery (1880) 14 Ch D 432.
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CHAPTER 2

LAND AND PROPERTY

1 LAND

This book is about land law, that is the bodies of law relating to the ownership,
transfer, use and other disposition of land and the enforcement of those rights. The
question inevitably arises as to what is land. It includes, as universally defined in
the 1925 legislation,' land of any tenure and corporeal and incorporeal
hereditaments. Personal property, other than leases, is not regarded as land.

Law of Property Act 1925

205. General definitions

(1) Inthis Act unless the context otherwise requires, the following expressions
have the meaning hereby assigned to them respectively, that is to say:

(ix) 'Land” includes land of any tenure, and mines and minerals, whether
or not held apart from the surface, buildings or parts of buildings
(whether the division is horizontal, vertical or made in any other way)
and other corporeal hereditaments; also a manor, an advowson, and a
rent and other incorporeal hereditaments, and an easement, right,
‘privilege, or benefit in, over, or derived from land; and ‘mines and
minerals” include any strata or seam of minerals or substances in or
under any land, and powers of working and getting the same; and
‘manor’ includes a lordship, and reputed manor or lordship; and
‘hereditament’ means any real property which on an intestacy
occurring before the commencement of this Act might have devolved
upon an heir.

(a) Of any tenure

This means that freehold tenures and leasehold tenures are regarded as land. Thus,
although leaseholds are personalty, they are nevertheless ‘land’ for the purposes of
the 1925 legislation.

(b) Corporeal hereditaments

This means the physical land itself and other physical objects attached to and form
part of the physical land. This includes buildings constructed on the land, fixtures
attached to the land, plants growing on it, minerals, and a limited extent of airspace.

(i) Fixture

Any fixtures attached to the land are likewise treated as land. It can sometimes
become important to decide whether certain things on the land have become fixtures
or they are merely chattels which rest on the land. For example, if the patio lights

1 Sees205(1)(ix) of the LPA1925, s 3(viii) of the LRA 1925, s 117(1)(ix) of the SLA 1925, s 68(1)(b) of
the Trustee Act 1925, s 17(1) of the LCA 1972.
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which are fixed to the walls of a house, the stone urns which contains soil and
flower and which stands on the patio, the stone statue of a woman which stands on
a plinth in the garden, the Chinese stone ornament which stands on a rough stone
plinth in the goldfish pond, are fixtures, on the sale of the house with the garden,
these items will also be included unless expressly excluded from the sale.? Likewise,
if the looms which have been attached to the stone floors of the rooms of a mill are
fixtures, the mortgagor of the mill would not be able to remove the looms as they
form part of the mortgage.’ As Boreham ] explained in Hamp v Bygrave, whether or
not a chattel became fixture depends on: (i) the degree of annexation; and (ii) the
purpose of the annexation,* although the purpose of annexation is usually given
greater importance, even though it is not always easy to determine the purpose of
annexation as Hamp v Bygrave, and Berkley v Poulett illustrate.

In Hamp v Bygrave, the dispute arose between vendors and purchasers of a
freehold property. The purchasers claimed that a number of items, most of them
garden ornaments, passed as fixtures with the conveyance of the freehold, and that
they were wrongfully removed by the vendors prior to the completion of the sale.
Alternatively if they were not fixtures, they were by express agreement included in
the purchase price. The defendants argued that they were all, but one, chattels, and
denied any express agreement that they were included in the purchase price. On
the purpose of annexation, Boreham J thought that each item was of a kind which
might equally have been intended to be a permanent feature of the garden or which
might have been placed in the garden to be enjoyed as a chattel on its own merit. In
the end, he disposed of the case by finding that those items, whether chattels or
fixtures, were intended to form part of the sale.

Hamp v Bygrave (1983) 266 EG 720

Boreham J: The items in question are, first, eight patio lights which were fixed
to the walls at the front and rear of the house to light the patio. Secondly, five
stone urns which contained soil and flowers and which stood on the patio. These
urns were about 3 ft in height. There is no evidence as to their weight but, being
made of stone, it is reasonable to infer that each must have been of considerable
weight. Thirdly, a sixth and identical urn which stood in what is known as the
Italian garden. Fourthly, a stone statue of a woman about 3 ft 6 in high which
stood on a plinth in the rose garden; the plinth was of concrete about 1ft square
in section and about 18 in high. Fifthly, a stone ornament about 21 in high which
may have been of Chinese origin and which stood on a rough stone plinth in the
goldfish pond. Sixthly, a large octagonal lead trough, thought to date from the
early 18th century, which was sited in the front lawn and was filled with soil
and flowers. The trough stood on a plinth about 1 ft high; which comprised
kerbstones laid in the shape of an octagon; the inside of the octagonal plinth
was filled with rubble.

I find, therefore, that:

(1) the patio lights were firmly fixed to the walls with screws;
(2) the six urns rested by their own weight;
(3) both the statue in the rose garden and its plinth rested by their own weight;

2 LPA 1925, s 62. See eg Hamp v Bygrave (1983) 266 EG 720; Berkley v Poulett (1976) 241 EG 911.
3 Seeeg Holland v Hodgson (1872) LR 7 CP 328.
4 (1983) 266 EG 720 at 724. See also Holland v Hodgson (1872) LR 7 CP 328, at 334.
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(4) the stone Chinese ornament rested by its own weight on its plinth as did
the large stone on the ornament. The plinth was fixed by being sunk into
the bed of the pond. The plinth remains;

(5) thelead trough rested on the kerbstones by its own very considerable weight.

The first question is, therefore, were the items, or any of them, fixtures? It is
accepted that the answer to that question depends upon the application of two
tests. First, what was the degree of annexation? There is no doubt that none of
the items was fixed or attached to the land or to any structure which was itself
attached to the land. Each rested by its own weight either on the land itself or on
some sort of plinth, and only in the case of the Chinese figure was the plinth
fixed or attached to the land. Judged by this test therefore they were all prima
facie chattels.

The second test is: What was the purpose of the annexation? Was it in order to
enjoy the chattel as a chattel or was it to improve the freehold in a permanent
way? There is, in my judgment, authority for the following propositions: (a)
Items which are firmly fixed to the land may yet remain chattels if (1) the purpose
of the annexation was to enjoy them as chattels and (2) the degree of annexation
was no more than was necessary for that purpose. See Re de Falbe, Ward v Taylor
[1901] 1 Ch 523, which was a case concerning valuable tapestries, (b) Articles
which are intended to improve, in the sense of being a feature of, the land though
their annexation is by no more than their own weight may be regarded as fixtures.
See D Eyncourt v Gregory (1866) LR 3 Eq 382. (c) While the earlier law attached
greater importance to the mode and degree of annexation, more recent authorities
suggest that the relative importance of these considerations has declined and
that the purpose of the annexation is now of first importance. In judging the
purpose of the annexation regard must be had to all the circumstances, including
the manner of annexation and the intention of the annexor or occupier of the
land at the relevant time. See Leigh v Taylor [1902] AC 157. (d) Nevertheless, in
the absence of evidence of a contrary intention, the prima facie inference to be
drawn from the mode and degree of annexation will not be displaced: see Barker
v Pollock, The Times, 3 November 1976.

What are the relevant circumstances here? First, the degree of annexation with
all the items resting by their own weight suggests that they were chattels.
Secondly, each item was of a kind which might equally have been intended to
be a permanent feature of the garden or which might have been placed in the
garden to be enjoyed as a chattel on its own merit. In the absence of other evidence
the prima facie inference that they were chattels would prevail. But what did the
defendants intend? The fact that most of the items passed to them on the sale of
the land in 1974 I do not overlook, though I discount its effect. It seems to me to
throw no light upon their intention in 1979.

What, then, of more recent events? The following, in my judgment, are material.
First, the particulars of sale expressly referred to each of the disputed items as
part of the property to be sold Secondly, in the course of the discussions on
August 6 the defendants suggested that one way of reducing the purchase price
would be to exclude those items or some of them. That could only be because
they were regarded as otherwise part of the property to be sold. Thirdly, on
some date between August 31 and September 4 1979 Mr Bygrave, having read
the inquiries before contract, authorised his solicitors to say that the sale included
all the garden ornaments then on the property, and at that time all the disputed
items were on the property and in their places. All these matters point strongly
to the conclusion that the defendants regarded all the items as part of the freehold.
They have given no evidence to the contrary. They have contended, of course,
that they were not included in the sale, not because they (the defendants)
regarded them as chattels, but because they contend that on August 6 there had

31



Sourcebook on Land Law

been an express agreement to exclude them. That was the tenor both of the
correspondence and of their evidence in this court. In these circumstances, I
consider the clear inference to be that the defendants regarded all the disputed
items as features of, and part and parcel of, the garden. I conclude, therefore,
that they were fixtures and that they passed on conveyance of the land to the
plaintiffs....

In Berkley v Poulett, Earl Poulett agreed to sell his estate to Effold Ltd who in turn
agreed, with Earl Poulett’s knowledge, to sell Lot 1 of the estate, which included a
mansion house, to the plaintiff. Prior to completion, the Earl removed a number of
treasures from the house and sold them. The treasures were a number of pictures, a
white marble statue of a Greek athlete, and a sundial. The plaintiff claimed that
they were fixtures and he was entitled to them under the sub-contract. Applying
the two tests Scarman L] came to the conclusion that they were not fixtures because
they were not intended to be enjoyed as objects and not intended to form part of
the architectural design of the place in which they were placed.

Berkley v Poulett (1976) 241 EG 911

Scarman LJ: As so often, the difficulty is not the formulation but the application
of the law. I think there is now no need to enter into research into the case law
prior to Leigh v Taylor [1902] AC 157. The answer today to the question whether
objects which were originally chattels have become fixtures, that is to say part
of the freehold, depends upon the application of two tests: (1) the method and
degree of annexation; (2) the object and purpose of the annexation. The early
law attached great importance to the first test. It proved harsh and unjust both
to limited owners who had affixed valuable chattels of their own to settled land
and to tenants for years. The second test was evolved to take care primarily of
the limited owner, for example a tenant for life. In Leigh v Taylor the House of
Lords invoked it to protect the interest of the tenant for life who had affixed
large and valuable tapestries to the walls of the house for the purpose of
adornment and enjoyment of them as tapestries. As I read that decision, it was
held that she had not made them fixtures. “They remained chattels from first to
last,” said Lord Lindley at p 164 of the report. In the law of landlord and tenant
the law’s protection went further: even if the chattel affixed by the tenant must
be held to have become a fixture, that is to say part of the realty, a rule was
evolved that it was to be treated as the property of the tenant and could be
removed by him if it fell into a class recognised by law as ‘tenant’s fixtures’, that
is to say if it be a trade, agricultural, or an ornamental fixture. We are not
concerned, on the view I take of the case, with ‘tenant’s fixtures’. The governing
relationship with which this case is concerned is that of a beneficial owner of
the legal estate selling the freehold to a purchaser. Such a seller can sell as much
or as little of his property as he chooses. Lord Poulett excluded certain named
objects from the sale, but the contract was silent as to the objects claimed by the
plaintiff. I think it was conceded by the defendants—certainly I so read the
contract of sale—that, if the pictures, statue, and sundial were fixtures at the
time of the contract, they were included in it as part of the freehold (subject of
course to a valuation if they should prove to be tenant’s fixtures). The preliminary,
and basic, question is therefore whether these objects were at that time fixtures.

Since Leigh v Taylor the question is really one of fact. The two cases were explained
in that case by the Lord Chancellor (see the report at pp 158 and 159), who
commented that not the law but our mode of life has changed over the years:
that what has changed is ‘the degree in which certain things have seemed
susceptible of being put up as mere ornaments whereas at our earlier period the
mere construction rendered it impossible sometimes to sever the thing which
was put up from the realty’. In other words, a degree of annexation which in

32



Chapter 2: Land and Property

earlier times the law could have treated as conclusive may now prove nothing.
If the purpose of the annexation be for the better enjoyment of the object itself, it
may remain a chattel, notwithstanding a high degree of physical annexation.
Clearly, however, it remains significant to discover the extent of physical
disturbance of the building or the land involved in the removal of the object. If
an object cannot be removed without serious damage to, or destruction of, some
part of the realty, the case for its having become a fixture is a strong one. The
relationship of the two tests to each other requires consideration. If there is no
physical annexation there is no fixture. Quicquid plantatur solo solo credit.
Nevertheless an object, resting on the ground by its own weight alone, can be a
fixture if it be so heavy that there is no need to tie it into a foundation, and if it
were put in place to improve the realty. Prima facie, however, an object resting
on the ground by its own weight alone is not a fixture; see Megarry and Wade,
p 716. Conversely, an object affixed to realty but capable of being removed
without much difficulty may yet be a fixture, if, for example, the purpose of its
affixing be that ‘of creating a beautiful room as a whole” (Neville J in In Re
Whaley [1908] 1 Ch 615 at 619). And in the famous instance of Lord Chesterfield’s
Settled Estates [1911] 1 Ch 237 Grinling Gibbons carvings, which had been affixed
to a suite of rooms 200 years earlier, were held to be fixtures. Today so great are
the technical skills of affixing and removing objects to land or buildings that the
second test is more likely than the first to be decisive. Perhaps the enduring
significance of the first test is a reminder that there must be some degree of
physical annexation before a chattel can be treated as part of the realty...

The 7th Earl decided in the early part of the 20th century to install in the two
rooms the panelling and so designed it that there were recesses for pictures. It is
this feature which lends plausibility to the suggestion that the pictures, fitted into
the recesses left for them, were not to be enjoyed as objects in themselves but as
part of the grand architectural design of the two rooms. The Vice-Chancellor
rejected this view. So do I. When the panelling was installed in the two rooms the
design was either panelled walls with recesses for pictures to be enjoyed as pictures,
or rooms having walls which were a composite of panelling and pictures; in other
words, the pictures were to be part of a composite mural. I think the former was
the truth. The panelling was Victorian, the pictures a heterogeneous collection.
According to Sothebys” expert they were of different dates in the 17th and 18th
centuries, of different styles, by different hands, the sort of set anyone could put
together at any time—very different, I would comment, from that unity of design,
the ‘Elizabethan Room” in the case of In re Whaley. There was a particular Poulett
family interest in The Return and in the two coronation portraits, but this interest
focused attention not on the design of the room but on the pictures themselves.
Notwithstanding the painstaking and attractive arguments of Mr Millet for the
plaintiff, I find, applying the second test, that the pictures were not fixtures. They
were put in place on the walls to be enjoyed as pictures. The panelling presented
a technical problem in putting them up. The way the carpenter, or whoever it
was, solved the problem is not decisive in determining their legal character. But
the purpose in putting them there is.

The statue and the sundial give rise in my judgment to no difficulty. Neither
was at the time of the sale physically attached to the realty. The sundial was a
small object and, once the Earl had detached it (as he did many years earlier)
from its pedestal, it ceased to be part of the realty. The statue was heavy. It
weighed 10 cwt and stood 5 ft 7 in high on its plinth. There is an issue as to
whether it was cemented into the plinth or rested on its own weight. The question
is not decisive, for, even if it was attached by a cement bond, it was (as events
proved) easily removable. However, upon the balance of probability, I agree
with the Vice-Chancellor in thinking it was not attached. The best argument for
the statue being a fixture was its careful siting in the West Lawn so as to form an
integral part of the architectural design of the west elevation of the house. The
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design point is a good one so far as it goes: it explains the siting of the plinth,
which undoubtedly was a fixture. But what was put upon the plinth was very
much a matter for the taste of the occupier of the house for the time being. We
know that at one time the object on the plinth had been a sundial. At the time of
the sale it was this statue of a Greek athlete. The plinth’s position was
architecturally important; it ensured that whatever stood on it would be correctly
positioned. But the object it carried could be whatever appealed to the occupier
for the time being. Sundial or statue—it did not matter to the design, so long as
it was in the right place—a result ensured by the plinth which was firmly fixed
into the ground. Being, as I think, unattached, the statue was, prima facie, not a
fixture, but, even if it were attached, the application of the second test would
lead to the same conclusion.

In recent years, the court has adopted a common sense approach in applying the
two-fold test. In Chelsea Yacht and Boat Co Ltd v Pope,® a houseboat which was moored
stern to a pontoon by rope mooring lines, and connected to services which could be
disconnected did not form part of the land. This was because the attachments could
be undone and the houseboat moved quite easily without injury to itself or the
land, and the attachments were to prevent the houseboat from being carried by the
tide or the weather up or downstream, and to provide services to it. In those
circumstances, neither the degree nor the purpose of the annexation were sufficient
to regard the houseboat as part of the land. This conclusion was, in the Court of
Appeal’s view, supported by common sense that a boat on a river was not part of
the land.

The distinction between chattel and fixture is more appropriate for things that
are fixed to a building, but one would not normally think of the building itself as a
fixture. Where the building is not a chattel, it is more appropriate to describe it as
forming part of the land, rather than as a fixture. Thus, in Elitestone Ltd v Morris,®
Lord Lloyd thought that the traditional twofold distinction between chattels and
fixtures can be confusing and it is better to adopt the threefold classification that an
object brought on to land is either: (i) a chattel; (ii) a fixture; or (iii) part and parcel
of the land itself; with objects in categories (ii) and (iii) being treated as part of the
land. Thus, in the case of a building or a house, the question is whether it is a
chattel or it forms part and parcel of the land. In order to decide this, Lord Lloyd
referred back to the classic tests of degree and purpose of annexation.

Here, the plaintiffs were owners of the freehold of a parcel of land which was
divided into 27 lots. The defendants were residents of a chalet or bungalow on one
of the lots under an ‘annual licence’. The plaintiffs wanted to redevelop the land
and sought possession against the occupiers of the 27 lots. The defendants refused
to leave arguing that they were tenants from year to year and were therefore
protected under the Rent Act 1977. Since the Act only protected tenants of dwelling
houses, the plaintiffs argued that the tenancy consisted only of the site and the
bungalow was not a fixture but a chattel so was not covered by the tenancy, and
therefore the defendants were not protected under the Rent Act. The bungalow
was constructed in 1945. It rested on concrete foundation blocks in the ground,
consisted of two bedrooms, a living room, kitchen and bathroom. The assistant

5 [2001] 2 All ER 409, CA.
6 [1997] 2 All ER 513. See (1997) 141 SJ 565 (Webber, G); (1997) 147 NLJ 1031 (Wilkinson, HW); [1997]
CLJ 498 (Bridge, S); [1998] Conv 418 (Conway, H).
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recorder held that the bungalow had become annexed to the land and that the
defendants were statutory tenants. The Court of Appeal reversed his decision
holding that the bungalow was a chattel because it merely rested on, without being
attached to, the concrete foundation blocks and so was not included in the tenancy
of the lot. The defendants successfully appealed to the House of Lords which held
that when the bungalow was built, it became part and parcel of the land and the
absence of any physical attachment was irrelevant. On the purpose of annexation,
Lord Lloyd said that where a house was constructed in such a way that it could not
be removed, save by destruction, it could not have been intended to remain a chattel
and must have been intended to form part of the land. If it was constructed in such
away as to be removable, whether as a unit or in sections, it might remain a chattel,
even though it was connected temporarily to mains services such as water and
electricity.

Elitestone Ltd v Morris [1997] 2 All ER 513

Lord Lloyd of Berwick: My Lords, the plaintiffs, Elitestone Ltd, are the freehold
owners of land known as Holtsfield, Murton, near Swansea. The land is divided
into 27 lots. The defendant, Mr Morris, is the occupier of a chalet or bungalow
on Lot No 6. It is not known for certain when the chalet was built. But it seems
likely that it was before 1945. Mr Morris has lived there since 1971.

The plaintiffs acquired the freehold in 1989 with a view to redevelopment. On
30 April 1991 they issued proceedings in the Swansea County Court claiming
possession against all 27 occupiers. Five lead actions were selected, including
that in which Mr Morris was defendant. They came on for trial before Mr Neil
Bidder sitting as an assistant recorder, in November 1994. The assistant recorder
had a number of issues to decide. He dealt with them in a most impressive
manner. So far as Mr Morris is concerned, his defence was that he is a tenant
from year-to-year, that he occupies the premises as his residence, and is therefore
entitled to the protection of the Rent Act 1977. He claims a declaration to that
effect.

The assistant recorder held, correctly, at the end of what was necessarily a very
lengthy judgment that the question in Mr Morris’s case turned on whether or
not the bungalow formed part of the realty. If it did, then Mr Morris was entitled
to his declaration.

Having visited the site, the assistant recorder had this to say:

While the house rested on the concrete pillars which were themselves attached
to the ground, it seems to me clear that at least by 1985 and probably before,
it would have been clear to anybody that this was a structure that was not
meant to be enjoyed as a chattel to be picked up and moved in due course
but that it should be a long term feature of the realty albeit that, because of its
construction, it would plainly need more regular maintenance.

The Court of Appeal disagreed. Aldous L], who gave the leading judgment,
was much influenced by the fact that the bungalow was resting by its own weight
on concrete pillars, without any attachment. He was also influenced by the
uncertainty of Mr Morris’s tenure. Although Mr Morris had been in occupation
since 1971, he was required to obtain an annual licence’. At first the licence fee
was £3 a year. It rose to £10 in 1984, then to £52 in 1985, and finally to £85 in
1989. In 1990 the plaintiffs required a licence fee of £1,000 but Mr Morris and the
other occupiers declined to pay.
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On these facts Aldous L] inferred that it was the common intention of the parties
that the occupiers should acquire the ownership of their bungalows, but the
ownership of the sites should remain in the freeholders. On that footing Mr
Morris’s bungalow was to be regarded as a chattel. It was never annexed to the
soil, so it never became part of the realty. It followed that the tenancy did not
include the bungalow, and Mr Morris was not a protected tenant.

Unlike the judge, the Court of Appeal did not have the advantage of having
seen the bungalow. Nor were they shown any of the photographs, some of which
were put before your Lordships. These photographs were taken only very
recently. Like all photographs they can be deceptive. But if the Court of Appeal
had seen the photographs, it is at least possible that they would have taken a
different view. For the photographs show very clearly what the bungalow is,
and especially what it is not. It is not like a Portakabin, or mobile home. The
nature of the structure is such that it could not be taken down and re-erected
elsewhere. It could only be removed by a process of demolition. This, as will
appear later, is a factor of great importance in the present case. If a structure can
only be enjoyed in situ, and is such that it cannot be removed in whole or in
sections to another site, there is at least a strong inference that the purpose of
placing the structure on the original site was that it should form part of the
realty at that site, and therefore cease to be a chattel.

There were a number of other issues in the Court of Appeal. Ineed only mention
one. This was an argument by the plaintiffs that Mr Morris was estopped by
convention from denying that the bungalow was a chattel. There was, so it was
said, a common assumption that the chalets were owned separately from the
land, since each occupier purchased his own chalet from the previous occupier
(Mr Morris paid £250 for No 6 in 1971), and each occupier paid an annual licence
fee to the freeholders. Since the Court of Appeal held that the bungalow was a
chattel, they did not find it necessary to deal with the estoppel argument. The
plaintiffs might have renewed the argument before your Lordships. But in the
meantime the House had given judgment in Melluish (Inspector of Taxes) v BMI
(No 3) Ltd [1995] 4 A1 ER 453, [1996] AC 454. In that case Lord Browne-Wilkinson
said ([1995] 4 All ER 453 at 461, [1996] AC 454 at 473):

The terms expressly or implicitly agreed between the fixer of the chattel and
the owner of the land cannot affect the determination of the question whether,
in law, the chattel has become a fixture and therefore in law belongs to the
owner of the soil... The terms of such agreement will regulate the contractual
rights to sever the chattel from the land as between the parties to that contract
and, where an equitable right is conferred by the contract, as against certain
third parties. But such agreement cannot prevent the chattel, once fixed,
becoming in law part of the land and as such owned by the owner of the land
so long as it remains fixed.

If an express agreement cannot prevent a chattel from becoming part of the
land, so long as it is fitted to the land, it is obvious that a common assumption
cannot have that effect. It is not surprising, therefore, that Mr Thom abandoned
his estoppel argument.

Thus, the sole remaining issue for your Lordships is whether Mr Morris’s
bungalow did indeed become part of the land, or whether it has remained a
chattel ever since it was first constructed before 1945.
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It will be noticed that in framing the issue for decision I have avoided the use of
the word ‘“fixture’. There are two reasons for this. The first is that ‘fixture’, though
a hallowed term in this branch of the law, does not always bear the same meaning
in law as it does in everyday life. In ordinary language one thinks of a fixture as
being something fixed to a building. One would not ordinarily think of the
building itself as a fixture. Thus in Boswell v Crucible Steel Co [1925] 1 KB 119,
[1924] All ER Rep 298 the question was whether plate glass windows which
formed part of the wall of a warehouse were landlord’s fixtures within the
meaning of a repairing covenant. Atkin L] said ([1925] 1 KB 119 at 123, [1924]
All ER Rep 298 at 300):

...Iam quite satisfied that they are not landlord’s fixtures, and for the simple
reason that they are not fixtures at all in the sense in which that term is
generally understood. A fixture, as that term is used in connection with a
house, means something which has been affixed to the freehold as accessory
to the house. It does not include things which were made part of the house
itself in the course of its construction.

Yetin Billing v Pill [1953] 2 Al ER 1061 at 1063, [1954] 1 QB 70 at 75 Lord Goddard
CJ said:

What is a fixture? First, the commonest fixture is a house. A house is built
into the land, so the house, in law, is regarded as part of the land; the house
and the land are one thing.

There is another reason. The term fixture is apt to be a source of misunderstanding
owing to the existence of the category of so called ‘tenants’ fixtures’ (a term
used to cover both trade fixtures and ornamental fixtures) which are fixtures in
the full sense of the word (and therefore part of the realty) but, which may
nevertheless be removed by the tenant in the course of or at the end of his tenancy.
Such fixtures are sometimes confused with chattels which have never become
fixtures at all. Indeed, the confusion arose in this very case. In the course of his
judgment Aldous L] quoted at length from the judgment of Scott L] in Webb v
Frank Bevis Ltd [1940] 1 All ER 247. The case concerned a shed which was 135 ft
long and 50 ft wide. The shed was built on a concrete floor to which it was
attached by iron straps. Having referred to Webb v Frank Bevis Ltd and a decision
of Hirst J in Deen v Andrews [1986] 1 EGLR 262 Aldous L] continued:

In the present case we are concerned with a chalet which rests on concrete
pillars and I believe falls to be considered as a unit which is not annexed to
the land. It was no more annexed to the land than the greenhouse in Deen v
Andrews or the large shed in Webb v Bevis. Prima facie, the chalet is a chattel
and not a fixture.

A little later he said: “Unit 6 was just as much a chattel as the very large shed
was in the Webb case and the greenhouse in Deen v Andrews.’

But when one looks at Scott LJ’s judgment in Webb v Frank Bevis Ltd it is clear
that the shed in question was not a chattel. It was annexed to the land, and was
held to form part of the realty. But it could be severed from the land and removed
by the tenant at the end of his tenancy because it was in the nature of a tenant’s
fixture, having been erected by the tenant for use in his trade. It follows that
Webb v Frank Bevis Ltd affords no parallel to the present case, as indeed Mr
Thom conceded.

For my part, I find it better in the present case to avoid the traditional twofold
distinction between chattels and fixtures, and to adopt the threefold classification
set out in Woodfall Landlord and Tenant release 36 (1994) Vol I p 13/83, para
13.131:
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An object which is brought onto land may be classified under one of three
broad heads. It may be (a) a chattel; (b) a fixture; or (c) part and parcel of the
land itself. Objects in categories (b) and (c) are treated as being part of the
land.

So the question in the present appeal is whether, when the bungalow was built,
it became part and parcel of the land itself. The materials out of which the
bungalow was constructed, that is to say the timber frame walls, the feather
boarding, the suspended timber floors, the chipboard ceilings and so on, were
all, of course, chattels when they were brought onto the site. Did they cease to
be chattels when they were built into the composite structure? The answer to
the question, as Blackburn J pointed out in Holland v Hodgson (1872) LR 7 CP 328
at 334, [1861-73] All ER Rep 237 at 242, depends on the circumstances of each
case, but mainly on two factors, the degree of annexation to the land and the
object of the annexation.

Degree of annexation

The importance of the degree of annexation will vary from object to object. In
the case of a large object, such as a house, the question does not often arise.
Annexation goes without saying. So there is little recent authority on the point,
and I do not get much help from the early cases in which wooden structures
have been held not to form part of the realty, such as the wooden mill in R v
Otley (Inhabitants) (1830) 1 B & Ad 161, 109 ER 747, the wooden barn in
Wansbrough v Maton (1836) 4 Ad & E 884, 111 ER 1016 and the granary in Wiltshear
v Cottrell (1853) 1 E & B 674, 118 ER 589. But there is a more recent decision of the
High Court of Australia which is of greater assistance. In Reid v Smith (1905) 3
CLR 656 at 659 Griffith CJ stated the question as follows:

The short point raised in this case is whether an ordinary dwelling-house,
erected upon an ordinary town allotment in a large town, but not fastened to
the soil, remains a chattel or becomes part of the freehold.

The Supreme Court of Queensland had held that the house remained a chattel.
But the High Court reversed this decision, treating the answer as being almost
amatter of common sense. The house in that case was made of wood, and rested
by its own weight on brick piers. The house was not attached to the brick piers
in any way. It was separated by iron plates placed on top of the piers, in order to
prevent an invasion of white ants. There was an extensive citation of English
and American authorities. It was held that the absence of any attachment did
not prevent the house forming part of the realty. Two quotations from the
American authorities may suffice. In Snedeker v Warring (1854) 12 NY 170 at 175
Parker J said:

A thing may be as firmly affixed to the land by gravitation as by clamps or
cement. Its character may depend much upon the object of its erection.

In Goff v O’Conner (1855) 16 111 421 at 423 the court said:

Houses, in common intendment of the law, are not fixtures, but part of the
land... This does not depend, in the case of houses, so much upon the
particular mode of attaching, or fixing and connecting them with the land
upon which they stand or rest, as it does upon the uses and purposes for
which they were erected and designed.
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Purposes of annexation

Many different tests have been suggested, such as whether the object which has
been fixed to the property has been so fixed for the better enjoyment of the
object as a chattel, or whether it has been fixed with a view to effecting a
permanent improvement of the freehold. This and similar tests are useful when
one is considering an object such as a tapestry which may or may not be fitted to
a house so as to become part of the freehold (see Leigh v Taylor [1902] AC 157,
[1900-03] All ER Rep 520). These tests are less useful when one is considering
the house itself. In the case of the house the answer is as much a matter of
common sense as precise analysis. A house which is constructed in such a way
so as to be removable whether as a unit or in sections may well remain a chattel,
even though it is connected temporarily to mains services such as water and
electricity. But a house which is constructed in such a way that it cannot be
removed at all save by destruction cannot have been intended to remain as a
chattel. It must have been intended to form part of the realty. I know of no better
analogy than the example given by Blackburn ] in Holland v Hodgson (1872) LR
7 CP 328 at 335, [1861-73] All ER Rep 237 at 242:

Thus blocks of stone placed one on the top of another without any mortar or
cement for the purpose of forming a dry stone wall would become part of
the land though the same stones if deposited in a builder’s yard and for
convenience sake stacked on the top of each other in the form of a wall would
remain chattels.

Applying that analogy to the present case I do not doubt that when Mr Morris’s
bungalow was built and as each of the timber frame walls were placed in position
they all became part of the structure which was itself part and parcel of the
land. The object of bringing the individual bits of wood onto the site seems to be
so clear that the absence of any attachment to the soil (save by gravity) becomes
an irrelevance.

Finally I return to the judgment of the Court of Appeal. I need say no more
about the absence of attachment which was the first of the reasons given by the
Court of Appeal for reversing the assistant recorder. The second reason was the
intention which the court inferred from the previous course of dealing between
the parties and in particular the uncertainty of Mr Morris’s tenure. The third
reason was the analogy with the shed in Webb v Frank Bevis Ltd [1940] 1 All ER
247 and the greenhouse in Deen v Andrews [1986] 1 EGLR 262.

As to the second reason the Court of Appeal may have been misled by Blackburn
J’s use of the word ‘intention” in Holland v Hodgson (1872) LR 7 CP 328 [1861-73]
All ER Rep 237. But as the subsequent decision of the Court of Appeal in Hobson
v Gorringe [1897] 1 Ch 182 [1895-9] All ER Rep 1231 made clear and as the decision
of the House in Melluish (Inspector of Taxes) v BMI (No 3) Ltd [1995] 4 All ER 453,
[1996] AC 454 put beyond question the intention of the parties is only relevant
to the extent that it can be derived from the degree and object of the annexation.
The subjective intention of the parties cannot affect the question whether the
chattel has in law become part of the freehold, any more than the subjective
intention of the parties can prevent what they have called a licence from taking
effect as a tenancy if that is what in law it is (see Street v Mountford [1985] 2 All
ER 289 [1985] AC 809).

As for the third of the reasons, I have already pointed out that Webb v Frank
Bevis Ltd does not support the Court of Appeal’s conclusion, because the shed in
that case was held to be a fixture, albeit a fixture which the tenant was entitled
to remove.

In Deen v Andrews the question was whether a greenhouse was a building so as
to pass to the purchaser under a contract for the sale of land ‘together with the
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farmhouses and other buildings’. Hirst ] held that it was not. He followed an
earlier decision in HE Dibble Ltd v Moore [1969] 3 All ER 1465, [1970] 2 QB 181 in
which the Court of Appeal, reversing the trial judge, held that a greenhouse
was not an “erection” within s 62(1) of the Law of Property Act 1925.1 note that
in HE Dibble Ltd v Moore [1969] 3 All ER 1465 at 1469, [1970] 2 QB 181 at 187
Megaw L] drew attention to some evidence ‘that it was “customary to move
such greenhouses every few years to a fresh site’”. It is obvious that a greenhouse
which can be moved from site to site is a long way removed from a two-bedroom
bungalow which cannot be moved at all without being demolished.

For the above reasons, I would allow this appeal and restore the order of the
assistant recorder.

Lords Browne-Wilkinson, Nolan, Nicholls of Birkenhead and Clyde all
concurred.

(ii) Lost and hidden objects

Another interesting issue which came up once again recently, in Waverley Borough Council
v Fletcher, is whether the owner of land is entitled to lost or hidden things found in or on
his land where the true owner’s cannot be found, or whether the finder is entitled to
keep it. Of course, if the true owner can be found, he has a better claim, because as will
be seen below property is a relative concept. But if he cannot be found, as between the
land owner and the finder, who has a better claim? The definition of ‘land” does not
seem to help here. But at common law, it appears that there is a dividing line between
things which are hidden under the surface of the land and those which are found on it.
In the former, the land owner who is in possession of the land is entitled to the article.”
In the latter, the land owner is only entitled to it ‘if, but only if, before the chattel is
found, he has manifested an intention to exercise control over the building and the
things which may be upon it or in it".® Note, however, that at common law ‘treasure
trove’ belongs to the crown. However, it covers only gold or silver or goods hidden in
the earth or other private place which were not abandoned or lost by the original owner
who is unknown. This restrictive meaning excludes many antiquarian finds which are
the national heritage. The Treasure Act 1996 was thus enacted to replace the common
law of treasure trove. It adopts a new, and wider, definition of ‘treasure” which when
found will vest in the crown. It applies to all treasures wherever found and regardless
of whether they were lost or abandoned.

Treasure Act 1996

1 Meaning of ‘treasure’
(1) Treasure is—
(a) any object at least 300 years old when found which—

(i) isnota coin but has metallic content of which at least 10 per cent by
weight is precious metal;

(ii) when found, is one of at least two coins in the same find which are
atleast 300 years old at that time and have that percentage of precious
metal; or

(iii) when found, is one of at least ten coins in the same find which are
at least 300 years old at that time;

7 Elwes v Brigg Gas Company (1886) 33 Ch D 562 at 568f; Waverley Borough Council v Fletcher [1995] 3
WLR 772.
8  Parker v British Airways Board [1982] QB 1004 at 1018A; R v Ng Kam-cheun [1986] HKLR 1202.
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(b) any object at least 200 years old when found which belongs to a class
designated under section 2(1);

(c) any object which would have been treasure trove if found before the
com mencement of section 4;

(d) any object which, when found, is part of the same find as—

(i) an object within paragraph (a), (b) or (c) found at the same time or
earlier; or .

(ii) an object found earlier which would be within paragraph (a) or (b)
if it had been found at the same time.

(2) Treasure does not include objects which are—

(a) unworked natural objects, or
(b) minerals as extracted from a natural deposit, or which belong to a class
designated under section 2(2).

4 Ownership of treasure which is found
(1) When treasure is found, it vests, subject to prior interests and rights—

(a) in the franchisee, if there is one;
(b) otherwise, in the Crown.

(2) Prior interests and rights are any which, or which derive from any which—

(a) were held when the treasure was left where it was found, or
(b) if the treasure had been moved before being found, were held when it
was left where it was before being moved.

(3) If the treasure would have been treasure trove if found before the
commencement of this section, neither the Crown nor any franchisee
has any interest in it or right over it except in accordance with this Act.

(4) This section applies—

(a) whatever the nature of the place where the treasure was found, and
(b) whatever the circumstances in which it was left (including being
lost or being left with no intention of recovery).

(c) Incorporeal hereditaments

These are rights over land which have no physical existence and exist ‘only in
contemplation’.’ Examples are rentcharges, easements and profits.

2 PROPERTY

What is property? This is not a very easy question to answer."” This is not the place
to address this question thoroughly." But a bit of reading would help our conception

9 Bl Comm, Vol II, at 17.

10  For some general reading see Gray, Elements of Land Law, 1st edn, 1987, Chapter 1 and the literatures
referred to therein.

11 For an excellent collection of materials and commentary see RG Hammond, Personal Property:
Commentary and Materials, 1992, Auckland: OUP, Chapters 1-5.
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of property. To lay persons, property is the tangible thing itself, for example, the
car, the book or the house. But as can be seen from the extract from Felix Cohen’s
Socratic Dialogue on Private Property, our conception of property cannot be restricted
to things of physical existence, for there are many ‘things’ we call property which
have no physical existence. And even where the rights of property involve a physical
thing, it is the relationships of human beings inter se to that thing we are talking
about by property. Lawyers do not talk in terms of ownership of the thing itself, but
ownership of one’s rights to the thing vis a vis the whole world. To them, property
is a relative concept. Thus, in a dispute over a thing, judges are only interested to
know who, as between the parties in court, has the better rights over the thing.
They are not concerned to find out who is the actual owner of the thing. As Murphy
and Roberts explain:*?

If you pick up a jewel in the street, and someone takes it from you and will not
give it back, you can take him to court and recover its full value, even though it
is obvious that a third person has a better title the jewel than either of you. The
person who took the jewel from you cannot defeat your claim by pointing to the
defects in your title. He must pay you the full value of the thing, not some lesser
sum reflecting your ‘merely’ possessory title. Your earlier possession suffices.
The ‘true owner’ asserts his rights in exactly the same way...

Thus, many lawyers would agree that property is a set of relationships among
human beings which may or may not involve physical things. Furthermore one’s
property rights over a thing are not absolute in the sense that one can do absolutely
anything he pleases with his rights. The rights are always subject to some limitations
based on rights of other individuals in the universe.

Cohen’s analysis also suggests that property has nothing to do with wealth, ie
one can have property in something of no economic value, and conversely one
may not have property in something which is of economic value, such as the
knowledge a teacher imparts to his students. Yet, one can create property right by
making the object of property scarce. How then do we determine rights of property?
Cohen’s analysis shows that the rules relating to property in many societies are
often influenced by such consideration as human needs for certainty, justice or
fairness, economic efficiency, efficient administration of the rules etc, and where
these considerations point to different directions, the existence of the property is
more controversial.

If by property we mean the rights to tangible or intangible things vis a vis others,
what is the nature of these rights? What do they involve? Cohen’s analysis shows
that it is not simply a right to use the thing (although in most cases property right
does give one the right to use the thing) for one may have the right to use a bridge
but does not necessarily own it. It does not have to be an exclusive right to use the
thing for others may also have a claim of rights over it. But it must at least involve
a right to exclude whether that right is exclusive or shared with others, and one
may add, a right to prevent interference of your right to use from others who do
not have rights over the thing, and a right to allow others to use the thing. But such
rights to exclude, to prevent interference, to permit the use of the thing must also
be backed up by a sovereign in a predictable way; one must be able to count on the
state to lend help in the enforcement of those rights. Furthermore, the rights (which

12 Murphy, WT and Roberts, S, Understanding Property Law, 2nd edn, 1994, Fontana, at 50.
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may have derived from a contract with an individual, for example when one buys
an air-conditioner from a supplier) must be enforceable against the whole world
and not merely an individual who has agreement with one which confers one the
rights.

Felix S Cohen, Dialogue on Private Property (session 1)
[1954] Rutger’s Law Review, 357-74

[Cohen started his dialogue by discussing private property and communism
and concluded that there are some legal facts which are not just matters of words
or definitions or theories, but which are objective in the sense that the facts
remain no matter what kind of language we use to describe them, and here, of
course, while we are talking now about property we might as well be talking
about contracts, or crimes, or constitutions, or rules of law. Or we might be
talking about mathematics or music. Here we are dealing with realities which
have their origin in human institutions, but they are objective facts in the sense
that we have to recognise their existence or else bump our heads against them.]

Does Private Property Exist?

Now, let us see if we can get a clearer notion of the kind of facts that we are
dealing with when we talk about property. We have all agreed that there is such
a thing as private property in the United States, but suppose we run into a sceptic
who refuses to accept our agreement. What evidence, Mr Black, can you produce
to show that private property really exists?

B.  Well, here is a book that is my property. You can see it, feel it, weigh it.
What better proof could there be of the existence of private property?

C. I can see the shape and color of the book very well, but I don't see its
propertiness. What sort of evidence can you put forward to show that the
book is your property?

Well I paid for it.
Did you pay for your last haircut?
Yes.

And did you pay for last year’s tuition, and last month’s board, and your
last railroad trip?

Yes.
But these things are not your property just because you paid for them, are
they?

B. No, I suppose not, but now you are talking about past events and I am
talking about a material object, a book, that I bought and paid for, which is
something quite different from last year’s tuition, or last night’s dinner.

N =N

n =

C. You could cite in support of that distinction, the definition of property given
by Aigler, Bigelow and Powell:

Human beings...have various needs and desires. Many of these relate to
external objects with which they are in some way associated... The law
of property may be looked at as an attempt upon the part of the state,
acting through its courts and administrative officers, to give a
systematised recognition of and protection of these attitudes and desires
on the part of individuals towards things. (Cohen and Cohen, Readings
in Jurisprudence and Legal Philosophy 17 (1951) Little, Brown & Co.)

B. Yes, I think that clarifies our idea of property.
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But is the copyright to a song a material, external object?
No. I suppose not.

And what about a mortgage or a patent on a chemical process or a future
interest? These things can be property without being material objects, can’t
they?

Yes, I suppose they can.

Then what makes something property may be something intangible,
invisible, unweighable, without shape or color?

I suppose that may be true in some cases, at least with respect to certain
forms of intangible property.

Well, let’s take the simplest case of tangible property, a piece of real estate,
an acre of land on the outskirts of New Haven that you, let us assume, own
in fee simple absolute. Would you say that the soil and the rock and the
trees are tangible?

Yes, they certainly are.

But if you cut down the trees and sell them for firewood, the real property
is still there on the outskirts of New Haven?

Yes.

And if you cut the sod and sell that, and dig up the top soil and sand and
gravel and rock and sell that, the real property is still there on the outskirts
of New Haven and you still have your fee simple absolute?

Yes.

Then a fee simple absolute is a sector of space in time and no more tangible
than a song or a patent?

I see no way of avoiding that conclusion.
But you are not happy with this conclusion?
No, your questions seem to make property vanish into empty space.

Perhaps that is because you are assuming that reality always has a position
in space. It seems to me that you and Aigler, Bigelow and Powell, are all
prisoners of common sense, which is usually the meta-physics of 500 years
back. In this case the current common sense is the metaphysical doctrine
of Duns Scotus, William of Occam, and other 14th and 15th century
scholastics who held that all reality is tangible and exists in space That
idea runs through a great deal of common law doctrine. Take, for example,
the ceremony of livery of seizin, by which in transferring a possessory
estate in land you actually pick up a piece of the sod and soil and hand to
the grantee; or take the old common law rule that a mortgage consists of
a piece of paper, and if this piece of paper is destroyed, the mortgage
disappears. Why should we assume that all reality exists in space? Do
our differences of opinion exist in space? Why not recognise that spacial
existence is only one of many realms of reality and that in dealing with
the law we cannot limit ourselves entirely to the realm of spacial or physical
existence?

Property as Social Relations

Can we all agree at this point that essentially this institution of private property
that we are trying to identify in outline is not a collection of physical objects, but
rather a set of relationships—like our conversation or our differences of opinion?
If we can agree on this, at least tentatively, perhaps we can go on to the narrower
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question, what sort of relationship exactly is this property? Is it a relationship of
a man to a thing, or is it a relationship among men? Mr Delaney, does Hegel
have any light to throw on this issue?

D. Hegel seem to think that property involves the relationship of a man to a
thing. He says:

A person must translate his freedom into an external sphere, in order
that he may achieve his ideal existence. (Readings at 73.)

And then he says:

A person has the right to direct his will upon any object, as his real and
positive end. The object thus becomes his. As it has no end in itself, it
receives meaning and soul from his will. Mankind has the absolute right
of appropriation over all things. (Readings at 74.)

C. Is that pretty close to Blackstone’s definition of property?

D. Yes, Blackstone refers to property as the ‘sole and despotic dominion which
one man claims and exercises over the external things of the world, in
total exclusion of the right of any other individual in the universe.’
(Readings at 7.)

And Blackstone also says:

In the beginning of the world, we are informed by Holy Writ, the all
bountiful Creator gave the man ‘dominion over all the earth; and over
the fish of the sea, and over the fowl of the air, and over every living
thing that moveth on the earth’ This is the only true and solid foundation
of man’s dominion over external things, whatever airy metaphysical
notions may have been stated by fanciful writers upon this subject.
(Readings at 76.)

C. And under that view, would you say that Adam, when no other individuals
existed, had a property right over all the earth?

D. I think Hegel and Blackstone would have to say that, but I would have
some doubts since we have seen that property may not involve external
objects at all.

C. Well, now in the world we live in, could you point to any examples of
property in Blackstone’s sense of ‘sole and despotic dominion...over the
external things of the world, in total exclusion of the right of any other
individual in the universe’?

D. No,Idon’t think I could.

C. What does Von Jhering mean when he says, in the passage quoted by Ely
(Readings at 13) that an absolute right of property would result in the
dissolution of society?

D. Isuppose he means that society could not exist without laws of taxation,
eminent domain, public nuisances, etc, and if any property owner could
really do anything he pleased with his own property, the rights of all his
neighbors would be undermined.

C. Exactly. In fact, private property as we know it is always subject to limitations
based on the rights of other individuals in the universe. These limitations
make up a large part of the law of taxation, the law of eminent domain, the
law of nuisances, the obligations of property owners to use due care in the
maintenance and operation of their property, and so on. Property in the
Blackstonian sense doesn’t actually exist either in communist or in capitalist
countries. At any rate, the physical relationship of man to thing that
Blackstone and Hegel are talking about is now what distinguishes the
privately owned steel plant in the United States from the government plant
in Soviet Russia, is it?
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No, I suppose not.

Can we agree then that this institution of property that we are trying to
understand may or may not involve external physical objects, but always
does involve relations between people. Unless there is some dissent to that
proposition, I suggest that we consider this as our fourth tentative conclusion
with respect to the nature of property. Property, at least the kind of institution
that we are talking about when we distinguish between a capitalist and
communist country, is basically a set of relations among men, which may
or may not involve external physical objects. Would you dissent from that—
conclusion, Mrs Evans?

Well, calling property a set of relations among men is such a vague generality
that I'd hardly dare dissent from it.

Property and Wealth

C.

Of course you're right, and yet a generality that is true may be more useful
than a more specific idea like Blackstone’s that is false. But can we make
our conception of property more specific without excluding any of the rights
we recognize as property rights? Have you any suggestions, Mrs Evans, to
help us clarify this set of relations that we call property? Do you see any
point in the suggestion of Hamilton that property is essentially an economic
concept?

Yes, it seems to me that when we are talking about property we are really
talking about economic goods or wealth.

Mrs Evans, I have here some personal papers that are of no possible value
to anyone else in the world. If somebody took these papers from me and I
brought suit to have them returned, do you think the court would require
the return of these papers?

Yes, I suppose it would.

Would you then say that these papers are my property even though they
have no economic value?

Yes, I would.

Or let us suppose that I have an inalienable life estate in a piece of land
for which I have no possible use. Economically, the land is a burden
rather than an advantage to me. Still, if somebody trespassed on it I
could get at least a nominal judgment. Would you call that estate my
private property?

Yes, I suppose we would have to call it private property.

Then there is such a thing as valueless property, and economic value is not
essential to the existence of legal property?

Yes, I suppose we would have to accept that conclusion.

What about the other side of Hamilton’s equation between wealth and
property? Could there be wealth that did not consist of private property?
Suppose I discover a new form of exercise that increases the life-span of
diabetics. Would that discovery add to the wealth of mankind?

Yes, I suppose it would, if put to use.

And to the extent that I were willing to communicate that discovery to
individuals and charge them for the teaching, the discovery would be of
value to me, would it not?
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Yes, I suppose it would.

And yet this bit of knowledge which I could not prevent anyone else from
using or discovering would not be property, would it?

No, I suppose not.

Then it seems to me we have come to the conclusion that not only is there
valueless property, but there is also propertyless value.

I see no way of avoiding that conclusion.

Would you agree that air is extremely valuable to all of us?

Yes, of course.

Why then is there no property in air?

I suppose because there is no scarcity.

Suppose there were no scarcity of any material objects.

I suppose then there would be no property in material objects.
Would you say then that private property is a function of privation?

Yes I suppose it is, in the sense that if there is no possibility of privation
there cannot be private property.

And would you also say that wealth is a function of plenty?

Yes, if we think of wealth broadly as covering the whole field of human
goods, or utilities, or enjoyments.

Then, wealth and property are in some opposites rather than identical?
I am not sure what that means, practically.

Doesn’t it mean, practically, that if we could create a situation in which no
man lacked for bread, bread would cease to be an object of property; and if
conversely, we could create artificial scarcities in air or sunshine, and then
relax these scarcities for a consideration, air and sunshine might become
objects of property? Or, more generally, a society might increase the sum of
its goods and enjoyments by eliminating one scarcity after another and
thus reducing the effective scope of private property.

Yes, I suppose that is so. At least, I don’t see how one can maintain that
private property is identical with goods or wealth.

Well, that seems to leave us with a further point of general agreement.
Property may exist without value; value may exist without property; private
property as a function of privation may even have an inverse relation to
wealth; in short, property is not wealth. But what is it? We are still not
beyond the vague generality that property is a set of social relations among
human beings. We have not yet distinguished between property relations
and other human relations. Mr Fielden, what do you think of the American
Law Institute definition of property as including any rights, privileges,
powers and immunities (Readings at 17-18)? Under that definition, would
immunity from racial discrimination in the exercise of the franchise be a
property right?

Yes. Under that definition I suppose it would.

And would the right to kill in self-defense be a property right?
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Yes. I believe so.

In fact, any legal relationship under the definition of the American Law
Institute is property, is it not?

Yes. I think the definition is comprehensive enough to cover any legal
relation.

Might such a definition of property be useful to the teachers of property
law who agreed on this definition in case they want to stake out jurisdictional
claims to cover any legal problem whatsoever in their property courses?

Yes. I suppose it might have some utility in that direction.

But this definition would not be useful to us in trying to determine whether
property exists in a given factory?

No.

Or suppose we are trying to decide who owns a certain mule. We make a
list of various legal privileges which I have with respect to the mule: for
example, it is my privilege to look at the mule and even to speak to it. Then
we list various immunities that you have with respect to the mule: you are,
for instance, let us say, immune from liability for any damage this mule
does in an unfenced pasture. Is it possible that you and I might draw up a
long list of such rights, privileges, powers and immunities, which according
to the American Law Institute, constitute ownership, and still you and I
might not really own the mule or even know who owns the mule?

That’s quite possible, in fact highly probable, I think.

The Case of the Montana Mule

C.

ez

es|

NmAm

OmAmo

MrE there’s big cottonwood tree at the southeast corner of Wright Hagerty’s
ranch, about 30 miles north of Browning, Montana, and under that tree this
morning a mule was born. Who owns the mule?

I don’t know.
Do you own the mule?
No.

How do you know you don’t own the mule? You just said you didn’t know
who owns the mule. Might it not be you?

Well, I suppose that it is possible that I might own a mule I never saw, but
I'don’t think I do.

You don’t plan to declare this mule on your personal property tax returns?
No.

Why not, if you really don’t know whether you own it? Or do you know?
Well, I never had any relation to any mules in Montana.

Suppose you did have a relation to this mule. Suppose it turns out that the
mule’s father was your jackass. Would that make you the owner of the
mule?

I don’t think it would.

Suppose you owned the land on which the mule was born. Would that
make you the owner of the mule?
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No.

Suppose you owned a piece of unfenced prairie in Montana and the mule’s
mother during her pregnancy ate some of your grass. Would that make
you the owner of the mule?

No, I don’t think it would.

Well, then you seem to know more about the ownership of this Montana
mule than you admitted a few moments ago. Now tell us who really owns
the mule.

I suppose the owner of the mare owns the mule.
Exactly. But tell us how you come to that conclusion.
Well, I think that is the law of Montana.

Yes, and of all other states and countries, as far as I know. For example, the
Laws of Manu, which are supposed to be the oldest legal code in the world,
declare:

50. Should a bull beget a hundred calves on cows not owned by his
master, those calves belong solely to the proprietors of the cows;
and the strength of the bull was wasted. (Institutes of Hindu
Law or the Ordinances of Manu [translated and edited by SG
Grady c 10].)

Now how does it happen do you suppose, that the law of Montana in the
twentieth century AD corresponds to the law of India of 4000 years or so
ago? Is this an example of what Aristotle calls natural justice, (Readings at
371) which is everywhere the same, as distinguished from conventional
justice which varies from place to place and from time to time?

Well, it does seem to be in accordance with the laws of nature that the
progeny of the mother belong to the owner of the mother.

Wouldn't it be just as much in accordance with the laws of nature to say
that the progeny of the father belong to the owner of the father?

I suppose that might be so, as a matter of simple biology, but as a practical
matter it might be pretty hard to determine just which jackass was the mule’s
father.

Then, as a practical matter we are dealing with something more than biology.
We are dealing with the human need for certainty in property distribution.
If you plant seed in your neighbor’s field the biological connection between
your seed and the resulting plants is perfectly natural, but under the laws
of Montana and all other states that crop belong to the landowner. And the
Laws of Manu say the same thing:

49. They, who have no property in the field, but having grain in their
possession, sow it in soil owned by another, can receive no advantage
whatever from the corn, which may be produced. (Institutes of
Hindu Law or the Ordinances of Manu.

Would you say here that as a matter of certainty it is generally easier to say
who owns a field than to say who owned the seeds that were planted in it?

Yes, as a general rule I think that would be the case.

Then whether we call our rule of property in livestock an example of natural
law or not, its naturalness has some relation to the social need for certainty
which seems to exist in 48 different states and 48 different centuries. Do
you think that property law reflects some such human demand for certainty?
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I think it does in the cases we have been discussing.

Couldn’t we have some other equally certain and definite rule, say that the
mule belongs to the owner of the land where it was born.

It might be a hard thing to do to locate the mule’s birth-place, but the young
mule will show us its own mother when it’s hungry.

Suppose we decided that the mule should belong to the first roper. Wouldn't
that be a simple and definite rule?

Yes, but it wouldn’t be fair to the owner of the mare who was responsible
for its care during pregnancy if a perfect stranger could come along and
pick up the offspring.

Now, you are assuming that something more than certainty is involved in
rules of property law, and that somehow such rules have something to do
with ideas of fairness, and you could make out a good case for the
proposition in this case. But suppose you are trying to explain this to a
cowboy who has just roped this mule and doesn’t see the fairness of this
rule that makes it the property of the mare owner. Are there any more
objective standards that you could point to in support of this rule? What
would be the economic consequences of a rule that made the mule the
property of the first roper instead of the mare-owner?

I think that livestock owners wouldn’t be so likely to breed their mares or
cows if anybody else could come along and take title to the offspring.

You think then that the rule that the owner of the mare owns the mule
contributes to economic productivity?

Yes.

But tell me, is there any reason to suppose that the owner of the mare will
be able to raise the mule more economically than, say, the first roper or the
owner of the ground on which the mule was born?

Well, so long as the mule depends upon its mother’s milk, it will be less
expensive to raise it if the owner of the mother owns the offspring. And
presumably the owner of the mother has physical control over his animals,
and no extra effort is involved in his controlling the offspring as long as
they are dependent upon their mother.

So, in effect, the rule we are talking about takes advantage of the natural
dependency of the offspring on the mother animal. By enlisting the force of
habit or inertial, this rule economizes on the human efforts that might
otherwise be expended in establishing control over the new animal. The
owner of the mare has achieved the object of all military strategy—he has
gotten there ‘fustest with the mostest’. We don’t need to pay a troop of
Texas Rangers to seize the mule and deliver it to the owner of the jackass
father who may be many miles away. But why should we have a simple
definite rule in all these cases? Wouldn't it be better to have a more flexible
standard so that we might consider in each case what the owner of the
mare contributed, what the owner of the jackass contributed, what was
contributed by the grass owner who paid for the mare’s dinners, and then
on the basis of all the facts we might reach a result that would do justice to
all the circumstances of each individual case?

The trouble with that is that the expense of holding such investigations
might exceed the value of the mule.
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And would it be easier or harder to borrow from the bank to run a livestock
business if the owner of a mare or a cow didn’t know in advance that it
would own the offspring?

If I were a banker I'd certainly hesitate to make a livestock loan to a herd
owner without such a simple definite rule.

Could we sum up this situation, then, by saying that this particular rule of
property law that the owner of the mare owns the offspring has appealed
to many different societies across hundred of generations because this rule
contributes to the ceremony by attaching a reward to planned production;
is simple, certain, and economical to administer; fits in with existing human
and animal habits and forces; and appeals to the sense of fairness of human
beings in many places and generations?

I think that summarizes the relevant factors.

And would you expect that similar social considerations might lead to the
development of other rules of property law, and that where these various
considerations of productivity, certainty, enforceability, and fairness point
in divergent directions instead of converging on a single solution, we might
find more controversial problems of private ownership?

That would seem to be a reasonable reference.

Ownership, Use and Sale

C.
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Suppose we pass, then, to a slightly more difficult problem. Mrs Farnsworth,
do you own any songs?

No.

How do you know that you don’t own any songs? What does it mean to
say that somebody owns a song?

Well, I suppose it means that the owner has a right to sing the song himself
and has a right to charge others for the privilege of singing the song, or at
least for making commercial use of the song.

You and I have the right to sing ‘Auld Lang Syne” without paying anyone
for the privilege, don’t we?

Yes, I suppose so.

Then, the right to sing can exist even where there is no property right?
Yes.

Can a corporation sing?

No, I don’t suppose so.

But a corporation can own the copyright to a song, can’t it?

Yes.

Then ownership can exist without possibility of the owner’s enjoying or
using what he owns.

Yes, I suppose so.

Then the criterion of use as a mark of ownership breaks down at both ends.
We can have use without ownership and ownership without use. What
about the other half of your criterion, the possibility of charging others for
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the use of something. Suppose you secure a lease on an apartment with the
condition that you can’t assign the lease, can’t sublease the apartment, can’t
have pets or babies on the premises and can’t take in boarders. Might you
not still have a property interest even though you couldn’t sell it?

Yes, I suppose there is such a thing as non-saleable property.

And what about the other side of that equation. Is it possible that you can
buy or sell what is not property at all, services, for example?

Yes, I suppose I have to retreat from the position that the right to sell is a
distinctive characteristic of private property.

But wait, now, before you retreat too far. When you say that an owner can
charge somebody else for the use of what he owns you mean, don’t you,
that he can charge somebody else if that person is willing to pay?

Yes, of course that is understood.

But I could charge you for walking across Brooklyn Bridge if you were
willing to pay for it and that would not be proof that I had a property right
in Brooklyn Bridge, would it?

No, but in that case I could walk across Brooklyn Bridge without paying
you, and in the case of the song, if you owned the song, you could exclude
me from the use of the song unless I made the payment.

Exclusion and Exclusiveness

C.

Well, then, we are really talking about a right of exclusion, aren’t we? What
you are really saying is that ownership is a particular kind of legal relation
in which the owner has a right to exclude the non-owner from something
or other. That is really the point that Ely and Morris Cohen both make,
isn’t it?

Yes, I think that is where they find a difference between property and other
rights.

Do you agree, then, with Ely’s statement: ‘by property we mean an exclusive
right to control an economic good’?

Yes, I think that is a fair statement, except that what is controlled may be an
economic evil rather than a good, or even a worthless thing, as we agreed a
while ago.

Suppose I have acquired a non-exclusive easement to cross a piece of land.
That might be a very valuable right to me, might it not, if that were the only
way of reaching my house from the public streets?

Yes.

But by definition this would not be exclusive and would not be property in
Ely’s sense.

No, I suppose not.

And if I own a beach in common with 600 other people, I would not have
an exclusive right to control the beach, would I?

No.

But aren’t these non-exclusive rights property in the fundamental sense
that I can exclude third parties from certain types of interference with my
activities?
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Yes, I suppose even a non-exclusive right of way wouldn’t amount to
anything if you couldn’t exclude others from fencing off the right of way.

Can we agree, then, that the essential factor that we are reaching for here
is the power to exclude, whether that power is exclusive or shared with
others?

Yes, I think that is an essential factor. There may be others.

Is there any dissent from that proposition? If not, let us put this down as
one more point of agreement in our analysis of the meaning of private
property. Private property may or may not involve a right to use something
oneself. It may or may not involve a right to sell, but whatever else it
involves, it must at least involve a right to exclude others from doing
something.

Now, Mr Galub, if you agree that a property right always involves a power
to exclude, would you also agree that a power to exclude always involves a
property right?

No, not necessarily.

The Yale football team might have the power to exclude the Princeton team
from the goal line, but that would not make the goal line Yale property,
would it?

No, I think we would have to agree more precisely on just what we mean
by a power to exclude.

Property and Law

C.
G.

)

Does Bentham offer any help in clarifying this idea of power?

Yes, I think he does. He draws a distinction between physical power and
the power that is derived from government. He says:

Property and law are born together, and die together. Before laws were
made there was no property; take away laws, and property ceases.
(Readings at 9.)

Then can you say that the kind of power to exclude that is essential to the

institution of property is the power that exists when we can count upon
agencies of the state to help us to exclude others from some activity?

Yes, I think that would help to clarify the idea of property.

Would you say, then, that there is no property without sovereignty and
that property relationships always involve government,—in other words,
that property is a function of government or sovereignty?

Yes, that is what Morris R Cohen, Ely, Hamilton, and Bentham all say and
I think they are right as far as they go.

Could you conceive of a government without property?

Yes, I suppose you might have a purely communistic state with no private
property.

Suppose you had not a communistic state but a state governed by the Mad
Duchess of Alice in Wonderland. Suppose you never could tell whether she
would dispose of any problem by the command ‘off with his head’, or some

other command. Would you then be able to count on the support of the
state in excluding third parties from the use of a patent or anything else?

No, by hypothesis, you have made private property impossible.
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In other words, the existence of private property presupposes not only
sovereignty but some predictable course of sovereign action, so that the so-
called property owner can count on state help in certain situations?

Yes, I suppose that is part of what Bentham means when he says that
property involves established expectations of being able to derive certain
advantages from what one possesses, that expectation based on physical
strength is very tenuous, because others can gang up and take away the
goods of the strong man, but ‘a strong and permanent expectation can result
only from law’. (Readings at 9.)

Well, now, if we can agree that in order to have private property we must
be able to count on governmental help in excluding others from certain
activities, that tells us something important about property. But we still
don’t have a definition of property unless we can say that wherever there is
a power to exclude others with governmental help of some activity there
we have private property. Would such a statement be correct in your
opinion?

I am not sure.

Suppose I live on a street where commercial vehicles are not permitted. If I
see a truck coming down the street I can call a policeman and get the aid of
the state in excluding the truck from the street. Does that mean that I have
a property right in the street?

No. you might have a right to call upon the aid of the state in stopping all
kinds of criminal activities, but that would not give you a property right in
those activities.

Exactly. But if I could not only stop a truck from using the street in front of
my house and secure the help of the state in enforcing that prohibition, but
could also, on my own responsibility, grant permission to somebody to
drive a truck on the street and charge him for the privilege and have the
assistance of the state in enforcing such decisions, then would you say that
I had a property right in the use of the street?

Yes, I think you would. That would be the kind of property that the owner
of a toll road would have.

Private property, then presupposes a realm of private freedom. Without
freedom to bar one man from a certain activity and to allow another man to
engage in that activity we would have no property. If all activities were
permitted or prohibited by general laws there would be no private property.

Does that make sense to you, Mr Galub?

Yes, I suppose we could say that the existence of private property represents
in some ways a middle ground between the absence of government and
the complete determination of human activities by government. I suppose
that is really what Morris Cohen is driving at in the article on ‘Property and
Sovereignty” when he talks about private property as a delegation of
sovereign power in certain limited areas. In those areas the government
doesn’t make a final decision but agrees to back up whatever decision the
so-called owner of property makes.

Very clearly put, I think. Now suppose we put together all the conclusions
we have been able to agree upon so far in our discussion: Private property
is a relationship among human beings such that the so-called owner can
exclude others from certain activities or permit others to engage in those
activities and in either case secure the assistance of the law in carrying out
his decision. Would that be a sound definition of private property?
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I'm not sure what it means to say that a definition is sound or not.

Good. The same word may mean different things to different people.
Therefore, asking whether a definition is true or false is a meaningless
question. But we can ask whether a definition is useful or useless. Any that
may depend upon whether it can be used in a self-consistent manner and
whether it can help to clarify the problems with which we want to deal.
Now, with that explanation what do you think of our definition of private

property?
Well, I'd rather postpone any judgment as to the utility of a definition until

we see how it is to be used and what help it may give us. But atleastI don’t
see any self-contradiction in this definition.

Would you go further and say that a definition which distinguishes between
private property and other legal relationships is more useful than a definition
like that of the American Law Institute which applies in effect to all legal
relations, and is also more useful than the Blackstonian definition which
applies to nothing at all in the real world?

Yes.

And would you say that our definition of private property in so far as it
includes copyrights and patents and fee simples and is not limited to external
objects is more useful than the definitions of Hegel, Aigler, Bigelow, and
Powell in terms of external objects?

Agreed.

Do you find any ambiguities in our definition that might be cleared up by
a more precise use of language?

I'm not sure.

Property and Contract

C.

Isn’t there a basic ambiguity in our use of the word ‘exclusion’? May that
not cover two quite different things, a right against the world and a right
against a specific individual based perhaps upon his own agreement?
Suppose I am operating a string of 50 laundry machines in Washington,
and I enter into a contract with you by which I sell you the machines and
agree that I will stay out of the laundry business in Washington during the
next ten years. Do you see any important difference between the rights that
you would acquire over the machines and the rights that you would acquire
with respect to my entering the laundry business?

I'suppose that one important difference would be that so far as your entering
the laundry business is concerned, I have a right to exclude you, but that
right applies only to the person who made the contract, whereas with respect
to the machines themselves, my right to exclude applies to the whole world.

Exactly. And while both these rights are derived from contract and might
be called contractual rights, we may find it useful to distinguish those rights
that apply only against the contracting party and those rights that apply
against the world at large and call rights of the latter kind property rights.
I don’t say that this strict definition of property is universally followed, but
I think generally we will find it more useful than any broader definition of

property.
Now, at this point, it may be useful to summarize our analysis of property

in terms of a simple label. Suppose we say that is property to which the
following label can be attached:
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To the world:
Keep off X unless you have my permission, which I may grant or withhold.

Signed: Private citizen
Endorsed: The state

Let me offer the caution that such a label does not remove the penumbra of
ambiguity that attaches to every word that we use in any definition. As William
James says, ‘the word “and” trails along after every sentence’. No definition
can be more precise than the subject permits. Aristotle remarks that it is a mark
of immaturity to expect the same degree of precision in human affairs as in
mathematics. All of the terms of our definition shade off imperceptibly into
other things. Private citizen: consider how many imperceptible shadings there
are in the range from private citizen through corporate official, public utility
employee, and government corporation and the state itself. Or consider the
shadings between the state and various other types of organization. Consider
the initial words, To the world” and the large middle ground between a direction
to the whole world and a direction to a specific individual.

Any definition of property, to be useful, must reflect the fact that property merges
by imperceptible degrees into government, contract, force, and value.

If we were to put these relations in the form of a diagram, we can certainly draw
the boundary lines of property at many different points just as we can fix arbitrary
points between day and night and yet understand each other when we draw
these lines at different points.

Are you confused? If you are, perhaps the following extract from Cohen could offer
some comfort and help to dispel some confusions.

Felix S Cohen, Dialogue on Private Property (session 2)
[1954] 9 Rutger’s Law Review, 375-82
Reflections on Confusion

Apparently some of the questions I asked last week left residues of puzzlement
or irritation, judging from after-class discussions. And so before putting any
more questions I'd like to offer a few words of comfort: In the first place if some
of my questions make little sense, please remember an ancient Eastern proverb
which tells us that a fool can ask more questions in an hour than a wise man can
answer in a lifetime. In the second place, let me remind you of John Dewey’s
observation that irritation is the starting point of thought as well as the first sign
of life.

At any rate the question that several students asked after class—'What have we
been driving at?’—is a reasonable question and for a few minutes at least, instead
of asking further questions of my own, I shall do my best to answer that one.
What we were really doing at our last session was to explore some prevailing
confusions about philosophy, jurisprudence, and property.

Two Views of Philosophy

So far as philosophy is concerned, there is an important tradition that regards
the philosopher, in the words of William James, as a blind man in a dark room
searching for a black cat that isn’t there. From that standpoint I think the
distinction between the philosopher and the lunatic is a rather narrow one. Both
admire extraordinary wisdom. The lunatic thinks he has it. The lunatic always
finds the black cat that isn’t there. The philosopher is still looking for it.
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Philosophy thus even in its most esoteric form involves some recognition of our
own ignorance which is, for the most people, intensely irritating.

There is a second conception of philosophy, also pungently expressed by William
James, as nothing but the stubborn effort to think clearly. It is that conception of
philosophy that I propose to explore in these discussions. What does it mean to
think clearly? The best answer that I know to that question is the answer given
by CS Peirce in his essay, How to Make Our Ideas Clear, in which he points out
that the meaning of a general idea like law or property is to be found in all the
examples or consequences of these general ideas in specific situations. The
ambiguities or inconsistencies of our general ideas will be reflected in these
specific applications. You can call this pragmatism or pragmaticism or
operationalism or various other things, but essentially what we have here is not
a school of philosophy but an insight common to many schools. All great
philosophers have had one thing in common. They have all pointed to the
confusions of common thought. We all go along using general terms as if we
knew what they really meant. But when we are pressed we find vast reaches of
ignorance and confusion. We all think we know what a man is. But when the
Psalmist asks, “‘What is man that thou art mindful of him?’, we begin to recognize
the depths of our ignorance. That is the beginning, I think, of philosophy and
jurisprudence.

The Meaning of Jurisprudence

Jurisprudence may mean a good many different things. Medical jurisprudence,
for example, is a high-falutin’ phrase for medical law,—what Wigmore calls
the ‘Quadrusyllabular honorific’. Or jurisprudence may mean the classification
or taxonomy of other people’s legal theories. (Perhaps that is a redundancy:
theories are always other people’s; what we ourselves believe is always fact
or insight or experience or the law). Or jurisprudence may be viewed as a
special branch of the science of transcendental nonsense, the search for the
black cat that is not there, which is so brilliantly described in Von Jhering’s
account of his journey to the ‘heaven of legal concepts’. (Readings at 678.) Or,
finally, we may think of jurisprudence as nothing but the stubborn effort to
think clearly about the practical issues of the law, recognizing that clear and
precise thinking is something that we do not often have time for in the course
of our legal arguments, either in classrooms or in courtrooms. In fact, precise
definition of terms may be as inappropriate on some occasions as the use of a
slide rule to measure one’s portion of steak at a dinner party. And yet there are
times when hard serious thinking is our only path of relief from the swamps
of inertia and superstition. Jurisprudence is not a magical source of answers
to the difficulties that arise in the fields of property, contract, tort, or criminal
law, or in other fields to which talented scholars have devoted lifetimes of
research and study and yet jurisprudence is nothing if it is not relevant to
these fields. Florence Nightingale revolutionized hospital practice by insisting:
Whatever else hospitals do they should not spread disease. And so, the idea
which I should like to pursue in our discussions here is that whatever else
jurisprudence does it should not spread confusion. We have plenty of confusion
to start with in every field of law. Jurisprudence should make it possible for us
to use sterilized instruments in dealing with these common confusions. The
abstract ideas which we use in our jurisprudential analysis should be solvent,
should be able to pay cash on demand in social fact. A term like property
should tell us something about a mule in Montana. A song, an easement,
something about the difference between life in Russia and life in the United
States. When I use a word like law or property you have a right to know
exactly what I mean by the term, and vice versa.
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The Uses of Jurisprudence

Now some of you will ask: Does the pursuit of jurisprudence, in this sense of
the term, have any practical utility? I think it does.

In the first place, it may give us a chance to deal with problems that are not
dealt with thoroughly in any particular law course because they are not
peculiar to any particular course, the problems, for instance, of precedent, of
ambiguity, of whether a defendant could or could not help doing what he
did. And by providing us with over-all ideas of order and system that link
our various law school courses with each other and with our studies in history,
economics, government, and philosophy, it may save our minds from
becoming junkshops.

Again, jurisprudence may be of special value when we are dealing with long-
range prediction involving a forecast of trends of social control. So, too,
jurisprudence may be an essential part of long-range legislative planning.

Jurisprudence may even provide us with avenues to sympathy with our legal
opponents. And here it is worth observing, I think, that there is an important
difference between a lawyer and a soldier. A soldier may be a poorer soldier if
he sympathizes too much with his opponent. But a lawyer must be able to
sympathize with his adversary because otherwise he will have no feeling for
the reactions of judges, juries, and legislators, and because, in the long run,
understanding one’s opponent’s views is the only way to peace, and society
hires lawyers to make peace; people get into plenty of fights without lawyers,
but ending fights generally requires a lawyer’s talents, and especially the talents
of a lawyer who can see both sides of an argument.

It is even possible that jurisprudence in our sense may have something to do
with earning a living. Most law students are naturally worried about finding
clients. But the great lawyers of American history never found clients. They
made clients. The great American lawyers of the 18th century made the
governmental institutions that they later served. The great American lawyers of
the 19th century made the corporations that employed them, fitting together
opportunities and resources, putting together one man’s wealth, another man’s
influence, and a third man’s managerial ability. So the great American lawyers
of the 20th century may very well be creators of those institutions, whatever
they may be, labor organizations, international agencies, new agencies of public
service, that will put their distinctive mark on this century. And these are
problems which cut across all the pigeon-holes of law-school curricula, and need
to be faced in terms of the broad concepts of jurisprudence.

Finally, jurisprudence, as we view it, may provide us with an insurance against
the inconsistency and futility that so many of us are apt to encounter when we
are pushed in one direction by one client, and in another direction by another
client.

But apart from any practical utility which the general ideas of jurisprudence
may have, there is the basic fact that law is a narrowing trade unless one sees it,
as Holmes put it, as a window upon life, and seeing law as a window upon life
is the essence of jurisprudence.

The Meaning of Property
These are the things that were implicit in our last discussion. What was explicit

was the effort to eliminate a host of confusions that have come, through the
years, to cluster about the word ‘property’.
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First, we tried to get rid of the confusion of nominalism, the idea, as expressed
by Walton Hamilton, that ‘property is a euphonious collection of letters “We
considered the hypothesis that the difference between communism and
capitalism is merely one of language, and we found that this hypothesis could
not be maintained. Private property is a fact, and not simply a word.

We then tried to clear away the confusion of materialism which we have inherited
from 14th century scholastic metaphysics, which regards property as things in
space.

Then we tried to dispose of a third major confusion, what may be called semi-
materialism, the idea of property as a dyadic or two-termed relation between a
person and a thing. We found that this conception breaks down at two points.
In the first place, there may be no thing in a property relationship. In the second
place, there is no property so long as there is only one person. Property essentially
involves relations between people.

In the fourth place, we tried to clear up the confusion between the legal concept
of property and the economic or ethical concept of value, and we found that
valueless property and propertyless value are among the facts of life. We then
considered various confusions as to the type of legal relationship that makes up
property, canvassing definitions offered by Blackstone, by the American Law
Institute, and by others, and finding all of these traditional definitions too broad
or too narrow to be useful in analyzing the problems of Montana mules, the
ownership or songs, or the difference between capitalism and communism. We
then went on to analyze the relation between private property and public law
and between property and contract.

What we ended up with was a realistic definition of private property in terms of
exclusions which individuals can impose or withdraw with state backing against
the rest of society. Such a definition is not the only possible definition of property,
and in our reading of Locke and Kant and other legal philosophers we shall
find quite different views of property put forward, but our realistic definition
does offer certain clearcut advantages in legal analysis.

In the first place, such a definition helps us to avoid emotional entanglements.
These emotional entanglements are probably more serious in discussions of
property than in any other field of social controversy. Property, after all, is the
essence of all that is proper. How, then, can any reasonable man oppose property?
If we define property as value, who will oppose value? If we define property as
equities, who is against equities? If the essence of property is enjoyment, who will
oppose enjoyment? But if we can distinguish property from all these related terms
and achieve an unemotional conception in terms of exclusions and state power,
we may have some chance of reaching an objective analysis in trying to determine
whether any given type of private property should be socialized, or whether any
given type of social relationship should be turned into private property.

A second advantage of our realistic definition is that it helps us to avoid
absolutisms in arguments for and against private property. Our definition makes
it clear that the real problems we have to deal with are problems of degree,
problems too infinitely intricate for simple panacea solutions.

A third advantage of our definition is that, unlike Blackstone’s definition, it
does apply to some of the facts of life, and a fourth advantage is that, unlike the
American Law Institute definition, it does not apply to all the facts of our legal
life and therefore makes it possible for us to distinguish between ownership
and non-ownership.

I think it may be possible also to show that our realistic definition of property
will eliminate question-begging arguments, will expose meaningless questions,
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Cohen then had a further dialogue in which they concluded that what judge did
was more important than what they said, and that certain relationships became
property as a result of court decisions, whether or not the court called them property.
They also concluded that sometimes the court established property rights on
unarticulate grounds of ethics or policy and tried to make noises like slot-machines
to give the impression that they were not legislating because people didn’t swear at

will make possible a self-consistent technique of legal analysis and will help us
to understand the world we live in. But these are hypotheses which we can best
test when we put our definition to work in concrete cases...

slot machines the way they did at other human beings.

So what then is property? What is property in Cohen’s analysis? Is there any
other features of property rights? Alicence to use land, for example, as will be seen,
has not traditionally been regarded as property right but a mere personal right.

Consider the following dialogue:

Q.
A.

fe)

Doesn’t a licence have the features mentioned in Cohen’s analysis?

Well, a licence, like the promise of the seller of 50 laundry machines in Washington
to stay out of the laundry business in Washington for the next ten years, is not
enforceable against the whole world except the licensor who made the contract
with you.

But why is a licence not enforceable against the whole world?

Most traditionalists would say because it is a personal right. The whole world
isn’t a party to the contract of licence; it hasn’t entered into a contract with you
which gives you the licence.

When I buy a book from a bookshop, does the whole world also enters into the
contract with me for the acquisition of the book?

No I suppose not.

Am I entitled to read, to keep, and to write anything I like on the book or do
anything I like with it? And am I entitled to exclude anyone from using, reading
or having that book?

Yes. I think you have the rights to do that.

So even though the whole world has not entered into a contract with me in relation
of the book which I bought from a bookshop, I have property rights over it against
the whole world. The lack of a contract with the whole world cannot provide the
justification for denying a licence its property status. A restrictive covenant can
bind a third party even though there is no privity of contract between the covenantee
and the third party. What is it that is missing from a licence which makes the
traditionalists think that a licence is not property?

Is it because in the case of a book, you have obtained the whole bundle of rights
(including the right to use, to exclude, to sell etc) from the seller, whereas a licensee
only has a right to use but no right to exclude other?

But that is question-begging, isn’t it. A licensee does not have a right to exclude a
trespasser only because the rule says that he hasn’t got it. There is nothing in
nature which makes a licensee less able than say, a lessee, to exclude a trespasser.
Is there any consideration which Cohen has mentioned which may militate against
a licence being treated as property?

What about uncertainty, that is the uncertain duration of a licence in some cases?

No one has ever before suggested that a life interest or an easement for life is not
a property. The fact is judges do not feel able to recognise the property quality of a
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licence. This may well be because licence has long been regarded as a personal
right, and many human affairs have proceeded on that basis for so long some of
which are still continuing, and to change the rule retrospectively which a judicial
pronouncement would would be unfair. It would be a different matter if the claim
is anovel one, for example, does one have property right in one’s own personality?
Even then judges may not feel able to address these novel claims, and legislation
may be more appropriate where all the relevant considerations can be taken into
account. Do you agree?

Thus far we have been considering what type of rights are property. If one has
property over something, it is also common to say that he has title to the property.
A number of statutory provisions have provided a definition of property, for
example, in the Settled Land Act 1925, the Law of Property Act 1925, and the
Administration of Estates Act 1925, property includes a thing in action and any
interest in real or personal property.”® And in the Trustee Act 1925, it includes real
and personal property, and any estate share and interest in any property, real or
personal, and any debt, and any thing in action, and any other right or interest,
whether in possession or not.* Is this in line with what we have just been discussing?

Ownership

‘Ownership’ may have several meanings. First it is sometimes used to mean the
rights and incidents of property.”® If one says, I am the owner of the book, it means
he has the rights to use, to sell the book etc; it means the book is his property; he is
the owner of the property. If one says, [ am the owner of the copyright in the book,
again, it means he has the right to use what is contained in the book etc; the copyright
is his property; he is the owner of the property.

But you may have property in something you do not ‘own’, for example, you
may have a right of way over your neighbour’s garden even though you do not
own the garden. The right of way is a property, you have a property in the garden
which is your neighbour’s property; ie you have a more limited form of property in
the garden than your neighbour. You are not the owner of the garden, but you are
the owner of the right of way. This is not inconsistent with what has been said so
far. It depends on what property you are talking about.

In this sense, no one owns land. What one owns is a bundle of rights to use
the land etc. What one owns is an estate or interest in the land and all the rights
and incidents that entails. The ultimate ownership in land, as seen, is in the
crown.

You may also be said to own something even though you may not have all the
rights and incidents that go with property. For example, you are still the owner of
the machine even if you have leased it to a factory for two years. The factory
owner has the right to use the machine during the lease, he is the owner of the
right to use the machine for two years, but he is not the owner of the machine.
You have given away your right to use the machine for two years, but you are

13 Section 117(1)(xx) of the SLA1925; s 205(1)(xx) of the LPA 1925; s 55(1)(xvii) of the AEA1925.
14  Section 68(11) of the Trustee Act 1925.
15 See Honor, AM, ‘Ownership” in Oxford Essays in Jurisprudence, Chapter 5 (1961) (Guest, AG ed).
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still the owner of the machine. In this sense, ownership means the ultimate right
to use and abuse the thing in question. Ownership over certain thing may consist
of ownership of a bundle of rights and these rights can be carved out and enjoyed
by different people. But the one who has the ultimate right to use or abuse the
thing is the ultimate owner. Thus, even though you have the right to use and to
have physical possession of the land, the crown is the owner of the land as the
ultimate right resides in it.

Possession

One concept which is also often discussed in the context of property is possession.
Possession is not equivalent to property or ownership. It does however provide
evidence of one’s rights vis a vis others. It depends on the performance of overt
acts by the possessor which give him control over the thing, and not on intention,
although intention is no doubt a necessary ingredient in the concept of adverse
possession.’® In the process of establishing one’s relationship over the thing vis a
vis another’s relationship with that thing, first possession provides evidence of a
better claim of the rights over the thing. The earlier possession of a claimant enables
him to succeed against a person who has later possession. Why does first possession
provide the basis of ownership or title? The following extract, again from Cohen,
perhaps provides some food for thought.

Felix S Cohen, Dialogue on Private Property (session 2)

[1954] 9 Rutger’s Law Review, 385-87

C. What does your client [Caesar Flavins Justinianus] have to say about first
occupancy as a basis of ownership?

M. ‘Natural reason gives to the first occupant that which had no previous
owner’ (Cohen and Cohen, Readings at 51.)

C. Do you see any connection between laying down rules of natural reason
and running a Roman Empire?

M. Well, if you can persuade people to act in accordance with a code of natural
reason you can certainly economize on expenditures for defense.

C. Suppose you were not an emperor but just an underworld king—or say
general counsel to Mr Costello—and suppose your vice-president in charge
of jewelry stickups complained that while some of his trusted assistants
were carrying through a delicate operation one evening, some of your
gorillas assigned to the slot-machine racket broke open a rival machine
across the street, so that the cops came and that ruined the jewelry operation.
That would be a serious situation, wouldn’t it?

Yes, it would be serious.

0K

Your mob couldn’t last long if your boys kept getting in each other’s way.
What would you do?

M. TI'm afraid I don’t have an expert and informed opinion on that problem.

16 Simpson v Fergus (2000) 79 P & CR 398, CA.
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Suppose you called in your vice-presidents and lieutenants and said: Boys,
it ain’t reasonable for us to be getting into each other’s way on these jobs.
Let’s see that our slot-machine mob keeps away from jewelry store
operations after this. And your boys might answer: ‘Natch, boss’. And would
that be short for ‘natural reason’?

I guess that would be about the sense of it.
And is that what Justinian was doing?
I suppose it was.

Suppose you were a reasonable monkey and you could choose between
picking your own bananas and taking them out of the hands of other
monkeys. What would you do?

I think it would be safer and more comfortable to pick my own bananas,
so long as there were plenty of bananas that other monkeys hadn’t
picked.

And that decision might rest on purely practical considerations of comfort
and safety having no connection with ethics or morality?

I think so.

Suppose you were a reasonable wolf in a society consisting of wolves and
sheep. You would, I suppose, eat sheep.

That’s a reasonable supposition.

Now, suppose you had to decide whether to kill a sheep yourself or to take
mutton out of the jaws of other wolves who had made a kill. Let’s assume,
in spite of Kipling, that wolves are not concerned about law or ethics. What
considerations might lead you to respect the first occupancy of your fellow
wolves and to go out after your own mutton?

Taking mutton out of the jaws of hungry fellow wolves might be a difficult
and dangerous operation.

Exactly. You might end up as the dessert to a mutton dinner. And so in
order to economize on the use of force you would be likely to respect prior
occupancy and hunt down some unoccupied sheep for yourself. Is there
any practical reason, now, why you and your fellow wolves shouldn’t kill
as many sheep as you like?

One very practical consideration would be the probability that if we ate up
all the sheep we would then starve to death.

But if you limited the number of sheep that could be killed in any year
so as to operate on a sustained yield basis, then you and your fellow
wolves could continue to eat sheep indefinitely as long as sheep eat
grass?

That’s clear.

And if you found that Congress had passed a law guaranteeing Alaskan
salmon the right to swim every week-end between Saturday night and
Monday morning without being caught, that would not necessarily mean

that the salmon had beaten the salmon-packers in the halls of Congress,
would it?

No, it might mean that the salmon packers were reasonable enough to see
that unless they curbed their fishing the supply would give out.
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C. And if you found that a capitalist society had on its statute books all sorts
of laws protecting workers against low wages, excessive hours, or other
industrial hazards, would that mean the defeat of capital by labor?

M. No. it might mean that capital had acquired the intelligence and know-
how to keep its labor supply and its market from giving out.

C. Perhaps, then, I can summarize the drift of this discussion by pointing out
that wolves, monkeys, fishermen, gangsters, emperors, capitalists, or other
wielders of power frequently find themselves in a position where the
maintenance of power requires its rational limitation and orderly exercise.
One very simple formula of reasonable restraint that appeals alike to
reasonable monkeys, wolves, gangsters, salmon packers, and Roman
emperors is the rule of first occupancy.

The rule of first occupancy tends to reduce areas of dispute, since ordinarily
there is only one first occupant. The rule tends to reduce areas of conflict since it
preserves the status quo and encourages others to reduce other sheep or bananas
or oysters to possession instead of taking them from the first occupant. By
reducing areas of dispute or conflict, such a rule maintains or strengthens the
power of the possessing group. There may be many other considerations of
economic productivity or justice in favor of the rule of first occupancy. But our
examination of the situation in terms of power indicates that the rule of first
occupancy may appeal very much to a law-giver who is interested only in
strengthening the power of his government or its ruling class.

Justinian puts the rule in the language of natural reason—following Aristotle’s
distinction between the natural, which is everywhere the same, and the artificial
or conventional, which varies from place to place and from time to time. Perhaps
the word ‘natural’ is especially applicable here to a rule that is applied by
monkeys, wolves, or dogs as well as by humans. But even though we don’t use
the language of Justinian today, I wonder if we don’t say the same thing in other
terms.

Classification of property

Property has traditionally been divided into real and personal property. The
distinction is historical because historically only certain property could be enforced
by an action in rem (or a real action), and others could only be enforced by an
action in personam (or a personal action). In a real action, the court would restore to
a dispossessed owner the thing itself, and not merely give compensation for the
loss. In a personal action, the dispossessor had a choice of either returning the thing
or paying the value of it. The type of property which was enforceable by real action
was known as a real property, and by personal action personal property. Only
freehold is real property and any other types of property are personal property
including leasehold estate. Leasehold was classified as personalty because it grew
outside the feudal system of landholding and was then regarded as a personal
commercial contract. By the time leasehold tenure was recognized, the classification
was too well settled to alter. Thus, leases continue to be regarded as personalty.
However, because they have been recognized as interests in land for so long, they
are also called chattels real, the first word indicates their personal nature, the second
shows their connection with land.

Real property (ie the freehold estate) can be divided into corporeal hereditament
which is tangible and incorporeal hereditament which is intangible. The former
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relates to the physical thing, ie the land, the building or things on it, the fixtures etc,
and the latter relates to rights exercisable over land, such as easement etc.

Personal property can also be divided into tangible things which are termed
choses in possession, and intangle things which are termed choses in action. The
former relate to physical things which are not land, such as books, cars, CDs etc.
The latter are rights which are enforceable by action, such as copyrights, patents,
shares etc.

The distinction between real and personal property used to be important because
apart from the availability of real action, personalty devolved on intestacy to certain
relatives of the deceased whereas his realty would pass to his heirs on intestacy.
While the classification continued to be used, the significance in the distinction is
diminishing as many personal property may now be recovered by action, and the
devolution of personalty and realty is governed by the same rules under the
Administration of Estates Act 1925.7

3 PROPOSALS FOR A NEW FORM OF REAL
PROPERTY OR LAND: COMMONHOLD

Aswe will sees, two problems with the existing system of land ownership are, first,
it is difficult for the owner of freehold property to enforce a positive covenant due
to the rule in Austerberry v Oldham Corpn which has been reaffirmed by the House
of Lords in Rhone v Stephens.'® This problem is particularly acute in the case of a
block of flats where the enforcement of positive covenants such as a covenant to
repair or to pay service charges for the maintenance is crucial. In many cases this
difficulty has been avoided by the owner by granting leases of each separate flat or
‘unit’ within the block. In this way the positive covenants can be enforced as between
the owner and the leaseholder under the rules for the running of leasehold
covenants.” This device has, however, brought about a second problem. Many leases
were granted for 99 years and as the lease gets shorter, it becomes a less attractive
security for a mortgagee. Thus these units become unsaleable.

It is to overcome these problems that the Law Commission made proposals in
1987 for the introduction of a new form of property: a third type of tenure known
as commonhold.” Following the Lord Chancellor’s Department’s consultation paper
in 1990,# the Government then announced its proposals for the introduction of
commonhold,” and promised to introduce commonhold legislation as soon as
parliamentary time would allow.”® A new Commonhold and Leasehold Reform

17 Sections 45-47 of the AEA 1925.

18  See Chapter 15, pp 706-08.

19  See Chapter 10, pp 440-59.

20 See The Aldridge Working Group (set up by the Law Commission in response to the Lord
Chancellor’s request) on Freehold Flats and Freehold Ownership of Others Interdependent
Buildings, Cmnd 179, July 1987. See also [1986] Conv 361 (Aldrige, TM).

21  Lord Chancellor’s Department, Commonhold—A Consultation Paper (Cmnd 1345, November 1990)
and the draft Law of Property Bill. See also [1991] Conv 70, [1991] Conv 170 (Wilkinson, HW),
Clarke, DN, ‘Commonhold—a prospect of promise’ (1995) 58 MLR 486.

22 Hansard, HL Deb Vol 530,1601, Friday 12 July 1991.

65



Sourcebook on Land Law

Bill 2000 was introduced on 20 December 2000 in the House of Lords.* Under Part
I of the Bill, each separate property in the commonhold development is referred to
as a unit (which can be a flat, a house, shop or a light industrial unit), and the
owner of the unit a unit-holder. A commonhold association will be set up which
owns and manages the common parts and facilities of the development. The
commonhold association will be a private company limited by guarantee, whose
membership will be restricted to all the unit-holders. It will be registered at
Companies House in the usual way and will have a standard set of memorandum
and articles to be prescribed by the Lord Chancellor from time to time. Thus, within
the commonhold, a unit-holder will own the freehold in the unit and a share in the
commonbhold association.

The rights and obligations of the unit-holders (eg as to the maintenance charges,
voting rights, dispute resolution, and right of entry of the commonhold association
for inspection and maintenance work) will be governed by the memorandum and
articles or a ‘commonhold community statement’. These rights and obligations are
enforceable within the commonhold scheme regardless of subsequent change in
the ownership of the unit.

PartI of the Bill also allows for leasehold to convert to commonhold if the consent
to conversion of 100% of the existing leaseholders can be obtained. This however is
not intended to extend to commercial leaseholders or rack rented commercial
occupiers who are covered by the collective leasehold enfranchisement scheme
developed by the Department of Environment, Transport and Regions.

However, as is pointed out in the explanatory note to the Bill, there are around
one million leaseholders of flats in England and Wales and a similar number of
leaseholders of houses, many of whom are unlikely to be able to convert to
commonbhold. The leasehold system of tenure can have many drawbacks for long
term residential occupiers including the loss in value as the lease approaches the
end of its term, and difficulties leaseholders may have with their landlords. Many
reform measures have been taken over the past 30 years or so to remedy the situation.
However the legal remedies remain incomplete, not user friendly and costly. The
Government issued a consultation paper in November 1998% and a further
consultation paper with a draft Bill on 21 August 2000. These proposals for reform
are now contained in Part II of the Bill.

Part II of the Bill will give new rights to leaseholders who will not be able, or
who may not wish, to convert to commonhold. Leaseholders will be enabled to
take over the management of their building without having to prove any
shortcomings on the part of the landlord and to pay compensation. The Bill will
make it easier for leaseholders of flats to buy collectively the freehold of their building
by simplifying the eligible criteria. It will also provide greater protection for
leaseholders against unreasonable service charges and other payments. It will enable

23  Hansard, HL Deb Vol 543,1332, Tuesday 16 March 1993; Hansard, HC Deb Vol 236, 326w (27 January
1994), 528w (31 January 1994).

24  For the Bill see: http://www.parliament.the-stationeryoffice.co.uk/pa/1d200001/1dbills /038 /
2001038.htm. See also Commonhold and Leasehold Reform: Draft Bill and Consultation Paper
(Lord Chancellor’s Department, Cmnd 4843, August 2000).

25 Residential Leasehold Reform in England and Wales—A Consultation Paper.

26 Commonhold and Leasehold Reform—Draft Bill and Consultation Paper: Cmnd 4843.
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leaseholders to resolve a wider range of disputes before a leasehold valuation
tribunal, strengthen the existing requirements for landlords to consult leaseholders
about major works and extend them to cover any contract for works or services
lasting more than 12 months, and restrict the charging of penalties for late payment
of ground rent and prevent the commencement of forfeiture proceedings until the
facts have been determined.
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CHAPTER 3

SALE OF LAND

Land may be disposed of inter vivos by sale or as a gift or as part of a family
settlement.! It may also be passed on to a person by will or, if the owner dies intestate,
to those persons entitled under the intestacy rules. This chapter only deals with the
disposition of land by sale, as it is by far the most common and significant form of
disposition in practice. It is beyond the scope of this book to examine the details of
land transfer, and reference to specialist conveyancing books should be made.? Some
basic knowledge of disposition by sale is however essential for a better
understanding of the remaining chapters, particularly those on the protection of
legal estates and fragmented equitable interests in both unregistered and registered
systems.?

The process of land transfer by sale involves, invariably, two main transactions:
the contract and the completion (ie the conveyance).* There are, however, various
things a buyer and a seller, or more usually their solicitors, have to do before the
contract, after the contract, before the completion, and after the completion. There
are therefore five stages in the conveyancing of land by sale.

1 STAGE ONE: PRE-CONTRACT
Subject to contract

At pre-contract stage, the buyer and the seller are simply negotiating. They may,
however, ‘agree’ on the sale ‘subject to contract’; and until a contract is signed and
exchanged in the usual way, they are not contractually bound.” There has been
abuse of the “subject to contract’ proviso. However, in 1975 the Law Commission
recommended that no legal status should be given to the ‘subject to contract’ proviso®
and in 1987 recommended that a pre-contract deposit of 0.5% of the purchase price
should be made by both the prospective seller and buyer as soon as they agree on
the sale ‘subject to contract’. They must then exchange the contract within four
weeks and any party who withdraws otherwise than for good cause within that
period will lose the deposit.”

—_

For settlement see Chapters 12 and 13.

2 Storey, IR, Conveyancing, 4th edn, 1993, London: Butterworths; Barnsley; Emmet, LE, Emmet on
Title, 19th edn (by Farrand, JT), 1986, Looseleaf, London: Longman; Ruoff & Roper.

See Chapters 7 and 8.

Other forms of transfer, eg as a gift or by will, etc are not normally preceded by a contract.
Spottiswoode, Ballantyne & Co Ltd v Doreen Appliances Ltd [1942] 2 KB 32 at 35; Keppel v Wheeler [1927]
1KB 577 at 584.

6  Law Commission, Report on ‘Subject to Contract’ Agreements (Law Com 65, January 1975), para 4.
7  Law Commission, Pre-Contract Deposits: A Practice Recommendation by the Conveyancing Standing
Committee (1987), paras 5 and 7.

Q1 = W
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Searches, inquiries and inspections

As in many other contracts, the basic rule in a contract for the sale of land is caveat
emptor (let the buyer beware). It is therefore important and common for the buyer’s
solicitors to carry out searches, enquiries and inspections to find out more about
the property to be transferred. The seller is, of course, under a duty to disclose any
latent defects in his title. Latent defects are incumbrances and any other adverse
interests which a prospective buyer cannot discover for himself by a reasonable
inspection of the property and cover estate contracts, restrictive covenants, certain
easements such as underground pipelines, leases where the tenant is not in
possession etc. When questions are asked about the property, the answers the seller
gives must be accurate to the best of his knowledge. If the buyer exchanges the
contracts as a result of certain misrepresentation on the part of the seller, he may
rescind the contract and/or sue for damages.® But otherwise the seller does not
have to volunteer any information. Thus the buyer has to make standard enquiries
such as any existing disputes over the property, the ownership of boundary walls,
hedges and fences, rights of way, ownership and maintenance of drive way, planning
matters etc. This exercise represents the biggest hazard for prospective buyers who
have to incur considerable time and effort to gather information which may have
already been possessed by the seller. An attempt to solve this problem has been
made by the Law Society in 1990 by introducing a ‘National Conveyancing Protocol’
as a result of the recommendations by the Law Commission’s Conveyancing
Standing Committee in 1989.° The Protocol is intended to be used in all domestic
conveyancing transactions. Under the third edition (1994) of the Protocol," a seller
is required to provide certain standard information including a series of
questionnaires contained in the ‘Property Information Form” and a ‘Fixtures, Fittings
and Contents Form’. It should be noted that the Protocol is only a time saving
device and does not change the caveat emptor rule: it is still the buyer’s responsibility
to find out any other information not covered by the Protocol. Furthermore, the
Protocol is only voluntary rather than compulsory. A copy of the Protocol is provided
at the end of this chapter.

(a) Local searches

Unlike the previous edition of the Protocol, under the third edition, the buyer himself
has to make local searches. There are two separate local searches: the local land
charges search, maintained under the Local Land Charges Act 1975, and additional
enquiries of the local authority. The Local Land Charges Register may be searched
personally or by an application for an official search (using Form LLC1). The
advantage of an official search is that the buyer can get compensation for existing
charges not revealed by the official search certificate." The certificate does not give
any priority period and becomes out of date soon after it is issued. The search will
reveal matters such as compulsory purchase order, planning matters, buildings

8  Section 2(1) of the Misrepresentation Act 1967.

9  ‘Let the buyer be well informed’ (Reports of Conveyancing Standing Committee, December 1989),
para 33. For an examination of the 1st edition of the National Protocol see [1990] Conv 137 (Wilkinson,
HW).

10 With effect from 1 May 1994.

11 Section 10 of the Local Land Charges Act 1975.
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listed as being of historical interest, tree preservation orders, financial charges etc.
Additional enquiries of the local authority can be made (by using Form CON 29) of
the same authority as the search, and in practice the two forms are submitted
together. These additional enquiries cover matters such as liability to maintain the
roadway abutting the property; whether what used to be a private roadway has
been adopted by the local authority to be maintained at the public expense; whether
the property drains into a public sewer; whether there are any plans for new roads,
subways, flyovers within 200 metres of the property, planning permission and
related matters; whether the property is in a smoke controlled area and whether it
is in the Register of Contaminated Land, etc.

(b) Central land charges searches'?

Where the title the buyer is buying is unregistered, under the Standard Conditions
of Sale® the seller promises to sell the property free of entries made in Land Register
or Land Charges register and if the seller does not intend to do so, he must disclose
it in the contract to be approved by the buyer. Thus land charges rank as latent
defects in title and should be brought to the buyer’s attention by the seller. The
position is the same where the Standard Conditions of Sale are not used if the seller
gives full title guarantee.** Furthermore, s 24 of the Law of Property Act 1969 provides
that the question whether a buyer has knowledge of a registered land charge prior
to contract is to be determined by reference to his actual knowledge, without regard
to s 198 which provides that a buyer is deemed to have notice of registered land
charges. Therefore, the buyer is not required by law to make pre-contract land
charges searches. However, as a matter of good practice, it is advisable for the buyer
to make the search to avoid entering into a troublesome contract. Where the Protocol
is used, the seller is required to provide the buyer with a full search of land charges.

(c) Company Registrar searches

If the seller is a company registered under the Companies Acts, it is necessary to
undertake a company register search.

This is to discover any fixed charge or floating charge over the land. A fixed
charge on unregistered land created before 1 January 1970 may be registered either
under the Land Charges Act or at Companies House under the Companies Act
1985. Likewise, floating charges created at any time may be, and often are, registered
at Companies House. Fixed charges created after 1 January 1970 must be registered
both under the Land Charges Act 1972 and the Companies Act 1985. Thus, although
the buyer may rely on the Land Charges Register for fixed charges created after 1
January 1970, it is necessary to search at Companies House to reveal any pre-1970
charges and floating charges at any time.

(d) Other searches

Other searches include searches at the Register of Common Land and Town or
Village Greens where the property to be bought is in an area likely to be affected by

12 See Chapter 7, pp 257-92.
13 Condition 3.1.1.
14 See s 3(1) of the Law of Property (Miscellaneous Provisions) Act 1994.
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aright of common, now registered under the Commons Registration Act 1965, which
may restrict future development. Under the second edition of the Protocol, the seller
would do the search for the buyer. Under the third edition, the buyer would have
to do the search himself.

Where the title of the property to be bought is unregistered, the buyer should
also make the public index map search at the district land registry. This is to verify
that the seller’s title is unregistered and ensure that there are no interests registered
at the Land Registry adverse to the seller’s title. Under the Protocol, the seller’s
solicitor will make the search.

(e) Inspections of property

The buyer should also inspect the property carefully to find out if anyone other
than the seller is in occupation and if so whether they have an interest in the property.
Inquiry must be made of the persons in occupation themselves and not just the
seller.”® The buyer should also look out for any patent defects in title, such as a
neighbour’s right to walk over the garden, etc. The seller is not obliged to disclose
these patent defects to the buyer. Inspections of property are normally done by the
buyer himself with perhaps some advice from his solicitors on the matters to look
out for.

Survey

It is also advisable for the buyer to commission a structural survey of the property
tobe bought. In practice, many house purchases are financed by lending institutions
which will instruct a surveyor to assess whether the security offered is sound. This
will have to be paid for by the buyer and the buyer will normally be reluctant to
commission his own additional survey. If the surveyor is negligent in his assessment
and report made to the lending institution which helps financing the purchase,
and the buyer suffers loss subsequently, the surveyor can be liable to the buyer.'®

Drafting and approving of contract and checking evidence of title

Having made all the relevant searches, enquiries and inspections, if the buyer is
happy with the property on offer and agrees to purchase, the seller’s solicitors will
prepare two copies of a draft contract for the buyer’s approval. Usually, documentary
evidence of title will also be included. But the time-honoured practice is to do this
after the contract. It is a common practice for the parties to adopt the Standard
Conditions of Sale (see pp 108-18)" perhaps with some modifications. As will be
seen, the contract must comply with certain formalities. The buyer’s solicitors will
check the draft contract and may make further enquiries concerning the draft
contract or make suggestions for any amendment. They may also raise questions

15  Hodgson v Marks [1971] Ch 892 at 932, per Russell L].

16  Yianni v Edwin Evans & Sons [1982] QB 438; Smith v Eric Bush [1990] 1 AC 831.

17 Standard Conditions of Sale, 3rd edn, 1995. It is also the 23rd edition of the National Conditions of
Sale and the Law Society’s Conditions of Sale 1995. For an analysis of the 1st edition of the Standard
Conditions of Sale see Adams, JE [1990] Conv 179.
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about the evidence of title provided. The seller’s solicitors will then reply to the
enquiries and submit two copies of the amended draft contract. If the buyer is now
happy with the seller’s replies and the amended draft contract, and pre-contract
searches, enquiries and inspections, his solicitors will return a copy of the draft
contract to the seller’s solicitors. The parties may then fix a date for the exchange of
contracts which will create a legally binding relation.

2 STAGE TWO: CONTRACT

At this stage, the buyer and the seller each have a copy of the approved draft contract.
They must then sign their copies and exchange them. This is known as the exchange
of contracts. On the exchange of contracts, the buyer is normally required to pay
10% deposit of the purchase price. The deposit will be forfeited where the purchaser
is in default’® unless the court otherwise orders, for example, where the vendor
was in default, or where although the purchaser was in default the justice of the
case nevertheless requires the return of deposit.”” The fact that the purchaser was
only minutes late in completing does not normally justify departure from this rule.
Once the contracts are exchanged, the parties are bound irrevocably and must be
ready to proceed to the completion of contract whereby the legal estates will be
conveyed or transferred. Under the Standard Conditions of Sale,” the completion
will normally take place within 20 working days of the exchange of contracts. If the
seller later changes his mind, the buyer may seek an order of specific performance
compelling the seller to carry out the sale. An order of specific performance is often
made almost as a matter of course® (because, land being unique, monetary
compensation will not be an adequate remedy) provided that the buyer can establish
that there is an enforceable contract for the sale of land and he has given
consideration.” This is because specific performance is an equitable remedy and
equity will not assist a volunteer. Usually, before the buyer seeks an order of specific
performance, he may, on or after the completion date, give the seller a notice to
complete within 10 working days making time of completion of the essence of the
contract.® Alternatively, he may choose to simply sue for damages or, if time of
completion is of the essence, rescind the contract on or after due completion date.
Likewise, if the buyer later refuses to proceed with the sale, the seller may keep the
deposit and sue him for breach of contract.

For a contract for the sale of land to be enforceable by legal action, certain
formalities must be complied with. The precise formality requirements depend on
the date the contract is created.

18  See eg Union Eagle v Golden Achievement [1997] 2 WLR 341, PC (purchaser was 10 minutes late for
completion).

19 Section 49(2) of the LPA 1925; Country and Metropolitan Homes Surety Ltd v Topclaim Ltd [1997] 1 All
ER 254.

20 Standard Conditions of Sale, 3rd edn, 1995, Condition 6.1.1.

21  Paid v Ali [1984] Ch 283 at 286G; Graham v Pitkin [1992] 1 WLR 403 at 406D.

22 Hall v Warren (1804) 9 Ves 605; 32 ER 738.

23  Standard Conditions of Sale, 3rd edn, 1995, Condition 6.8. Notice which fails to allow 10 working
days for completion is ineffective: Country and Metropolitan Homes Surrey Ltd v Topclaim Ltd [1997]
1 All ER 254.
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Contracts made before 27 September 1989

(a) Formality

Before 27 September 1989, a contract for the sale of land could be made orally. It
could be made in the same way as any other contract. However, under s 40(1) of the
Law of Property Act 1925, a contract for the sale of land had to be in writing or
evidenced by a memorandum in writing or sufficient act of part performance
otherwise it was unenforceable by action.* Thus, although a purely oral contract
was as valid as a written one, it would be unenforceable.

Law of Property Act 1925
40. Contracts for sale, etc of land to be in writing

(1) Noaction may be brought upon any contract for the sale or other disposition
of land or any interest in land, unless the agreement upon which such action
is brought, or some memorandum or note thereof, is in writing, and signed
by the party to be charged or by some other person thereunto by him lawfully
authorised.

(2) This section applies to contracts whether made before or after the
commencement of this Act and does not affect the law relating to part
performance, or sales by the court.

(b) Effect of s 40 on oral contract

Section 40 did not render the contract void altogether but simply precluded the
bringing of an action to enforce it.” The contract is binding but yet unenforceable.?
The contract could still be enforced in any way except by action. Therefore, if the
buyer paid a deposit under an oral contract, the seller could keep the deposit if the
buyer defaulted as it was normally an implied term in the contract that deposit
was paid as a guarantee against breach of contract and could be forfeited on breach.”
If s 40 had rendered an oral contract void, the deposit would have to be returned,
for there would be no ground upon which the seller could rely to retain the deposit.*
If there was no contract at all, the buyer would be able to recover the deposit on the
ground of total failure of consideration under the law of restitution.”

(c) Contracts governed by s 40

Section 40 applied to any contract for the sale or other disposition of land or any
interest in land. ‘Disposition” is defined as including ‘a conveyance and also a devise,

24 The origin of this statutory requirement as to written evidence was s 4 of the Statute of Frauds
1677. The purpose was to prevent fraud and perjury by false allegations of contracts.

25  Crosby v Wadsworth (1805) 6 East 602 at 611, per Lord Ellenborough CJ; Maddison v Alderson (1883) 8
App Cas 467 at 474, per Lord Selbourne LC; Bristol, Cardiff & Swansea Aerated Bread Co v Maggs
(1890) 44 Ch D 616 at 622; Leroux v Brown (1852) 12 CB 801; Britain v Rossiter (1879) 11 QBD 123.

26  This is described as ‘indefensibly confusing’, Law Commission, Transfer of Land: Formalities for
Contracts for Sale, etc of Land (Law Com 164, 29 June 1987), para 4.2.

27 Thomas v Brown (1876) 1 QBD 714; Monnickendam v Leanse (1923) 39 TLR 445.

28  Chillingworth v Esche [1924] 1 Ch 97 at 112.

29  Used to be called quasi-contract. See Goff, RG and Jones, GH, The Law of Restitution, 5th edn, 1998,
London: Sweet & Maxwell.
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bequest, or an appointment of property contained in a will’.* ‘Conveyance’ is
defined as including ‘a mortgage, charge, lease, assent,® vesting declaration,*
vesting instrument,® disclaimer,* release® and every other assurance® of property
or of an interest therein by any instrument, except a will’.¥” Thus, a contract for the
sale of freehold land, for the grant of a lease, for the assignment of a lease, for the
grant of a mortgage, easement or restrictive covenant etc is caught by the section. A
contract for the grant of a licence such as lodgings® is not caught by the section
because it does not create an interest in land.

(d) Form of memorandum

There was no statutory form of memorandum. Any written document which
showed that there was a contract and what that contract was was enough.” A letter
to the writer’s own solicitor or agent or to a third party* a note in a rent book,* a
receipt, etc are all examples of a sufficient written memorandum. But a written
memorandum which referred to an agreement ‘subject to contract” could not be a
sufficient memorandum, as there was yet no contract to be evidenced by the
memorandum.®” The memorandum must be created simultaneously with or after
the contract was concluded.* In practice, most agreements for the sale of land were
made ‘subject to contract’ so that any correspondence relating to the agreements
‘subject to contract’ before the exchange of contracts could not be used as a sufficient
memorandum. The actual contract was made by the exchange of the formal contracts
prepared by the seller’s solicitors which were themselves in written form. Thus, in

30  Section 205(1)(ii) of the LPA 1925.

31 Thisis a document by which personal representatives transfer property to the beneficiaries under
the will or according to the intestacy rules. The assent must be in writing signed by the personal
representatives but need not be by deed: s 36(1), (2), (4) of the AEA 1925.

32 Thisis a declaration made in a deed of appointment of new trustees that the trust property should
be vested in them jointly with any existing trustees: s 40(1)(a) of the Trustee Act 1925.

33 Including vesting deed and vesting assent. Where a settlement is created inter vivos, it is effected
by a trust instrument and a vesting deed. A vesting deed is the document by which the legal estate
in the settled land is transferred from the settlor to the tenant for life or statutory owner. Where the
settlement is created by will, the will is regarded as the trust instrument and legal estate having
devolved (passed) to the testator’s personal representatives has to be vested in the immediate
beneficiary by a vesting assent. Similarly, a vesting assent is used to transfer the legal estate of
settled land from the personal representatives of a deceased tenant for life or statutory owner to
the immediate beneficiaries (see Chapter 12).

34 The termination, refusal or renunciation of a right, claim, or property, eg a tenant may disclaim a
lease.

35 A document by which a person discharges his claim of a proprietary interest in or over the other’s
land, eg release of an easement, profit 4 prendre and rentcharge.

36 Adisposition or transfer.

37  Section 205(1)(ii) of the LPA 1925.

38  Wright v Stavert (1860) 2 E & E 721.

39 Thirkell v Cambi [1919] 2 KB 590 at 597.

40  Gibson v Holland (1865) LR 1 CP1; Moore v Hart (1682) 1 Vern 110 at 201.

41  Hill v Hill [1947] Ch 231.

42 Evans v Prothero (1852) 1 De GM & G 572.

43 Tiverton Estates Ltd v Wearwell Ltd [1975] Ch 146. Contrast Griffiths v Young [1970] Ch 675 (‘subject to
contract’ agreement held to have been waived orally by a subsequent telephone conversation) and
Law v Jones [1974] Ch 112 (correspondence relating to ‘subject to contract’ agreement held to be
sufficient memorandum).

44  Exceptionally, a prior memorandum might be accepted where a written offer (a prior memorandum)
was accepted orally or in writing: Reuss v Picksley (1866) LR 1 Ex 342; Parker v Clark [1960] 1 WLR 286.
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practice where the contract was made by the exchange of contracts, s 40 was satisfied
by the formal contracts. However, if the contract was for some reason made before
the formal exchange of contracts, the formal contract would serve as a sufficient
memorandum.*

(e) Content of memorandum

The memorandum should state all the important terms of the contract: the names
or descriptions of the contracting parties,* a description of the property,*” the
consideration,® any agreed special terms,* the signature of the party to be charged
or his lawfully authorised agent.” The memorandum must also contain some
indication that the party to be charged recognised that a contract existed.” Where
the memorandum did not include all the terms, it would not be sufficient unless
the term could be waived by the plaintiff.? In the case of a contract to grant a lease,
the memorandum must also contain the following terms: the duration of the lease
and the date of commencement.* If the parties have not agreed on the duration or
the commencement date, there is simply no concluded contract.* Where it was
agreed that the commencement of the lease was subject to a condition precedent
which was likely to occur but the precise date of occurrence was uncertain, the
commencement could be made certain by the occurrence of the event specified in
the condition,”® the memorandum must therefore also contain the condition
precedent.

(f) Joinder of documents

Where all the terms of the agreement were not in a single document but in several
written documents, they might all together constitute a sufficient memorandum
under the doctrine of joinder of documents. For the doctrine to operate, as Jenkins
L] put it:

...there should be a document signed by the party to be charged which while

not containing in itself all the necessary ingredients of the required
memorandum, does contain some reference, express or implied, to some other

45  Cf Wanchford v Fotherley (1694) 2 Free Ch 201 at 202; Gray v Smith (1889) 43 Ch D 20 (rough draft of
an agreement).

46  Potter v Duffield (1874) LR 18 Eq 4.

47  Ogilvie v Foljambe (1817) 3 Mer 53 ("Mr Ogilvie’s House’ was accepted with parol evidence).

48  Or the means of ascertaining it: Smith v Jones [1952] 2 All ER 907 (‘the controlled price fixed by the
government’ held sufficient).

49  Northv Loomes [1919] 1 Ch 378 (one party to pay legal fees of the other); Tweddell v Henderson [1975]
2 All ER 1096 (payment by instalments); Hawkins v Price [1947] Ch 645 (agreed date of vacant
possession).

50 Section 40(1) of the LPA 1925.

51  Tiverton Estates Ltd v Wearwell Ltd [1975] Ch 146; cf Law v Jones [1974] Ch 112.

52  If the term omitted from the memorandum is exclusively to the detriment or for the benefit of one
of the parties, the plaintiff may perform it or waive the benefit of it as the case may be. See North v
Loomes [1919] 1 Ch 378 at 38586 (if the memorandum failed to contain the term requiring the buyer
to pay the seller’s legal fees, the seller could still use the memorandum if he was prepared to waive
the benefit of the term).

53  Dolling v Evans (1867) 36 L] Ch 474.

54  Cartwright v Miller (1877) 36 LT 398; Edwards v Jones (1921) 124 LT 740.

55  Brilliant v Michaels [1945] 1 All ER 121.
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document or transaction. Where any such reference can be spelt out of a
document so signed, then parol evidence may be given to identify the other
document referred to, or as the case may be, to explain the other transaction,
and to identify any document relating to it.*

It is clear from Jenkins LJ’s statement above that the starting point is the document
signed by the defendant. It is this document which must make reference to other
documents before other documents could be read together with the document signed
by the defendant to form a complete memorandum.

(g) Part performance

Where there was no sufficient memorandum, the party seeking to enforce an oral
contract had to show that he had nevertheless partly performed the contract.”” As
Lord Simon once said:

Where...a party to a contract unenforceable under the Statute of Frauds stood
by while the other party acted to his detriment in performance of his own
contractual obligations, the first party would be precluded by the Court of
Chancery from claiming exoneration, on the ground that the contract was
unenforceable, from performance of his reciprocal obligations; and the court
would, if required, decree specific performance of the contract. Equity would
not, as it was put, allow the Statute of Frauds ‘to be used as an engine of fraud’.
This became known as the doctrine of part performance—the ‘part’ performance
being that of the party who had, to the knowledge of the other party, acted to
his detriment in carrying out irremediably his own obligations (or some
significant part of them) under the otherwise unenforceable contract.”®

It is important to note that the doctrine did not create an otherwise non-existent or
incomplete contract. For equity to intervene there must be an already concluded
but unenforceable contract.” But the act of part performance must be sufficient to
prove the existence of a contract. As Lord Reid stated in Steadman v Steadman:

You must not first look at the oral contract and then see whether the alleged acts
of part performance are consistent with it. You must first look at the alleged acts
of part performance and see whether they prove that there must have been a
contract and it is only if they do so prove that you can bring in the oral contract.®’

Taking possession of the seller’s property with his consent® and making alterations
to the property® are classic examples of sufficient acts of part performance. Payment
of money alone was generally not regarded as sufficient® since it could be a gift, a
loan, or the discharge of some obligation and did not necessarily point to a contract
let alone a contract relating to land.* But payment of money together with other
acts such as forbearances in relation to the matrimonial proceedings and the sending
of the transfer document for execution could amount to sufficient acts of part

56  Timmins v Moreland Street Property Co Ltd [1958] Ch 110 at 130.

57  Section 40(2) of the LPA 1925 expressly preserved the operation of the doctrine of part performance.

58  Steadman v Steadman [1976] AC 536 at 558, HL.

59  Lockett v Norman-Wright [1925] Ch 56.

60 [1976] AC 536 at 541.

61  Smallwood v Sheppards [1895] 2 QB 627; see also Wu Koon Tai v Wu Yan Loi [1996] 3 WLR 778, PC.

62 Farrall v Davenport (1861) 3 Griff 363.

63 Lacon v Mertins (1743) 3 Atk 1; Chaproniere v Lambert [1917] 2 Ch 356; Hughes v Morris (1852) 2 De
GM & G 349 at 356.

64  See Barnsley (3rd edn), p 126; cf Megarry and Wade, p 594.
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performance.®® Acts done in contemplation of the making of a contract could not on
the other hand be sufficient part performance. Some examples were: conducting a
survey, instructing a solicitor to draft a formal contract, making a mortgage
application, etc.®

Despite the House of Lords’ decision in Steadman v Steadman that the plaintiff’s
unilateral act in forwarding a transfer for execution was a sufficient act of part
performance,* it seemed that the act of part performance must be carried out with
the defendant’s knowledge and consent. In Steadman v Steadman, the defendant’s
knowledge of the plaintiff’s forwarding of a document for execution after the making
of the contract was probably implied because what the plaintiff did was a common
conveyancing practice.® It also appeared that the act relied upon must point to the
existence of a contract in respect of land and not just any contract.®

Once sufficient acts of part performance could be established, it opens the door
to parol evidence of the whole agreement.” The entire contract with all its terms
including those omitted from any written memorandum could be proved by parol
evidence. Once the contract could be proved, equity might decree specific
performance. The court had a discretion to award damages in lieu of specific
performance under s 50 of the Supreme Court Act 1981. The grant of specific
performance or discretionary damages was governed by the equitable principles
and if these equitable discretionary remedies were rejected, the plaintiff could not
claim damages at common law.” This was because part performance did not make
an oral contract enforceable at law, it only made the contract enforceable in equity.
On the other hand, if the plaintiff could show sufficient memorandum, the contract
would be enforceable at law, and he would be entitled to common law damages as
of right and in a proper case would also be entitled to an order of specific
performance.

Contracts made on or after 27 September 1989

(a) Formality

Section 40 of the Law of Property Act 1925 has now been superseded by s 2 of the
Law of Property (Miscellaneous Provisions) Act 1989 as regards contracts made
on or after 27 September 1989 as a result of the Law Commission’s
recommendations.”

65  Steadman v Steadman [1976] AC 536.

66 For more examples, see Barnsley (3rd edn), pp 123 and 126.

67 [1976] AC 536. See (1974) 38 Conv (NS) 388; (1974) 90 LQR 433; [1979] Conv 402 (MP Thompson);
Law Com No 164, para 1.9 (the doctrine is in a most uncertain state after the decision).

68 [1976] AC 536 at 540, per Lord Reid; at 554, per Viscount Dilhorne.

69  In Re Gonin, Decd [1979] Ch 16 at 31BD. See [1979] Conv 402 (MP Thompson). The House of Lords
was divided on this point in Steadman v Steadman, supra: Lord Reid (at 541) and Viscount Dilhorne
(at 55455) thought that acts pointed to any contract were sufficient while Lord Morris (at 547) and
Lord Salmon (at 567-70) seemed to favour the view that the acts must refer to a contract relating to
land. Lord Simon did not think it necessary to consider this point.

70  Brough v Nettleton [1921] 2 Ch 25 at 28, per Lawrence J.

71 H & A Productions Ltd v Taylor (1955) 105 L Jo 681, CA.

72 See Law Commission, Transfer of Land: formalities for Contracts for Sale etc of Land (Law Com 164, 29
June 1987), paras 4.1011. For an analysis of s 2 of the 1989 Act, see Pettit, PH [1989] Conv 431; (1989)
105 LQR 553 (Annand, RE).
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The contract for the sale of land must itself be in writing containing all the terms™
of the agreement and signed by both parties. Note that the contract must be signed
by both parties,” and not just by the party to be charged.75 Where a letter purporting
to constitute a contract for the sale of land contains a reference to the plan enclosed
with it, the letter is a separate document from the plan itself and it is the letter
which makes reference to the plan which is required to be signed, so that signatures
on the plan itself are insufficient.” Where contracts are exchanged, both copies
must be signed—one by the seller and the other by the buyer. Written offer and
acceptance, which are not reduced into one document signed by both parties or

Law of Property (Miscellaneous Provisions) Act 1989

2.
@

@
©)

Q)

©)

(6)

@)
®)

Contracts for sale etc of land to be made by signed writing

A contract for the sale or other disposition of an interest in land can only be
made in writing and only by incorporating all the terms which the parties
have expressly agreed in one document or, where contracts are exchanged,
in each.

The terms may be incorporated in a document either by being set out in it
or by reference to some other document.

The document incorporating the terms or, where contracts are exchanged,
one of the documents incorporating them (but not necessarily the same
one) must be signed by or on behalf of each party to the contract.

Where a contract for the sale or other disposition of an interest in land
satisfies the conditions of this section by reason only of the rectification of
one or more documents in pursuance of an order of a court, the contract
shall come into being, or be deemed to have come into being, at such time
as may be specified in the order.

This section does not apply in relation to:

(a) a contract to grant such a lease as is mentioned in s 54(2) of the Law of
Property Act 1925 (short leases);

(b) a contract made in the course of a public auction; or

(c) a contract regulated under the Financial Services Act 1986;

and nothing in this section affects the creation or operation of resulting,
implied or constructive trusts.

In this section:

‘disposition” has the same meaning as in the Law of Property Act 1925;
‘interest in land” means any estate, interest or charge in or over land.

Nothing in this section shall apply in relation to contracts made before this
section comes into force.

Section 40 of the Law of Property Act 1925 (which is superseded by this
section) shall cease to have effect.

73

74

75
76

It has been suggested that where the vendor is not identified in the agreement, parol evidence is

not admissible to identify him: Rudra v Abbey National plc (1998) 76 P & CR 537, CA.

‘Signs’ means to write one’s name with one’s own hand: Goodman v | Eban Ltd [1954] 1 All ER 763

at 765 (at 768, per Denning LJ); Firstpost Homes Ltd v Johnson [1995] 4 All ER 355.
Section 2(3) of the LP(MP) Act 1989.
Firstpost Homes Ltd v Johnson [1995] 4 All ER 355.
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two documents which are to be exchanged between them, are not sufficient to give
rise to a written contract.” If the contract does not satisfy the requirements of s 2,
there is simply no contract. The contract is not only unenforceable but utterly void.
The doctrine of part performance cannot now help to establish an otherwise non-
existing contract; there is simply no contract for the plaintiff to partly perform.”
This is envisaged by the Law Commission” and is an inevitable result of the written
requirements of s 2. However, the role previously played by the doctrine of part
performance can now be replaced by other equitable principles in particular by the
doctrine of proprietary estoppel.*® One such example is the case of Lim Teng Huan v
Ang Swee Chuan ®' Here, the plaintiff and the defendant jointly purchased a piece of
land in the names of their fathers. Later, the defendant decided to build a house on
the land for himself. Extensive preparatory works on the land were carried out and
construction started at his own expense. In 1985, the parties entered into a badly
worded agreement whereby the plaintiff acknowledged that he consented to the
construction on condition that he received other unspecified land expected to be
allotted to the defendant by the government in exchange for his undivided half
share in the co-owned land in question. The house was completed in November
1985 and the defendant went into occupation, fencing in virtually the whole of the
land. The plaintiff did not complain about the construction of the house or the
defendant’s use of it as his residence until 1986 when they fell out.

Applying the principles of proprietary estoppel, the Privy Council held that in
the circumstances, it was unconscionable for the plaintiff to go back on the
assumption which he permitted the defendant to make. Although the 1985
agreement was void for uncertainty it provided good evidence of that assumption.
This is interesting because it shows that it is arguable that an agreement which
does not satisfy the requirements of s 2 of the Law of Property (Miscellaneous
Provisions) Act 1989 can nevertheless be enforced in some way under the doctrine
of proprietary estoppel. Although s 2 of the 1989 Act has expressly superseded s
40(2) of the Law of Property Act 1925, proprietary estoppel seems to be capable of
taking the place of the doctrine of part performance in this regard. Indeed this view
was recently endorsed by the Court of Appeal in Yaxley v Gotts.®

Under s 2(5) of the 1989 Act, if an oral agreement can give rise to a resulting,
implied or constructive trust, it can still be enforced by the court. In some cases, the
same circumstances may give rise to a proprietary estoppel and constructive trust.®
In such a case, the agreement is saved by s 2(5). But even if the agreement only

77  Commission for New Towns v Cooper (GB) Ltd [1995] 2 All ER 929, CA; Hooper v Sherman [1994] NPC
153 not followed.

78  Section s 2(8) of the LP(MP) Act 1989; Firstpost Homes Ltd v Johnson [1995] 4 All ER 355 at 358e, per
Gibson LJ; but see Singh v Beggs (1996) 71 P & CR 120 at 122, per Neill L] (‘it may be that in certain
circumstances the doctrine could be relied upon’).

79 Law Com 164, para 4.13

80 Law Com 164, paras 5.1f, 5.4, 5.6. For proprietary estoppel, see Chapter 5.

81 [1992] 1 WLR 113. See [1993] Conv 173 (Goo, SH).

82 [2000] 1 All ER 711. Both Beldam and Clarke L]JJ relied on the Law Commission Report. Robert
Walker L] preferred to allow proprietary estoppel to succeed on the basis that the agreement could
also give rise to constructive trust which is preserved by s 2(5) of the 1989 Act. See also James v
Evans [2000] EG, 21 October 2000, 173.

83 Eg Yaxley v Gotts [2000] 1 All ER 711. For the overlap and differences between the two, see pp 163
66.
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gives rise to a proprietary estoppel, but not constructive trust, the majority in Yaxley
v Gotts is still prepared to uphold the agreement.

The doctrine of joinder of documents is preserved.* The requirements of writing
under s 2 do not apply to a contract to grant a lease taking effect in possession for a
term not exceeding three years at the best rent reasonably obtainable without taking
a fine.® This removes one of the anomalies under the old s 40 that a contract for
such a lease must be in writing or evidenced by written memorandum or part
performance while the grant of such a lease can be oral under s 54(2) of the Law of
Property Act 1925. The section does not apply to any contract made before 27
September 1989 and those contracts are still governed by the old law which has
been discussed above. It should be noted that the 1989 Act was designed, as its
preamble indicates, to make new provision which was intended to make radical
changes to contracts for the sale or other disposition of interest in land and to simplify
the law and to avoid dispute. Thus, cases on the old law may not be authority for
the construction of the wording of the new provision; it is not right ‘to encumber
the new Act with so much ancient baggage’.®

(b) Contracts governed by s 2

Section 2 applies to all contracts for the sale or other disposition of an interest in
land. ‘Disposition” has the same meaning as in s 205(1)(ii) of the Law of Property
Act. An ““interest in land” means any estate, interest or charge in or over land’.¥
Thus, all transactions previously covered by the old s 40 are governed by s 2. The
scope of s 2 is, however, limited by the judiciary in a number of cases. In Spiro v
Glencrown Properties Ltd,*® it was held that although the agreement for an option to
purchase land had to comply with s 2,¥ the exercise of the option did not. It has
also been held that s 2 does not apply to a collateral contract, not of itself a sale of
land contract, which stands side by side with the main sale of land contract.” In
Record v Bell ! it was held that an oral warranty as to the seller’s title was part of a
collateral contract and therefore was binding on the seller and did not render the
main contract void. A ‘lock-out” agreement by which the vendor agrees with a
prospective purchaser not to negotiate with anyone else for a duration is a collateral
contract, and not a contract for the sale of an interest in land, so outside the scope of
s 2.°2 Similarly, in Tootal Clothing Ltd v Guinea Properties Ltd,” it was held that any
executed agreement supplemental to a contract was not affected by s 2. A settlement

84  Section 2(2) of the LP(MP) Act 1989.

85 Section 2(5)(a) of the LP(MP) Act 1989, and s 54(2) of the LPA 1925.

86  Firstpost Homes Ltd v Johnson [1995] 4 All ER 355 at 362h, per Gibson L] (old cases on the meaning of
‘signature’, eg Evans v Hoare [1892] 1 QB 593, and Leeman v Stocks [1951] 1 All ER 1043 were not
followed).

87  Section 2(6) of the LP(MP) Act 1989 (as amended by the s 25(2), Sched 4 of the TLATA 1996).

88 [1991] Ch 537. See [1991] CL]J 236 (Oakley, AJ); [1990] Conv 9 (Adams, JE); [1991] Conv 140 (Smith,
PF).

89  See Commission for the New Towns v Cooper (GB) Ltd [1995] 2 All ER 929, CA.

90 Record v Bell [1991] 1 WLR 853.

91 1Ibid, see [1991] Conv 471 (Harwood, M).

92 Pitt v PHH Asset Management Ltd (1994) 68 P & CR 269.

93 (1992) 64 P & CR 452, see [1993] Conv 89 (Luther, P).
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agreement for the repayment of principal and interest under a mortgage is not
caught by s 2. However, the variation of a sale of land contract has to comply
with s 2.%

Spiro v Glencrown Properties Ltd and Another [1991] Ch 537

Hoffmann J: This is an action for damages for breach of a contract to buy land.
On 14 November 1989, the plaintiff granted an option to the first defendant
(‘the purchaser’) to buy a property in Finchley for £745,000. The option was
exercisable by notice in writing delivered to the vendor or his solicitors by 5 pm
on the same day. The purchaser gave a notice exercising the option within the
stipulated time. He failed to complete and the vendor, after serving a notice to
complete and issuing a writ for specific performance, rescinded the contract.
The second defendant, Mr Berry, is guarantor of the purchaser’s obligations.
On 1 May 1990 the vendor obtained judgment in default of defence against the
purchaser for damages to be assessed. There are now before me a summons by
the vendor for judgment under RSC, Ord 14 against Mr Berry as guarantor and
a summons by the purchaser to set aside the judgment against it. Since both
summonses raise the same short point of law and there are no other issues in
the case, the parties have agreed to treat this hearing as the trial of the action.

The only question for decision is whether the contract on which the vendor
relies complied with the provisions of s 2 of the Law of Property (Miscellaneous
Provisions) Act 1989, which came into force on 27 September 1989, some seven
weeks before the grant and exercise of the option. It is a question which has
produced a lively debate in conveyancing journals.

His Lordship read s 2 of the 1989 Act and continued.

If the ‘contract for the sale...of an interest in land” was for the purposes of s 2(1)
the agreement by which the option was granted, there is no difficulty. The
agreement was executed in two exchanged parts, each of which incorporated
all the terms which had been agreed and had been signed by or on behalf of the
vendor and purchaser respectively. But the letter which exercised the option
was of course signed only on behalf of the purchaser. If the contract was made
by this document, it did not comply with s 2.

Apart from authority, it seems to me plain enough that s 2 was intended to
apply to the agreement which created the option and not to the notice by which
it was exercised. Section 2, which replaced s 40 of the Law of Property Act 1925,
was intended to prevent disputes over whether the parties had entered into a
binding agreement or over what terms they had agreed. It prescribes the
formalities for recording their mutual consent. But only the grant of the option
depends upon consent. The exercise of the option is a unilateral act. It would
destroy the very purpose of the option if the purchaser had to obtain the vendor’s
countersignature to the notice by which it was exercised. The only way in which
the concept of an option to buy land could survive s 2 would be if the purchaser
ensured that the vendor not only signed the agreement by which the option
was granted but also at the same time provided him with a countersigned form
to use if he decided to exercise it. There seems no conceivable reason why the
legislature should have required this additional formality.

The language of s 2 places no obstacle in the way of construing the grant of the
option as the relevant contract. An option to buy land can properly be described
as a contract for the sale of that land conditional on the exercise of the option. A

94 Target Holdings Ltd v Priestley (2000) 79 P & CR 305.
95  McCausland v Duncan Lawrie Ltd [1996] 4 All ER 995.
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number of eminent judges have so described it. In Helby v Matthews [1895] AC
471 at 482, which concerned the sale of a piano on hire-purchase, Lord
MacNaughten said:

The contract, as it seems to me, on the part of the dealer was a contract of
hiring coupled with a conditional contract or undertaking to sell. On the
part of the customer it was a contract of hiring only until the time came for
making the last payment.

In Griffith v Pelton [1958] Ch 205, which raised the question of whether the benefit
of an option was assignable, Jenkins L] said, at 225:

An option in gross for the purchase of land is a conditional contract for such
purchase by the grantee of the option from the grantor, which the grantee is
entitled to convert into a concluded contract of purchase, and to have carried
to completion by the grantor, upon giving the prescribed notice and otherwise
complying with the conditions upon which the option is made exercisable in
any particular case.

In the context of s 2, it makes obvious sense to characterise it in this way. So far,
therefore, the case seems to me to be clear.

The purchaser, however, submits that I am constrained by authority to
characterise an option as an irrevocable offer which does not become a contract
for the sale of land until it has been accepted by the notice which exercises the
option. It follows that the ‘contract for the sale...of an interest in land” within
the meaning of s 2 can only have been made by the letter.

His Lordship referred to Helby v Matthews [1895] AC 471 but distinguished it.

But the concept of an offer is of course normally used as part of the technique for
ascertaining whether the parties have reached that mutual consent which is a
necessary element in the formation of a contract. In this primary sense, it is of the
essence of an offer that by itself it gives rise to no legal obligations. It was for this
reason that Diplock LJ said in Varty v British South Africa Co [1965] Ch 508 at 523:

To speak of an enforceable option as an ‘irrevocable offer’ is juristically a
contradiction in terms, for the adjective ‘irrevocable’ connotes the existence
of an obligation on the part of the offeror, while the noun ‘offer’ connotes the
absence of any obligation until the offer has been accepted.

This does not mean that in Lord Diplock’s opinion, Lord Herschell LC and Lord
Watson in Helby v Matthews [1895] AC 471 were speaking nonsense. They were
not using ‘offer” in its primary sense but, as often happens in legal reasoning,
by way of metaphor or analogy. Such metaphors can be vivid and illuminating
but prove a trap for the unwary if pressed beyond their original context. As I
said recently in another connection in In Re K (Enduring Powers of Attorney) [1988]
Ch 310 at 314:

...there are dangers in reasoning from the metaphor as if it expressed a literal
truth rather than from the underlying principle which the metaphor
encapsulates.

Here the underlying principles are clear enough. The granting of the option
imposes no obligation on the purchaser and an obligation on the vendor which
is contingent on the exercise of the option. When the option is exercised, vendor
and purchaser come under obligations to perform as if they had concluded an
ordinary contract of sale. And the analogy of an irrevocable offer is, as I have
said, a useful way of describing the position of the purchaser between the grant
and exercise of the option. Thus, in | Sainsbury plc v O’Connor [1990] STC 516,
Millett J used it to explain why the grantee of an option to buy shares did not
become the beneficial owner until he had exercised the option.
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But the irrevocable offer metaphor has much less explanatory power in relation
to the position of the vendor. The effect of the ‘offer” which the vendor has made
is, from his point of view, so different from that of an offer in its primary sense
that the metaphor is of little assistance. Thus, in the famous passage in London
and South Western Railway Co v Gomm (1882) 20 Ch D 562 at 581, Sir George
Jessel MR had no use for it in explaining why the grant of an option to buy land
confers an interest in the land upon the grantee:

The right to call for a conveyance of the land is an equitable interest or an
equitable estate. In the ordinary case of a contract for purchase there is no
doubt about this, and an option for repurchase is not different in its nature. A
person exercising the option has to do two things, he has to give notice of his
intention to purchase, and to pay the purchase money; but as far as the man
who is liable to convey is concerned, his estate or interest is taken away from
him without his consent, and the right to take it away being vested in another,
the covenant giving the option must give that other an interest in the land.

The fact that the option binds the vendor contingently to convey was the reason
why an option agreement was held to fall within s 40 of the Law of Property Act
1925: see Richards v Creighton Griffiths (Investments) Ltd (1972) 225 EG 2104, where
Plowman ] rejected a submission that it was merely a contract not to withdraw
an offer. Similarly, in Weeding v Weeding (1861) 1] & H 424, Page-Wood VC held
that the grant of an option to buy land was sufficient to deem that land converted
into personalty for the purposes of the grantor’s will, even though the option had
not yet been exercised when he died. The Vice-Chancellor said, at pp 430-31:

I cannot agree with the argument that there is no contract. It is as much a
conditional contract as if it depended on any other contingency than the
exercise of an option by a third person, such as, for example, the failure of
issue of a particular person.

Thus, in explaining the vendor’s position, the analogy to which the courts usually
appeal is that of a conditional contract. This analogy might also be said to be
imperfect, because one generally thinks of a conditional contract as one in which
the contingency does not lie within the sole power of one of the parties to the
contract. But this difference from the standard case of a conditional contract
does not destroy the value of the analogy in explaining the vendor’s position. So
far as he is concerned, it makes no difference whether or not the contingency is
within the sole power of the purchaser. The important point is that ‘his estate or
interest is taken away from him without his consent’.

His Lordship was referred to Griffith v Pelton [1958] Ch 205 but did not find it helpful.

The purchaser’s argument requires me to say that ‘irrevocable offer’ and
‘conditional contract” are mutually inconsistent concepts and that I must range
myself under one or other banner and declare the other to be heretical. I hope
that I have demonstrated this to be a misconception about the nature of legal
reasoning. An option is not strictly speaking either an offer or a conditional
contract. It does not have all the incidents of the standard form of either of these
concepts. To that extent it is a relationship sui generis. But there are ways in
which it resembles each of them. Each analogy is in the proper context a valid
way of characterising the situation created by an option. The question in this
case is not whether one analogy is true and the other false, but which is
appropriate to be used in the construction of s 2 of the Law of Property
(Miscellaneous Provisions) Act 1989.

His Lordship referred to Beesly v Hallwood Estates Ltd [1960] 1 WLR 549 at 556;
London and South Western Railway Co v Gomm (1881-82) 20 Ch D 562 at 581; and
United Scientific Holdings Ltd v Burnley Borough Council [1978] AC 904 and continued.
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Perhaps the most helpful case for present purposes is In Re Mulholland’s Will
Trusts [1949] 1 All ER 460. A testator had let premises to the Westminster Bank
on a lease which included an option to purchase. He appointed the bank his
executor and trustee and after his death the bank exercised the option. It was
argued for his widow and children that the bank was precluded from exercising
the option by the rule that a trustee cannot contract with himself. Wynn-Parry |
was pressed with the irrevocable offer metaphor, which, it was said, led
inexorably to the conclusion that when the bank exercised the option, it was
indeed entering into a contract with itself. But Wynn-Parry ] held that if one
considered the purpose of the self-dealing rule, which was to prevent a trustee
from being subjected to a conflict of interest and duty, the only relevant contract
was the grant of the option. The rule could only sensibly be applied to a
consensual transaction. While for some purposes it might be true to say that the
exercise of the option brought the contract into existence, there could be no
rational ground for applying the self-dealing rule to the unilateral exercise of a
right granted before the trusteeship came into existence. Wynn-Parry ] quoted,
at p 464, from Sir George Jessel MR in Gomm’s case (1881-82) 20 Ch D 562 at 582,
and said:

As I understand that passage, it amounts to this, that, as regards this option,
there was between the parties only one contract, namely, the contract
constituted by the provisions in the lease which I have read creating the option.
The notice exercising the option did not lead, in my opinion, to the creation
of any fresh contractual relationship between the parties, making them for
the first time vendors and purchasers, nor did it bring into existence any
right in addition to the right conferred by the option.

The contrast between this passage and my citation from Lord Simon of Glaisdale
in United Scientific Holdings [1978] AC 904 at 945, is a striking illustration of how
in different contexts the law can accommodate analogies which appear to lead
to diametrically opposing conclusions.

In my judgment, there is nothing in the authorities which prevents me from
giving s 2 of the Act of 1989 the meaning which I consider to have been the clear
intention of the legislature. On the contrary, the purposive approach taken in
cases like Mulholland [1949] 1 All ER 460 encourages me to adopt a similar
approach to s 2. And the plain purpose of s 2 was, as  have said, to prescribe the
formalities for recording the consent of the parties. It follows that in my view
the grant of the option was the only ‘contract for the sale or other disposition of
an interest in land” within the meaning of the section and the contract duly
complied with the statutory requirements. There must be judgment for the
plaintiff against both defendants with costs.

Record v Bell [1991] 1 WLR 853

Judge Paul Baker QC: The other ground for giving leave to defend is that the
contract for the sale of the house does not comply with the terms of s 2 of the
Law of Property (Miscellaneous Provisions) Act 1989. It is a point of some general
importance, arising under a new statute which has made very substantial changes
in the law relating to contracts for the sale of land. The particular area I am
concerned with is where a contract in two parts has been duly signed by the
respective parties and is awaiting exchange and then some term is orally agreed
immediately prior to exchange and confirmed by the exchange of letters. Is the
statute satisfied? As I see it, that is a very common situation, especially where
there is some pressure to get contracts exchanged, as there frequently is, and
when not all the loose ends are tidied up and some last minute adjustment is
necessary which takes the form of side letters. Iam most indebted to both counsel
for interesting arguments on s 2 of the Act.
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Those provisions are more stringent than were contained in s 40 of the Law of
Property Act 1925 which the Act of 1989 supersedes. In particular, a contract for
the sale of land has to be in writing; it is not sufficient that it be evidenced in
writing. Secondly, the contract must contain all the terms expressly agreed.
Thirdly, the terms must be either set out in the contract or incorporated in it by
reference to some other document. Fourthly, the document incorporating the
terms must be signed by or on behalf of each party. Lastly, where the documents
are being exchanged, all the terms must be incorporated in each document, but
the parties of course can sign separately.

In his submissions to me on this, Mr Halpern for the purchaser said, first, that s
2 does not cater for side letters of the sort involved in the present case unless
they are incorporated into the main agreement; secondly, that the letters were
not incorporated as required by the section; and thirdly, that in any event they
had to be in identical terms when there were two parts to the contract, and these
letters were not in identical terms. He also said, indeed, that these letters were
not more than memoranda of a pre-existing oral contract between the solicitors,
a situation which it was the purpose of the Act to outlaw.

In reply to that, Mr Ritchie for the vendor submitted, first, that side letters may
amount to a collateral contract outside the Act. Mr Halpern conceded that there
was a possibility of side letters being a collateral contract and that unless they
were themselves a contract for the sale of land the Act would not bite. Secondly,
Mr Ritchie said that if that was wrong, these letters were incorporated; thirdly,
meeting Mr Halpern’s point about identity, that these letters were sufficiently
identical; and lastly, that if all those failed, this was a clear case for rectification
or estoppel on which summary judgment could be given.

I start with Mr Halpern’s first two points, that is to say, if there are to be side
letters, they have to be incorporated into the main agreement, and that these
side letters were not incorporated. If there has to be a last minute addition to the
contract after the document has been prepared and is awaiting exchange, it
could be written into the draft contract before exchange, or some reference to it
could be added to the contract so long as all that was done with the authority of
the parties who signed it. I would see no difficulty in adjusting the contract
before the exchange in that way. But, in my judgment, it could not be done
simply by a document which itself refers to the contract, and I reject Mr Ritchie’s
submission on this.

Section 2(1) states that a contract for the sale or other disposition ‘can only be
made in writing and only by incorporating all the terms which the parties have
expressly agreed in one document.” The ‘document’ in that subsection must be
the document which contains the contract for sale. Subsection (2) says ‘the terms
may be incorporated in a document either by being set out in it or by reference
to some other document’. The former document was a direct reference to the
document referred to in sub-s (1), and the purpose of sub-s (2) is to expand what
is meant in sub-s (1) by incorporating the terms. There are two ways they could
be incorporated. They could be set out at length in the contract for sale, or the
contract for sale could refer to some other document in which these terms were
to be found. The document referred to need not itself be signed, but it has to be
identified in the document which is signed.

A letter of variation or a letter of additional terms, not itself a contract for sale,
which is signed by both parties may be a variation of the original contract after
it has been exchanged as, indeed, we have in this very case relating to the
completion date. But it could not, as I see it, be part of the original contract
without there being some reference to it contained in the contract for sale. The
terms agreed before exchange have to be incorporated. I do not have to deal
with the case of physical attachment of a paper containing an additional term
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without verbal reference to it in the main contract. On the facts before me, there
was no reference in the contracts for sale to the supplementary term. It is true
that Mr Offenbach’s letter had been physically attached to the purchaser’s part
of the contract, but there was no similar attachment of the other party’s letter to
the other part of the contract. Under the Act of 1989 the terms have to be expressly
incorporated in each of the contracts where there is more than one.

Ireturn to Mr Ritchie’s point that what happened here amounted to a collateral
contract, that is, an independent contract collateral to the main contract. In such
a case, it is not caught by s 2 unless it is itself a contract for sale.

[His Lordship referred to De Lassalle v Guildford [1901] 2 KB 215; and City and
Westminster Properties Ltd v Mudd [1959] Ch 129 and continued.]

The terms of the two solicitors’ letters in this case are not precisely identical. I
look first at Mr Offenbach’s letter to Mr Berns to see whether there was indeed
a collateral contract between them or whether I would have to say the matter
was unclear and give leave to defend. Just looking at it with that in mind, Mr
Halpern says the status of the letter is uncertain. It was attached to the contract
for sale and was intended to be part of the contract between the parties. It was
strongly urged on me that that showed that it was sought to amend the contract
and not to conclude a collateral contract. But that would not be fatal: as A L
Smith MR said in De Lassalle v Guildford [1901] 2 KB 215 at 221:

It must be a collateral undertaking forming part of the contract by agreement
of the parties express or implied, and must be given during the course of the
dealing which leads to the bargain, and should then enter into the bargain as
part of it.

Further, I note that one of the points that AL Smith MR made was that one has to
see whether it was intended that what the vendor assumed to assert was a fact
or an opinion. Here we have statements of fact within the vendor’s exclusive
knowledge. The statement was that the office copy entries on the register did
contain entries which had been vouched for. Further, Mr Offenbach’s letter is
not inconsistent with the contract, and in particular it is not inconsistent with
special condition H.

Turning to Mr Berns’ letter, I observed it to be stated that the contracts were
exchanged conditionally on the following basis: that the office copies would
reveal the vendor and that there were no other entries on the register other
than financial charges. I do not find in the terms of these letters any difference
between what Mr Offenbach has put forward and what Mr Berns has put
forward as to what the vendor is purporting to guarantee. Mr Berns’ letter, as
one might expect, explains the reasons why it is necessary to put that forward;
that he had failed to obtain up to date copies of the Land Registry entries up to
the point of exchange. He describes it that contracts ‘were exchanged
conditional upon the following basis’, but myself I would not regard that as
fatal to this being a warranty of the sort described in De Lassalle v Guildford
[1901] 2 KB 215 and indeed my conclusion on this is unhesitating. This was, in
my judgment, an offer of a warranty by Mr Berns to Mr Offenbach as to the
state of the title, and it was done to induce him to exchange. That offer was
accepted by exchanging contracts. It would be unfortunate if common
transactions of this nature should nevertheless cause the contracts to be
avoided. It may, of course, lead to a greater use of the concept of collateral
warranties than has hitherto been necessary.

In those circumstances, I do not find it necessary to deal with the questions
which have been argued relating to the degree of identity of documents necessary
for the purposes of the Act of 1989 where the contract is in two parts, or those
relating to rectification or estoppel.
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Tootal Clothing Ltd v Guinea Properties Ltd (1992) 64 P & CR 452, CA

Scott LJ: This is an appeal from the judgment of Douglas Brown ] given on 12
July 1991, on a preliminary issue of law. The facts which give rise to the
preliminary issue are not in dispute and can be shortly stated.

Guinea Properties Management Ltd, the respondent, and Tootal Clothing Ltd,
the appellant, were in the summer of 1990 negotiating about the terms of a lease
of commercial premises, 16/18 High Street Brecon, proposed to be granted by
Guinea Properties as Landlord, to Tootal as tenant. The terms that were under
negotiation and that were in the end agreed between the parties included the
following;:

(i) Tootal were to carry out shop-fitting works to the premises;

(ii) Tootal was to have a rent-free period of three months, within which it was
expected to carry out the shop-fitting works; and

(iii) On the satisfactory completion of the shop-fitting works Guinea Properties
would pay Tootal £30,000 towards the cost of the works.

Formal agreements were prepared embodying the terms that had been agreed
between the parties. The formal agreements were signed by each of the parties.
They were dated 10 August 1990 and exchanged on that date. There were two
agreements that were signed, dated and exchanged. One was an agreement for
a lease whereby it was agreed (i) that Guinea Properties would grant and Tootal
would accept the grant of a 25-year lease in the form of the draft lease annexed
thereto; (ii) that the grant of the lease would be completed on 17 August 1990;
(iii) that Tootal would within 12 weeks from the date of the agreement (or a later
date in the event of certain delays occurring) carry out the shop-fitting works at
its own expense; (iv) that rent under the lease would commence to be payable
three months from the date of the grant thereof; and (v) that ‘this Agreement
sets out the entire agreement of the parties...".

This agreement, which I will hereafter call ‘the lease agreement,” contained no
reference to the other agreement, also dated 10 August 1990, and exchanged on
that date.

The other agreement (which I will call the ‘supplemental agreement’) contained
a recital that:

...the parties have agreed that this Agreement is supplemental to the [Lease]
Agreement and have agreed terms whereby the Landlord will contribute
towards the cost of the Tenant’s Works referred to in Clause 3 of the [Lease]
Agreements.

There was also a recital of the lease agreement. This supplemental agreement,
after the two recitals to which I have referred, then set out the terms on which
the £30,000 would be payable by Guinea Properties to Tootal. I have said before,
and I repeat, that both agreements were signed by each of the parties thereto.

The lease agreement was duly completed on 31 August 1990. A lease bearing
that date in the form of the draft lease annexed to the lease agreement was
granted by Guinea Properties to Tootal. Tootal thereupon set about carrying out
the necessary shop-fitting works. Having completed the shop-fitting works, I
assume satisfactorily, because the contrary has not been suggested, Tootal applied
to Guinea Properties for payment of the £30,000. Guinea Properties declined to
pay, contending that s 2 of the Law of Property (Miscellaneous Provisions) Act
1989 barred recovery by Tootal of the £30,000. Tootal, not surprisingly,
commenced proceedings. The only defence pleaded by Guinea Properties to the
claim by Tootal for the £30,000 was the s 2 point. It was pleaded in Guinea
Properties’ defence that:
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7 The terms embodied in the Document [ie the supplemental agreement] were
not incorporated into the Agreement [ie the lease agreement] or the Lease
and are void and/or unenforceable by virtue of s 2 of the Law of Property
(Miscellaneous Provisions) Act 1989.

His Lordship read s 2(1), (2), (3), (4), (8) and continued.

The preliminary issue brought before Douglas Brown ] for decision was whether
the supplemental agreement was one to which s 2 of the 1989 Act applied.

The argument put forward by Mr Ritchie, on behalf of Guinea Properties, before
the judge as before us, is a simple one. Section 2 requires all the terms of a
contract for the sale or other disposition of an interest in land, ie a land contract,
to be incorporated in one document. The document must be signed by each of
the parties. The term regarding the £30,000 was an intrinsic part of the bargain
which had been agreed between the parties. It was part of the consideration
passing from Guinea Properties to Tootal in exchange for which Tootal was to
accept the lease and was to carry out the shop-fitting works. The bargain was a
land contract. Accordingly, s 2 required the terms regarding the £30,000 to be in
the same document as the other contractual terms of the land contract.

The learned judge, although, as he put it, ‘without any enthusiasm at all’,
concluded that this argument was sound. He accordingly made a declaration
that the supplemental agreement was one to which s 2 of the 1989 Act applied.

In my opinion, the reliance in Guinea Properties’ defence on s 2 of the 1989 Act
misses the point about the purpose and effect of s 2.

Section 2, superseding and replacing s 40 of the Law of Property Act 1925, is
dealing with the circumstances in which a valid and enforceable contract for the
sale or other disposition of an interest in land can come into existence. As
Huffman ] put it in Spiro v Glencrown Properties Ltd:*

Section 2 was intended to prevent disputes over whether the parties had
entered into a binding agreement or over what terms they had agreed.

However, s 2 is of relevance only to executory contracts. It has no relevance to
contracts which have been completed. If parties choose to complete an oral land
contract or a land contract that does not in some respect or other comply with s
2, they are at liberty to do so. Once they have done so, it becomes irrelevant that
the contract they have completed may not have been in accordance with s 2.

In the present case, the parties have agreed all the terms under which the new
25-year lease would be granted, including those relating to the shop-fitting works
and the contribution by Guinea Properties of £30,000 towards the cost incurred
by Tootal in carrying out the shop-fitting works, chose to incorporate the terms
in two documents instead of one, namely the lease agreement and the
supplemental agreement. They then completed the lease agreement. The lease
agreement thereupon ceased to be an executory contract. The question whether
s 2 of the 1989 Act would, because not all the terms of the contractual bargain
had been incorporated into the lease agreement, have rendered the lease
agreement unenforceable became irrelevant. All that was left was the
supplemental agreement. The supplemental agreement was not and is not by
itself a land contract, or, at least, if it is, by incorporation therein of the terms of
the lease agreement, a land contract, then there is no issue in the case that need
detain the court. But on the footing that the supplemental agreement by itself is
not a land contract, which is the contention of Mr Ritchie for Guinea Properties,
there was no longer, after the completion of the lease agreement, any executory
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land contract in existence to which s 2 of the 1989 Act could apply. There was
simply a contract recorded in writing, signed by each party, for the payment of
£30,000 in a certain event by one party to the other.

I am of the opinion, speaking for myself, that even before completion of the
lease agreement on 31 August 1990, s 2 would not have prevented the
enforcement of the lease agreement. If parties choose to hive off part of the
terms of their composite bargain into a separate contract distinct from the written
land contract that incorporates the rest of the terms, I can see nothing in s 2 that
provides an answer to an action for enforcement of the land contract, on the one
hand, or of the separate contract on the other hand. Each has become, by the
contractual choice of the parties, a separate contract.

But it is not necessary for us on the present appeal to decide that point. It suffices,
in my judgment, to say that once the lease agreement had been executed by
completion, s 2 had no relevance to the contractual enforceability of the
supplemental agreement, whether or not that supplemental agreement was
negotiated as part of one bargain that included the terms of the lease agreement.

I would therefore allow this appeal. Guinea Properties has, in my opinion no
defence to the action.

Boreham J. I agree. For the reasons given by my Lord I, too, would allow this
appeal.

Parker L]J. I also agree. The order under appeal provides as follows:

The contract specified in paragraph 2 of the Statement of Claim [which is the
supplemental agreement] is one to which s 2 of the Law of Property
(Miscellaneous Provisions) Act 1989 applies.

If one looks only at the supplemental agreement it does not appear on its face to
be a contract for the sale or other disposition of land at all. The declaration
which is made therefore appears to be defective. It can only be made a contract
to which s 2 of the Act applies if, by reason of its reference to the agreement for
the lease and the terms thereof, the two must be read together. If one reaches the
conclusion therefore that the supplemental agreement is a contract for the sale
or other disposition of land or purported so to be, it follows that all the terms of
s 2 must have been complied with, because all the terms must be in that
document. Accordingly, it appears to me that either the matter of the
supplemental agreement falls wholly outside s 2, or, if it does fall within s 2, it
does not avail the landlords because s 2 would then have been fully complied
with. I agree that the appeal should be allowed and that there is no defence.

Appeal allowed with costs here and below. Application for leave to appeal to the House of
Lords refused.

Implied covenants for title

Before 1 July 1995, it was a common practice for the seller to state the capacity in
which he was selling the property, for example, as beneficial owner. This was
important for the relevant covenants for title to be implied into the contract under
s 76 of the Law of Property Act 1925 (now repealed). Since 1 July 1995, when Part I
of the Law of Property (Miscellaneous Provisions) Act 1994 came into force,” it is
no longer necessary to do this. Instead, it is necessary now for the seller to state in

97 Law of Property (Miscellaneous Provisions) Act 1994 (Commencement No 2) Order 1995 (SI 1995/

1317).
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the contract whether he is offering a full, or a limited, guarantee of title, and certain
covenants for title will then apply.”® Where the Standard Conditions of Sale are
used, the buyer will get a full title guarantee.” Whether the contract is made with
full title guarantee or with limited title guarantee, the covenants to be implied are
that the seller has the right (with the concurrence of any other person conveying
the property) to dispose of the property as he purports to, and that he will at his
own cost do all that he can reasonably do to give the buyer the title he purports to
give.!® Furthermore, if the contract is made with full title guarantee, there is an
implied covenant that the seller is disposing of the property free from all charges
and incumbrances (whether monetary or not) and from all other rights exercisable
by third parties, other than any charges, incumbrances or rights which he does not
or could not reasonably be expected to know about.'™ If the contract is made with
limited title guarantee there is an implied covenant that the person making the
contract has not since the last disposition for value charged or incumbered the
property or granted third party rights over the property or suffered the property to
be so charged or incumbered, and that he is not aware that anyone else has done so
since the last disposition for value.'®

3 STAGE THREE: BETWEEN CONTRACT AND COMPLETION
The buyer’s interest once the contract is concluded

(a) Estate contract

Once a legally enforceable contract has been concluded, ‘equity looks on that as
done which ought to be done’. The buyer is regarded by equity as enjoying a certain
proprietary interest. His legally enforceable contract is an estate contract.
Occasionally, some unscrupulous seller may, having contracted to sell the land to
the buyer, convey it to a third party. In order for the buyer’s estate contract to take
priority over any subsequent third party he should protect it as a Class C (iv) land
charge if the title to the property he is buying is unregistered.'® If the title is
registered, the estate contract should be protected as a minor interest.'® In practice,
as most of the contracts are completed within a relatively short period, they are not
protected unless the completion is to be delayed considerably or there is now a
dispute between the parties.'®

98  Section 1 of the Law of Property (Miscellaneous Provisions) Act 1994.
99  Standard Conditions of Sale, 3rd edn, 1995, Condition 4.5.2.

100 Section 2(1) of the Law of Property (Miscellaneous Provisions) Act 1994.
101 Ibid, s 3(1).

102 Ibid, s 3(3).

103 Section 2(4)(iv) of the LCA 1972. See Chapter 7, p 263.

104 Sections 49(1)(c), 59(2), 54, 58(1) of the LRA 1925.

105 See Barnsley at 214.
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(b) Seller as qualified constructive trustee

Jessel MR once put it in Lysaght v Edwards, ‘the moment you have a valid contract
for sale the vendor becomes in equity a trustee for the purchaser of the estate sold’.*%
This statement should be treated with caution. First, it is inapt to say that the
fiduciary relationship arises when a valid contract is made. Rather, there should be
an enforceable contract before such a relationship could arise.!”” The existence of
this relationship depends on whether the contract is specifically enforceable, ie
whether the contract is one which the court will decree specific performance.!®
Thus, if the contract is valid but unenforceable (where s 40 is not satisfied) or if for
some reason the court will not decree specific performance, then the seller will not
be regarded as a trustee.

Secondly, the fiduciary relationship here is a qualified one. The seller is still
entitled to retain possession and to receive the rents and profits until completion.'®
He also has a lien over the property until the purchase money is paid in full."® He
still enjoys a paramount right to protect his own interest as seller of the property.™!
What it means is that the seller has to exercise a duty of care in managing and
maintaining the property from the exchange of contracts till completion."* If the
property is damaged during the interim period due to the seller’s negligence, he
will be liable to the buyer for the loss.'” If he conveys the property in breach of the
contract to a third party for consideration, he is required to hold the proceeds of
sale on trust for the buyer subject to buyer satisfying his own obligations under the
contract."*

(c) Passing of risk

On the exchange of contract, the risk passes to the buyer."* It is, therefore, the buyer’s
responsibility to insure the property. Under the Standard Conditions of Sale, the
seller is to transfer the property in the same physical state as it was at the date of the
contract (except for fair wear and tear), and he retains the risk until completion."*
But the seller is not under any obligation to insure the property.'?

106 (1876) 2 Ch D 499 at 506. The Law Commission favoured the retention of this peculiar type of trust
relationship: Law Commission, Transfer of Land: Risk of Damage after Contract for Sale (Law Com
191, 23 April 1990), paras 2.7-8.

107 See Barnsley at 243, note 7.

108 Howard v Miller [1915] AC 318 at 326, PC, per Lord Parker.

109 Gedye v Montrose (1858) 26 Beav 45; Cuddon v Tite (1858) 1 Giff 395.

110 Re Birmingham, Savage v Stannard [1959] Ch 523.

111 Shaw v foster (1872) LR 5 HL 321 at 338.

112 Clarke v Ramuz [1891] 2 QB 456, CA.

113 Royal Bristol Permanent Building Society v Bomash (1887) 35 Ch D 390; Ware v Verderber (1978) 247 EG
1081; Lucie-Smith v Carman [1981] CLY 2866.

114 Lake v Bayliss [1974] 2 All ER 1114. See Chapter 4, pp 154-55.

115 Lysaght v Edwards (1876) 2 Ch D 499 at 507. The Law Commission has criticised this rule as
‘fundamentally unsatisfactory and unfair’ because it imposes on the buyer a responsibility to protect
his property at a time when he has no physical control over it: Law Com 191, para 2.9. The Law
Commission has recommended that the risk of physical damage should only pass to the buyer on
completion and this is in line with the Standard Conditions of Sale. See also [1984] Conv 43
(Thompson, MP).

116 Condition 5.1.1.

117 Condition 5.1.3.
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Investigating the title

The modern practice is to inspect the documents of title before the contract. Under
the National Protocol, the documents of title are given to the buyer before the
contract. But the time-honoured procedure is to do this after the contract. This is
the position under the Standard Conditions of Sale."®

With unregistered title, the contract normally specifies a particular document as
the good root of title which is a document that covers the transfer of the whole of
the legal and equitable interests in the property, which describes the property
adequately and which does not cast doubt on the seller’s power to sell. Under s 23
of the Law of Property Act 1969 the seller is required to produce a good root of title
which is at least 15 years old. Thus, immediately after the exchange of contracts
and before the completion, the seller’s solicitors must provide the buyer’s solicitors
(if they have not already done so) with a list of documents of title starting from the
good root, usually accompanied by photocopies of the documents (known as an
epitome) or a document in the form of legal shorthand which summarises the main
contents of title deeds starting from the good root (known as an abstract of title).
The usual process of raising any queries regarding the evidence of title and the
replies thereto will then follow. Much of the study of the substantive law relating to
the sale by trustees for sale or a tenant for life of settled land will be relevant here to
help inspecting the devolution of title where these dispositions form part of the
title.

Where the title is registered, the evidence of title is the register." There is no root
of title and usually there is no need to look at all the documents of title. Occasionally,
earlier deeds which contain covenants or easements referred to in the register may
need to be examined because the register does not always set these out in full.
Section 110(1) of the Land Registration Act 1925 requires the sellers to produce
copies of the entries on the register and of the filed plan (see end of chapter)."*
Under the Standard Conditions of Sale, the evidence of title given must be office
copies of the register.! The buyer may also today search the entries on the Land
Register himself and consent of the seller is not needed.'” If he gets an official
search certificate, he will have a priority period of 30 working days. The register is
divided into three separate registers (the property register, the proprietorship
register, and the charges register) and each has to be checked carefully. Under s
110(2) of the Land Registration Act 1925, the seller must also provide evidence in
respect of any appurtenant rights and interests as to which the register is not
conclusive, such as rights claimed to exist by prescription. Where the registered
title is possessory or qualified, earlier deeds will have to be investigated and the
seller has to provide copies of them under s 110(2).

118 Condition 4.1.1.

119 For details on registered land see Chapter 8.

119a This requirement is badly out of date as the register is now a public document that is readily and
cheaply accessible: Law Commission and HM Land Registry, Land Registration for the Twenty First
Century (Law Com No 271), 9 July 2001, para 2.46.

120 Condition 4.2.1.

121 Section 112(1) of the LRA 1925, as substituted by s 1(1) of the LRA 1988. See also Land Registration
(Open Register) Rules 1992 (SI 1992/122), rr 2—-4.
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Drafting of purchase deed

Once the buyer is satisfied that the seller can pass a good title to him, the buyer’s
solicitors will prepare two copies of the draft purchase deed. Under s 52(1) of the
Law of Property Act 1925 ‘[a]ll conveyances of land or any interest therein are void
for the purpose of conveying or creating a legal estate unless made by deed’. One
notable exception to this requirement, apart from those stated in s 52(2), is that
under s 54(2) of the Act, a lease by parol, taking effect in possession for a term not
exceeding three years at the best rent reasonably obtainable without taking a fine,
does not have to be granted by deed. Thus sale of freehold land or leasehold for
more than three years must be perfected by a deed. The purchase deeds, when
drafted, are then sent to the seller’s solicitors for approval. The seller’s solicitors
check the draft purchase deeds and, when approved, return a copy to the buyer’s
solicitor. The buyer’s solicitors will then prepare the actual deed in its final form
(known as engrossing the purchase deed) and obtain the buyer’s signature to it. It
will then be sent to the seller’s solicitor for the seller’s signature.

(a) Formality
(i) Prior to 31 July 1990

Prior to 31 July 1990 all deeds must be signed, sealed and delivered.'? It had always
been a crucial requirement for a deed to be sealed before it was effective.’” The
requirement of signature was added by s 73(1) of the Law of Property Act 1925.
Any words or conduct by the grantor which signifies that he adopts the deed
irrevocably as his own was sufficient to deliver the deed.'” Attestation (or
witnessing) was not a legal requirement but was exceedingly common in practice.

(it) From 31 July 1990

Since 31 July 1990,'* the formalities of due execution of a deed have been changed.'*
Section 1 of the Law of Property (Miscellaneous Provisions) Act 1989 provides as
follows:

Law of Property (Miscellaneous Provisions) Act 1989
1. Deeds and their execution
(1) Any rule of law which:

(a) the substances on which a deed may be written;

(b) requires a seal for the valid execution of an instrument as a deed by an
individual; or

(c) requires authority by one person to another to deliver an instrument as
a deed on his behalf to be given by deed,

is abolished.

122 Norton, RF, A Treatise on Deeds, 2nd edn (by Morrison, JA and Gooldens, HJ), 1928, Holmes Beach:
Gaunt, p 3.

123 Sheepard’s Touchstone of Common Assurances, 8th edn, 1826, p 56.

124 Xenos v Wickham (1867) LR 2 HL 296 at 312; Co Litt, at 36a; [1990] Conv 85 (D N Clarke).

125 Law of Property (Miscellaneous Provisions) Act 1989 (Commencement) Order 1990 (S11990/1175),
para 2.

126 As recommended by the Law Commission, Deeds and Escrows (Law Com 163,1987) para 2.4.
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Thus, the requirement of a seal for the valid execution of a deed by an individual is
now abolished.’” An instrument will only be a deed if it is made clear on its face
that it is intended to be a deed, and it is signed by the grantor (or one of them if
there are more than one) in the presence of a witness who attests the signature and
itis delivered as a deed by him or a person authorised to do so on his behalf.'*® The
grantor may direct someone to sign the deed for him in his presence and the presence

@

©)

(4)

©)

(6)

An instrument shall not be a deed unless:

(a) it makes it clear on its face that it is intended to be a deed by the person
making it or, as the case may be, by the parties to it (whether by
describing itself as a deed or expressing itself to be executed or signed
as a deed or otherwise); and

(b) it is validly executed as a deed by that person or, as the case may be,
one or more of those parties.

An instrument is validly executed as a deed by an individual if, and only if:
(a) it is signed:

(i) by him in the presence of a witness who attests the signature; or
(ii) at his discretion and in his presence and the presence of two
witnesses who each attest the signature; and

(b) it is delivered as a deed by him or a person authorised to do so on his
behalf.

In sub-s (2) and (3) above ‘sign’, in relation to an instrument, includes
making one’s mark on the instrument and ‘signature’ is to be construed
accordingly.

Where a solicitor or licensed conveyancer, or an agent or employee of a
solicitor or licensed conveyancer, in the course of or in connection with a
transaction involving the disposition or creation of an interest in land,
purports to deliver an instrument as a deed on behalf of a party to the
instrument, it shall be conclusively presumed in favour of a purchaser that
he is authorised so to deliver the instrument.

In sub-s (5) above:

‘disposition” and “purchaser’ have the same meanings as in the Law of
Property Act 1925; and

‘interest in land” means any estate, interest or charge in or over land.

of two witnesses who each attest the signature.'”

A company may execute a deed by affixing its common seal™®® or by having the
deed signed by a director and the company secretary, or by two company directors.'
It will take effect as the company’s deed as long as it is made clear on its face that it

is intended to be a deed.!®?

127
128
129
130
131
132

Section 1(1) of the LP(MP) Act 1989.

Ibid, s 1(2), (3).

Ibid, s 1(3)(a)(ii).

Section 36A(2) of the Companies Act 1985.

Ibid, s 36A(4), as it is no longer necessary for a company to have a common seal (s 36A(3)).
Ibid, s 36 A(5). For the problems relating to the execution of deeds by company see Law Commission,
The Execution of Deeds and Documents by or on Behalf of Bodies Corporate (Law Com No 253, 26
August 1998).
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The intention that an instrument is a deed is often made clear by words such as
IN WITNESS WHEREOF the vendor (or the parties hereto) have signed this
document as a deed the day and year first above written’.

Attestation which was already a common practice before 1989 has now become
a formal legal requirement. In registered conveyancing, attestation has also been
made part of the formal requirements in Transfer Form 19.%

LAND REGISTRATION (EXECUTION OF DEEDS) RULES 1990
FORM 19—Transfer of Freehold Land (Whole) (Rule 98)
H M LAND REGISTRY
Land Registration Acts 1925 to 1986

[County and District or London Borough]............c.c...........
Title NO o

In consideration of pounds (£) receipt of which is acknowledged [1] AB of &c.,
transfer[s] to CD of &c., the land comprised in the title above referred to.

where the transfer is to be executed personally by an individual add

[Signed as a deed or Signed and delivered]} (Signature of AB)
by AB in the presence of:

(Signature, name and address of witness)
where the transfer is to be executed by an individual directing another to sign on his behalf add

[Signed as a deed or Signed and delivered]
by XY at the direction and on behalf of
AB in [his or her]

presence and in the presence of:

(Signature of AB by XY)
(Signatures, names and addresses of two witnesses)

where the transfer is to be executed by a company registered under the Companies Acts, using
its ommon seal, add

The common seal of AB was affixed in the } (Common seal of AB)
presence of: }

133 Rule 98 and Schedule of the LRR 1925.
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Director ......cccccevveeueeens
Secretary ........cccoeeueunns

where the transfer is to be executed by a company registered under the Companies Act, without
using a common seal, add

Director
[Secretary or

[Signed as a deed or Signed and delivered] by AB}
acting by [a director and its secretary or two directors}
Director]

Precedent of a conveyance®*

THIS CONVEYANCE is made the 1st day of June, 1984,

BETWEEN Victor Vendor of No 1 Smith Street Dorking in the County of Surrey Clerk
(hereinafter called ‘the vendor’) of the one part and Percy Purchaser of No 2 Brown
Street Lewes in the County of Sussex Auctioneer (hereinafter called ‘the purchaser’)
of the other part

WHEREAS—

1) The vendor is the estate owner in respect of the fee simple of the property
hereby assured for his own use and benefit absolutely free from incumbrances

2) The vendor has agreed with the purchaser to sell to him the said property
free from incumbrances for the price of £50,000

NOW THIS CONVEYANCE WITNESSETH that in consideration of the sum of £50,000
now paid by the purchaser to the vendor (the receipt whereof the vendor hereby
acknowledges) the vendor hereby conveys to the purchaser with [full/limited] title
guarantee.

ALL THAT messuage or dwelling house with the yard gardens offices and outbuildings
thereto belonging known as No 703 Robinson Street Ashford in the County of Kent
which premises are more particularly delineated and coloured pink on the plan
annexed to these presents

TO HOLD the same unto the purchaser in fee simple

IN WITNESS WHEREOF the parties to these presents have signed this document as a
deed the day and year first above written

Signed and |}

delivered by the }

vendor in the presence }

of Charles } VICTOR VENDOR
Brown clerk to }

Benham and Gambling }
solicitors }

134 Reproduced with kind permission from Megarry and Wade, 5th edn, 1984, pp 156-57.
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Searches, enquiries and inspections between contract and completion

It is important from the buyer’s point of view to do the usual searches, enquiries
and inspections all over again within the priority period before the completion.
These include searches at the Central Land Charges Registry'® in the case of
unregistered title and the District Land Registry'® in the case of registered title, and
inspecting the property itself. The purpose of these searches, enquiries and
inspections is to ascertain whether the seller can actually sell the property as he has
contracted to do free of third parties incumbrances other than those already disclosed
in the contract.

(a) Searches

Where the title is unregistered, the buyer needs to search the land charges register.
Although the seller would, under the National Protocol, have supplied the buyer
with a copy of the official search certificate of the land charges register, priority is
for only 15 working days and it will probably be out of date by now. Any searches
the buyer did himself earlier on before the contract are, likewise, likely to be out of
date. Another search is therefore necessary. This is because if the search reveals any
registered land charge entered after the contract (the existence of which was not
disclosed by the seller before the contract), the buyer can refuse to proceed to
completion and rescind the contract immediately. An official search which reveals
no registered land charges will also give the buyer a new priority period of 15
working days. The buyer who completes within this priority period will not be
bound by any land charges registered within the priority period.”” Furthermore, s
24 of the Law of Property Act 1969 does not apply to entries made after the contract
and the buyer will be deemed to have actual notice of any land charges registered
after the contract. Where the title is registered, as mentioned above, at some point
after the contract, the buyer needs to make an official search (usually using form
94A) and to obtain an official search certificate. The certificate is essentially the
same as the office copy he was provided with by the seller before the contract but it
is more up to date and gives him a priority period of 30 working days.

(b) Inspections of property

Although this should normally have been done before the contract, it should be
done again before the completion. The purpose is the same, that is to find out any
third party’s interests which cannot be registered at the Land Charges Register or
noted on the Land Register in order that the buyer will not be fixed with constructive
notice of the interests or be bound by any overriding interest.

Pre-completion registration of land charge

With unregistered title, one problem the seller who sells part of his property may
face is the protection of the restrictive covenants the buyer will make in the purchase

135 Priority period is 15 working days (s 11(5), (6)(a) of the LCA 1925).
136 Priority period is 30 working days (Land Registration (Official Searches) Rules 1981 (SI 1981/1135).
137 Section 11(5), (6)(a) of the LCA 1972.
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deed on completion which are in favour of the seller. The restrictive covenants will
no doubt be binding on the buyer when the deed is executed on completion. But
the seller needs to protect the restrictive covenants as a Class D(ii) land charges
before any future purchaser acquires any legal estate or interest from the buyer, in
order that the covenants will bind the purchaser. The buyer might resell the property
before the seller has had a chance to register his restrictive covenants. Although it
is very unlikely that the buyer of a residential property will resell it before the seller
could effect a land charge registration, it is common for the buyer to buy with a
mortgage which finances the purchase. A mortgagee is a purchaser for the purposes
of the Land Charges Act 1972, s 4(6)"*® and when he finances the purchase of a legal
estate in the property, a legal mortgage is often granted. Thus, a mortgagee will be
a purchaser for money or money’s worth of a legal estate and take free of the
restrictive covenants under s 4(6) of the 1972 Act. And if the mortgagee later has to
exercise his power of sale, any purchaser who buys from the mortgagee would
likewise take free of the unregistered restrictive covenants.”” The restrictive
covenants cannot be registered before the completion because they do not exist
until the deed of purchase is executed on completion.

To solve the problem, s 11(1) and sub-s (6)(a) of the Land Charges Act 1972
provides that the owner of a registrable incumbrance may give a priority notice of
at least 15 working days to the registrar before the incumbrance is created (ie in this
case before the date of completion) and, as long as he then registers within 30
working days of entering the priority notice,'* the restrictive covenants will bind
any subsequent purchaser (including the mortgagee) from the buyer. Any purchaser
who carries out a usual search, as any prudent purchaser would do, would be
warned of the new land charge which is about to be created.

4 STAGE FOUR: COMPLETION#

At this stage, the seller signs the purchase deed, has it witnessed and delivers it
through his solicitors to the buyer’s solicitors. In practice, transfer of the balance of
the purchase price always precedes delivery of purchase deed. In unregistered title,
the deed will convey the legal estate to the buyer and today as all land in England
and Wales is in compulsory registration areas since 1 December 1990'* the buyer
has to register his title within two months of the date of conveyance.' In registered
title, the process of transferring land is by a deed called a transfer (Form 19)™*
instead of the deed of conveyance and the process is only completed by the buyer’s
registration of his title in the Land Registry.

138 Section 17(1) of the LCA 1972.

139 Wilkes v Spooner [1911] 2 KB 473.

140 Section 11(3), (6)(b) of the LCA 1972.

141 See [1991] Conv 15, 81 and 185 (Barnsley, DG).

142 Land Registration, England and Wales: The Registration of Title Order 1989 (SI 1989/1347).

143 Section 123 of the LRA 1925. The requirement of compulsory registration is extended to any
conveyance of the freehold or grant of a leasehold estate of more than 21 years for valuable
consideration or by way of gift: LRA 1997 s 1.

144 As prescribed under rules 98 and 115 of the LRR 1925.
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On completion the parties’ legal obligations alter. Their contractual obligations
covered directly or indirectly by the purchase deed are now generally superseded.
No action can normally be brought on the contract. The buyer’s remedy;, if any,
must now lie in the express covenants made in the deed or the implied covenants
for title. There are, however, matters which will not be superseded by the purchase
deed. These are obligations which the parties did not intend to be extinguished by
the conveyance, as well as agreements for vacant possession,'* for compensation
for misdescription,'* and for completion of the building of a house in a proper
manner.'” Likewise, the buyer’s remedies for any misrepresentation under the
Misrepresentation Act 1967 survive the completion.

S STAGE FIVE: POST-COMPLETION

Where the title bought is unregistered, it is now due for first registration and, as
mentioned above, it must be registered within two months of the unregistered
conveyance. Any registrable land charges, such as a D(ii) land charge to be
created in pursuance of a priority notice discussed above, must, however, be
registered before the freehold title is substantively registered under the Land
Registration Acts.

If the title to the property bought is already registered, as mentioned above, no
legal estate passes until the buyer is registered as the new proprietor of it. The
buyer must now apply for registration within 30 working days from the date of the
search certificate which he obtained before the completion. The mortgagee who
finances the purchase must also register his mortgage.

6 CASES WHERE A CONTRACT MAY NOT BE NECESSARY

Our discussion so far has been centred around the various stages of a sale of land
where a formal contract is fundamentally important. A formal contract is also
necessary where a lease at a ground rent is assigned in consideration of a capital
payment. A mortgage is also usually preceded by a contract.'*® In other types of
transaction, where there is no payment of a capital sum, it is not usually necessary
to have a formal contract. The grant will be made after the necessary searches and
enquiries have been made. Thus the grant or assignment of a lease at a rack rent is
not normally preceded with a contract.

On the other hand, as we have seen, short leases (ie leases for three years or less)
taking effect in possession at a rent are normally granted in an ‘agreement’* as
they are not required to be granted by deed under s 54(2) of the Law of Property
Act 1925. They may of course be granted orally The document of transfer is called
an ‘agreement’ even though it is not an agreement to grant a lease but an actual
grant itself.

145 Hisset v Reading Roofing Co Ltd [1970] 1 All ER 122.

146 Palmer v Johnson (1884) 13 QBD 351, CA.

147 Lawrence v Cassel [1930] 2 KB 83, CA.

148 See Storey, Conveyancing, 4th edn, 1993, p 212. But see Megarry’s Manual, p 123. See n 2 above.
149 For example, an assured shorthold tenancy.
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Where the short leases only take effect in a future date, then it seems that a deed
is required for the grant. The agreement to grant a short lease which will not take
effect in possession when it is granted must still satisfy the requirement of s 2.

7 ELECTRONIC CONVEYANCING: THE FUTURE

A number of fundamental changes have taken place in the last few years.™ First,
the whole of England and Wales has been subject to compulsory registration since
December 1990, which means that most conveyances of unregistered land now
have to be completed by first registration. Secondly, the register is open and can be
searched without the authority of the registered proprietor. Thirdly, almost all titles
are now computerised. Fourthly, a system of direct access to the computerised
register, introduced in January 1995, has enabled those who are connected to it to
inspect the register almost instantly."” An intending purchaser can make an official
search of the register with priority by direct access from a remote terminal to the
Registry’s computer system. There are over 800 users of this service at the moment,
and the number is increasing steadily. Fifthly, the registry has just started a trial
with a lending institution of a system of electronic requests for the discharge of
registered charges.'

These events have paved the way to electronic transfer of land and creation of
property rights in the coming decade or so. It is likely that a system would be
introduced, under which registration becomes an essential element for the creation
and transfer of estates, rights and interests in land, to replace the existing system.

Instead of the three-stage process that exists today of executing an instrument
which effects the disposition, lodging it with the Registry, and then having it
registered, there would be just one step, namely registration. Under the present
system, there is a period of waiting time (albeit a short one) between the completion
of the transaction and its entry on the register (the so called ‘registration gap’). This
makes it necessary to have a system of official search with priority protection,’
and before the transferee is registered, the transferor as the legal owner has the
right to exercise a break clause.’™ Also, under the present system, the information
which is contained in the transfer document or other application has to be entered
on the register at the district land registry which involves not only a wasteful and
costly duplication of effort, but also necessarily increases the risk of error. There
are, in the Law Commission’s view, obvious and very considerable advantages in
terms of cost, speed and accuracy in eliminating the execution of a transfer and
proceeding directly to the registration of the transaction.'®

150 See Law Commission and HM Land Registry, Land Registration for the Twenty-first Century: A
Consultation Document (Law Com 254, 1998), paras 1.2, 11.17.

151 See also Ruoff and Roper, Registered Conveyancing, 30-06; Appendix F-08-F-12.

152 The trial is with the Stroud & Swindon Building Society and began on 1 September 1998.

153 Although a system of official search would still be needed under the proposed system of electronic
conveyance: see Law Com 254, para 11.6.

154 Brown & Root Technology Ltd v Sun Alliance & London Assurance Co Ltd (1998) 75 P & CR 223; Law
Com 254, para 11.6, and Law Commission and HM Land Registry, Land Registration for the Twenty-
first Century: A Conveyancing Revolution (Law Com No 271), 9 July 2001, para 2.45.

155 Law Com 254, para 11.7. See also Law Com 271, 9 July 2001.
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Under the proposed system, the transfer of registered estates, all registered
dispositions, the creation of any registered charge, and the express creation of any
right which was entered as a notice on the charges register (eg an estate contract),
can only be effected electronically by registration. In other words, the document for
these transactions would be in electronic form and would only take effect on
registration by electronic means. Use of electronic conveyancing will be compulsory,
and will be conducted by solicitors and licensed conveyancers who have access to
the network under network access agreements with the Registry However, it would
be possible for people to conduct their own electronic conveyancing at district land
registries.'*

Law Commission and HM Land Registry, Land Registration for the Twenty First
Century: A Consultation Document (Law Com 254, 1998)

PART XI: CONVEYANCING ISSUES

The Creation and Transfer of Estates, Rights and Interests In or Over Registered
Land

Introduction: the move to electronic conveyancing

11.2 As we have explained, what has become the single most important reason for
the reform of the land registration system is the move towards a system of
electronic conveyancing. We begin by explaining the present system and its
defects. In the light of this, we indicate what we regard as the eventual objective
that any system of electronic conveyancing should seek to bring about, and the
reasons for adopting that particular goal. We then explain briefly the progress
that has been made towards its attainment to date. Finally, we set out what
legislative changes will be needed to provide the necessary framework for its
eventual achievement. We note that many jurisdictions now have computerised
systems of land registration, and that some, notably Ontario, have already
introduced electronic transfer of land. Indeed, we regard the electronic transfer
of land as an inevitability. We note that an electronic system for trading securities
on the London and Dublin stock exchanges—CREST—has already been
successfully introduced. There are also other electronic systems for trading
securities such as gilt-edged securities.

A brief summary of the present system

11.3 At present where there is a transfer of registered land, the following steps
have to be taken.

(1) A transfer document must be made in the form prescribed in the Land
Registration Rules 1925 and executed by the transferor as a deed.

(2) That transfer is lodged with the appropriate district land registry. On
receipt, the application for registration is allocated a reference number
and dated on the day on which, under the Land Registration Rules 1925,
it is deemed to have been delivered.

(8) The application is then processed by the Registry and the appropriate
entries made on the register. When registration has been completed, the
transfer will be treated as having been registered on the day on which it
was deemed to have been delivered.

156 Law Com 271, paras 2.59-61, 2.68.
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The pattern for the registration of registered dispositions and for the protection
on the register of minor interests is similar. In each case it involves the execution
of a document in the prescribed form, its lodgement with the appropriate
district land registry, and its subsequent entry on the register.

11.4 There are several striking characteristics of the present system.

(1) There is a period of time between the transfer or other disposition and
its eventual registration. This so-called ‘registration gap’ necessarily
weakens the protection which title registration can offer and gives rise
to a number of difficulties that we explain below. In particular, it is
necessary to make provision for the protection of dispositions by means
of an official search. This confers priority on the applicant over any
applications for any entry on the register that may be made during the
period of protection (which is 30 days).

(2) Pending its registration, a disposition takes effect in equity as a minor
interest. As such, it may be defeated by a registered disposition for
valuable consideration, unless protected by an official search with
priority. There is at present no requirement that a disposition of or the
creation of an interest in registered land must be registered, though given
the vulnerability of an unregistered interest or right, it is plainly desirable
that it should be.

(3) A right which has been expressly created and which is capable of
registration but not registered, may be protected as an overriding
interest if the person having the benefit of it is in actual occupation of
the land.

The defects in the present system

The ‘registration gap’

11.5

11.6

The fact that there is a period of time between the execution of a transfer or
other disposition and its subsequent registration gives rise to a number of
difficulties. We have mentioned one of these above, namely that it is necessary
to have in place a system of official searches which offer priority protection. It
is in practice not uncommon for applications to register a disposition to be
made long after the period of protection has passed, thereby placing the
transferee at risk. In any event, the official search procedure applies only to a
purchaser, who is defined as “any person (including a lessee or chargee) who
in good faith and for valuable consideration acquires or intends to acquire a
legal estate in land’. There is no equivalent protection available, at least at
present, for those who are intending to acquire some lesser interest in the
property, such as an equitable chargee or the grantee of an option.

Official searches which offer priority protection will of course still be needed
even if a system is introduced under which property is transferred or rights
are created by electronic means so that there is no ‘registration gap’. However,
the existence of that gap has given rise to other difficulties which include the
following-

(1) it has led to uncertainty as to the date at which an overriding interest
must exist if it is to bind a purchaser, though this particular problem has
now been resolved; and

(2) because the legal title does not pass until the transferee of a legal estate
has been registered, the transferor (and not the transferee) has the rights
that go with the legal estate, such as the right to exercise a break clause
in a lease, or (presumably) to enforce any positive covenant.
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Duplication of effort and the risk of error

11.7

Under the present system, the information that is contained in the transfer
document or other application has to be entered on the register at the district
land registry to which it has been sent. This involves not only a wasteful (and
costly) duplication of effort, but also necessarily increases the risk of error.
There are obvious and very considerable advantages in terms of cost, speed
and accuracy in eliminating the execution of a transfer (or other document)
and proceeding directly to the registration of the transaction.

Law Commission and HM Land Registry, Land Registration for the Twenty-first
Century: A Conveyancing Revolution (Law Com 271, 9 July 2001)

ELECTRONIC CONVEYANCING: THE ANTICIPATED MODEL

Introduction

2.48

2.49

2.50

2.51

The way in which it is visualised that electronic conveyancing will operate is
strikingly different. Before examining how a typical dematerialised
conveyancing transaction involving registered land might work, two points
should be emphasised.

The first is that the Land Registry’s involvement in the conveyancing process
will begin earlier than at present. This will be either—

(1) before the parties to a disposition of either-

(a) registered land; or
(b) unregistered land that will trigger compulsory registration;

conclude a contract that is to precede that disposition; or if there is no
such contract,

(2) before the relevant disposition is made.

In many cases the disposition and, where title is already registered, its
simultaneous registration will be the last stage of the conveyancing process.
That means that all the conveyancing work must be completed by that date.
One of the intended objectives of the new system is to identify errors and
discrepancies at the earliest possible stage, and to resolve any difficulties so
far as possible before registration.

The second point is that changes to the register will be made as a result of the
actions of the solicitors or licensed conveyancers acting for the parties to the
transactions. This is explained more fully below. We also explain that do-it-
yourself conveyancers will not be excluded from electronic conveyancing.

How a typical conveyancing transaction might operate

2.52

The manner in which electronic conveyancing might operate may be
illustrated by the example of a typical contract to sell a parcel of registered
land and its subsequent completion. It should be stressed that this is
necessarily tentative and that what eventually appears is likely to differ in
some details at least from what is set out here. The system is likely to be
based on a secure electronic communications network that will only be
accessible by contractually authorised professionals, whether those are
solicitors, licensed conveyancers, estate agents or mortgage lenders. The
network will not just be used for the specifically legal stages of the
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2.53

2.54

2.55

transaction, but also for the provision of information about the property. It
is also likely to be employed to co-ordinate and manage chains of
transactions, provided that those transactions are dispositions of registered
land or are of a kind that will trigger the requirement of compulsory
registration. It is anticipated that some body—which might or might not be
the Land Registry—will be made responsible for managing chain sales in
order to facilitate them. When a party instructs a solicitor or licensed
conveyancer to act on his or her behalf in a purchase or sale of a property in
circumstances in which there is likely to be a chain, that agent will be required
to notify the ‘chain manager” of the fact of that instruction. There will be
further requirements for that agent to provide information to the chain
manager as to the completion of the various pre-contractual stages of the
transaction, such as investigating title, carrying out local searches, obtaining
mortgage offers, etc. The chain manager will then be able to build up a picture
of the chain and so that he can identify any persons in the chain who are
delaying the process. This information will be made available via the secure
Intranet to all parties in the chain. Although it is not anticipated that the
chain manager will have any compulsive powers, he will be able to encourage
the offending parties to complete the steps that are still to be performed.
There will inevitably be pressure from others in the chain who are ready to
contract. The power to manage chains in this way is an important feature of
our proposals on electronic conveyancing. Chains are a major cause of
disquiet in the conveyancing process, particularly in relation to domestic
conveyancing. By providing a means of controlling and expediting chains,
the Bill should do much to alleviate the frustrations that are suffered by so
many buyers and sellers of land. It is anticipated that it should prevent
chains from collapsing.

When the parties have agreed the terms of the contract, they will send a copy
in electronic form to HM Land Registry, where it will be checked electronically.
This will enable any discrepancies in the contract on matters such as property
address, title number and seller’s name to be identified at that stage and
rectified before the contract is concluded.

The contract will be made in electronic form and signed electronically by the
parties or their agents. It is anticipated that, under the Bill, estate contracts
will be required to be protected in the register by the entry of a notice as a pre-
requisite to their validity. This noting in the register will occur simultaneously
with the making of the contract and one effect of it will be to confer priority
protection on the buyer. The form of notice will have been agreed with the
Registry in advance. The Registry will store the contract in electronic form
and this is likely to be for a period that will be set in accordance with rules
and is likely to reflect the nature of the contract.

In relation to the disposition itself, a similar process will be undertaken.
The draft transfer and any charge will be prepared in electronic form and
agreed between the parties. Once again, the draft will be submitted to the
Registry. The details in the transfer will be checked electronically against
the contract to ensure that there are no discrepancies. A ‘notional’ register
will then be prepared by the Registry in consultation with the parties to
indicate the form that the register will take when the transaction is completed.
Completion, when it occurs, will entail the simultaneous occurrence of the
following events-
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2.56

2.57

2.58

(1) theexecution of the transfer and any charges in electronic form and their
transmission to the Registry, where they will be stored;

(2) theregistration of the dispositions so that the register conforms with the
notional register previously agreed with the Registry; and

(8) the appropriate (and automatic) movement of funds and the payment
of stamp duty and Land Registry fees.

The proposed system will eliminate the ‘registration gap’. There will no longer
be any period of time between the disposition and its registration. In time it
will also mean that the register becomes conclusive as to the priority of all
expressly created interests. This is because, if it is only possible to create
interests validly if they are registered simultaneously, the date on which they
are created will be the date of their registration. The register will therefore
become a record of the priority of such rights.

As we have indicated above-

(1) Changes to the register will be made automatically as a consequence of
electronic documents and applications created by solicitors or licensed
conveyancers, who are acting for the parties to the transactions.

(2)  Only those solicitors or licensed conveyancers who have been authorised
to do so will be permitted to conduct electronic conveyancing. The
relationship with the Registry will be contractual, under a ‘network access
agreement’, and the Registry will be obliged to contract with any solicitor
or licensed conveyancer who meets the specified criteria. Those specified
criteria will be the subject of wide consultation and discussion with the
relevant professional and other interested bodies. One of the important
aims of those criteria is, as we explain in Part XIII of this Report, to raise
the standards of conveyancing.

However, it will also be noted from the examples given above, that the Registry
will still exercise a substantial measure of control over the registration process.
This is because it will not be possible to change the register except in the form
agreed in advance with the Registry.

COMPULSORY USE OF ELECTRONIC CONVEYANCING

2.59

2.60

There is power in the Bill to make the use of electronic conveyancing
compulsory. The way that the power will operate, if exercised, is that a
disposition (or a contract to make such a disposition) will only have effect
if it is-

(1) made by means of an electronic document;

(2) communicated in electronic form to the Registry; and

(8) simultaneously registered.

This is a power that will not be exercised lightly. When solicitors and licensed
conveyancers enter into network access agreements with the Registry, they
will be required to conduct electronic conveyancing in accordance with
network transaction rules. Those transaction rules are likely to provide that
the dispositions and contracts to make dispositions are made in the manner
explained in the previous paragraph. In other words, those rules will ensure
that electronic dispositions are simultaneously registered, which is the single
most important technical objective of the Bill. However, as we explain in
Part XIII of this Report, it may be necessary to exercise the statutory power
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2.61

to secure that technical objective notwithstanding what can be done under
the network transaction rules.

There are, in any event, other reasons why the Bill has to contain a power to
make electronic conveyancing compulsory. It is inevitable that the move from
a paper-based to an all-electronic system of conveyancing will take some years
and that the two systems will necessarily co-exist during this period of
transition. However, that period of transition needs to be kept to a minimum
for two principal reasons. The first is that it will be very difficult both for
practitioners and for the Land Registry to have to operate two distinct systems
side by side. Secondly, if electronic conveyancing is to achieve its true potential
and deliver the savings and benefits that it promises, it must be the only system.
This can be illustrated by the example of a typical chain of domestic sales. As
we have indicated above, it will be possible to manage chains in an all-
electronic system. However, if just one link in that chain is conducted in the
conventional paper-based manner, the advantages of electronic chain
management are likely to be lost. A chain moves at the speed of the slowest
link. A paper-based link is in its nature likely to be slower than an electronic
one and will not be subject to the scrutiny and controls of those links in the
chain that are electronic and therefore managed. There must, therefore, be a
residual power to require transactions to be conducted in electronic form. It is
hoped that the eventual exercise of the power will be merely a formality
because solicitors and licensed conveyancers will have chosen to conduct
conveyancing electronically in view of the advantages that it offers to them
and to their clients. Not only will it make the conduct of conveyancing easier
and faster for them, but they will also have to compete with other practitioners
who have elected to adopt the electronic system.
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STANDARD CONDITIONS OF SALE (3rd EDITION)
(National Conditions of Sale, 23rd Edition. Law Society’s Conditions of Sale 1995)

1

1.2

1.3

General
1.1 Definitions

1.1.1 In these conditions:
(a) ‘accrued interest’ means:

(i) if money has been placed on deposit or in a building
society share account, the interest actually earned;

(ii) otherwise, the interest which might reasonably have been
earned by depositing the money at interest on seven days’
notice of withdrawal with a clearing bank less, in either
case, any proper charges for handling the money;

(b) ‘agreement’ means the contractual document which incorporates
these conditions, with or without amendment;

(c) ‘banker’s draft’ means a draft drawn by and on a clearing bank;

(d) ‘clearing bank’ means a bank which is a member of CHAPS Limited;

(e) ‘completion date’, unless defined in the agreement, has the meaning
given in condition 6.1.1;

(f) ‘contract’ means the bargain between the seller and the buyer of
which these conditions, with or without amendment, form part;

(g) ‘contract rate’, unless defined in the agreement, is the Law Society’s
interest rate from time to time in force;

(h) “lease’ includes sub-lease, tenancy and agreement for a lease or sub-
lease;

(i) 'motice to complete’” means a notice requiring completion of the
contract in accordance with condition 6;

(j) ‘public requirement’ means any notice, order or proposal given or
made (whether before or after the date of the contract) by a body
acting on statutory authority;

(k) ‘requisition” includes objection;

(1) ’solicitor” includes barrister, duly certificated notary public,
recognised licensed conveyancer and recognised body under ss 9
or 32 of the Administration of Justice Act 1985;

(m) ‘transfer’ includes conveyance and assignment;

(n) ‘working day’ means any day from Monday to Friday (inclusive)
which is not Christmas Day, Good Friday or a statutory Bank
Holiday.

1.1.2 When used in these conditions the terms “absolute title” and “office copies’

have the special meanings given to them by the Land Registration Act
1925.

Joint parties

If there is more than one seller or more than one buyer, the obligations which
they undertake can be enforced against them all jointly or against each
individually.

Notices and documents

1.3.1 A notice required or authorised by the contract must be in writing.
1.3.2 Giving a notice or delivering a document to a party’s solicitor has the

same effect as giving or delivering it to that party.
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1.3.3 Transmission by fax is a valid means of giving a notice or
delivering a document where delivery of the original document is
not essential.

1.3.4 Subject to conditions 1.3.5 to 1.3.7, a notice is given and a document
delivered when it is received.

1.3.5 If a notice or document is received after 4.00 pm on a working day, or on
a day which is not a working day, it is to be treated as having been
received on the next working day.

1.3.6 Unless the actual time of receipt is proved, a notice or document sent by
the following means is to be treated as having been received before 4.00
pm on the day shown below:

(a) by first-class post: two working days after posting;

(b) by second-class post: three working days after posting;

(c¢) through a document exchange: on the first working day after the
day on which it would normally be available for collection by the
addressee.

1.3.7 Where a notice or document is sent through a document exchange, then
for the purposes of condition 1.3.6 the actual time of receipt is:

(a) thetime when the addressee collects it from the document exchange
or, if earlier

(b) 8.00 am on the first working day on which it is available for collection
at that time.

1.4 VAT

1.4.1 An obligation to pay money includes an obligation to pay any value
added tax chargeable in respect of that payment.
1.4.2 All sums made payable by the contract are exclusive of value added tax.

2 Formation
2.1 Date

2.1.1 If the parties intend to make a contract by exchanging duplicate copies
by post or through a document exchange, the contract is made when the
last copy is posted or deposited at the document exchange.

2.1.2 If the parties’ solicitors agree to treat exchange as taking place before
duplicate copies are actually exchanged, the contract is made as so agreed.

2.2 Deposit

2.2.1 The buyer is to pay or send a deposit of 10 per cent of the purchase price
no later than the date of the contract. Except on a sale by auction, payment
is to be made by banker’s draft or by a cheque drawn on a solicitors’
clearing bank account.

2.2.2 If before completion date the seller agrees to buy another property in
England and Wales for his residence, he may use all or any part of the
deposit as a deposit in that transaction to be held on terms to the same
effect as this condition and condition 2.2.3.

2.2.3 Any deposit or part of a deposit not being used in accordance with
condition 2.2.2 is to be held by the seller’s solicitor as stakeholder on
terms that on completion it is paid to the seller with accrued
interest.

2.2.41f a cheque tendered in payment of all or part of the deposit is
dishonoured when first presented, the seller may, within seven
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working days of being notified that the cheque has been dishonoured,
give notice to the buyer that the contract is discharged by the buyer’s
breach.

2.3 Auctions

2.3.1 On a sale by auction the following conditions apply to the property and,
if it is sold in lots, to each lot.

2.3.2 The sale is subject to a reserve price.

2.3.3 The seller, or a person on his behalf, may bid up to the reserve price.

2.3.4 The auctioneer may refuse any bid.

2.3.5 If there is a dispute about a bid, the auctioneer may resolve the dispute
or restart the auction at the last undisputed bid.

3 Matters affecting the property
3.1 Freedom from incumbrances

3.1.1 The seller is selling the property free from incumbrances, other than
those mentioned in condition 3.1.2.
3.1.2 The incumbrances subject to which the property is sold are:

(a) those mentioned in the agreement

(b) those discoverable by inspection of the property before the contract

(c) those the seller does not and could not know about

(d) entries made before the date of the contract in any public register
except those maintained by HM Land Registry or its Land Charges
Department or by Companies House

(e) public requirements.

3.1.3 The buyer accepts the property in the physical state it is in at the date of
the contract, unless the seller is building or converting it.

3.1.3 After the contract is made, the seller is to give the buyer written details
without delay of any new public requirement and of anything in writing
which he learns about concerning any incumbrances subject to which
the property is sold.

3.1.4 The buyer is to bear the cost of complying with any outstanding public
requirement and is to indemnify the seller against any liability resulting
from a public requirement.

3.2 Physical state

3.2.1 The buyer accepts the property in the physical state it is in at the date of
the contract unless the seller is building or converting it.

3.2.2 A leasehold property is sold subject to any subsisting breach of a
condition or tenant’s obligation relating to the physical state of the
property which renders the lease liable to forfeiture.

3.2.3 A sub-lease is granted subject to any subsisting breach of a condition or
tenant’s obligation relating to the physical state of the property which
renders the seller’s own lease liable to forfeiture.

3.3 Leases affecting the property.

3.3.1 The following provisions apply if the agreement states that any part of
the property is sold subject to a lease.
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3.3.2(a) The seller having provided the buyer with full details of each lease

or copies of the documents embodying the lease terms, the buyer is
treated as entering into the contract knowing and fully accepting
those terms

(b) The seller is to inform the buyer without delay if the lease ends or
if the seller learns of any application by the tenant in connection
with the lease; the seller is then to act as the buyer reasonably
directs, and the buyer is to indemnify him against all consequent
loss and expense

(c) The seller is not to agree to any proposal to change the lease terms
without the consent of the buyer and is to inform the buyer without
delay of any change which may be proposed or agreed

(d) The buyer is to indemnify the seller against all claims arising from
the lease after actual completion; this includes claims which are
unenforceable against a buyer for want of registration

(e) Theseller takes no responsibility for what rent is lawfully recoverable,
nor for whether or how any legislation affects the lease

(f) If the let land is not wholly within the property, the seller may
apportion the rent.

3.4 Retained land

3.4.1 The following provisions apply where after the transfer the seller will
be retaining land near the property.

3.4.2 The buyer will have no right of light or air over the retained land, but
otherwise the seller and the buyer will each have the rights over the
land of the other which they would have had if they were two separate
buyers to whom the seller had made simultaneous transfers of the
property and the retained land.

3.4.3 Either party may require that the transfer contain appropriate express
terms.

4 Title and transfer
4.1 Timetable

4.1.1 The following are the steps for deducing and investigating the title to
the property to be taken within the following time limits:

Step Time limit

1. The seller is to send the buyer Immediately after

evidence of title in accordance making the contract

with condition 4.2

2. The buyer may raise Six working days after either the
written requisitions date of the contract or the date of

delivery of the seller’s evidence
of title on which the requisitions

are raised whichever is the later

3. The seller is to reply in writing to  Four working days after
any requisitions raised receiving the requisitions

4. The buyer may make written Three working days after
observations on the seller’s replies  receiving the replies

The time limit on the buyer’s right to raise requisitions applies even
where the seller supplies incomplete evidence of his title, but the buyer
may, within six working days from delivery of any further evidence,
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raise further requisitions resulting from that evidence. On the expiry of
the relevant time limit the buyer loses his right to raise requisitions or
make observations.

4.1.2 The parties are to take the following steps to prepare and agree the
transfer of the property within the following time limits:

Step Time Limit

A.Thebuyeris to send thesellera At least twelve working days
draff transfer before completion date

B. The seller is to approve or revise ~ Four working days after delivery
that draft and either return it or of the draft transfer

retain it for use as the actual transfer
C. If the draft is returned the buyeris At least five working days before

to send an engrossment to the seller ~ completion date

4.1.3 Periods of time under conditions 4.1.1 and 4.1.2 may run concurrently.

4.1.4 If the period between the date of the contract and completion date is less
than 15 working days, the time limits in conditions 4.1.1 and 4.1.2 are to
be reduced by the same proportion as that period bears to the period of
15 working days. Fractions of a working day are to be rounded down
except that the time limit to perform any step is not to be less than one
working day.

4.2 Proof of title

4.2.1 The evidence of registered title is office copies of the items required to be
furnished by s 110(1) of the Land Registration Act 1925 and the copies,
abstracts and evidence referred to in s 110(2).

4.2.2 The evidence of unregistered title is an abstract of the title, or an epitome
of title with photocopies of the relevant documents.

4.2.3 Where the title to the property is unregistered, the seller is to produce to
the buyer (without cost to the buyer):

(a) the original of every relevant document; or

(b) an abstract, epitome or copy with an original marking by a solicitor
of examination, either against the original or against an examined
abstract or against an examined copy.

4.3 Defining the property
4.3.1 The seller need not:

(a) prove the exact boundaries of the property

(b) prove who owns fences, ditches, hedges or walls

(c) separately identify parts of the property with different titles further
than he may be able to do from information in his possession.

4.3.2 The buyer may, if it is reasonable, require the seller to make or obtain,
pay for and hand over a statutory declaration about facts relevant to the
matters mentioned in condition 4.3.1. The form of the declaration is to
be agreed by the buyer, who must not unreasonably withhold his
agreement.

4.4 Rents and rentcharges

The fact that a rent or rentcharge, whether payable or receivable by the owner
of the property, has been or will on completion be, informally apportioned is
not to be regarded as a defect in title.
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4.5 Transfer

4.5.1 The buyer does not prejudice his right to raise requisitions, or to require
replies to any raised, by taking any steps in relation to the preparation
or agreement of the transfer.

4.5.2 If the agreement makes no provision as to title guarantee, then subject to
condition 4.5.3 the seller is to transfer the property with full title
guarantee.

4.5.3 The transfer is to have effect as if the disposition is expressly made subject
to all matters to which the property is sold subject under the terms of the
contract.

4.5.41f after completion the seller will remain bound by any obligation
affecting the property, but the law does not imply any covenant by
the buyer to indemnify the seller against liability for future breaches
of it:

(a) thebuyer is to covenant in the transfer to indemnify the seller against
liability for any future breach of the obligation and to perform it
from then on, and

(b) if required by the seller, the buyer is to execute and deliver to the
seller on completion a duplicate transfer prepared by the buyer.

4.5.5 The seller is to arrange at his expense that, in relation to every document
of title which the buyer does not receive on completion, the buyer is to
have the benefit of:

(a) a written acknowledgement of his right to its production, and
(b) awritten undertaking for its safe custody (except while it is held by
a mortgagee or by someone in a fiduciary capacity).

5 Pending completion
5.1 Responsibility for property

5.1.1 The seller will transfer the property in the same physical state as it was
at the date of the contract (except for fair wear and tear), which means
that the seller retains the risk until completion.

5.1.2 If at any time before completion the physical state of the property makes
it unusable for its purpose at the date of the contract:

(a) the buyer may rescind the contract;

(b) the seller may rescind the contract where the property has become
unusable for that purpose as a result of damage against which the
seller could not reasonably have insured, or which it is not legally
possible for the seller to make good.

5.1.3 The seller is under no obligation to the buyer to insure the property.
5.1.4 Section 47 of the Law of Property Act 1925 does not apply.

5.2 Occupation by buyer

5.2.11f the buyer is not already lawfully in the property, and the seller
agrees to let him into occupation, the buyer occupies on the following
terms.

5.2.2 The buyer is a licensee and not a tenant. The terms of the licence are that
the buyer:

(a) cannot transfer it;
(b) may permit members of his household to occupy the property;
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(c) is to pay or indemnify the seller against all outgoings and other
expenses in respect of the property;

(d) istopay theseller a fee calculated at the contract rate on the purchase
price (less any deposit paid) for the period of the licence;

(e) is entitled to any rents and profits from any part of the property
which he does not occupy;

(f) is to keep the property in as good a state of repair as it was in when
he went into occupation (except for fair wear and tear) and is not to
alter it;

(g) istoinsure the property in a sum which is not less than the purchase
price against all risks in respect of which comparable premises are
normally insured;

(h) is to quit the property when the licence ends.

5.2.30n the creation of the buyer’s licence, condition 5.1. ceases to
apply, which means that the buyer then assumes the risk until
completion.

5.2.4 The buyer is not in occupation for the purposes of this condition if he
merely exercises rights of access given solely to do work agreed by the
seller.

5.2.5 The buyer’s licence ends on the earliest of: completion date, rescission
of the contract or when five working days’ notice given by one party to
the other takes effect.

5.2.6 If the buyer is in occupation of the property after his licence has come to
an end and the contract is subsequently completed he is to pay the seller
compensation for his continued occupation calculated at the same rate
as the fee mentioned in condition 5.2.2(d).

5.2.7 The buyer’s right to raise requisitions is unaffected.

6 Completion
6.1 Date

6.1.1 Completion date is twenty working days after the date of the contract
but time is not of the essence of the contract unless a notice to complete
has been served.

6.1.2 If the money due on completion is received after 2.00 pm, completion is
to be treated, for the purposes only of conditions 6.3 and 7.3, as taking
place on the next working day.

6.1.3 Condition 6.1.2 does not apply where the sale is with vacant possession
of the property or any part and the seller has not vacated the property or
that part by 2.00 pm on the date of actual completion.

6.2 Place

Completion is to take place in England and Wales, either at the seller’s
solicitor’s office or at some other place which the seller reasonably specifies.

6.3 Apportionments

6.3.1 Income and outgoings of the property are to be apportioned between
the parties so far as the change of ownership on completion will affect
entitlement to receive or liability to pay them.

6.3.2 If the whole property is sold with vacant possession or the seller exercises
his option in condition 7.3.4, apportionment is to be made with effect
from the date of actual completion; otherwise, it is to be made from
completion date.
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6.4

6.5

6.6

6.7

6.8

6.3.3 In apportioning any sum, it is to be assumed that the seller owns the
property until the end of the day from which apportionment is made
and that the sum accrues from day to day at the rate at which it is payable
on that day.

6.3.4 For the purpose of apportioning income and outgoings, it is to be
assumed that they accrue at an equal daily rate throughout the
year.

6.3.5 When a sum to be apportioned is not known or easily ascertainable at
completion, a provisional apportionment is to be made according to the
best estimate available. As soon as the amount is known, a final
apportionment is to be made and notified to the other parry. Any resulting
balance is to be paid no more than ten working days later, and if not
then paid the balance is to bear interest at the contract rate from then
until payment.

6.3.6 Compensation payable under condition 5.2.6 is not to be apportioned.

Amount payable

The amount payable by the buyer on completion is the purchase price
(less any deposit already paid to the seller or his agent) adjusted to take
account of:

(a) apportionments made under condition 6.3;
(b) any compensation to be paid or allowed under condition 7.3.

Title deeds

6.5.1 The seller is not to retain the documents of title after the buyer has
tendered the amount payable under condition 6.4.

6.5.2 Condition 6.5.1 does not apply to any documents of title relating to land
being retained by the seller after completion.

Rent receipts

The buyer is to assume that whoever gave any receipt for a payment of rent
or service charge which the seller produces was the person or the agent of the
person then entitled to that rent or service charge.

Means of payment

The buyer is to pay the money due on completion in one or more of the
following ways:

(a) legal tender;

(b) a banker’s draft;

(c) adirect credit to a bank account nominated by the seller’s solicitor;
(d) an unconditional release of a deposit held by a stakeholder.

Notice to complete

6.8.1 At any time on or after completion date, a party who is ready able and
willing to complete may give the other a notice to complete.

6.8.2 A party is ready able and willing:

(a) if he could be, but for the default of the other party, and

(b) in the case of the seller, even though a mortgage remains secured
on the property, if the amount to be paid on completion enables the
property to be transferred freed of all mortgages (except those to
which the sale is expressly subject).
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6.8.3 The parties are to complete the contract within ten working days of giving
anotice to complete, excluding the day on which the notice is given. For
this purpose, time is of the essence of the contract.

6.8.4 On receipt of a notice to complete:

(a) if the buyer paid no deposit, he is forthwith to pay a deposit of 10
per cent;

(b) if the buyer paid a deposit of less than 10 per cent, he is forthwith to
pay a further deposit equal to the balance of that 10 per cent.

7 Remedies
7.1 Errors and omissions

7.1.1 If any plan or statement in the contract, or in the negotiations leading to
it, is or was misleading or inaccurate due to an error or omission, the
remedies available are as follows.

7.1.2 When there is a material difference between the description or value of
the property as represented and as it is, the injured party is entitled to
damages.

7.1.3 An error or omission only entitles the injured party to rescind the
contract:

(a) where it results from fraud or recklessness, or

(b) where he would be obliged, to his prejudice, to transfer or accept
property differing substantially (in quantity, quality or tenure) from
what the error or omission had led him to expect.

7.2 Rescission
If either party rescinds the contract:

(a) wunless the rescission is a result of the buyer’s breach of contract the
deposit is to be repaid to the buyer with accrued interest;

(b) the buyer is to return any documents he received from the seller
and is to cancel any registration of the contract.

7.3 Late completion

7.3.1 If there is a default by either or both of the parties in performing their
obligations under the contract and completion is delayed, the party
whose total period of default is the greater is to pay compensation to the
other party.

7.3.2 Compensation is calculated at the contract rate on the purchase price, or
(where the buyer is the paying party) the purchase price less any deposit
paid, for the period by which the paying party’s default exceeds that of
the receiving party, or, if shorter, the period between completion date
and actual completion.

7.3.3 Any claim for loss resulting from delayed completion is to be reduced
by any compensation paid under this contract.

7.3.4 Where the buyer holds the property as tenant of the seller and completion
is delayed, the seller may give notice to the buyer, before the date of
actual completion, that he intends to take the net income from the
property until completion. If he does so, he cannot claim compensation
under condition 7.3.1 as well.

7.4  After completion

Completion does not cancel liability to perform any outstanding obligation
under this contract.
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7.5

7.6

Buyer’s failure to comply with notice to complete

7.5.1 If the buyer fails to complete in accordance with a notice to complete,
the following terms apply.
7.5.2 The seller may rescind the contract, and if he does so:

(a) he may

(i) forfeit and keep any deposit and accrued interest;
(ii) resell the property;
(iii) claim damages.

(b) the buyer is to return any documents he received from the seller
and is to cancel any registration of the contract.
7.5.3 The seller retains his other rights and remedies.

Seller’s failure to comply with notice to complete

7.6.1 If the seller fails to complete in accordance with a notice to complete, the
following terms apply.
7.6.2 The buyer may rescind the contract, and if he does so:

(a) the deposit is to be repaid to the buyer with accrued interest;

(b) the buyer is to return any documents he received from the seller
and is, at the seller’s expense, to cancel any registration of the
contract.

7.6.3 The buyer retains his other rights and remedies.

8 Leasehold property

8.1 Existing leases

8.1.1 The following provisions apply to a sale of leasehold land.

8.1.2 The seller having provided the buyer with copies of the documents
embodying the lease terms, the buyer is treated as entering into the
contract knowing and fully accepting those terms.

8.1.3 The seller is to comply with any lease obligations requiring the tenant to
insure the property.

8.2 New leases

8.2.1 The following provisions apply to a grant of a new lease.
8.2.2 The conditions apply so that:

‘seller” means the proposed landlord;

‘buyer’ means the proposed tenant;

‘purchase price’ means the premium to be paid on the grant of a
lease.

8.2.3 The lease is to be in the form of the draft attached to the agreement.

8.2.4 If the term of the new lease will exceed 21 years, the seller is to deduce a
title which will enable the buyer to register the lease at HM Land Registry
with an absolute title.

8.2.5 The buyer is not entitled to transfer the benefit of the contract.

8.2.6 The seller is to engross the lease and a counterpart of it and is to send
the counterpart to the buyer at least five working days before completion
date.

8.2.7 The buyer is to execute the counterpart and deliver it to the seller on
completion.
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8.3 Landlord’s consent

8.3.1 The following provisions apply if a consent to assign or sub-let is required
to complete the contract.

8.3.2 (a) The seller is to apply for the consent at his expense, and to use all
reasonable efforts to obtain it;
(b) The buyer is to provide all information and references reasonably
required.

8.3.3 The buyer is not entitled to transfer the benefit of the contract.

8.3.4 Unless he is in breach of his obligation under condition 8.3.2, either party
may rescind the contract by notice to the other party if three working
days before completion date:

(a) the consent has not been given or
(b) the consenthas been given subject to a condition to which the buyer
reasonably objects.

In that case, neither party is to be treated as in breach of contract and
condition 7.2 applies.

9 Chattels

9.1 The following provisions apply to any chattels which are to be sold.

9.2  Whether or not a separate price is to be paid for the chattels, the contract
takes effect as a contract for sale of goods.

9.3 Ownership of the chattels passes to the buyer on actual completion.

Law Society Council Statement and the National Conveyancing Protocol

COUNCIL STATEMENT

1.

2.

The Council recommend that solicitors follow the procedures set out in the
Protocol in all domestic conveyancing transactions.

The procedures set out in the Protocol include the use of standardised
documentation. This will simplify the checking of variables and will enable
departures from the recommended format to be readily identified. The
Protocol does not preclude the use of printed or typed contracts produced
by firms themselves, although it may be thought desirable that the full text
of the Conditions of Sale are reproduced rather than merely included by
reference.

The introduction of a National Protocol is designed to streamline
conveyancing procedures. Experience has shown that where local protocols
have been implemented, these have speeded up the completion of pre-
contract formalities and have improved communications between solicitors
and their clients.

The Protocol is a form of “preferred practice’ and its requirements should not
be construed as undertakings. Nor are they intended to widen a solicitor’s
duty save as set out in the next paragraph. The Protocol must always be
considered in the context of a solicitor’s overriding duty to his or her own
client’s interests and where compliance with the Protocol would conflict with
that duty, the client’s wishes must always be paramount.
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5. A solicitor acting in domestic conveyancing transactions should inform the
solicitor acting for the other party at the outset of a transaction, whether or
not he or she is proposing to act in accordance with the Protocol in full or in
part. If the solicitor is using the Protocol he or she should give notice to the
solicitor acting for the other party if during the course of the transaction it
becomes necessary to depart from Protocol procedures.

6. A solicitor is, as a matter of professional conduct, under a duty to keep
confidential client’s business. The confidentiality continues until the client
permits disclosure or waives the confidentiality (Principle 16.03 of The Guide
to Professional Conduct of Solicitors (1993)). With reference to paragraphs 4.5
and 5.3 of the National Protocol, the disclosure of information about a client’s
position is strictly subject to obtaining that client’s authority to disclose. In
the absence of such authority, a solicitor is not deemed to be departing from
the terms of the Protocol and, as such, is not required to give notice as set out
in paragraph 5 of this Statement.

THE NATIONAL CONVEYANCING PROTOCOL (THIRD EDITION)
ACTING FOR THE SELLER

1. The first step

The seller should inform the solicitor as soon as it is intended to place the property
on the market so that delay may be reduced after a prospective buyer is found.

2. Preparing the Package: assembling the information

On receipt of instructions, the solicitor shall then immediately take the following
steps, at the seller’s expense:

2.1 Locate the title deeds and, if not in the solicitor’s custody obtain them.
2.2 Obtain a copy of the OS Map, if necessary, where deeds do not have a suitable
plan.

Preparing the Package: information from the seller

2.3 Obtain from the seller details to complete the Seller’s Property Information
Form.

2.4 Obtain such original guarantees with the accompanying specification,
planning decisions and building regulation approvals as are in the seller’s
possession and copies of any other planning consents that are with the title
deeds or details of any highway and sewerage agreements and bonds.

2.5 Give the seller the Fixtures, Fittings and Contents Form, with a copy to retain,
to complete and return prior to the submission of the draft contract.

2.6 Obtain details of all mortgages and other financial charges of which the seller’s
solicitor has notice including where applicable improvement grants and
discounts repayable to a local authority. Redemption figures should be
obtained at this stage in respect of all mortgages on the property so that
cases of negative equity can be identified at an early stage.

2.7 Ascertain the identity of all the people aged 18 or over living in the dwelling
and ask about any financial contribution they or anyone else may have made
towards its purchase or subsequent improvement. All persons identified in
this way should be asked to confirm their consent to the sale proceeding.

2.8 In leasehold cases, ask the seller to produce, if possible:
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(1) Areceipt or evidence from the landlord of the last payment of rent.

(2) The maintenance charge accounts for the last three years, where
appropriate, and evidence of payment.

(8) Details of the buildings insurance policy.

If any of these are lacking, and are necessary for the transaction, the
solicitor should obtain them from the landlord. At the same time
investigate whether a licence to assign is required and if so enquire of
the landlord what references are necessary and, in the case of some
retirement schemes, if a charge is payable to the management company
on change of ownership.

3. Preparing the Package: the draft documents
As soon as the title deeds are available, the solicitor shall:
3.1 If the title is unregistered:

(1) Make a Land Charges Search against the seller and any other
appropriate names.

(2) Make an Index Map Search in the Land Registry in order to verify that
the seller’s title is unregistered and ensure that there are no interests
registered at the Land Registry adverse to the seller’s title.

(3) Prepare an epitome of title. Mark copies or abstracts of all deeds
which will not be passed to the buyer as examined against the
original.

(4) Prepare and mark as examined against the originals copies of all deeds,
or their abstracts, prior to the root of title containing covenants,
casements etc., affecting the property.

(5) Check that all plans on copied documents are correctly coloured.

3.2 If the title is registered, obtain office copy entries of the register and copy
documents incorporated into the land certificate.

3.3 Prepare the draft contract and Seller’s Property Information Form Part II
using the standard forms.

4. A Buyer’s offer is accepted
When made aware that a buyer has been found the solicitor shall

4.1 Inform the buyer’s solicitor in accordance with paragraph 5 of the Council
Statement that the Protocol will be used.

4.2 Ascertain the buyer’s position on any related sale and in the light of that
reply, ask the seller for a completion date.

4.3 Send to the buyer’s solicitor as soon as possible as many of the following
items as are available:

(1) Draft contract.

(2) Office copy entries, or a photocopy of the land or charge certificate if
they are not available, or the epitome of title (including details of any
prior matters referred to but not disclosed by the documents
themselves). The Index Map Search. A photocopy of the land or charge
certificate should have marked on it the date that the certificate was
last examined by the Land Registry.

(8) The Seller’s Property Information Form with copies of all relevant
planning decisions, guarantees etc.
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4.5

(4) The completed Fixtures, Fittings and Contents Form. Where this is
provided it will form part of the contract.

(5) In leasehold cases, a copy of the lease with all the information about
maintenance charges and insurance which has so far been obtained
and about the procedure (including references required) for obtaining
the Landlord’s consent to the sale.

(6) The seller’s target date for completion.

The remaining items should be forwarded to the buyer’s solicitor as soon
as they are available.

Ask the buyer’s solicitor if a 10% deposit will be paid and, if not, what
arrangements are proposed.

If and to the extent that the seller consents to the disclosure, supply
information about the position on the seller’'s own purchase and of any
other transactions in the chain above, and thereafter, of any change in
circumstances.

ACTING FOR THE BUYER

5. The

Buyer’s Response

On receipt of instructions, the buyer’s solicitor shall promptly:

51

52

5.3

5.4

55
5.6
5.7

5.8

59

Confirm to the seller’s solicitor in accordance with paragraph 5 of the Council
Statement that the Protocol will be used.

Ascertain the buyer’s position on any related sale, mortgage arrangements
and whether a 10% deposit will be provided.

If and to the extent that the buyer consents to the disclosure, inform the
seller’s solicitor about the position on the buyer’s own sale, if any, and
of any connected transactions, the general nature of the mortgage
application, the amount of the deposit available and if the seller’s target
date for completion can be met, and thereafter, of any change in
circumstances.

Make Local Search with the usual Part I Enquiries and any additional
enquiries relevant to the property.

Make Commons Registration Search if appropriate.

Make Mining Enquiries if appropriate and any other relevant searches.
On receipt of draft documents:

Confirm approval of the draft contract and return it approved as soon as
possible, having inserted the buyer’s full names and address, subject to any
outstanding matters.

At the same time ask only those specific additional enquiries which are
required to clarify some point arising out of the documents submitted or
which are relevant to the particular nature or location of the property or
which the buyer has expressly requested omitting any enquiry, including
those about the state and condition of the building, which is capable of being
ascertained by the buyer’s own enquiries or survey or personal inspection.
Additional duplicated standard forms should not be submitted; if they are,
the seller is under no obligation to deal with them nor need answer any
enquiry seeking opinions rather than facts.

Ensure that buildings insurance arrangements are in place.
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6. Exchange of Contracts
On exchange, the buyer’s solicitor shall send or deliver to the seller’s solicitor:

6.1 The signed contract with all names, dates and financial information
completed.

6.2 The deposit provided in the manner prescribed in the contract. Under the
Law Society’s Formula C the deposit may have to be sent to another solicitor
nominated by the seller’s solicitor.

6.3 If contracts are exchanged by telephone, the procedures laid down by the
Law Society’s Formulae A, B or C must be used and both solicitors must
ensure (unless otherwise agreed) that the undertakings to send documents
and pay the deposit on that day are strictly observed.

6.4 If contracts are exchanged in the post the seller’s solicitor shall, once the
buyer’s signed contract and deposit are held unconditionally, having
ensured that details of each contract are fully completed and identical send
the seller’s signed contract on the day of exchange.

7. Between exchange and the day of completion

As soon as possible after exchange and in any case within the time limits
contained in the Standard Conditions of Sale:

7.1 The buyer’s solicitor shall send to the seller’s solicitor, in duplicate:

(1) Completion Information and Requisitions on Title Form.
(2) A draft conveyance, transfer or assignment.
(3) Other documents eg draft receipt for fixtures, fittings and contents.

7.2 As soon as possible after receipt of these documents, the seller’s solicitor
shall send to the buyer’s solicitor:

(1) Replies to Completion Information and Requisitions on Title Form.

(2) Draft conveyance, transfer or assignment approved.

(3) If appropriate, completion statement supported by photocopy receipts
or evidence of payment of apportionments claimed.

(4) Copy of licence to assign obtained from the landlord if appropriate.

7.3 The buyer’s solicitor shall then:

(1) Engross the approved draft conveyance, transfer or assignment, obtain
the buyer’s signature to it (if necessary) and sent it to the seller’s solicitor
in time to enable the seller to sign it before completion without suffering
inconvenience.

(2) Take any steps necessary to ensure that the amount payable on
completion will be available in time for completion.

(8) Dispatch the Land Registry and Land Charges Searches and, if
appropriate, a company search.

7.4 The seller’s solicitor shall request redemption figures for all financial charges
on the property revealed by the deeds/office copy entries.

8. Completion: the day of payment and removals

8.1 If completion is to be by post, the Law Society’s Code for Completion shall be
used, unless otherwise agreed.

8.2 As soon as practicable and not later than the morning of completion, the
buyer’s solicitor shall advise the seller’s solicitor of the manner of transmission
of the purchase money and of the steps taken to dispatch it.
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8.3 On being satisfied as to the receipt of the balance of the purchase money,
the seller’s solicitor shall authorise release of the keys and notify the buyer’s
solicitor of release.

8.4 The seller’s solicitor shall check that the seller is aware of the need to notify
the local and water authorities of the change in ownership.

8.5 After completion, where appropriate, the buyer’s solicitor shall give notice
of assignment to the lessor.

Relationship with Estate Agents

Where the seller has instructed estate agents, the seller’s solicitor shall take the
following steps:

9.1 Inform them when draft contracts are submitted.

9.2 Inform them of any unexpected delays or difficulties likely to delay
exchange of contracts.

9.3 Inform them when exchange has taken place and the date of completion.

9.4 Onreceipt of their commission account send a copy to the seller and obtain
instructions as to arrangements for payment.

9.5 Inform them of completion and, if so instructed, pay the commission.
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CHAPTER 4

TRUST

Of all the exploits of Equity the largest and the most important is the invention
and development of the Trust. It is an ‘institution” of great elasticity and
generality; as elastic, as general as contract. This perhaps forms the most
distinctive achievement of English lawyers. It seems to us almost essential to
civilisation, and yet there is nothing quite like it in foreign law.!

The concept of trust has, indeed, ever since its invention, influenced the development
of the English law of real property. The importance of some basic knowledge of
trust cannot therefore be over-emphasised. It is relevant to determining the beneficial
interests in property held on trust. It would also help understand the 1925 legislation
in general and the protection of fragmented family interests (such as life estate, fee
tail and fee simple in remainder, etc), strict settlements, trusts for sale, trust of land
and the acquisition of property by joint owners in particular.

1 WHAT IS A TRUST?

A trust is an arrangement whereby property, legal or equitable, real or personal, is
vested in a person, called the trustee, who has to hold, or exercise the right in the
property for and on behalf of the true owner, called the beneficiary. Equity requires
the trustee to apply the property faithfully in accordance with the confidence placed
in him. The essence of the concept of trust is the separation of title and real (or
beneficial) ownership. The legal title is vested in the trustee whereas the real
ownership is in the beneficiary.

Although the trustee has the legal estate vested in him, he cannot take the property
for his own benefit. He can never profit from his position as trustee without proper
authorisation.? However, the trustee has the powers of management and disposition.
He must exercise the powers with due diligence. In exercising his power of
investment, or acquisition of land, appointment of agents, nominees and custodians,
and to insure property, the trustee must exercise such care and skill as is reasonable
in the circumstances having regard in particular (a) to any special knowledge or
experience that he has or holds himself out as having and (b) if he acts as trustee in
the course of a business or profession, to any special knowledge or experience that
it is reasonable to expect of a person acting in the course of that kind of business or
profession.® The duty of care, however, can be excluded by the trust instrument.*
The trustee must manage the trust property in a productive manner to produce
income and apply the income according to certain rules for the benefit of the
beneficiary. If he disposes of the trust property, the proceeds of sale must still be

Maitland, Equity, 2nd edn, 1936, p 23.

Keech v Sandford (1726) 2 Eq Cas Abr 741.

Section 1(1), Sched 1, paras 1-6 of the Trustee Act (TA) 2000.
Schedule 1, para 7 of the TA 2000.
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held on trust and often must be reinvested in another form to produce income for
the beneficiary.®

2 THE ORIGIN OF TRUSTS

Trust developed from “use’. It all started with the problem that it was not possible
to leave property by will before the Statute of Wills 1540. As Maitland pointed out:*

...the Englishman would like to leave his land by will. He would like to provide
for the weal of his sinful soul, and he would like to provide for his daughters
and younger sons. That is the root of the matter...the law is hard upon him at
the hour of death, more especially if he is one of the great.

To overcome this problem, by the 14th century, it became common for a landowner
to convey his land inter vivos to his close friends, in whom he reposed his confidence,
who were instructed to hold the land to his “use’. The landowner was known as the
‘feoffor’, the close friends to whom the land was conveyed were known as the
‘feoffees’ and the beneficiary the cestui que use. The feoffees could also be instructed
to hold the land to the use of other members of the deceased’s family.

Although the common law only recognised the feoffee as the legal owner, the
Court of Chancery would recognise and enforce the use. Thus, by the 14th century,
it became possible to devise land by will.

However, the institution of use had wider implications.” It was used to avoid
some of the feudal incidents. For example, the lord was entitled to a payment when
the land was succeeded by the deceased tenant’s heir, and the land reverted to him
when the tenant died without heirs. All these burdens could be avoided by
conveying the land to feoffees to uses. The feoffees were not minors and were
unlikely to die at the same time or without heirs. Those who died could be replaced.
This device represented a loss in revenues to the Crown who was lord of all and
tenant of none. Henry VIII found this unacceptable and abolished the use by the
Statute of Uses 1535. The effect of the Statute was to convert the rights of the cestui
que use to legal rights. Thus, the feoffees disappeared from the picture and the
cestui que use had the legal estate.

The execution of uses, however, brought about a public outcry as people believed
that it was no longer possible to devise land. The Statute of Wills was passed in
1540 to make it possible for a testator to devise land held by him in socage and two-
thirds of his land in knight’s service. Thus, land became generally devisable at law.

However, the Statute of Uses did not execute a use upon a use because it was
resolved, before 1535, that a use upon a use, for example, a conveyance ‘to A to
the use of B to the use of C was void.? A use upon a use was later to become what
is today known as ‘trust’. In the next century after the Statute of Uses was passed,

5  For rules on trusteeships see Hanbury and Martin, Modern Equity (Martin, JE, ed) 14th edn, 1993,
London: Sweet & Maxwell, Chapters 16-22.

The Collected Papers of Frederic William Maitland (Fisher, HAL, ed) 1911, Cambridge, Vol III, p 335.
See Megarry and Wade, 5th edn, 1984, p 1165.

Bro Abr Feff al Uses, 40 (1532); Sanders, Uses, i, 42, 43. For cases decided after 1535, see Dillam v
Frain (1595) 1 And 309 at 313; Corbet’s case (1600) 2 And 134 at 136; Daw v Neivborough (1716) 1 Com
242 at 243; Tyrrel’s case (1557) 2 Dy 155a.
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the Chancellor began to recognise the second uses.’ Thus, uses were brought back
to life and land could be granted ‘to A to the use of B in trust for C’. B would get
the legal estate because of the execution of use by the Statute of Uses 1535 but
would have to hold it on trust for C because the second use, which was now
called a trust, was not executed by the Statute and was now recognised by the
Court of Chancery. The new expression denoting C’s interest was ‘trust’ rather
than ‘use’. They were synonymous in law but in practice ‘trust’ was used for C’s
equitable interest while ‘use” was reserved to uses executed by the Statute. An
alternative formula was ‘unto and to the use of B in trust for C’. Here, the legal
estate was conveyed to B to his own use in trust for C. As the Statute did not
apply where a person was seised to his own use,' B’s first use was not executed
and he was the owner at common law. But the trust in favour of C was not executed
either as it was a second use." B, therefore, would be required to hold the legal
estate on trust for C. Thus, uses, now in the name of trusts, could be created as
easily as uses had been before 1535. What was required was to use the formula
‘unto and to the use of [the trustee] in trust for [the beneficiary]’, or simply ‘to the
use of [the trustee] in trust for [the beneficiary]’.

Thus, the ancient use was reborn in the modern name of trust. The Statute of
Uses 1535 was eventually repealed in 1925. Today, it is no longer necessary to use
the expression ‘unto and to the use of X in trust for’. The land could be simply
conveyed ‘to X in trust for’.

3 THE BINDING EFFECT OF A TRUST

Trust is the invention of equity in its jurisdiction of conscience. The trustee is directly
bound by the trust to act faithfully in accordance with the term of the trust for the
benefit of the beneficiary. Having agreed with the author of the trust to follow his
instruction faithfully and to observe the conditions upon which the trust property
was conveyed to him, it would be against the trustee’s conscience to apply the
property otherwise than for the benefit of the beneficiary.

However, the long arm of equity does not stop there. The trustee’s personal
representative who succeeds to the trust property*? is also bound by the trust for he
is regarded as simply filling the place of the trustee.” Similarly, the trustee’s creditors

9  The precise date when this was done is uncertain but it was certainly well settled by 1700 in
Symson v Turner (1700) 1 Eq Cas Abr 383: see Simpson, AWB, A History of the Land Law, 2nd edn,
1986, Oxford: Clarendon Press, pp 202-03; (1966) 82 LQR 215 (Barton, JL); (1977) 93 LQR 33 (Baker,
JH).

10 Sammes’s case (1609) 13 Co Rep 54 at 56; Peacock v Eastland (1870) LR 10 Eq 17; Ormes case (1872) LR
8 CP 281.

11 Doe d Lloyd v Passingham (1827) 6 B & C 305.

12 Prior to 1898, the personal representatives did not take the deceased’s realty; the heir or devisee
took directly. Under s 1(1) of the Land Transfer Act 1897 in the case of deaths after 1897, all property,
real or personal, was vested in the personal representatives. This was substantially repeated by s
1(1) of the AEA 1925 which is still in force today. See Megarry and Wade, pp 633-34.

13 Personal representatives are regarded as ‘sustaining wholly or partially the persona of the original
trustee and being bound by his obligations as regards the proprietary rights to which they have
succeeded’: Maitland, Equity, p 112.
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may not take the trust property to satisfy the trustee’s personal debts for the trustee
does not hold the trust property for his own benefit.**

Where the trustee transfers the trust property in breach of trust to an
innocent third party without consideration, the maxim ‘equity will not assist a
volunteer’ (ie a person who has not given consideration) applies. The donee is
required to take the legal estate subject to the claim of the beneficiary. This is
because equity regards it as against the donee’s conscience for him to take the
trust property after he has later come to know that it was conveyed to him in
breach of trust.

As equity acts in conscience, it is not surprising that if the trust property is
conveyed to a purchaser with notice, actual or constructive, the beneficiary’s initial
rights against the trustee are now enforceable against the purchaser. The purchaser
will be required to hold the property on trust for the beneficiary. However, if the
purchaser has acquired the property for valuable consideration without notice,
actual or constructive, of the trust, he has an absolute, unqualified and unanswerable
defence to the beneficiary’s claim."” Equity cannot touch him because his conscience
is unaffected by the trust.!

The binding effect of a trust has thus been formulated in either of two ways by
Maitland:

Formulation A

The cestui que trust may enforce his rights against:

(i) the trustee; and

(ii) all who claim through the trustee as volunteers (personal representatives,
devisees,” donees); and

(iii) all those who acquire the trust property with actual or constructive notice of the
trust.

Formulation B

The cestui que trust may enforce his rights against all persons (taking the property)
except a bona fide purchaser of a legal title for valuable consideration without notice
of the trust (whether actual or constructive).

Of the two formulations, Maitland himself preferred the first ‘because it puts us
at what is historically the right point of view’."® However, formulation B is now the
more common way of stating the principle and constitutes what is known as the
equitable doctrine of notice."”

14 Worrall v Harford (1802) 8 Ves 4, p 8; ss 283(1)(a), (3)(a), 306 of the Insolvency Act 1986.
15 Pilcher v Rawlins (1872) 7 Ch App 259 at 268f, per James LJ; see p 21 above.

16  Maitland, Equity, p 115.

17  The beneficiaries of a gift of real property by will.

18 Maitland, Equity, p 115.

19  See Chapter 1, pp 20-28 above.
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4 ASCERTAINING THE BENEFICIAL OWNERSHIP

It is trite law that a transfer of the legal title prima facie carries with it the absolute
beneficial interest in the property conveyed.” Thus, a transferee is prima facie the
legal, as well as the beneficial, owner unless some other person can establish a
beneficial interest in the property conveyed in opposition to the absolute ownership
of the legal owner. A person may establish his beneficial entitlement to the property
by showing that the property was expressly conveyed to the legal owner on trust
for him: that the property is held on an express trust for the claimant. This is perhaps
the most common way in which the true beneficial interest is ascertained. The
transfer documents often contain details of beneficial ownership and such
declarations are generally conclusive.? However, on occasions, the transfer
documents may be silent on the beneficial entitlement and dispute may arise later
as to who owns the beneficial interest. The claimant may show that his beneficial
ownership arises as a result of what the law infers as having been the parties’
intention at the time of the transfer: that the property is held on a resulting (or implied)
trust for the claimant; or he may show that it was their common intention, at the
time or after the transfer, that the claimant should have some beneficial interest in
the property and he has acted on that common intention to his detriment; or in any
event it is unconscionable for the legal owner to deny the claimant a beneficial
interest in the property: that the property is held on a constructive trust for the
claimant. Disputes between married couples on the beneficial entitlement to the
family home on divorce or death are quite often also resolved by certain statutory
provisions.” Disputes between unmarried cohabitees are still solved by recourse to
the rules of equity.”

As already mentioned, there are three ways in which a claimant can establish his
beneficial entitlement, viz, under an express, resulting or constructive trust. Before
we examine each of them in detail, it is important to say a few words on the use of
terminology. Classifying trusts into express, implied, resulting or constructive trusts
has been largely judicial.** It is widely agreed, however, that the use of terminology
injudgments as regards constructive, implied or resulting trusts has been inconsistent
and at times confusing.” There is a clear distinction between resulting trust on the
one hand and constructive trust on the other hand.” The grey area between is variously
called implied or constructive trusts and their development is continuous.” It is
convenient to describe all trusts not expressly created as implied trusts and divide

20  Pettitt v Pettitt [1970] AC 777 at 813H-814A, per Lord Upjohn; Gissing v Gissing [1971] AC 886 at
902A, per Lord Pearson.

21  Pettitt v Pettitt [1970] AC 777 at 813E, per Lord Upjohn. But see City of London Building Society v
Flegg [1988] AC 54 where the express declaration of trust for sale was held not conclusive and was
rebutted by evidence of contributions.

22 See ss 23-25 of the Matrimonial Causes Act 1973; s 13 of the Inheritance (Provision for Family and
Dependants) Act 1975; s 37 of the Matrimonial Proceedings and Property Act 1970.

23 Grant v Edwards [1986] Ch 638 at 651G, per Mustill L].

24 Section 53(2) of the LPA 1925 does however refer to resulting, implied or constructive trusts.

25 See Megarry and Wade, p 537; Gray, p 372.

26 (1973) 37 Con 65; (1973) 4 CLJ 41; (1973) 89 LQR 2; Oakley, AJ, Constructive Trusts, 2nd edn 1987,
London: Sweet & Maxwell, Chapters 12.

27  For example, Gissing v Gissing [1971] AC 886 at 906.
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implied trusts into resulting and constructive trusts. On the other hand, as constructive
trusts can be imposed by equity in circumstances where the intention of the parties
are not relevant at all so long as justice demands its imposition, it seems more
appropriate to treat the term implied trusts as including resulting trusts. Thus, for the
present purposes, as has been adopted above, we shall treat resulting and implied
trusts as one category and constructive trusts as the other.

Express trusts—creation
(a) Formality

Express trusts are declared by the grantor or settlor. To create a trust expressly,
where the subject matter of the trust is any land or interest in land, under s 53(1)(b)
of the Law of Property Act 1925 the declaration of trust must be manifested and
proved by some writing signed by some person who is able to declare such trust, or
by his will.*

Law of Property Act 1925

53. Instruments required to be in writing

(1) Subject to the provisions hereinafter contained with respect to the creation
of interests in land by parol:

(b) a declaration of trust respecting any land or any interest therein must
be manifested and proved by some writing signed by some person who
is able to declare such trust, or by his will;

This does not mean that the declaration must be itself in writing. It means that the
existence of the trust must be capable of being proved by some writing signed by
the grantor or by his will. If the declaration of trust is parol® and cannot be proved
by any written evidence, the trust will take effect at will only. It is valid but
unenforceable.®

Law of Property Act 1925
54. Creation of interests in land by parol

(1) Allinterests in land created by parol and not put in writing and signed by
the persons so creating the same, or by their agents thereunto lawfully
authorised in writing, have, notwithstanding any consideration having been
given for the same, the force and effect of interests at will only.

It should, however, be noted that the purpose of s 53(1)(b) is to prevent fraud which
might otherwise arise against the trustee. On the other hand, the trustee may be
tempted to plead the lack of formality to deny the beneficiary’s interest under the
trust. It is to prevent fraud perpetrated by the trustee that ‘equity will not permit a
statute to be used as an instrument of fraud’.* In Rochefoucauld v Boustead, Lindley
LJ expressed the view that:

28 This derives from s 7 of the the Statute of Frauds 1677. For the background of this section see
Youdan [1984] CLJ 306 at 307ff.

29  Word of mouth.

30 Gardner v Rowe (1828) 5 Russ 258 at 262; Gissing v Gissing [1971] AC 886 at 910EF, per Lord Diplock;
Cowcher v Cowcher [1972] 1 WLR 425 at 430H431A; Midland Bank plc v Dobson [1986] 1 FLR 171 at
175CD; Wratten v Hunter [1978] 2 NSWLR 367 at 371B.

31  Rochefoucauld v Boustead [1897] 1 Ch 196.
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...itis a fraud on the part of a person to whom land is conveyed as a trustee, and
who knows it was so conveyed, to deny the trust and claim the land himself.
Consequently, notwithstanding the statute, it is competent for a person claiming
land conveyed to another to prove by parol evidence that it was so conveyed
upon trust for the claimant, and that the grantee, knowing the facts, is denying
the trust and relying upon the form of the conveyance and the statute, in order
to keep the land himself.*

Thus, if A acquires the property on an oral undertaking that he will hold the property
on trust for B from the moment of acquisition, then A cannot claim that the trust is
void under s 53(1)(b) for want of written evidence.

Section 53(1)(b) only applies to declaration of trust of land or any interest in
land. Declaration of trust of other forms of property can be made orally without
written evidence.®

(b) Certainty

To create a trust expressly, the intention to create a trust, the subject matter of the
trust and the objects of the trust must all be certain.

The intention to create a trust must be shown by imperative, not precatory
words.* Words such as ‘in the full confidence’, ‘recommending’, ‘my dying request’
would not be enough today. If the grantor fails to express an intention to create a
trust, the grantee (the intending trustee) holds the property beneficially free of any
trust.®

The trust property must be described with certainty. If the property to be conveyed
to the trustee is insufficiently defined, the whole transaction is void.* The grantor
retains the property. If the extent of the beneficial interest is insufficiently defined,
the trustee will hold the property on a resulting trust for the grantor.”

The beneficiaries of the trust must be defined with sufficient certainty.® Where
the object of the trust is for a purpose, the purpose must be defined with certainty,”
unless the trust is for charitable purposes in which case the objects need not be
certain as long as the purpose is not so vague and uncertain that the court is unable
to control the application of the trust property.*® Where the trust is void for
uncertainty of objects, the trustee must hold the property on resulting trust for the
grantor."!

32 Ibid at 206.

33  Re Kayford Ltd [1975] 1 WLR 279.

34  Re Adams and the Kensington Vestry (1884) 27 Ch D 394 at 419.

35 McCormick v Grogan (1869) LR 4 HL 82.

36  Palmer v Simmonds (1854) 2 Drew 221.

37  Boyce v Boyce (1849) 16 Sim 476.

38  Re Vandervell’s Trusts (No 2) [1974] Ch 269 at 319, per Lord Denning. In the case of a fixed trust, each
and every beneficiary must be ascertainable. In the case of a discretionary trust (ie a trust under
which the trustees have discretion to decide who within a class chosen by the settlor should benefit
from the trust and how much) the test is: can it be said with certainty that any individual is or is
not a member of the class? McPhail v Doulton [1971] AC 424.

39 Morie v Bishop of Durham (1804) 9 Ves Jr 399 (‘such objects of benevolence and liberality as the
Bishop of Durham in his own discretion shall most approve of. Trust held void because ‘benevolence’
and ‘liberality” wider than charity and uncertain).

40  Re Koeppler’s WT [1986] Ch 423.

41  Kendall v Granger (1842) 5 Beav 300; Re Carville [1937] 4 All ER 464.
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Resulting (or implied) and constructive trusts—creation

(a) Formality

The hallmark of implied, resulting or constructive trusts is their informality because
s 53(1)(b) does not apply to their creation or operation. Section 53(2) of the Law of
Property Act 1925 provides that “This section does not affect the creation or operation
of resulting, implied or constructive trusts’.

(b) Resulting (or implied) trust
(i) Failure to dispose beneficial interest

Where a grantor conveys his property on trust but does not effectively dispose of
the beneficial interest in the property, there is a resulting trust in favour of the
grantor.”” An example of this is where a property is held on trust for A for life and
then equally among his children, but A dies childless. The beneficial interest will
result back to the grantor on A’s death or, if the grantor is now dead, to his residuary
legatees, or the persons entitled under the intestacy rules.® While Megarry J in Re
Vandervell’s Trusts (No 2) suggested that this type of resulting trust does not depend
on intention but operates automatically, Lord Browne-Wilkinson was not convinced
by it. He points out in Westdeutsche Landesbank Girozentrale v Islington London Borough
Council* that if the settlor has expressly, or by necessary implication, abandoned
any beneficial interest in the trust property, there is no resulting trust; the
undisposed-of equitable interest vests in the Crown as bona vacantia.*®

(ii) Where a trust fails

Where an express trust fails for any reason, for example, if there is no beneficiary
under the trust, or if the purpose of the trust is void, or if the trust is void for
uncertainty, then a resulting trust arises in favour of the grantor. For example, in Re
Diplock,* alarge sum of money was left on trust for purposes thought to be charitable.
The trust was later found void because the purpose was non-charitable. The money
resulted to the deceased settlor’s next-of-kin.

(iii) Purchase in the name of another

It was held in Dyer v Dyer that a resulting trust would arise when A, the person
who provided money for the purchase of the property asked for the property to be
conveyed to someone, B, other than himself.*” This is because equity presumes that
it was A’s intention that B, to whom the legal title is conveyed, should hold it on
trust for A. But this is only a presumption and it can be rebutted. Thus, if there is

42 Called ‘automatic resulting trusts” by Megarry J in Re Vandervell’s Trusts (No 2) [1974] Ch 269 at 294.

43 An example is Vandervell v IRC [1967] 2 AC 291 where an option to repurchase shares from the
college to which the shares were originally granted was held by trustees on trust not hitherto
defined, thus option resulted back to the settlor.

44 [1996] 2 All ER 961, HL at 990.

45  Citing In Re West Sussex Constabulary’s Widows, Children and Benevolent (1930) Fund Trusts [1971] Ch 1.

46 [1941] Ch 253; [1944] AC 341.

47  (1788)2 Cox Eq Cas 92 at 93. Westdeutsche Landesbank Girozentrale v Islington London Borough Council
[1996] 2 All ER 961, HL, at 990.
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evidence that the property was intended as a gift to B, or evidence of any other
intention inconsistent with such trust,* no resulting trust would arise.*”’

The presumption in Dyer v Dyer may be rebutted by another equitable
presumption. That is, where A is regarded by equity as being under an obligation
to provide for B, the presumption is that a gift to B was intended. This is called the
presumption of advancement. Therefore, if a man buys property and has it conveyed
to his wife or fiancee, there is a presumption of advancement.” There is no
presumption of advancement in favour of a man’s mistress.” Similarly, there is no
such presumption where a wife conveys property into the name of her husband.”

There is a presumption of advancement where any person who stands in loco
parentis to a child, that is, assumes the responsibility of a father in providing for the
child, buys property and has it conveyed into the name of the child.® A father is
always presumed to be in loco parentis,** but not a mother unless she has herself
assumed a father’s responsibility for the child.®

It must be noted that these are only presumptions and can be rebutted easily by
comparatively slight evidence showing the purchaser’s real intention, for example,
only the person to whom the property was conveyed would have been accepted as
a mortgagor of the property, or it had been proposed that the beneficial interest
should be shared at certain proportions.®

The principles of presumption of advancement have, however, been questioned
in connection with ownership of the matrimonial home. With the increasing financial
independence of women, the presumption of advancement is diminished in modern
times in the context of the matrimonial home, and its application has been reclassified
as a judicial instrument of last resort.”” In Falconer v Falconer, Lord Denning thought
that the presumption of advancement ‘found its place in Victorian days when a
wife was utterly subordinate to her husband. It has no place, or at any rate, very
little place, in our law today’.”® Lord Diplock in Pettitt v Pettitt has said that:

...it would in my view be an abuse of the legal technique for ascertaining or
imputing intention to apply to transactions between the post-war generation
of married couples ‘presumptions” which are based upon inferences of fact
which an earlier generation of judges drew as the most likely intentions of
earlier generations of spouses belonging to the propertied classes of a
different social era.”

48  Westdeutsche Landesbank Girozentrale v Islington London Borough Council [1996] 2 All ER 961, HL at
991.

49  Cowcher v Cowcher [1872] 1 WLR 425 at 431C; Winkworth v Edward Baron Development Co Ltd [1986]
1 WLR 1512 at 1516D.

50 Re Eykyn’s Trusts (1877) 6 Ch D 115 at 118.

51  Diwell v Farnes [1959] 1 WLR 624.

52 Mercier v Mercier [1903] 2 Ch 98.

53  Shephard v Cartwright [1855] AC 431 at 445. The presumption also applies to an illegitimate child
(Beckford v Beckford (1774) 98 ER 763 at 764), an adopted child (Standing v Bowring (1886) 31 Ch D
282 at 287) and a stepson (In Re Paradise Motor Co Ltd [1968] 1 WLR 1125 at 1140A).

54  Dyer v Dyer (1788) 2 Cox Eq Cas 92 at 93f.

55  Bannet v Bannet (1879) 10 Ch D 474.

56  McGrath v Wallis [1995] 2 FLR 114.

57 See McGrath v Wallis [1995] 2 FLR 114 at 115, per Nourse L].

58 [1970] 1 WLR 1333 at 1335H-36A.
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So if H and W contributed money for the purchase of their home and the house is
conveyed into the name of W alone, the presumption of advancement is much
weakened. The result is likely to be that W holds the property on trust for herself
and H.®

But if the property is conveyed into H’s name, then it is clear that H holds it on
trust for himself and W, because W's contribution is not presumed to be a gift to H.%!
The presumed intention is that W, by contribution, is to get a share in the property.
This kind of resulting trust can also arise where the contribution is towards the
mortgage repayments.” Whether indirect financial contribution to the purchase of
the house, eg contribution to household expenses, is enough is more complicated. It
seems that there must be an agreement or common intention at the time of the acquisition
that W should have a beneficial interest. Any indirect financial contribution which
may be made at the time of, or after, the acquisition will raise the presumption of
resulting trust so long as the contribution is referable to the acquisition of the property
(or referable to the agreement or common intention)® If there is no agreement or
common intention, only direct financial contribution will raise a resulting trust;*
indirect financial contribution will not suffice to give rise to an inference of a common
intention.®® Where the woman goes out to work in order to provide money for the
family expenses, as a result of which she spends her earnings on the housekeeping
and the man is thus able to pay the mortgage instalments and other expenses out of
his earnings, a common intention can be inferred.®® The basis of the present law was
laid down in Pettit v Pettit and Gissing v Gissing.

In Pettitt v Pettitt, following a divorce, a husband claimed to be beneficially entitled
to a share in the proceeds of sale of the former matrimonial home. The matrimonial
home was purchased in the wife’s sole name out of the proceeds of sale of a previous
house owned by her. The husband’s claim was based on the fact that he had done
redecoration and improvement work on the house which he claimed had enhanced
its value by £1,000. The registrar allowed his claimed to the extent of £300 and this
decision was affirmed by the Court of Appeal. On appeal the House of Lords held

59 [1970] AC 777 at 824C.

60  Falconer v Falconer [1970] 3 All ER 449, CA.

61 Re Curtis (1885) 52 LT 244; Rich v Cockell (1802) 9 Ves 369; Mercier v Mercier [1903] 2 Ch 98, CA;
Pearson v Pearson (1965) The Times, 30 November; Heseltine v Heseltine [1971] 1 All ER 952, CA (Lord
Denning called this ‘a resulting trust which resulted from all the circumstances of the case’ (at
955h) but it has been suggested that the context and the language is consistent rather with a
constructive trust (see Pettit, Equity and the Law of Trusts, 7th edn, p 178). The Law Commission
cited Heseltine v Heseltine as a case of resulting trust (Law Commission, Family Law: Matrimonial
Property, Law Com No 125, para 2.6).

62 Cowcher v Cowcher [1972] 1 WLR 425; Walker v Hall [1984] 127 Sol Jo 550. Cf Pearson v Pearson (1965)
The Times, 30 November (wife who not only provided initial payments but also all mortgage
instalments was held to be solely entitled).

63 In Grant v Edwards, the man’s excuse for not putting the woman’s name onto the title showed that
there was at the time of the acquisition a common intention that she should have a beneficial
interest and her contribution, though indirect, was referable to the acquisition.

64 In Lloyds Bank v Rosset, Lord Bridge said that where there is no agreement or common intention it
is extremely doubtful whether anything less than direct financial contribution will be enough to
raise a constructive trust. It is submitted that the use of the term ‘constructive trust’ is unfortunate,
confusing, misleading and most unhelpful.

65 For example, in Burns v Burns, the woman made various forms of indirect contribution but failed
to obtain any beneficial interest because there was no express agreement to her beneficial entitlement.
See Pettit, Equity and the Law of Trust, 6th edn, pp 132, 133-35.

66  Burns v Burns [1984] Ch 317, at 330D, Fox LJ.
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that from the evidence it was not possible to infer any common intention of the
parties that the husband by doing work and spending money on materials for the
house should acquire any beneficial interest in it. The husband’s claim failed and
the appeal was allowed.

In Gissing v Gissing, the parties were married in 1935 and both worked
substantially throughout their marriage. In 1951, a house was bought in the
husband’s name as the matrimonial home. The purchase (£2,695) was substantially
funded by a mortgage raised by the husband who paid the mortgage instalments.
The balance was financed by a loan from his employer which he paid off later. He
also gave the wife some allowance from housekeeping, holidays and general family
expenses. The wife paid for her own clothes and those of their son and for some
extras. She also paid £220 out of her savings for furnishings and the laying of a
lawn. In 1961, the husband left the wife to live with another woman saying,
according to his wife, ‘Don’t worry about the house: its yours” and that he would
pay the mortgage instalments and all outgoings which he did. The wife continued
to stay in the house until 1966 when she applied for an order claiming a beneficial
interest in the house after a decree absolute of divorce was granted. Buckley J at
first instance held that the husband was the sole beneficial owner and was entitled
to possession. The Court of Appeal by a majority reversed the decision. On appeal,
the House of Lords allowed the appeal on the ground that the wife had made no
contribution to the acquisition of the property. There was therefore nothing from
which the court could infer a common intention. In the Court of Appeal, Lord
Denning did rely on the husband’s parting words as sufficient recognition that the
wife had a beneficiai interest in the house; he thought the proper inference in the
circumstances was that the beneficial interest in the house belonged to them both
equally. However, on appeal, the wife did not appear and was not represented. It
was, however, submitted by the amicus curiae that it was difficult to maintain that
those words were a recognition of a pre-existing interest in the house; they appeared
rather to be looking to the future. And there was no evidence that the wife acted on
those words to her own detriment and therefore no question of estoppel arose in
respect of them. The husband’s counsel also submitted that there was no finding
by Buckley J that the alleged parting words of the husband were ever uttered.

Gissing v Gissing [1971] AC 886, HL

Viscount Dilhorne: ...I agree with my noble and learned friend Lord Diplock
that a claim to a beneficial interest in land made by a person in whom the legal
estate is not vested and whether made by a stranger, a spouse or a former spouse
must depend for its success on establishing that it is held on a trust to give effect
to the beneficial interest of the claimant as a cestui que trust.

Where there was a common intention at the time of the acquisition of the house
that the beneficial interest in it should be shared, it would be a breach of faith by
the spouse in whose name the legal estate was vested to fail to give effect to that
intention and the other spouse will be held entitled to a share in the beneficial
interest...

In a great many cases, perhaps in the vast majority, no consideration will have
been given by the parties to the marriage to the question of beneficial ownership
of the matrimonial home at the time that it is being acquired. If, on the evidence,
that appears to have been the case, then a claim based upon the existence of
such an intention at the time must fail.
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It may be that one spouse will say that if he or she had thought about it, he or
she would have agreed to sharing the beneficial interest with the other, but that
in my view will notjustify or entitle the court to hold that they share the beneficial
interest. As I read the opinions of the majority in Pettitt v Pettitt [1970] AC 777
that was their conclusion. One cannot counteract the absence of any common
intention at the time of acquisition by conclusions as to what the parties would
have done if they had thought about the matter. If such a common intention is
absent, in my opinion the law does not permit the courts to ascribe to the parties
an intention they never had and to hold that property is subject to a trust on the
ground that that would be fair in all the circumstances.

My Lords, in determining whether or not there was such a common intention,
regard can of course be had to the conduct of the parties. If the wife provided
part of the purchase price of the house, either initially or subsequently by paying
or sharing in the mortgage payments, the inference may well arise that it was
the common intention that she should have an interest in the house.

To establish this intention there must be some evidence which points to its
existence. It would not, for instance, suffice if the wife just made a mortgage
payment while her husband was abroad. Payment for a lawn and provision of
some furniture and equipment for the house does not of itself point to the
conclusion that there was such an intention...

My Lords, I do not think that any useful purpose will be served by my expressing
any views on what will suffice to justify the drawing of such an inference. In one
case the evidence may just fall short of doing so; in another it may just suffice. But
what is important is that it should be borne in mind that proof of expenditure for
the benefit of the family by one spouse will not of itself suffice to show any such
common intention as to the ownership of the matrimonial home...

Lord Diplock: ... Aresulting, implied or constructive trust—and it is unnecessary
for present purposes to distinguish between these three classes of trust—is created
by a transaction between the trustee and the cestui que trust in connection with
the acquisition by the trustee of a legal estate in land, whenever the trustee has
so conducted himself that it would be inequitable to allow him to deny to the
cestui que trust a beneficial interest in the land acquired. And he will be held so
to have conducted himself if by his words or conduct he has induced the cestui
que trust to act to his own detriment in the reasonable belief that by so acting he
was acquiring a beneficial interest in the land.

This is why it has been repeatedly said in the context of disputes between spouses
as to their respective beneficial interests in the matrimonial home, that if at the
time of its acquisition and transfer of the legal estate into the name of one or
other of them an express agreement has been made between them as to the way
in which the beneficial interest shall be held, the court will give effect to it—
notwithstanding the absence of any written declaration of trust. Strictly speaking
this states the principle too widely, for if the agreement did not provide for
anything to be done by the spouse in whom the legal estate was not to be vested,
it would be a merely voluntary declaration of trust and unenforceable for want
of writing. But in the express oral agreements contemplated by these dicta it has
been assumed sub silentio that they provide for the spouse in whom the legal
estate in the matrimonial home is not vested to do something to facilitate its
acquisition, by contributing to the purchase price or to the deposit or the
mortgage instalments when it is purchased upon mortgage or to make some
other material sacrifice by way of contribution to or economy in the general
family expenditure. What the court gives effect to is the trust resulting or implied
from the common intention expressed in the oral agreement between the spouses
that if each acts in the manner provided for in the agreement the beneficial
interests in the matrimonial home shall be held as they have agreed...
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But parties to a transaction in connection with the acquisition of land may well
have formed a common intention that the beneficial interest in the land shall be
vested in them jointly without having used express words to communicate this
intention to one another; or their recollections of the words used may be imperfect
or conflicting by the time any dispute arises. In such a case—a common one
where the parties are spouses whose marriage has broken down—it may be
possible to infer their common intention from their conduct...

In drawing such an inference, what spouses said and did which led up to the
acquisition of a matrimonial home and what they said and did while the acquisition
was being carried through is on a different footing from what they said and did
after the acquisition was completed. Unless it is alleged that there was some
subsequent fresh agreement, acted upon by the parties, to vary the original
beneficial interests created when the matrimonial home was acquired, what they
said and did after the acquisition was completed is relevant if it is explicable only
upon the basis of their having manifested to one another at the time of the
acquisition some particular common intention as to how the beneficial interests
should be held. But it would in my view be unreasonably legalistic to treat the
relevant transaction involved in the acquisition of a matrimonial home as restricted
to the actual conveyance of the fee simple into the name of one or other spouse.
Their common intention is more likely to have been concerned with the economic
realities of the transaction than with the unfamiliar technicalities of the English
law of legal and equitable interests in land. The economic reality which lies behind
the conveyance of the fee simple to a purchaser in return for a purchase price the
greater part of which is advanced to the purchaser upon a mortgage repayable by
instalments over a number of years, is that the new freeholder is purchasing the
matrimonial home upon credit and that the purchase price is represented by the
instalments by which the mortgage is repaid in addition to the initial payment in
cash. The conduct of the spouses in relation to the payment of the mortgage
instalments may be no less relevant to their common intention as to the beneficial
interests in a matrimonial home acquired in this way than their conduct in relation
to the payment of the cash deposit.

It is this feature of the transaction by means of which most matrimonial homes
have been acquired in recent years that makes difficult the task of the court in
inferring from the conduct of the spouses a common intention as to how the
beneficial interest in it should be held. Each case must depend upon its own
facts but there are a number of factual situations which often recur in the cases.

Where a matrimonial home has been purchased outright without the aid of an
advance on mortgage it is not difficult to ascertain what part, if any, of the purchase
price has been provided by each spouse. If the land is conveyed into the name of a
spouse who has not provided the whole of the purchase price, the sum contributed
by the other spouse may be explicable as having been intended by both of them
either as a gift or as a loan of money to the spouse to whom the land is conveyed or
as consideration for a share in the beneficial interest in the land. In a dispute
between living spouses the evidence will probably point to one of these
explanations as being more probable than the others, but if the rest of the evidence is
neutral the prima facie inference is that their common intention was that the
contributing spouse should acquire a share in the beneficial interest in the land in
the same proportion as the sum contributed bore to the total purchase price. This
prima facie inference is more easily rebutted in favour of a gift where the land is
conveyed into the name of the wife: but as I understand the speeches in Pettitt v
Pettitt four of the members of your Lordships’ House who were parties to that
decision took the view that even if the “presumption of advancement’ as between
husband and wife still survived today, it could seldom have any decisive part to
play in disputes between living spouses in which some evidence would be
available in addition to the mere fact that the husband had provided part of the
purchase price of property conveyed into the name of the wife.
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Similarly, when a matrimonial home is not purchased outright but partly out of
moneys advanced on a mortgage repayable by instalments, and the land is
conveyed into the name of the husband alone, the fact that the wife made a cash
contribution to the deposit and legal charges not borrowed on a mortgage gives
rise, in the absence of evidence which makes some other explanation more
probable, to the inference that their common intention was that she should share
in the beneficial interest in the land conveyed. But it would not be reasonable to
infer a common intention as to what her share should be without taking account
also of the sources from which the mortgage instalments were provided. If the
wife also makes a substantial direct contribution to the mortgage instalments
out of her own earnings or unearned income this would be prima facie inconsistent
with a common intention that her share in the beneficial interest should be
determined by the proportion which her original cash contribution bore either
to the total amount of the deposit and legal charges or to the full purchase price.
The more likely inference is that her contributions to the mortgage instalments
were intended by the spouses to have some effect upon her share.

Where there has been an initial contribution by the wife to the cash deposit and
legal charges which point to a common intention at the time of the conveyance
that she should have a beneficial interest in the land conveyed to her husband,
it would be unrealistic to regard the wife’s subsequent contributions to the
mortgage instalments as without significance unless she pays them directly
herself. It may be no more than a matter of convenience which spouse pays
particular household accounts, particularly when both are earning, and if the
wife goes out to work and devotes part of her earnings or uses her private income
to meet joint expenses of the household which would otherwise be met by the
husband, so as to enable him to pay the mortgage instalments out of his moneys
this would be consistent with and might be corroborative of an original common
intention that she should share in the beneficial interest in the matrimonial home
and that her payments of other household expenses were intended by both
spouses to be treated as including a contribution by the wife to the purchase
price of the matrimonial home.

Even where there has been no initial contribution by the wife to the cash deposit
and legal charges but she makes a regular and substantial direct contribution to
the mortgage instalments it may be reasonable to infer a common intention of
the spouses from the outset that she should share in the beneficial interest or to
infer a fresh agreement reached after the original conveyance that she should
acquire a share. But it is unlikely that the mere fact that the wife made direct
contributions to the mortgage instalments would be the only evidence available
to assist the court in ascertaining the common intention of the spouses...

Where the wife has made no initial contribution to the cash deposit and legal
charges and no direct contribution to the mortgage instalments nor any
adjustment to her contribution to other expenses of the household which it can
be inferred was referable to the acquisition of the house, there is in the absence
of evidence of an express agreement between the parties no material to justify
the court in inferring that it was the common intention of the parties that she
should have any beneficial interest in a matrimonial home conveyed into the
sole name of the husband, merely because she continued to contribute out of
her own earnings or private income to other expenses of the household. For
such conduct is no less consistent with a common intention to share the day-to-
day expenses of the household, while each spouse retains a separate interest in
capital assets acquired with their own moneys or obtained by inheritance or
gift. There is nothing here to rebut the prima facie inference that a purchase of
land who pays the purchase price and takes a conveyance and grants a mortgage
in his own name intends to acquire the sole beneficial interest as well as the
legal estate.
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In Burns v Burns,” Valerie’s housework, decorating and the purchase of chattels for
the home over a period of 17 years gave her no share because these were not factors
which could be taken into account in deciding whether she had acquired a beneficial
interest in the house. As she had not made a substantial financial contribution to
the acquisition of the property, the Court could not infer a common intention that

Lord Pearson: ...If the respondent’s claim is to be valid, I think it must be on the
basis that by virtue of contributions made by her towards the purchase of the
house there was and is a resulting trust in her favour. If she did make
contributions of substantial amounts towards the purchase of the house, there
would prima facie be a resulting trust in her favour. That would be the
presumption as to the intention of the parties at the time or times when she
made and he accepted the contributions...

Contributions are not limited to those made directly i