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CHAPTER 1

THE CREATION OF TRUSTS

INTRODUCTION

It might be thought prudent at the start of any book on the law of trusts to attempt
to define exactly what a ‘trust’ is. Unfortunately, that is not as easy as we might hope.
Of course, the essential ingredients of a trust are well known: there is a ‘trustee’, who
is the holder of the legal (or ‘paper’) title to property, and this person holds the trust
property ‘on trust’ for the ‘beneficiary’ (or cestui que trust). The beneficiary is the
equitable owner of the property and this is the person (or persons) to whom the real
or ‘beneficial’ advantages of ownership will accrue. The interest enjoyed by the
beneficiary is proprietary, or ‘in rem’. Thus, he is able to trace his property and
recover it from any intermeddler with the exception of the bona fide transferee of the
legal estate for value without notice. Further, although, as just indicated, the trustee
usually holds the ‘legal’ title and the beneficiary holds the ‘equitable’ title, it is
perfectly possible for an equitable owner to create a trust of that interest. In such
cases, the first equitable owner is the trustee (as well as the beneficiary under the first
trust!), holding an equitable interest on trust for a beneficiary. Sometimes this is
known as a ‘sub-trust’. However, whatever the precise configuration of legal and
equitable ownership, necessarily there is a relationship between the trustee and the
beneficiary – sometimes referred to as a ‘fiduciary relationship’ – and it is clear that
the former has certain responsibilities and duties to the latter. Furthermore, some-
times the property which is the subject matter of the trust – and this can be any
property, tangible or intangible, real or personal – will have been provided by
a ‘settlor’ or a ‘testator’ and it is they who have set up the trust either during his or
her lifetime (settlor) or on death (testator). Indeed, in the case of a trust established
by inter vivos gift (that is, not by will), the settlor and the trustee may be the same
person and, in such cases, the settlor is said to have declared himself or herself trustee
of the trust property. Finally, it should be noted that a trustee may also be a
beneficiary under a trust. This quite often happens with trusts of cohabited property
where the man may hold the property on trust for himself and his lover in some
defined shares.

This, then, is a very simple picture of a trust and beyond this it is not easy to
make general statements about the nature of a trust without also explaining the one
or more exceptions that exist to nearly every rule. The law of trusts is not something
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that can be neatly dissected nor can its principles be safely pigeonholed. Perhaps
the best way to understand it is through an analysis of the substantive law
without recourse to a priori definitions and assumptions that may prove wholly
inadequate in explaining how the unique legal concept of the trust actually works in
practice. With that in mind, the first topics to consider are the requirements
imposed by general statute law and general principles of common law for the
creation of a valid trust.

There are two sets of formal requirements which must be met before a valid trust
can exist. On the one hand, there are those rules imposed by statute – principally the
Law of Property Act 1925 – which establish formality requirements for the cre-
ation of trusts of certain kinds of property. These are requirements of writing and the
like which are not inherent in the concept of the trust per se, although failure to
comply with them will render the trust unenforceable. Rather, they are ‘external’
requirements imposed in order to ensure the proper working of the trust concept,
especially the prevention of fraud by the trustee. Secondly, there are those rules of
common law and equity which require the declaration of trust and/or the transfer of
ownership of the trust property to the trustee to be achieved in specific ways accord-
ing to the particular type of trust property. Examples include the need for a deed or
registered disposition for the transfer of land to the trustee and entry in the com-
pany’s register for the transfer of shares. These rules are not peculiar to the law of
trusts, but given that the property which is the subject matter of the trust must pass
into the hands of the trustee before the trust can exist (if it is not already there), the
mode of transfer appropriate to each particular kind of property must be used if the
trust is to be regarded as properly constituted. Failure to constitute the trust because
of a failure to transfer the trust property to the trustee by the appropriate method has
serious consequences.

Thus, the issues covered in this chapter require an understanding of the following
matters:

(a) the different formality requirements for the creation of trusts of land and those
for the creation of trusts of other property;

(b) the distinction between the creation of a trust and the ‘disposition’ of a ‘subsist-
ing’ equitable interest under an existing trust and the reasons why an accurate
distinction must be made;

(c) the necessity of properly constituting a trust and the manner in which this may
be achieved relative to specific types of trust property; and

(d) the consequences of failure to constitute the trust properly.
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Question 1
‘Although equity will not aid a volunteer, it will not strive officiously to defeat a gift’
(per Lord Browne-Wilkinson in Choithram International SA v Pagarani (2001)).

Evaluate this statement by reference to decided cases.

Answer plan

• The Milroy v Lord test.
• Transferor completing everything required of him.
• No self-declaration following imperfect transfer.
• The principle in Re Ralli.
• Multiple trustees, including the settlor.
• Trust of a chose in action.
• Consequences of a being perfect.
• Exceptions to the rule that equity will not assist a volunteer.

Answer
This statement by Lord Browne-Wilkinson highlights two fundamental principles
of equity: the notion that equity will not assist a volunteer and that there is no policy
in equity to defeat a perfect gift. These are self-evident propositions. However, a
number of landmark cases have striven to perfect gifts which, on orthodox theory,
ought to be considered as imperfect.

The principle laid down by Turner LJ in Milroy v Lord (1862) identifies the
various modes of creating an express trust. Generally, there are two modes of consti-
tuting an express trust and the onus is on the settlor to execute one (or in exceptional
circumstances both) of these modes for carrying out his intention. The two modes of
creating an express trust are:

(a) a self-declaration of trust; and
(b) a transfer of property to the trustees, subject to a direction to hold upon trust for

the beneficiaries.

A settlor may declare that he presently holds specific property on trust, indicating
the interest, for a beneficiary. In this respect he simply retains the property as trustee
for the relevant beneficiaries. Clear evidence is needed to convert the status of the
original owner of the property to that of a trustee. This form of creating an express
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trust is as effective as the transfer and declaration mode. In the absence of specific
statutory provisions to the contrary, no special form is required as long as the
intention of the settlor is sufficiently clear to constitute himself a trustee, for ‘equity
looks at the intent rather than the form’. Thus, the declaration of trust may be in
writing or may be evidenced by conduct or may take the form of a verbal statement
or a combination of each of these types of evidence: see Paul v Constance (1977);
contrast Jones v Lock (1865). What is required from the settlor is a firm commitment
on his part to undertake the duties of trusteeship in respect of the relevant property
for the benefit of the specified beneficiaries. The effect of this mode of creation is to
alter the status of the settlor from a beneficial owner to that of a trustee. The test that
is applicable here is the ‘three certainties’ test i.e. certainty of intention, subject
matter and objects.

The alternative mode of creating an express trust involves a transfer of the rele-
vant property to another person (or persons) as trustee(s), subject to a valid declar-
ation of trust. In this context the settlor must comply with two requirements,
namely a transfer of the relevant property or interest to the trustees complemented
with a declaration of the terms of the trust. If the settlor intends to create a trust by
this method and declares the terms of the trust, but fails to transfer the property to
the intended trustees, it is clear that no express trust is created. The court will not
automatically imply a self-declaration of trust, see Richards v Delbridge (1874) and
Jones v Lock (1865).

The formal requirements, if any, concerning the transfer of the legal title or
equitable title to property vary with the nature of the property involved, in accord-
ance with the Milroy v Lord (1862) principle; but if the transferor has done every-
thing required of him to transfer the legal title to property but something has yet to
be done by a third party, the transfer will be effective in equity, see Re Rose (1952),
contrast Re Fry (1946) in respect of the transfer of shares in a private company. The
effect of this rule (known as the rule in Re Rose) is that although the transfer of the
legal title is not complete, the transferor will nevertheless hold the legal title to
the property as constructive trustee for the transferee. It is unclear as to the precise
role played by the third party. Some third parties may have a purely ministerial role
while others may have a discretion to refuse registration of the legal title. It would
appear that the Re Rose principle is applicable irrespective of the role of the third
party – dispositive or not. In Mascall v Mascall (1984), the rule was extended to a
delivery by the transferor of a registered land certificate and duly executed transfer
form to the transferee. Indeed, in Pennington v Waine (2002), the Court of Appeal
decided that the delivery of the share transfer form to the company could be dis-
pensed with. If it would be unconscionable for the transferor to have recalled what she
intended to donate, the transfer would be effective in equity. This notion of uncon-
scionability was based on analogy with the principle laid down by the Privy Council
in Choithram International SA v Pagarani (2001). However, the Privy Council in that
case had decided that the trust was perfectly created and thus it would have been
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unconscionable for the settlor to deny the existence of the trust, whereas in Pen-
nington the donor had not declared a trust nor made a perfect gift nor had she done
everything required of her to make the gift. Accordingly, Pennington was an unjusti-
fiable extension of the Milroy v Lord principle.

In Re Ralli (1964), the High Court decided that a settlor may expressly manifest
an intention to transfer the relevant property to third-party trustees (transfer and
declaration mode) and, prior to completing the transfer, to declare himself a trustee
for the beneficiaries (self-declaration mode). In this event, the trust will be perfect,
provided that the third-party trustee acquires the property during the settlor’s
lifetime. In other words, the self-declaration of trust is regarded as conditional on
an effective transfer of the property to the third-party trustee. This condition is
required to be satisfied during the lifetime of the settlor in order to perfect the
trust, i.e. to render it unconscionable for the settlor to reclaim the property. The
court had also decided that it was immaterial how the third-party trustee acquired
the relevant property. The mere fact that the property had reached the hands of the
intended trustees was sufficient to constitute the trust. The logic of this test
extended the Milroy v Lord principle. In addition, the court decided on a separate
ground that the rule in Strong v Bird (1874) (imperfect inter vivos gifts where the
will appoints the donee as executor) was extended to residuary gifts created in
a will.

Moreover, in Choithram International SA v Pagarani (2001), the Privy Council
decided that where the settlor appoints multiple trustees, including himself, and
declares a present, unconditional and irrevocable intention to create a trust for spe-
cific persons, a failure to transfer the property to the nominated trustees is not fatal,
for his (settlor’s) retention of the property will be treated as a trustee. Trusteeship for
these purposes is treated as a joint office so that the acquisition of the property by one
trustee is equivalent to its acquisition by all the trustees. There was no distinction
between a settlor declaring himself to be the sole trustee and one of a number of
trustees. It was evident that on the facts of the case, the execution of the deed of trust
and the oral declaration of the intention to give, constituted part of one composite
transaction. Had the settlor declared (expressly or impliedly) that the trust will arise
at the moment of the transfer to the other trustees the position would have been
different.

In Fletcher v Fletcher (1844), the court construed the subject matter of a covenant
(to transfer property on trust) as creating a chose in action, namely the benefit of the
covenant. This intangible property right may be transferred to the trustees on trust
for the relevant beneficiaries thus perfecting the trust. What is needed to assign such
a right or chose is a clear intention on the part of the assignor to dispose of the chose
to the transferee, but it is questionable whether the settlor had the benefit of the
covenant. It was decided that he (or his estate) was under a duty to transfer the sum
to the covenantees, trustees. He (or his estate) therefore had the burden (rather than
the benefit of the covenant) of transferring the sum to the covenantees, trustees.
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However, the Fletcher principle was subsequently restricted in Re Cook (1965) to
debts enforceable at law, as distinct from any other choses in action.

Where a trust is perfectly created, the beneficiary is given a right in rem in the
trust property and may protect his interest against anyone, except a bona fide trans-
feree of the legal estate for value without notice. In short he has a locus standi to
enforce the trust, simply by proving that he is an authorised equitable owner of the
property. He may bring the claim in his own name and is entitled to join the trustee
as a co-defendant. In the normal course of events the trustees bring the claim on
behalf of the trust. This is the position despite the beneficiary being classified as a
volunteer.
On the other hand if the intended trust is imperfect, the transaction operates as an
agreement to create a trust. This involves the law of contract, as opposed to the law
of trust. An agreement to create a trust may only be enforced in equity by non-
volunteers. The rule is that ‘equity will not assist a volunteer’ and ‘equity will not
perfect an imperfect gift’. To obtain an equitable remedy, the claimant is required to
establish that he has furnished consideration. Valuable consideration refers either to
common law consideration in money or money’s worth or marriage consideration in
equity. Common law consideration is the price paid by each party to an agreement.
‘Marriage consideration’ takes the form of an ante-nuptial settlement made in con-
sideration of marriage, or a post-nuptial settlement made in pursuance of an ante-
nuptial agreement. The persons who are treated as providing marriage consideration
are the parties to the marriage and the issue of the marriage, including remoter
issue.

It follows that if the trust is imperfect and the claimant wishes to obtain equit-
able assistance, he is required to demonstrate that he has furnished valuable con-
sideration. If this is the case, the imperfect trust will be treated to all intents and
purposes as though it was perfect. In other words, the claimant who has furnished
valuable consideration will derive from the agreement to create a trust all the bene-
fits accorded to a beneficiary under a perfect trust, see Pullan v Koe (1913). Indeed,
this principle was extended further in Beswick v Beswick (1968). It would appear that
if the claimant has provided consideration, he (or his estate if he is dead) may bring a
claim in equity (perhaps specific performance) on behalf of a volunteer who was
entitled to benefit from the agreement.

On the other hand, where the claimant is a volunteer and a non-covenantee,
the court refused to issue directions in his favour to enforce the covenant at law on
the ground that the volunteer ought not to obtain relief indirectly when he could
not obtain the same directly, see Re Pryce (1917). In Re Kay (1939), the court
extended the principle further by preventing the volunteer, non-covenantee from
bringing a claim in damages. The Contracts (Rights of Third Parties) Act 1999
has modified this principle only to the extent that it allows a non-party to a
contract to bring a claim in his own right. If he is a volunteer the remedy will be
damages.
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However, there are well-established exceptions to the general rule that equity
will not assist a volunteer such as the rule in Strong v Bird (1874), donatio mortis causa
(DMC) and proprietary estoppel.

Note

The answer to this question was approached by highlighting the various occasions
when the court in purporting to apply the Milroy v Lord principle, in effect, extended
the test in a number of landmark decisions.

Question 2
In 2004, Alfred, in contemplation of his marriage with Bette, covenanted with Tim
to transfer £50,000 to him to be held on trust for Bette for life, remainder to any of
the children of the marriage absolutely. The marriage duly took place. A few months
later Alfred made a bargain with his father-in-law, Freddie, that in consideration of
receiving 10,000 shares in Cashflow Ltd (a private company), Alfred will settle his
yacht, ‘Orca’, on trust for Bette for life, remainder to her brother, Charlie, absolutely.
Alfred duly executed another covenant with Tim to settle his yacht, ‘Orca’ on trust
for Bette for life with remainder to Charlie.

Alfred failed to make any transfers to Tim in accordance with the covenants
although he has been registered as the new owner of 10,000 shares in Cashflow
Ltd.

In 2006, Bette died leaving a son, Donald. Alfred still refused to transfer any of
the properties to Tim in respect of the covenants.

In 2007 Alfred met Ede and decided to spend his declining years with her. In
January 2008, knowing he did not have long to live, he handed Ede the deeds of his
house, and said, ‘When I die this house and all its furniture is for you.’ He also
delivered to Ede the share certificates to 10,000 shares in Cashflow Ltd.

In February 2008 Alfred died. Amongst his personal effects was a will, dated
2007, which declared that all his property was to be distributed to Oxfam, a regis-
tered charity. Ede was appointed executrix of Alfred’s will.

Advise Donald, Charlie, Freddie, Ede and Tim as to their rights, if any, in the
above transactions.

[Ignore any applications under the Inheritance (Provision for Family and
Dependants) Act 1975].
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Answer Plan

• Are the trusts of the covenants perfect and if not, what are the consequences?
• DMC of the house?
• The Strong v Bird rule regarding the shares?

Answer
Alfred executed two covenants with Tim on separate occasions to transfer £50,000
and the yacht, ‘Orca’, to him to hold on various trusts, but failed to transfer the
properties. Two questions arise in these circumstances – whether the covenants create
trusts of the relevant properties in favour of the intended beneficiaries; alternatively,
whether the covenants are enforceable as agreements to create trusts.

The test for creating a perfect trust was laid down by Turner LJ in Milroy v Lord
(1862). This involves the settlor, Alfred, choosing one of two modes of creating the
trust:

(a) a transfer of property to the trustees, subject to a direction to hold upon trust for
the beneficiaries; or

(b)  a self-declaration of trust.

Applying this test to the facts of the problem, we have been informed that Alfred
failed to transfer the relevant properties (£50,000 and the yacht) to Tim, the
intended trustee. Thus, it would appear that the intended trust is imperfect. Fur-
ther, the court will not automatically imply the second mode for creating an express
trust as laid down in Milroy v Lord, namely, a self-declaration of trust, in order to
constitute Alfred a trustee, see Richards v Delbridge (1874). The reason for the rule is
that, despite the transferor’s intention to benefit another by means of a transfer
(whether on trust or not), the transferor ought not to be treated as a trustee if this
does not accord with his intention, for otherwise all imperfect trusts will become
perfect.

Alternatively, the intended beneficiaries may argue that the subject matter of the
covenant involves the ‘benefit of the covenant’, as distinct from the cash and the
yacht, which constitute choses in action. Such properties are intangible personal
property rights that are transferred by operation of law in accordance with the
intention of the transferor. If this argument were to succeed, it would follow that
Tim would have acquired the respective properties from Alfred and would be
required to hold the same on trust for the beneficiaries, see Fletcher v Fletcher (1844).
However, the Fletcher rule is restricted to one type of chose in action, namely debts
enforceable at law, see Re Cook (1965). A debt enforceable at law involves a legal
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obligation to pay a quantified amount of money. It does not concern a cove-
nanted obligation to transfer shares, paintings or indeed yachts. It follows that in
accordance with the Fletcher principle only the covenant to transfer £50,000 is
capable of constituting a perfect trust. No trust exists of the covenant to transfer the
yacht. It may be noted that the Fletcher rule is a highly controversial principle and it
is arguable that it is restricted to occasions where the covenantor has agreed that his
executor will transfer the property to the covenantee, trustee. This argument has the
tendency to restrict the principle to its own facts.

If the trust in respect of the covenant to transfer £50,000 to Tim is perfect (in
accordance with the Fletcher v Fletcher rule) it follows that the beneficiaries, who are
given proprietary rights in the trust property, are entitled to enforce the trust, see
Jeffreys v Jeffreys (1841). Thus, Bette, during her lifetime, and Donald acquire equit-
able interests in the covenanted sum and are entitled in their own right to bring
claims to protect their interests. Similarly, Tim, as trustee, may bring claims on their
behalf.

On the other hand, if the trusts of the covenants are imperfect (i.e. the covenant
to transfer £50,000 and the yacht) on the ground that the subject matter of the trust
has not been transferred to Tim, the intended trustee, the trust is imperfect and the
principle is that ‘equity will not perfect an imperfect trust’ and ‘equity will not assist
a volunteer’. The incomplete transfers will amount to agreements to create trusts and
be enforceable, if at all, in contract law.

Subject to the Contracts (Rights of Third Parties) Act 1999, in order to
enforce the covenants to create trusts, the claimants are required to establish that
they have furnished valuable consideration. Consideration refers either to common
law consideration in money or money’s worth or marriage consideration. Common
law consideration is the price paid by each party to an agreement. ‘Marriage con-
sideration’ takes the form of an ante-nuptial settlement made in consideration of
marriage, or a post-nuptial settlement made in pursuance of an ante-nuptial agree-
ment. The persons who are treated as providing marriage consideration are the
parties to the marriage and the issue of the marriage, including remoter issue. Any
other children affiliated to the parties to the marriage are volunteers. Relating this
principle to the facts of the problem, it would appear that Bette (and her estate on her
behalf ) and Donald (if he is an issue of the marriage between Alfred and Bette) are
non-volunteers, having provided marriage consideration. Freddie appears to have
provided common law consideration and is also treated as a non-volunteer. The other
parties connected with the covenants, namely Tim and Charlie, are volunteers and
are not entitled to equitable remedies.

The non-volunteers are entitled in their own right to seek equitable assistance
and, if necessary, obtain equitable remedies. At the instance of these claimants
(Bette’s estate, Donald and Freddie) the imperfect trusts will be treated to all intents
and purposes as though they were perfect. In other words, the claimants who had
furnished valuable consideration will derive from the agreements to create trusts all
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the benefits accorded to a beneficiary under a perfect trust. Thus, the non-volunteers
will be entitled to bring claims directly against Alfred (or his estate) for equitable
remedies in order to have the agreements enforced. The limitation periods will not
operate to hinder this process because the claimants are treated as having in rem
interests in the properties, see Pullan v Koe (1913). In particular, Freddie as a non-
volunteer, is entitled to bring a claim in equity for specific performance to enforce
the agreement to transfer the yacht to Tim, subject to a trust, see Beswick v Beswick
(1968). This is the position even though Charlie is a volunteer and may obtain a
benefit from the claim of Freddie; but it must be appreciated that neither Tim nor
Charlie, as volunteers, may be able to force Freddie to bring such a claim in equity
for specific performance, see Re Pryce (1917) and Re Kay (1939).

By virtue of s 1 of the Contracts (Rights of Third Parties) Act 1999, a third
party to a contract is entitled ‘in his own right’ to enforce a term of the contract if,
inter alia, the ‘term of the contract purports to confer a benefit on him’. This is clearly
covered by the covenant to transfer the yacht to Tim on trust for inter alia Charlie.
Section 1(5) enacts the policy of treating the volunteer third party, Charlie, as ‘if he
had been a party to the contract’. Further, the same sub-section declares that ‘any
remedy’ will be available to the claimant, on the assumption that he is a party to the
contract. The effect is that Charlie is entitled only to damages against the estate of
Alfred for breach of contract. The quantum of damages may be calculated by refer-
ence to the value of the yacht on the date of the breach of contract.

In 2008, the delivery of the deeds to the house to Ede by Alfred indicates that no
perfect inter vivos gift of the house to Ede has taken place. The appropriate formalities
involve a conveyance of the legal title. This has not be achieved. In any event the
accompanying words indicate that the delivery is conditional on the death of Alfred.
It is also evident that Ede is a volunteer as defined above. The issue is whether a valid
DMC may be established on the facts. A DMC involves an inter vivos transfer of
control over property by the donor while contemplating death, but on condition that
the gift will become perfect on death. In this event, the donor’s personal representa-
tive (Ede) is required to hold the legal title to the property on trust for the donee,
Ede. If such a claim is successful, the donees stated under the will, Oxfam, will not
acquire the property. This is a true case of ‘equity perfecting an imperfect gift’, or
‘equity assisting a volunteer’.

There are a number of conditions that are required to be satisfied in order to
establish a valid DMC. These are:

• the donor is required to contemplate death;
• the donor is required to transfer the property inter vivos and conditional on death;
• the donor is required to transfer dominion over the property during his lifetime,

see Cain v Moon (1896).

The first two requirements are questions of fact and may be established by reference
to the scenario posed. Alfred is aware that he does not have long to live and he makes
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the delivery of the deeds expressly conditional on death. The material issue in this
problem is whether Alfred had transferred control over the property to Ede during
his lifetime. The test is whether Alfred had lost control over the house during his
lifetime and, at the same time, whether Ede had acquired control over the asset
through the title deeds, the essential indicia of title. Despite the earlier obiter
pronouncement by Lord Eldon in Duffield v Elwes (1827), to the effect that land
cannot be the subject matter of a DMC, it was widely believed that this view was too
broad and was finally tested in the Court of Appeal decision in Sen v Headley (1991).
The court took the view that Lord Eldon’s opinion could not be supported in respect
of unregistered land and decided that the title deeds are the essential indicia of title
to such property. As far as the furniture is concerned there is no evidence of the
transfer of dominion over such assets and prima facie Ede would not be entitled to
the same.

The delivery of the share certificates to 10,000 shares in Cashflow Ltd, a private
company, is insufficient to transfer the legal title to those shares. The formalities to
be complied with require Alfred to execute a share transfer form in Ede’s favour and
send the form, along with the certificates, to the registered office of the company for
consideration of registration of the transferee. There is no evidence that Alfred had
done this and therefore there is no valid inter vivos transfer of the legal title to the
shares to Ede; but Ede was appointed executrix of Alfred’s estate. Would the rule in
Strong v Bird (1874), be applicable on these facts to perfect the imperfect gift? The
rule in Strong v Bird is based on the assumption that where an inter vivos gift is
imperfect by reason only of the fact that the transfer to the intended donee is
incomplete, the incomplete gift will become perfect when the donee acquires the
property in the capacity of executor of the donor’s estate.

Much depends on evidence of Alfred’s intention. The mental element postulated
by the rule in Strong v Bird is a present, continuous intention on Alfred’s part to make
an inter vivos gift to Ede. Was Alfred’s intention concerning the delivery of the share
certificates conditional on death (similar to the delivery of the title deeds) or was it
unconditional? This is a question of fact. If the intention was unconditional, there is
no evidence that its continuity was broken.

In conclusion, if the trusts of the covenants are imperfect, the estates of Bette,
Donald and Freddie, as non-volunteers, would be entitled to enforce the covenants in
equity. Damages for breach of covenant against the estate of Alfred may be obtained
by Tim (to hold on the trust of the covenant) and Charlie. The house, but not the
furniture, may be the subject matter of a DMC in favour of Ede. The shares may be
acquired by Ede under the rule in Strong v Bird. Subject to these transfers, the balance
of Alfred’s estate will be distributed in accordance with the will.
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Question 3
Is it possible to say with certainty when any potential dealing with trust property
will amount to a ‘disposition’ within s 53(1)(c) of the Law of Property Act 1925.
Why is it important to have some measure of certainty in this area?

Answer plan

• The distinction between the creation of a trust and a ‘disposition’ of a
‘subsisting equitable interest’ under a trust (s 53(1)(c) of the LPA 1925).

• Cases where the courts have established that a proposed transaction amounts
to a ‘disposition’ and therefore requires writing (especially Grey v IRC
(1960), Oughtred v IRC (1960) and Neville v Wilson (1996)).

• Cases where the courts have established that a proposed transaction does not
amount to a ‘disposition’ and therefore does not require writing (especially
the Vandervell cases).

Answer
Section 53 of the Law of Property Act (LPA) 1925 lays down certain requirements
of formality which must be satisfied for the successful creation of certain types of
trusts inter vivos and for the effective disposition (that is, transfer) of equitable inter-
ests under trusts that already exist, i.e. ‘subsisting trusts’. In the case of the creation of
trusts other than by will, the requirements of formality are quite easily stated. Thus,
assuming that the trust property has been effectively vested in the hands of the
trustee (or is already owned by him), the creation of a trust of pure personalty
requires no formality at all; simply a clear intention to establish the trust. This
intention may be made manifest orally or in writing, but is effective in both cases.
For trusts of land the position is different, mainly because of the overwhelming need
for certainty when dealing with ‘real property’. Consequently, s 53(1)(b) of the LPA
1925 requires that trusts of land be manifested or proved in writing, and although
this does not require the actual trust instrument to be in writing itself, it does
require some document in order to prove the trust and its terms.

This is all quite straightforward, but the position becomes more complicated
when s 53(1)(c) of the LPA 1925 is examined. According to s 53(1)(c) of the LPA
1925, ‘a disposition of an equitable interest . . . subsisting at the time of the dis-
position must be in writing’. This means that if a trust already exists, so that there is
a beneficiary who has an equitable interest, any attempted ‘disposition’ (that is,
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transfer) of that equitable interest must actually be in writing. Such a rule is, of
course, designed to ensure that the location of the equitable interest is clear and
manifest, not only to provide certainty per se, but also to prevent fraud on the part of
the trustee and to ensure that the proper person (that is, the current holder of the
equitable interest) may enforce the trust and receive the benefit of the trust property.
It ought to be noted that s 53(1)(c) of the LPA 1925 is applicable to both personal
and real property. This is the position despite the definition of ‘equitable interests’ in
s 205(1)(x) of the LPA 1925. The statutory definition refers to equitable interests in
the context of land. Despite this definition, the effect of the decisions of the courts,
including the House of Lords, has been to construe s 53(1)(c) of the LPA 1925 as
incorporating both realty and personalty. However, as far as this essay is concerned,
there are two important issues to be considered. First, although the creation of trusts
of land must be evidenced in writing, any disposition of an equitable interest under an
existing trust of land must actually be in writing. Secondly, although the creation of
trusts of personalty requires no writing at all, once again the disposition of an
equitable interest under an existing trust of personalty must actually be in writing.
Consequently, it is vital, in the cases of both trusts of land and trusts of personalty, to
be able to distinguish between the creation of a new trust and the transfer of an
equitable interest under a trust that already exists. Moreover, if we realise that
written documents (for example, those within s 53(1)(c) of the LPA 1925) attract
ad valorem stamp duty – that is, a percentage of the value of the property transferred
by the written document must be paid in tax – it is clear that some beneficiaries will
attempt to avoid the need for writing (and thus avoid stamp duty) by claiming that
their dealings with the trust property amount to a creation of a trust and not a
disposition of an interest under a trust that already exists. In short, there is a penalty
of voidness for dispositions of equitable interests that are not in writing and this
helps to prevent fraud and to allow the trustees to discharge their duties effectively
and in favour of the appropriate persons. Unfortunately, there is also an incentive
to avoid compliance with the section so as to minimise stamp duty, which is why so
many of the important cases in this area concern the Inland Revenue.

In order to examine what may amount to a ‘disposition’ within s 53(1)(c) of the
LPA 1925, we could attempt to define our terms ab initio and judge each transaction
involving trust property by this standard. However, such an abstract approach does
not guarantee success, not least because s 53(1) of the LPA 1925 is not the most
clearly drafted statutory provision. Although it is clear that ‘disposition’ is to be
given a wide, natural meaning, such as it would enjoy in everyday use (Grey v IRC
(1960)), it is also clear that its meaning within s 53(1)(c) of the LPA 1925 is not the
same as its meaning within s 205(1)(ii) of that Act, where it is defined generally for
the purposes of the Act (Re Paradise Motor Co Ltd (1968)). Therefore, it may be more
profitable to examine various practical situations, especially those covered by case
law, in order to determine what will, and will not, amount to a disposition so as to
require writing under s 53(1)(c) of the LPA 1925. The starting point for this
empirical analysis can be the judgment of Romer LJ in Timpson’s Executors v Yerbury
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(1936), where he identified four different ways by which a beneficiary might dispose
of an equitable interest. In addition, there are other circumstances, not covered by
Romer LJ, which should also be considered.

First, there are a number of situations where it is clear that an intended dealing
with an equitable interest does indeed amount to a disposition within s 53(1)(c) of
the LPA 1925. Most obvious of all is when the beneficiary wishes to transfer (or
‘assign’) his equitable interest directly to another person, as where B, the beneficiary,
wishes to give her equitable interest to C (Timpson’s Executors v Yerbury (1936)).
Likewise, if a beneficiary is able, under the terms of a trust, to direct her trustee to
deal with the trust property in any manner she (the beneficiary) chooses, as is the case
in a ‘bare’ trust, a direction by the beneficiary to the trustee to hold the property on
trust for another person is a disposition of that interest within s 53(1)(c) of the LPA
1925 (Grey v IRC (1960)). The point is simply that the bare trustee must carry out
the original beneficiary’s wishes and the net result of the beneficiary’s direction is
that the equitable interest has passed to a third person. Again, if the beneficiary
under a trust declares herself trustee of her own equitable interest for another – as
where T (trustee and legal owner) holds on trust for B (original beneficiary), and B
then declares herself trustee of that equitable interest for C – this may well amount
to a disposition if the original beneficiary (B) ‘drops out of the picture’ thus leaving
the trustee effectively holding on trust for C. A beneficiary who declares this ‘sub-
trust’ will drop out of the picture when she has no active duties to perform in relation
to the new beneficiary, so effectively disposing of her interest to C (Grainge v Wilber-
force (1889) and implicit in Neville v Wilson (1996)). Although this view of a sub-
trust is not necessarily adhered to by all commentators, it is consistent with the
policy behind s 53(1)(c) of the LPA 1925, as it prevents hidden (that is, purely oral)
dealings with equitable interests. Of course, if the original beneficiary (sub-trustee)
does not drop out of the picture, then a new trust has been created and no disposition
of a ‘subsisting’ equitable interest has occurred. A contrary view was expressed by
Brian Green to the effect that the sub-section makes no distinction between a
declaration of trust of part of, or the entire, equitable interest and in addition, the
inelegant distinction between declarations within s 53(1)(c) and declarations outside
the sub-section is at odds with the House of Lords decisions in Grey v IRC and
Oughtred v IRC. Fourthly, it is consistent with the policy of s 53(1)(c) of the LPA
1925 that a surrender of the equitable interest by the equitable owner to the trustee
should also count as a disposition. This was not considered by Romer LJ in Timpson’s
Executors v Yerbury (1936) and we might argue that a surrender of the equitable
interest merely extinguishes the trust and does not ‘dispose’ of an interest. However,
if a surrender did not fall within s 53(1)(c) of the LPA 1925, a beneficiary (B) could
orally surrender her interest to the trustee (T), who then might orally declare a new
trust in favour of a third party (C) (assuming the property is not land). This amounts
to a direct transfer of the equitable interest from B to C and, if writing were not
required, would be a simple method of evading s 53(1)(c) of the LPA 1925.
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The last example of a transfer of an equitable interest considered by Romer LJ in
Timpson’s Executors v Yerbury (1936) may, or may not, amount to a ‘disposition’ so as to
bring it within s 53(1)(c) of the LPA 1925, although the balance of authority is now
that it does not. The case where the issue arose (Oughtred v IRC (1960)) was primarily
concerned with whether stamp duty was payable on a written document and not
whether that written document was actually necessary to transfer the equitable inter-
est under the trust. The facts of the case suggest that, where T holds on trust for B, but
B orally agrees by contract to sell his equitable interest to C, if that contract is
specifically enforceable, it appears that B holds his equitable interest on constructive
trust for C (because, under a specifically enforceable contract, ‘equity treats as done
what ought to be done’). Furthermore, when B drops out of the picture on payment of
the purchase price by C, no writing is necessary to confirm the transfer of the equitable
interest because s 53(1)(c) of the LPA 1925 does not apply to the ‘operation of . . .
constructive trusts’ (s 53(2) of the LPA 1925). In essence, B has transferred his interest
to C without the need for writing, because of the protective umbrella of the construct-
ive trust, and any written agreement that is drawn up later merely confirms the new
situation and does not transfer the interest. Hence, its value for tax purposes is nil.
This was the position argued in Oughtred v IRC (1960) although, in the case itself, the
majority decided that stamp duty was payable on the later written document. How-
ever, although this implies that the oral contract did not effectively transfer the
equitable interest (that is, that writing was necessary), the judgments are not conclu-
sive. The matter turns on the difficult question of what exactly has been passed to the
purchaser by the specifically enforceable contract. So, if the equitable interest of the
original beneficiary passes under the constructive trust, then writing is not necessary
because of s 53(2) of the LPA 1925; if, however, the purchaser merely obtains a right
to that equitable interest which cannot be denied by the original beneficiary but
which, nevertheless, has not been transferred to him, then any later transfer of that
interest will need to be in writing because it will be a disposition within s 53(1)(c)
of the LPA 1925. Admittedly, this seems complicated, but the essence of the matter
is whether the constructive trust which arises from the contract (if the contract is
specifically enforceable) actually passes the equitable interest to the purchaser so as to
negate the need for writing because s 53(2) of the LPA 1925 is an exception to
s 53(1)(c) of the same Act. In Neville v Wilson (1996), the Court of Appeal accepted
specifically that the equitable interest of the vendor can pass to the purchaser under a
constructive trust and this appears now to have confirmed that no writing is needed
in such cases: that is, that s 53(1)(c) of the LPA 1925 does not apply. As far as the
payment of stamp duty is concerned, however, the later case of Pariny (Hatfield) Ltd v
IRC (1997) suggests that, irrespective of whether writing is actually needed, any
subsequent writing will still attract duty. Clearly, the dichotomy of Oughtred
(writing not needed, but ad valorem duty still payable) has been maintained.

Finally, we come to those cases where dealings with existing equitable interests
under a trust clearly do not amount to a ‘disposition’ within s 53(1)(c) of the LPA
1925 and, therefore, do not require writing to be carried into effect. This may be so
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for a variety of reasons, but the point is that even though the equitable interest has
changed its form or passed to another person, the circumstances are not caught by
s 53(1)(c) of the LPA 1925. First, as noted above, there are those cases where the
beneficiary declares herself trustee of her equitable interest but does not drop out of
the picture. This is a new sub-trust and not a disposition of a subsisting equitable
interest (Grainge v Wilberforce (1889)). But note also the arguments revised by Brian
Green (see above). Secondly, according to Vandervell v IRC (1967), if a beneficiary (B)
under a bare trust (that is, where the beneficiary controls the beneficial interest and
the trustee is a mere nominee) directs the trustee (T) to transfer the legal title of trust
property to a third person (C), with the intention that the equitable interest should
also pass from B to C, no writing is required to pass the equitable interest to C. The
reason for this is that the third party (C) is now the absolute owner of the property,
both at law and in equity. In other words, the mischief which s 53(1)(c) of the LPA
1925 was intended to prevent is not present and the case is different from Grey v IRC
(1960) because, now, the legal and equitable titles are unified in the recipient.
Thirdly, no writing is required for disclaimers of the equitable interest, as where the
intended beneficiary orally disavows acceptance of the interest (Re Paradise Motor Co
Ltd (1968)). This is despite the fact that a disposition is defined as including a
disclaimer in s 205(1)(ii) of the LPA 1925 because disclaimers do not represent
hidden dealings with equitable interests of the type which s 53(1)(c) of the LPA
1925 is intended to prevent. Fourthly, nominations by beneficiaries under staff
pension funds, whereby the staff member indicates to whom the benefits of the
pension should be paid, do not require writing under s 53(1)(c) of the LPA 1925 and
incidentally, do not require writing as testamentary dispositions within the Wills
Act 1837 if the nomination is made on death (Re Danish Bacon Co Ltd Staff Pension
Fund (1971), Baird v Baird (1990) and Re Gilbert (1998)). Fifthly, variation of
trusts made by virtue of powers under the Variation of Trusts Act 1958 do not
require writing even if they involve a reshuffling of the beneficial interests (Re Holt
(1969)). Sixthly, and most controversially, it appears from Re Vandervell’s Trusts
(No 2) (1974) that a declaration of new trusts by the trustees with the consent of a
beneficial owner who is absolutely entitled to the property does not have to be in
writing, even if the result is that the trustees now hold the trust property on the same
terms for different beneficiaries. To many, this will look like a transfer of the equit-
able interest from the original beneficiary to a new equitable owner and the only
apparent difference between this case and Grey v IRC (1960) is that, in the latter, the
directions were given by the beneficiary, whereas in Re Vandervell (No 2) they were
given by the trustee with the consent of the beneficiary. Alternatively, the principle
in Re Vandervell (No 2) (1974) may be vindicated on the grounds of equitable
estoppel as laid down in the High Trees (1947) case. The directions of the trustee
company, with the consent of the beneficiary (Mr Vandervell), amounted to a volun-
tary promise by the beneficiary which had been relied on by the new beneficial owner
to his detriment. This promise may be used as a ‘shield’ by the new owner against a
claim by the original beneficial owner (Mr Vandervell) or his estate. However, be that
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as it may, Re Vandervell (No 2) is a highly complex case and perhaps the best that can
be said for it is that it was decided with reference to its own special facts and should
not be regarded as laying down any general principle.

In conclusion then, it is apparent that the most effective way to discern whether
any given transaction falls within s 53(1)(c) of the LPA 1925, so as to require it to be
in writing, is to examine the many varied factual circumstances that may arise. Of
course, failing to achieve an a priori definition of ‘a disposition’ may make it difficult
to determine whether there has been a ‘disposition of an equitable interest . . .
subsisting at the time of the disposition’ in novel cases, but at least this has the merit
of preserving the flexibility which so many of the cases discussed in this essay seem to
require. It is also revealing that s 53 of the LPA 1925 is currently being reviewed by
the Law Commission with a view to its replacement by a clearer provision.

Note

For further discussion of Re Vandervell (No 2), see Harris (1975) 38 MLR 557 and
Green (1984) 47 MLR 385.

Question 4
Billy is the sole beneficiary under two trusts, the Tulip Trust and the Daffodil Trust.
Thomas, his trustee, holds shares in Bulb plc and Garden Centres Ltd on trust for him
absolutely under the Tulip Trust, and various antique items of furniture on trust for
him absolutely under the Daffodil Trust. On 12 January Billy writes to Thomas,
telling him to hold all the shares on trust for Frederick, but on 30 January he tele-
phones saying that his previous instructions are not to be carried out and that he
should transfer the shares absolutely to Gloria. Thomas readily agrees, and executes a
share transfer form for both companies and sends them off immediately. The same day,
Billy orally agrees that he will transfer his interest in the antique furniture to Paul (his
brother) for a nominal sum and is especially pleased because the furniture belonged to
their mother. Unfortunately, on 1 February, Billy dies, and it transpires that he has
left all his property, legal and equitable, by will to Norman. It also transpires that the
share registration forms were not received for registration until 8 February.

Advise Norman as to his rights to claim Billy’s property under the will. Would
the position in respect of the shares have been any different if, on 20 January, Billy
had orally surrendered his equitable interest to Thomas with the intention that
Thomas should declare a new trust of the shares for Gloria or if Thomas (with Billy’s
consent) had orally declared himself trustee of those shares for her?
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Answer plan

• The importance of distinguishing between the creation of new trusts and the
transfer.

• (Disposition) of equitable interests under new trusts.
• The disputed dispositions (Grey v IRC (1960), Vandervell v IRC (1967),

Oughtred v IRC (1960), Neville v Wilson (1996), Re Vandervell’s Trust (1970)).
• The need for conveyance of the legal title (Re Rose (1952)).

Answer
This question concerns the formalities that are required for both the creation of
trusts and the transfer of equitable interests under trusts that already exist. Such
formalities are found in s 53 of the Law of Property Act (LPA) 1925, although they
are supplemented by various common law rules concerning the measures necessary to
vest title to trust property in the hands of the trustee. In general, the creation of
trusts of personalty do not require any special degree of formality other than the
effective declaration of the trust by the settlor or the effective transfer of the trust
property to the intended trustee with a clear intention to establish a trust. In particu-
lar, with personalty (as in this question), no writing is needed to create a trust.
However, it is also clear that the transfer of an equitable interest under an existing
trust from the original beneficiary to another person will require writing, even if the
trust property is personalty. This is because s 53(1)(c) of the LPA 1925 stipulates
that ‘a disposition of an equitable interest . . . subsisting at the time of the dis-
position, must be in writing signed by the person disposing of the same, or by his
agent thereunto lawfully authorised in writing or by his will’. Thus, for the purposes
of this question, where Billy has attempted to deal in certain ways with his interests
under the Tulip and Daffodil Trusts, it will be necessary to determine whether he has
created new trusts of personalty – which may be done orally – or whether he has
transferred any of his subsisting equitable interests – which may be accomplished
only in writing. We shall examine each attempted disposition in turn.

First, there are the dealings with the equitable interests under the Tulip Trust on
1 January: the shares in Bulb plc and Garden Centres Ltd. Billy, the beneficiary and
equitable owner of the shares in the two companies, attempts to transfer his equit-
able interests by writing a letter to his trustee instructing him to hold the shares on
trust for Frederick. As Billy is the sole beneficiary under the Tulip Trust, we can
assume that he is absolutely entitled to the shares and does, in fact, have power to
dispose of his equitable interests in this way. However, dispositions of subsisting
equitable interests may be made only if they are in writing, or else they will be void
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and the interest will remain with the original beneficiary (s 53(1)(c) of the LPA
1925). Moreover, it is clear from Grey v IRC (1960) that a direction to a trustee by
the equitable owner to hold on trust for a third person (here Frederick) does, in
principle, amount to a disposition within s 53(1)(c) of the LPA 1925 and must be
made in writing. In our case, Billy has not simply orally instructed Thomas to hold
the shares for Frederick but has, rather, written to his trustee to this effect. The case
is, therefore, distinguishable from Grey on this point, but it still remains to be seen
whether Billy’s form of writing complies with the terms of s 53(1)(c) of the LPA
1925. According to the sub-section, a disposition of the equitable interest must be in
writing and signed by the person making the disposition. There is no requirement
that the writing be directed towards the intended recipient of the equitable interest
and, indeed, for the policy behind s 53(1)(c) of the LPA 1925 to be fulfilled, it is
often better that it be received by the trustee as well as the new beneficiary.
Unfortunately, however, it may well be that Billy’s letter to Thomas does not comply
with the section. We may assume – given that Billy has sent a letter – that the letter
is signed, thus fulfilling one of the requirements of s 53(1)(c) of the LPA 1925.
However, the disposition must be in writing, not merely be evidenced by writing,
and it is doubtful whether this letter can be construed to be the actual disposition of
the equitable interest to Frederick. Rather, it is merely evidence of an intention that
a disposition should take place. Of course, the matter is debatable and a sympathetic
court may take a different view of the letter. That aside, if there has been no effective
writing within s 53(1)(c) of the LPA 1925, the purported disposition is void and
Billy’s later telephone instructions are unnecessary since he had never parted with
the equitable interests in the shares. For the sake of completeness, it should be noted
that, if Billy’s letter is taken to have complied with s 53(1)(c) of the LPA 1925, and
so to have effected a transfer, then no later oral (or indeed written) communication on
his part may change this since the disposition would by then have taken effect and
the equitable interest in the shares passed out of his hands to Frederick.

Secondly, there is the instruction on 30 January to transfer the shares absolutely
to Gloria. On the basis that Billy still retains power to deal with the shares on 30
January, it is necessary to consider the effect of his oral instruction that the shares
should be transferred absolutely to Gloria. Once again, there is a prima facie problem
in that, if Billy is attempting to transfer his equitable interest in the shares to Gloria,
this should be done in writing pursuant to s 53(1)(c) of the LPA 1925. However, the
problem makes it clear that the shares are to be transferred to Gloria ‘absolutely’ and
this suggests that Gloria is to be the sole owner at law and in equity. Thus, Thomas
is to transfer the legal title to Gloria and Billy is to transfer to her his equitable
interest. This is within the ambit of Vandervell v IRC (1967), where the House of
Lords decided that, if a beneficiary under a bare trust (as here, Billy being absolutely
entitled) directs his trustee to transfer the legal title to another, with the intention
that the equitable title should also pass, that equitable title may pass without
writing and s 53(1)(c) of the LPA 1925 is therefore not applicable. Accordingly, if
Gloria is to be able to claim the shares, it is vital that the legal title to them should
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have been properly conveyed to Gloria before Billy dies: otherwise, the shares will
pass under Billy’s will to Norman. Here, then, is a problem because legal title to the
shares in both companies will not pass to Gloria until she is registered as such in each
company’s share register. This does not take place until 8 February, some time after
Billy’s death. In normal circumstances, failure to pass legal title to property in the
proper manner at the relevant time is fatal to the gift – it will not pass to the
intended recipient. However, in Re Rose (1952), the transfer of legal title to shares in
a private company was regarded as effective even though it was not completed by
entry in the share register of the company. This was because registration of new
ownership in the company’s register was at the directors’ discretion and thus outside
the control of the parties attempting to deal with the shares. Following this analogy,
Gloria may be regarded as legal owner (and hence equitable owner, under Vandervell v
IRC) of the shares in Garden Centres Ltd (a private company). The shares in Bulb plc
are, however, those of a public company, and registration as owner occurs automatic-
ally and is not subject to external confirmation. Consequently, Re Rose is not entirely
pertinent and the shares may not have been effectively transferred by the time of
Billy’s death. However, Mascall v Mascall (1984) suggests that the true rationale in
cases such as these is that registration is merely a technical matter that needs to be
completed before legal title is perfected in the transferee and should not be regarded
as fatal to the transfer of the legal title if registration subsequently takes place (but
see Brown & Root v Sun Alliance (1997) to the contrary). In the more recent case,
Pennington v Waine (2002), the Court of Appeal decided that the execution and
delivery of share transfer forms to an intermediary for the purpose of registering the
new owner was sufficient to transfer the equitable interest. The issue is not whether
the transferor did everything required of him short of registration but simply
whether he had done all in his power to transfer the property. If this is the true ratio
of the cases, it can be argued that legal title to the shares in Bulb plc did effectively
pass on completion of the share transfer form, although this was not formalised until
their later registration. Consequently, Gloria may claim the shares in both com-
panies absolutely, utilising Vandervell v IRC and Re Rose.

Thirdly, there is the attempted transfer of the interest in the antique furniture
under the Daffodil Trust. Once again, Billy attempts to deal orally with his equitable
interest under one of the trusts, this time by orally agreeing to transfer his interest
(presumably his equitable interest) under the Daffodil Trust to his brother. Again,
s 53(1)(c) of the LPA 1925 is in issue, but this time Billy has not actually transferred
his interest: rather, he has agreed to do so for a nominal consideration. In other
words, there is a contract between Billy and his brother for the transfer of an equit-
able interest. In these circumstances, whether Paul can claim an interest in the
antique furniture depends on the validity and effect of this oral contract. The matter
appears to be governed by Oughtred v IRC (1960) and Neville v Wilson (1996). Thus,
if the contract between Billy and Paul is specifically enforceable, it may be that the
subject matter of the contract – Billy’s equitable interest – can be regarded as having
passed to Paul under a constructive trust by virtue of the equitable maxim that
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‘equity treats as done that which ought to be done’ and, of course, constructive trusts
are exempt from the requirement of writing in s 53(1)(c) of the LPA 1925 by virtue
of s 53(2) of the same Act. In our case, there is some evidence that the contract is
specifically enforceable because, first, damages for breach of contract would be an
inappropriate remedy due to the special nature of the property (antique family
property); secondly, valuable consideration appears to have been paid (even though it
may be merely nominal); and thirdly, there is no evidence that Paul has behaved
inequitably, so requiring the remedy of specific performance to be denied. On this
basis, assuming Oughtred and Neville to be correct, then Paul may claim the equitable
interest in the shares even though there is no writing, only an oral contract. How-
ever, another view of Oughtred is that the effect of the specifically enforceable contract
is merely to prevent the vendor (Billy) from denying the interest to the purchaser
(Paul). It might not be effective to defeat the claim of a third party (here Norman,
under the will) unless the transfer of the equitable interest to the purchaser had been
completed by being in writing under s 53(1)(c) of the LPA 1925. The answer
depends on the view one takes of Oughtred, although its adoption by Neville suggests
that Paul may indeed be the new owner of the equitable trust.

Fourthly, there is the attempted surrender of the shares on 20 January. The
purpose behind Billy’s potential surrender of his equitable interest in the shares to
his trustee, knowing that the trustee will then declare a trust of those shares for
Gloria, is to avoid the provisions of s 53(1)(c) of the LPA 1925. Prima facie, a
surrender of an equitable interest to a trustee does not amount to a ‘disposition’ of a
‘subsisting’ equitable interest, because the trust may be terminated by the trustee
becoming absolutely entitled to the property. Thus, the surrender would not have to
be in writing. Similarly, a subsequent declaration of new trusts of personalty by the
former trustee and now absolute owner would need no writing since there are no
formality requirements for the creation of new trusts unless land is involved. Yet,
when one takes together the surrender of the equitable interest and the subsequent
declaration of ‘new’ trusts by the trustee, it is clear that the net effect is a transfer of
the equitable interest from one equitable owner (Billy) to another (Gloria). This is
little different from the issue in Grey v IRC (1960) and, for the same reasons that
s 53(1)(c) of the LPA 1925 was applicable then, it should be applicable in this type
of case. Consequently, in the absence of writing, this attempt to give the equitable
interests to Gloria is void.

Fifthly, there is Billy’s oral declaration of himself as trustee of the shares for Gloria.
The purpose behind this manoeuvre is to avoid a ‘disposition’ of a subsisting equitable
interest under a trust within s 53(1)(c) of the LPA 1925 and the need for writing, and
to institute instead the creation of a new trust of personalty which needs no such
formality. Whether Billy will be successful depends on the nature of the sub-trust he
creates when he declares himself trustee. If he retains no duties under the sub-trust
he will drop out of the picture, effectively making Thomas the trustee of the shares
for Gloria. This will be taken to be a disposition of a subsisting equitable interest
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and so writing will be necessary. Conversely, if Billy does retain some active duties
under the sub-trust, a genuinely new trust of personalty will exist and the oral
declaration thereof will be effective to invest Gloria with an equitable interest in the
shares, albeit one distinct from that held by Billy originally (Grainge v Wilberforce
(1889)).

Note

The issues raised here represent practical illustrations of the problems discussed in
Question 2. As is apparent, a knowledge of the case law is invaluable.

Question 5
To what extent has the Contracts (Rights of Third Parties) Act 1999 ameliorated
the position of the volunteer under an imperfect trust?

Discuss, by reference to decided cases.

Answer plan

• The significance of a perfect trust.
• The distinction between volunteers and non-volunteers.
• The extent to which a volunteer may enforce an imperfect trust before the

introduction of the Contracts (Rights of Third Parties Act) 1999.
• The nature and effect of the Contracts (Rights of Third Parties Act) 1999.

Answer
Under a perfect trust the beneficiary, who may be a volunteer, is entitled to enforce
the trust. He acquires an equitable interest in rem and is entitled as of right to protect
his interest. However, if the trust is imperfect (i.e. the principles in Milroy v Lord
(1862) have not been complied with) the status of the claimant is of paramount
importance. If the claimant is a non-volunteer, he is entitled to assert a right to the
property as if the trust is perfect and may be able to obtain specific performance
of the promise to transfer the relevant property. Thus, at the instance of a non-
volunteer the imperfect trust will be treated as equivalent to a perfect trust. On the
other hand, if the trust is imperfect, the claimant is, subject to the Contracts
(Rights of Third Parties Act) 1999, required to establish that he had furnished
consideration. A volunteer will not be entitled to any equitable remedies.
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A volunteer is someone who has not provided valuable consideration. Valuable
consideration at common law is money or money’s worth or, in equity, marriage
consideration.

The position before the Contracts (Rights of Third Parties) Act 1999 was that
an intended beneficiary under an imperfect trust was not entitled to an equitable
remedy because he was a volunteer. The maxim in this context was, and remains, that
equity will not assist a volunteer, subject to limited exceptions. In addition, there
was a conflict of authorities as to whether the volunteer, who is a third party to
the agreement to create a trust (such as a deed or a covenant), was entitled to the
common law remedy of damages.

In Re Pryce (1917) the High Court decided that the volunteer (third party) was
not entitled to directions, the consequences of which would have entitled him to
force the covenantee (intended trustee) to sue the covenantor for damages. The reason
put forward as justification for this rule was to prevent the volunteer obtaining
indirectly a remedy that he could not obtain directly. In effect, there is some justifi-
cation for the decision, as opposed to the reason for the decision. The volunteer third
party’s position ought not to be elevated to allow him to force the covenantee to sue
for damages. As a volunteer he is not entitled to any equitable assistance and by
seeking the directions of the court to enforce an imperfect trust, he was attempting to
enhance his position. However, the reason for the decision seems to be excessively
broad-based.

In Re Kay (1939) the court went further and decided that the covenantee
(intended trustee) will be prevented from bringing an action at law for damages
against the covenantor. In this case the court applied the principle laid down in
Re Pryce in positively preventing the covenantee from succeeding in such a claim. It
was as if the court was attempting to frustrate the covenantee’s claim to pursue his
common law remedy. The principle in Re Kay, as distinct from Re Pryce, was based on
two implied assumptions, namely:

(a) if the covenantor pursued his claim for damages, he would have been entitled to
substantial damages, measured by reference to the failure on the part of the
covenantor to fulfil his obligations;

(b) the substantial damages received by the covenantee would be held on trust for
the volunteer, third party.

Accordingly, the covenantee was prevented from pursuing his claim in order to
prevent the volunteer becoming a beneficiary under a perfect trust.

On the other hand, in Re Cavendish-Browne (1916) the High Court decided that
the covenantee was entitled to pursue his common law remedy and awarded the
claimant substantial damages. The additional issue as to whether the damages were
to be held on trust for the volunteer third party was not considered by the court. This
case seems to be in direct conflict with Re Kay. Strained efforts have been made to
reconcile the decisions on the ground that in Re Cavendish-Browne the property was in

23

THE CREATION OF TRUSTS



 

existence, namely land in Canada. Whereas in Re Kay the subject matter of the
covenant was after acquired property. This distinction lies with the facts of the case
only and cannot be supported in principle.

In Cannon v Hartley (1949) the High Court decided that where the volunteer was
a party to the covenant, he was entitled to bring a claim for damages for breach of
covenant. The decision is justifiable on the ground that he is a party to the covenant
and has suffered loss personally. He does not seek any equitable assistance and
pursues his common law remedy for damages only.

In Beswick v Beswick (1968) the House of Lords decided that a non-volunteer and
party to a covenant was entitled to enforce a covenant in favour of a volunteer.
Accordingly, on the death of the non-volunteer, the volunteer (and executor of the
deceased) was entitled to enforce the covenant in his favour. In this case the volunteer
was able to obtain specific performance.

The Contracts (Rights of Third Parties) Act 1999

The 1999 Act introduced a long overdue reform of the law. Its purpose is to reform the
rule of privity of contract under which a person may only enforce a contract if he is a
party to it.

Entitlement to sue
Section 1(1) of the Contracts (Rights of Third Parties) Act 1999 sets out
the circumstances when a third party to a contract will have a right to enforce the
agreement. These are that the contract was made expressly or impliedly for the
benefit of the third party (ss 1(1) and (2)). The third party is required to be identified
by name or description, although he need not be in existence at the time the contract
was made (s 1(3)).

This provision will be satisfied if A covenants (or makes a simple agreement) with
B to transfer property to him upon trust for C. Assuming that A has not transferred
the property to B and that C is a ‘volunteer’ then, as a third party, the requirements
above will be satisfied. The effect is that the third party (C) is entitled ‘in his own
right to enforce’ the contract (s 1(1)). This is the typical case with regard to an
incompletely constituted trust.

The remedy
Section 1(5) of the Contracts (Rights of Third Parties) Act 1999 declares the
remedy which will be available to the third party (C in the above example). Section
1(5) states that for the purpose of exercising his right to enforce a term of the
contract, there shall be available to the third party any remedy that would have been
available to him in an action for breach of contract if he had been a party to the
contract (and the rules relating to damages, injunctions, specific performance and
other relief shall apply accordingly).
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The effect of the provision is to treat C, the volunteer and third party, as if he is a
party to the agreement and to grant him such remedies as would be available to him
as a party to the agreement. There is no doubt that s 1(5) gives C a claim for
damages, but subject to the rules regarding the quantification of the damages. Under
the Act, C’s position is treated as similar to the claimant in Cannon v Hartley (1949).
Alternatively, if C has provided valuable consideration for the promise, but is not a
party to the agreement, (i.e. he has provided marriage consideration) he would be
entitled to damages, if this remedy is appropriate (as declared by the Act). But if the
remedy of damages is not appropriate the third party, non-volunteer, would be
entitled to an equitable remedy such as specific performance as in Pullan v Koe
(1913). This principle has not been changed by the Act, but is simply confirmed by
the provision.

Is the volunteer entitled to an equitable remedy?
The contentious issue is what remedy would C, a volunteer and third party to the
contract, be entitled to in an action against A for breach of contract? The remedy
that C (the claimant) is entitled to, save for damages, has not been altered by the Act.
It is submitted that C, as a volunteer, will only be entitled to damages for four
reasons.

First, the policy of the Act was to reform the privity rule and treat the third party
in the circumstances laid down in the Act as if he is a party to the contract. On this
basis the third party (who is now treated under the Act as though he is a party) is
entitled to bring an action against the party in breach in his own right, i.e. the claim
is not dependent on the means of another. In our example, C may sue A directly
without joining B as a co-claimant or a co-defendant.

Secondly, the reformation of the privity rule does not automatically change
the law with regard to equitable remedies. These remain discretionary, but damages
are obtainable as of right, subject to the rules regarding the quantification of
damages.

Thirdly, s 1(5) confirms that the rules regarding damages and specific perform-
ance shall apply. The rules regarding damages are well known, in particular the rules
concerning remoteness of damage and the duty to mitigate the loss. These rules
remain the same after the Act. In addition, the equitable concept that ‘equity will
not assist a volunteer’ is applicable with equal force after the Act. Since C is a
volunteer, he should not expect an equitable remedy, such as specific performance, for
he was not entitled to such a remedy prior to the passing of the Act and the Act has
not changed this rule. The normal rules of law applicable to those remedies, includ-
ing the rules relating to causation, remoteness and the duty to mitigate one’s loss,
apply to the third party’s claim. Thus, it follows that since the volunteer non-
covenantee (i.e. C) is now treated as though he is a party to the covenant, his status
remains a volunteer and as such will not gain any equitable assistance.

Fourthly, a volunteer in the eyes of equity is treated as not having lost anything
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under the contract and, without more, is not entitled in his own right to gain any
benefits under the contract. The position is not the same at common law with regard
to damages, which is obtainable as of right. Thus, it makes no difference whether the
subject matter of the contract to transfer property to B for the benefit of C involves
land, shares in a private company or cash. As a contract as opposed to a trust C has
lost nothing in the eyes of equity.

In conclusion, the 1999 Act has effected the following changes:

(a) a reversal of Re Pryce (1917) – where a volunteer, non-covenantee (C), was not
able to force the covenantee (B) to bring an action for damages;

(b) a reversal of Re Kay (1939) – where a covenantee (B) was prevented from bringing
an action for damages on behalf of a volunteer non-covenantee (C);

(c) an endorsement of Re Cavendish-Browne (1916) – where a covenantee (B) success-
fully brought an action for damages on behalf of a non-covenantee (C);

(d) an approval of the principle in Cannon v Hartley (1949) – the volunteer covenan-
tee is entitled to claim substantial damages for breach of covenant, but is not
entitled to the equitable remedy of specific performance.

Note

This question focuses on the implications of the statutory modification of the privity
rule and highlights the fact that the maxim that ‘equity will not assist a volunteer’
remains intact.

Question 6
A young couple, Wendy and Harold, decided to get married. On the happy occasion,
Wendy’s father, Frank, who was a pioneer heart surgeon, covenanted with his friends,
John and Smith (who were also the executors under his will) to transfer to them
£200,000 and a house in Chelsea, to hold on trust for the benefit of Wendy and
Harold for their respective lives, thereafter for their children and thereafter for their
grandchildren. Failing issue, the trust properties were to be conveyed to Norman, his
next-of-kin absolutely.

The day after the wedding, Frank, who had made a fortune from his practice at
Harley Street, received the shocking news that he had an inoperable brain tumour
and that he was unlikely to live longer than 12 months. Frank then decided to sort
out his affairs. He called the trustees of the above settlement and told them that he
would shortly be transferring the house and cash to them. He also executed a further
covenant with the trustees to transfer to them his portfolio of 20,000 shares in
Lazerdot.com. At the same time, Frank informed his solicitor that, if he should die
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within 12 months, he wanted his son, Sam, to have his antique Rolls-Royce motor
car. He did this by letter, enclosing a spare ignition key to the car.

Later that night, Frank executed the necessary documents relating to the various
properties, except for the cheque for £200,000, which he had filled in but forgotten
to sign. He gave the documents to his solicitor to effect the transfers. When he went
to the door to see the solicitor off, a bolt of lightning suddenly struck and killed both
men instantly.

Consider the issues raised by the events above and advise the executors whether
any of the intended beneficiaries and donees are entitled to an interest in any of the
properties.

Answer plan

• Whether the requirements for the creation of trusts of the various properties
were complied with.

• Whether the covenant to create trusts is enforceable.
• The effect of the Contracts (Rights of Third Parties) Act 1999.
• Donatio mortis causa.

Answer
This problem concerns the fundamental principles for the creation of an express trust
and the consequences of a perfect and imperfect trust.

A trust is perfectly created when the trust property is ‘at home’, that is, the
trustees have acquired the property subject to the terms of the trust as declared by
the settlor. There are two modes of creating an express trust. The first is a transfer of
property to the trustees, subject to a declaration of trust by the settlor. This is the
transfer and declaration mode. The second mode of creation requires the settlor to
declare himself a trustee for the beneficiaries. This is a self-declaration of trust. In
order to create a valid express trust one of these modes is required to be complied
with. This is the test laid down by Turner LJ in Milroy v Lord (1862).

One of the primary issues in this problem is whether a trust attaches to each of
the properties specified.

Cheque for £200,000

Frank had forgotten to sign the cheque that would have transferred the funds to the
nominated trustees, John and Smith. Accordingly, there is no transfer of the funds to
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the trustees. In any event, a cheque is a revocable mandate which is revoked on death,
see Re Beaumont. The effect is that Frank had manifested an intention to settle funds
specified in the cheque, without a transfer of the funds.

At the same time an imperfect transfer will not automatically be construed as a
self-declaration of trust with the effect of imposing a trust obligation on Frank, for
otherwise all imperfect transfers will be treated as perfect (Richards v Delbridge
(1874)). In any event Frank did not declare an intention to make himself a trustee.
On this basis Re Ralli (1964) and Choithram v Pagarani (2001) could be dis-
tinguished from the facts of this problem.

In accordance with the principle in Fletcher v Fletcher (1844), the covenant to
transfer £200,000 may be treated as a transfer of a chose in action (i.e. the benefit of
the covenant) provided that the cash existed (or its equivalent) at the time of the
covenant, and Frank intended the chose to be the subject matter of the trust.
Whether Frank intended to create a trust of a chose in action would depend on
the circumstances of each case. This involves a question of fact to be construed by the
courts. There is very little evidence that Frank intended the subject matter of the
trust to be the right created under the covenant, as distinct from the cash sum of
£200,000.

On the assumption that there is no transfer of property to the trustees (either as
funds in a bank account or a chose in action), the intended trust of the covenanted
sum will involve an imperfect trust and the maxims that are applicable are ‘equity
will not assist a volunteer’ and ‘equity will not perfect an imperfect transfer’. The
consequences of such an omission by Frank will be considered later.

The house in Chelsea

The transfer of the legal title to the house has not been completed by Frank because
he died after ‘executing the necessary documents’ but before the same were sent
to the Land Registry. Indeed, Frank delivered the documents to his solicitor for
the purpose of securing registration of John and Smith as the legal owners.
Unfortunately, the solicitor also died in the same tragedy and presumably before any
steps could be taken to transfer the property. The issue here is whether Frank had
done everything required of him to transfer the legal title to his trustees John and
Smith. This is a question of degree, but if he had, a constructive trust (involving
Frank, or his estate after his death, holding the property as constructive trustee)
would arise transferring the equitable interest to the trustees, John and Smith, on
trust for the named beneficiaries, see Re Rose (1952) and Mascall v Mascall (1984). In
the recent case of Pennington v Waine (2002) the Court of Appeal introduced an
alternative basis for resolving the dispute, namely, whether it would be unconscion-
able for the transferor to deny the transfer. This is a question for the court to decide
on the facts of each case. The fact that in Pennington the subject matter was shares in a
company, as opposed to land (as in the present case), is not material. On the facts of
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the problem Frank may have been motivated by the marriage of Wendy. He executed
a covenant with the intended trustees, John and Smith, and after receiving the tragic
news of his medical condition called the intended trustees to inform them that he
would shortly transfer inter alia the house. He also informed his solicitor of his
intentions and executed the transfer document to the house. Drawing the evidence
together it would appear that there is strong evidence to suggest not only that Frank
felt that he had done everything required of him to transfer the house, but that it
may be unconscionable for Frank’s estate to deny the transfer.

In respect of the Fletcher v Fletcher (1844) rule, it was decided in Re Cook (1965)
that that rule is restricted to debts enforceable at law. This limitation restricts
Fletcher to one type of chose only, namely covenanted obligations to transfer money.
Thus the principle would not be applicable to a covenant to transfer the house.

20,000 shares in Lazerdot.com

Lazerdot.com appears to be a private company. The significance of this is that the
directors of the company have a right to refuse registration of new owners of shares.
At the same time the legal title to shares is only transferred if the new owner is
registered in the share register of the company. Frank has an obligation to comply
with the requirements of the Companies Act 2006 and the Stock Transfer Act
1963 in order to transfer the legal title to shares. The requirements under these Acts
impose on Frank the obligation to execute a share transfer form and send the share
certificates, along with the form (personally or through his agent), to the company at
its registered office in order to secure registration. Frank had ‘executed the necessary
documents’ and delivered these to his solicitor (his agent). Has he done everything
required of him? This is a question of fact – see Re Rose; Pennington v Waine (above)
contra Re Fry (1946). If he has, the transfer would be effective in equity and he (or his
executors) would become a constructive trustee of the shares. In Pennington v Waine
the court decided that the delivery of the executed transfer documents to an inter-
mediary to secure registration was sufficient compliance with all that was required
from the transferor.

The car

Frank has communicated his intention to his solicitor to give the car to Sam, but
without delivering the same to the donee unconditionally. Thus, the gift is imperfect
inter vivos and ‘equity will not perfect an imperfect gift’, and ‘equity will not assist a
volunteer’. On the facts, Sam is a volunteer; see later.

Could there be a donatio mortis causa of the car? A DMC involves a transfer of
dominion over property during the lifetime of the transferor in contemplation of,
and conditional on, death, see Re Craven’s Estate (1937). The requirements of con-
templation and conditional on death are subjective questions of fact and on the facts
there is some evidence that these requirements are satisfied. However, the contro-
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versial question is whether Frank has transferred control of the car to Sam during his
(Frank’s) lifetime? This is a question of degree. The car is tangible, moveable pro-
perty and title may only be transferred by delivery accompanied by the relevant
intention to transfer. Frank may deliver the car constructively by delivering the
symbols of control accompanied by an intention to transfer control. On the facts,
Frank has delivered the spare key to his agent (the solicitor), but there is little
evidence that the solicitor is an agent for Sam. In any event, delivery of the spare
ignition key is not fatal to Sam’s claim, see Woodard v Woodard (1991).

It is evident that the intended trust of some of the properties may be perfect.
Much depends on the view taken by the court. However, if the trust of any of the
properties is imperfect, the question that arises is whether the respective claimant is
entitled to enforce the covenant to create a trust.

It was stated earlier that the two equitable maxims are applicable with regard to
imperfect trusts. A volunteer would not be entitled to equitable assistance if
the trust is imperfect. The issue therefore is whether the respective claimants are
volunteers and if so, what claims may they pursue.

A volunteer is one who has not provided valuable consideration, i.e. money or
money’s worth or a person who does not come within the marriage consideration.
The latter requires a marriage settlement, i.e. an ante-nuptial settlement made in
consideration of marriage or a post-nuptial settlement made in pursuance of an ante-
nuptial agreement, see Re Park (No 2) (1972). The persons within the marriage
settlement are the parties to the marriage as well as the issue of the marriage,
including grandchildren. Applying this principle to the facts, it would appear that
Wendy and Harold, as parties to a marriage settlement, are deemed to provide
marriage consideration. The effect is that Wendy and Harold are entitled to enforce
the covenant in equity as non-volunteers. Thus, they are entitled to claim specific
performance of the agreement as if they were beneficiaries under a perfect trust, see
Pullan v Koe (1913).

The next of kin is a volunteer and unable to enforce the covenant in equity,
Re Plumtree (1910). But under the Contracts (Rights of Third Parties) Act 1999,
the next of kin (third party) is given the capacity to bring an action in his own right.
Effectively, this is only in respect of damages, for the rule remains that equity will
not assist a volunteer. The volunteer therefore does not have a claim in priority over
the non-volunteers.

In any event, John and Smith as the intended trustees are the executors of Frank’s
will. It is tempting to argue that the rule in Strong v Bird (1874) will perfect the
imperfect gifts, see Re Ralli (1964). But on reflection Frank’s intention was to make
future transfers to the trustees. This has the effect of excluding the rule in Strong v
Bird, see Re Freeland (1952).
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Note

In dealing with questions on the constitution of trusts students are advised to bear in
mind that additional issues may include the exceptions to the general rule that
equity will not assist a volunteer.

The questions raised in this section involve the fundamental principles for the
creation of an express trust – formalities and the constitution of a trust. This is a
popular collection of topics with examiners.
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CHAPTER 2

SECRET TRUSTS

INTRODUCTION

Secret trusts are a peculiar animal. They are special because they allow the creation
of valid trusts even though the normal formality rules for the creation of trusts by
will have not been met. In this sense, they are an exception to the principles dis-
cussed in Chapter 1. However, as we shall see, although ‘secret’ trusts arise out of
testamentary dispositions (that is, wills), there is often little that is secret about
either their existence or their terms. Originally, the doctrine of secret trusts was
developed to allow testators to make provision for beneficiaries whose identity, or
even existence, was best kept quiet, such as illegitimate children or mistresses. Today,
however, they are more likely to provide an indecisive testator with a means of
avoiding the strict forms required by the Wills Act 1837 (as amended).

Secret trusts are of two types: ‘fully secret’ trusts and ‘half-secret’ trusts. In essence,
the difference between the two is that nothing of the existence of the trust is revealed
in the will of a testator with a fully secret trust, whereas with a half-secret trust, the
fact of a trust, but not the identity of the beneficiaries, is revealed in the will. This
difference in purpose is reflected in the somewhat different conditions which must be
met before the existence of each type of secret trust can be recognised and enforced by
the ‘secret’ beneficiaries. In addition, because both forms of secret trusts do not meet
the strict requirements of the Wills Act 1837, there is considerable academic inter-
est in the theory behind the validity of secret trusts, especially how they gel with
statutory and common law rules which would otherwise require their invalidity.

There are two general issues which may face a student dealing with secret trusts.
First, there are the conditions for the existence of both types of trusts and the manner
in which they operate. This requires a knowledge of substantive law and some
appreciation of the requirements of the Wills Act 1837 and general equitable prin-
ciples concerning the validity of trusts. Secondly, there is the largely theoretical
argument about the rationale or theory behind secret trusts. While not necessarily of
great practical importance, this is fertile ground for examination questions.
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Question 7
To what extent is it possible to develop a coherent theory to explain the validity of
so-called secret trusts?

Answer plan

• The context of secret trusts: their special status with respect to formalities
for the creation of trusts.

• Fully secret and half-secret trusts briefly distinguished.
• Theories based on fraud: using a statute as an instrument of fraud or

disregarding the intention of the testator (old fraud and new fraud).
• The declaration and constitution theory.
• Views on the different communication requirements.

Answer
Fully secret and half-secret trusts have a special place in the law of trusts. Not only
are they a relic of the days when society frowned on mistresses and illegitimate
children, so that a testator had to make provision for his illicit dependants in secret,
they are also very difficult to justify within conventional norms of the law of equity.
The starting point must be to state the obvious: that is, that both fully secret and
half-secret trusts may be valid and enforceable despite lack of compliance with the
formalities laid down by s 9 of the Wills Act 1837 and other statutes. Fully secret
trusts are not declared in the will at all, with the trustee apparently taking the
property absolutely, while in the case of half-secret trusts the existence of the trust
is acknowledged in the will, so bringing partial compliance with s 9 of the Wills
Act 1837, but the identity of the beneficiaries is not.

The lawyer’s natural instinct when faced with the exceptional situation of secret
trusts is to search for (and expect) a rational, coherent theory which will explain why
the normal rules of statute and common law do not apply. As we shall see, it may
be that such a search is fruitless, or that such theories as do exist are not coherent or
all-embracing. Nevertheless, it should not be thought that the exercise is entirely
academic, for the great merit of a theory is that it enables a dispassionate observer to
judge novel situations as and when they arise and thus to reach sensible and justifi-
able practical solutions to new practical problems. With that in mind, what can be
said about the rationale for secret trusts? There are a number of different views.
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Perhaps the most prevalent theory, when the doctrine of secret trusts was in its
heyday, was that secret trusts would be enforced by a court of equity in favour of a
secret beneficiary on the ground that ‘equity will not permit a statute to be an instru-
ment of fraud’ (McCormick v Grogan (1869), noted with approval in Box v Barclays
Bank (1998)). That is, if a fully secret trust was declared unenforceable because it did
not comply with the Wills Act 1837, the legatee/trustee would be able to keep the
trust property for himself despite the fact that he had accepted the trust obligation
during the testator’s lifetime. Indeed, the real problem was not so much that the fully
secret trustee could keep the property if the trust were not enforced, but that he
would try to keep the property in defiance of the trust by pleading its invalidity for
non-compliance with the Wills Act 1837. To accept this could be to accept that the
Wills Act 1837 would assist the trustee in his fraud.

Certainly, this rationale has the attraction of simplicity and, indeed, the equitable
maxim used here is familiar and well established (see, for example, Rochefoucauld v
Boustead (1897)). However, a moment’s thought will reveal that this rationale cannot
explain the validity of half-secret trusts. In half-secret trusts, the testator leaves pro-
perty to the legatee ‘on trust’ for unnamed beneficiaries. There is thus no possibility
that the half-secret trustee may commit fraud, as he or she is forever barred from the
property. At the very least, the half-secret trustee must hold the property on trust for
the residuary estate and cannot even claim to be a beneficiary under the trust (Re Keen
(1937); Re Rees (1950)). Simply put, there is no possibility of fraudulent gain by the
trustee with a half-secret trust.

The impossibility of explaining both fully secret and half-secret trusts on the basis
of McCormick v Grogan-type fraud has led to the development of theories that secret
trusts are founded on a redefinition of what ‘fraud’ actually means. Traditionally,
‘fraud’ would mean the trustee taking a personal benefit when he or she was meant to
hold the property for another and this is what is meant by the Grogan rationale.
However, some commentators have argued that this is a far too narrow definition of
‘fraud’ and that a wider view might be taken, which can then be used to justify both
fully secret and half-secret trusts. Taking this approach, we might say that secret trusts
of both types should be enforced because, otherwise, a ‘fraud’ would be perpetrated on
the testator or the beneficiaries. The testator would be defrauded because he would
have parted with his legacy on the understanding that his wishes in respect of it would
be carried out (Re Fleetwood (1880)). After all, had the secret trustee not agreed to the
plan, the testator may have changed his will and made alternative arrangements. This
was the view of Lord Westbury in McCormick v Grogan (1869). Here, however, lies the
flaw in this theory, because it amounts to no more than the bald assertion that a
testator’s wishes should be respected even if he has put them into effect in a manner
that is not acceptable (that is, not in compliance with the Wills Act 1837). Yet, if this
is an acceptable justification for secret trusts, the next logical step is to repeal the Wills
Act 1837 altogether, since the Wills Act 1837 often defeats a testator’s intention.
Likewise, the argument that the beneficiaries would be defrauded (for example, as put
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by Lord Buckmaster in Blackwell v Blackwell (1929)) if secret trusts were not enforced
is equally flawed. Beneficiaries are routinely deprived of property which testators and
settlors would desire them to have, for the simple reason that the trust or gift has not
been put into effect in the proper manner. In essence then, both these variants on the
‘new fraud’ theory are circular and amount only to the argument that the testator’s
wishes should be respected. There is nothing here to explain why the formalities
prescribed by statute for facilitating that intention can be ignored.

A final theory seeks to prise secret trusts away from its link with the Wills Act
1837 altogether and to explain them as ordinary trusts created inter vivos. According
to this view – sometimes called the declaration and constitution theory of secret
trusts – both fully secret and half-secret trusts operate outside the testator’s will and
should not be regarded as dependent upon it (Blackwell v Blackwell ). They are trusts
within the normal, equitable jurisdiction, to which the Wills Act 1837 does not
apply. The evidence for this is, apparently, provided by Re Young (1951), where
a witness to a will was permitted to be a beneficiary under a secret trust, and
Re Gardner (No 2) (1923), where a beneficiary under a secret trust died before the
testator but, nevertheless, his interest passed to his estate. Both of these results
would have been impossible if the trust was governed by the Wills Act 1837 because
witnesses to wills may not take a legacy and beneficiaries who predecease testators
lose their interests.

Assuming, then, that the Wills Act 1837 is not central to the whole matter, how
are secret trusts formed under this theory? The rationale is that the communication
by the testator to the trustee of the trust and/or its terms amounts to a normal inter
vivos declaration of trust which is then completed on the testator’s death when the
property passes into the hands of the trustee. The will is simply the mechanism by
which the trustee obtains the property and the trust becomes constituted.

This declaration/constitution theory of secret trusts does have its attractions. It
justifies secret trusts on the same basis as other trusts and, in effect, classes them
as express inter vivos trusts. It means, of course, that the trust does not come into
existence until the testator dies, that being when the property passes and the trust
becomes constituted. Yet, as ever, there are difficulties. If secret trusts are express
trusts, this should mean that such trusts of land must be evidenced in writing as
required by s 53(1)(b) of the Law of Property Act (LPA) 1925. However, at least
with fully secret trusts, Ottaway v Norman (1972) suggests that writing is not
required and it would be strange for written evidence to be necessary for compliance
with s 53 of the LPA 1925 when none such was required for compliance with the
Wills Act 1837. Nevertheless, Re Baillie (1886) is unequivocal that writing is
needed for half-secret trusts of land. There are other problems, too. If the secret trust
does not come into existence until the testator’s death, Re Gardner (No 2) (1923)
must be wrongly decided, as the trust did not exist when the beneficiary died! More
importantly, if the relevant date for constitution of the half-secret trust might be
the testator’s death, why is the date of the will so important for communication
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purposes? Why is it necessary to declare the trust before the will is made if the will is
only a trigger for the constitution of the trust? It is difficult to answer this criticism,
save only to say that the communication rule for half-secret trusts is wrong and that
post-testamentary communication should be possible. Support for this radical pro-
position comes from other common law jurisdictions where the distinction between
fully secret and half-secret trusts has been abolished (for example, Australia). Never-
theless, there are other explanations of why there is a difference in this respect between
the two types of secret trust, although none is altogether convincing. Two of the more
cogent theories are, first, that the rule allowing acceptance after the will in fully
secret trusts was originally procedural, in that evidence of events occurring after the
will (that is, acceptance of the trust obligation) could be admitted by a court to prove
a fully secret trust in order to prevent fraud by the legatee/trustee, whereas with half-
secret trusts, where the legatee is clearly stated to be a trustee, there is no possibility
of fraud and therefore no need to examine events (for example, acceptance) occurring
after the will. Secondly, it may be that the half-secret trust rule is a mistake because
of confusion with the law of incorporation of documents. A will may be said to
‘incorporate’ another document if the will makes reference to that document and if
that document was in existence at the time the will was made. It is easy to see how
this rule could have been carried over to require acceptance of the half-secret trust at
the time the will was made. Of course, it is clear that neither of these theories (nor
any other) is wholly satisfactory, and they do not help in finding a rationale for secret
trusts generally. What they do illustrate, however, is that any theory concerning any
aspect of the law of secret trusts is not watertight.

So, after examining all the relevant theories, we are only a little more aware of a
consistent rationale for the validity and enforcement of secret trusts. Indeed, the true
answer may well be that there is no coherent theory, no logic and no golden thread
that links all the cases. After all, we are dealing with the court’s equitable jurisdic-
tion and perhaps the best we can say is that the law of secret trusts has developed
organically, with judges solving practical problems in real cases according to the
needs of the parties at the time. That they may have had no real theory in mind is not
in itself a serious criticism.

Note

The previous question is a typical ‘bookwork’ question on the law of secret trusts. It
is imperative when answering such questions to avoid a lengthy repetition of the
rules concerning the validity of secret trusts – they are straightforward – and to
concentrate instead on addressing the precise issues raised by the question.

37

SECRET TRUSTS



 

Question 8
Thomas executed his will on 1 April, which contained a legacy of £5,000 to Arnold,
a legacy of £10,000 to Betty and a legacy of £20,000 to Clive, his brother. In his will,
Thomas directed Betty to hold her legacy ‘as a matter of trust for such persons as I
have communicated to her’. On 1 May, Thomas told Arnold that he wished Arnold
to pay his legacy to Thomas’s illegitimate son, Zeus. One month later, after a quarrel
with Zeus’s mother, Thomas told Arnold to keep the money for himself. On 30 March,
Thomas telephoned Betty and asked her whether she would be prepared to be a
trustee of the money he would leave her in his will. Betty said she would think about
it, and received a letter on 2 April enclosing a key to a safe where Thomas said he had
deposited instructions as to the destination of the money. Betty immediately tele-
phoned Thomas to assure him she would carry out his wishes. After Thomas’s death,
a letter was found in the safe directing Betty to pay the money to Lucy. On 1 August,
Thomas told Clive that he wished his legacy to be paid to the London Dogs’ Home, a
registered charity. Clive agreed, but just before Thomas’s death, Clive telephoned his
brother to withdraw his consent, and indicated his desire to spend ‘his legacy’ on a
world cruise. Thomas died soon afterwards without altering his will in any way.

Advise Arnold, Betty and Clive as to their rights concerning the legacies.

Answer plan

• Fully secret trusts: communication and acceptance, validity of revocation of
trust and substitution of trustee/legatee as sole legatee.

• Half-secret trusts: date of communication and acceptance, method of com-
munication and acceptance, possible contradiction of the will.

• Fully secret trust: trustee disclaiming trust, whether possible and conse-
quences thereof.

Answer
This question concerns the law of secret trusts. In essence, secret trusts are those
trusts which operate in relation to a testamentary disposition but where either the
very fact and details of the trust are not declared in the testator’s will (fully secret
trusts) or where, although the fact of the trust is declared in the will, the identity
of the beneficiaries is not (half-secret trusts) (McCormick v Grogan (1869); Re Keen
(1937)). The peculiarity of secret trusts is that they are regarded as valid and
enforceable despite the fact that they do not comply with the strict requirements of
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formality found in s 9 of the Wills Act 1837. Under this section, dispositions in
wills must be in writing and signed and witnessed by the appropriate persons; yet, as
we shall see, secret trusts may be valid where either or both the fact of the trust and
its details are declared orally or by post-testamentary writing. In this question, there
appear to be issues concerning the validity of fully secret trusts and half-secret trusts.
Each attempted disposition will be discussed in turn.

First, we shall consider the legacy to Arnold, with oral instructions to hold the
property for another under a potential secret trust.

In his will, Thomas makes a bequest of £5,000 to Arnold without any limitation
on the way in which Arnold may use his gift. On the face of the will, this is an
absolute gift to Arnold. Consequently, any claim that Zeus may have to the money
may arise only under a fully secret trust. A fully secret trust will arise where, despite
an apparently absolute gift, the testator has communicated a desire to the legatee
that the property should be held for another, which expressed desire has been accepted
by the legatee (Thynn v Thynn (1684)). In our case, there is no doubt of Thomas’s
intention to create a trust (contrast Margulies v Margulies (2000)) and, providing that
the legatee/trustee accepts the obligation at any time before the testator’s death,
there is every chance that the secret trust will be enforced in favour of the intended
beneficiary. Arnold’s acceptance of the trust obligation is clear enough and, prima
facie, a fully secret trust seems to have arisen. However, before his death, Thomas
attempts to revoke this secret trust and revert to the position as it is expressed on the
face of the will; namely, an absolute gift to Arnold. This poses a far-reaching question
about the time at which a fully secret trust comes into existence. If, for example, the
secret trust comes into existence the moment the legatee/trustee accepts the trust
obligation, then clearly Arnold will hold the property on trust for Zeus, as once a
trust is created, the beneficiaries’ rights become perfect (see Milroy v Lord (1862)).
If, on the other hand, the secret trust comes into existence at the testator’s death,
then clearly the intended trust can be revoked at any time prior to that event and
alternative arrangements can be made.

The former view, which would enable Zeus to claim the £5,000, is superficially
attractive because it prevents the testator from using fully secret trusts to alter his
testamentary dispositions without making another will. It is one thing to allow
secret trusts to avoid the Wills Act 1837 in their formation, but should they also be
used to circumvent the requirements of writing by giving the testator a power of
unattested disposition right up to his death? Moreover, if the rationale for enforcing
secret trusts is to prevent the trustee/legatee perpetrating a fraud by agreeing to
accept a trust obligation and then claiming the property himself because of non-
compliance with the Wills Act 1837, this policy can be upheld by deciding that the
trust becomes constituted at the date of acceptance of the obligation. Such a view of
secret trusts is implicit in the decisions in Re Gardner (No 2) (1923) and Sonley v
Clock Makers Company (1780), although Sonley was a half-secret trust and Re Gardner
(No 2) has attracted considerable academic criticism.
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The alternative view sees the secret trust as arising on the testator’s death and
therefore revocable until then. The judgments in Blackwell v Blackwell (1929) and
Re Maddocks (1902) support this view. The logic of this approach is that the com-
munication to the trustee during his lifetime, and acceptance thereof, is simply an
inter vivos declaration of trust and that the trust becomes constituted when the
property passes into the hands of the trustee on the testator’s death. Thus, the trust
may be revoked by the settlor prior to his death. If this is the better view (despite the
fact that it allows oral post-testamentary dispositions of property), then clearly
Thomas can revoke the trust in favour of Zeus. Further, it seems from the facts that
Arnold is to revert to being the beneficiary of an absolute gift as stated on the face of
the will and, if the revocation is effective, this will be the final position. Indeed, even
if one were to argue that Arnold is to be the new beneficiary under the secret trust
(that is, holding on trust for himself ), Irvine v Sullivan (1869) is clear authority for
the proposition that a fully secret trustee can be a beneficiary under his own trust.
Arnold may claim his legacy.

Next, there is the gift on trust to Betty, holding for Lucy.
There is a clear intention in respect of the bequest in the will to Betty that she is

to be a trustee. Hence, whatever conclusion we come to about the persons ultimately
entitled to the £10,000, we know that Betty will not be able to claim the gift. At the
very least, she will hold the money on resulting trust for Thomas’s estate (Re Keen
(1937) and Re Rees (1950)). However, in order that Lucy may claim the property, she
must establish a half-secret trust, wherein the details of the trust were communicated
to Betty and accepted by her prior to, or simultaneously with, the execution of the
will (Re Bateman (1970)). Here is Lucy’s first problem as the facts make it clear that,
although Thomas asked Betty to be a trustee before the date of the will, acceptance
thereof was not made until after the will was executed on 1 April. There are four
possibilities. First, the communication rule is applied strictly and the half-secret
trust is invalid, with Betty therefore holding on resulting trust for Thomas’s estate.
Although a perfectly defensible result on the authorities, this seems harsh in the
circumstances. Secondly, it might be argued that Betty had impliedly accepted the
trust at the date of the initial telephone call. This seems untenable on the facts and
Moss v Cooper (1861) is not applicable. Thirdly, we could take the robust view that
the communication rule for half-secret trusts is wrong and that the proper approach
is that of other common law jurisdictions where the rules for fully secret trusts and
half-secret trusts are assimilated. This is attractive, especially because there is no
totally convincing explanation for the difference between the two types of trust.
However, unfortunately, both Re Keen (1937) and Re Bateman (1970) are clear enough.
Fourthly, it can be argued that it is not certain that the communication rule is violated
in this case. As Re Keen establishes, communication and acceptance must be made
before or simultaneously with the execution of the will and it is arguable that a process
of communication and acceptance that began prior to the execution of the will and
which was completed soon after is ‘simultaneous’ for this purpose. Of course, the
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matter is not free of doubt, but secret trusts operate under the court’s equitable
jurisdiction, which has always been flexible enough to assist those believed worthy of
its protection.

Assuming, then, that the communication and acceptance of the trust were validly
made, Lucy faces other problems. It might be thought that the terms of the trust
contradict the terms of the will and this is prohibited by Re Keen (for example, as I
‘have’ communicated). However, this point is met if the above argument about the
simultaneous nature of the communication and acceptance of the details is adopted.
Likewise, although Betty is not given the precise details of the trust, because they are
contained within a locked safe, it is clear from Re Boyes (1884) that communication
of the means of identifying the beneficiaries is acceptable if it is made at the relevant
time (the simultaneous argument again) and if it is out of the power of the testator to
change those details. Thus, assuming that Thomas has not kept a key to the safe and
cannot change the identity of the beneficiary after his will has been executed, Lucy
will be able to claim the £10,000.

The next legacy to consider is that to Clive.
Whether the London Dogs’ Home can claim the £20,000 depends on a number

of factors. The first and crucial issue is whether there is any attempt at all by Thomas
to impose a trust on his brother. Only if the instructions to Clive can be construed
as the manifestation of an intention to impose a trust is there any possibility that
the charity may claim the gift under a fully secret trust (Re Snowden (1979)). The
issue is not clear cut, but the fact that ‘Clive agrees’ to Thomas’s suggestion is further
evidence, along with the words of the will, of the imposition of a trust obligation,
readily accepted. At this point, then, we can say that the Dogs’ Home may have a
claim to the £20,000 on Thomas’s death. Yet, as we have seen when discussing the
legacy to Arnold, a fully secret trust does not become constituted – in the sense of
giving perfect rights to the beneficiaries – until the testator’s death. Here, however,
it is not the testator who revokes the trust, but the trustee who revokes his accept-
ance of the obligation. Does this destroy the trust and may Clive claim the £20,000?
According to Re Maddocks (1902), the beneficiaries will have no claim in these
circumstances because the trust has not yet arisen but there are dicta in the judgment
of Lord Buckmaster in Blackwell v Blackwell (1929) that indicate that equity will not
let such a trust fail for want of a trustee, as is, indeed, the case with half-secret trusts
(Re Smurthwaite (1871)). Of course, the logic is with the Re Maddocks rule, but as a
matter of practical justice, perhaps the best view is that, if the testator has had time
to amend his will after the trustee’s revocation of acceptance but before his own death,
the absolute gift on the face of the will takes effect – the property would go to Clive.
If, however, the testator had had no time to make alternative arrangements after
the trustee’s action but before his own death, equity may act to prevent fraud or
inequitable conduct on the part of the legatee and either provide a new trustee to
carry out the terms of the trust or compel the legatee to hold the property on
resulting trust for the testator’s estate (the trustee’s conscience would be bound:
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Westdeutsche Landesbank Girozentrale v Islington LBC (1996)). The latter of these is
more consistent with the idea that the trust had not formed until the testator’s death.
In our case, therefore, the issue turns on whether Thomas had time to make alterna-
tive arrangements. If he did, we can presume he was happy with Clive keeping the
£20,000; if he did not, we should imply a resulting trust for the estate.

Note

The danger with problems of this type is that students are content to remain with
the most obvious answer, namely that the half-secret trust fails. A moment’s thought
will reveal the danger in this, since it must always be remembered that equity
encompasses a flexible set of principles, not rules written in concrete.

Question 9
Joanne, a rich property developer, made her will in 2004. She leaves her personal
effects and shares in Build & Co ‘to Smith and Jones equally in the knowledge that you
will carry out my hopes’. In 2003, she had told Smith that she wanted both Smith
and Jones to hold the personal effects in trust for her illegitimate son, Arnie. Smith
had readily agreed, although Jones did not know of this arrangement. Moreover, in
2005, Joanne had asked Smith to hold the shares on trust for her lover, Tim, and he
had agreed again. In the same will, Joanne leaves her town house ‘in the trust of
William and Mary for the purpose with which they are familiar’. When Joanne had
told William and Mary of her intentions in 2002, they had readily accepted her plan
of allowing them to live in the house providing that they left it by their will to the
Homeless Charity.

Joanne died in 2007, and Jones has come to claim his share of the personal effects
and shares. However, Smith wishes the personal effects to go to Arnie, and although
Tim died in 2006, he (Tim) left all his property to Joe – the son of Joanne and Tim –
who now claims the shares, despite being a witness to Joanne’s will. In addition to
this, the Homeless Charity would like to know whether they can expect to receive
the town house when William and Mary die, even though both have now denied that
they are bound and wish to leave the house to their own son.

Advise the parties.

Answer plan

• Fully secret or half-secret trusts: a matter of construction.
• Fully secret trusts and two trustees: whether the agreement of all is required.
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• Half-secret trusts of land.
• The problem of the predeceased beneficiary under the secret trust.
• Secret trusts operate outside the Wills Act 1837.
• The position of witnesses.

Answer
The questions raised by this problem concern the law of fully secret and half-secret
trusts. Fully secret trusts arise where property is left to a person absolutely by
will but, before her death, the testatrix has asked the legatee to hold the property on
trust for a third party and that legatee has agreed (McCormick v Grogan (1869)). Half-
secret trusts are similar, save that the property is left in the will to the legatee
expressly on trust and the objects of the trust (the beneficiaries) are not disclosed,
their identity being communicated to the trustee and accepted by him prior to, or
simultaneously with, the execution of the testatrix’s will (Re Keen (1937)). In both
cases, the secret trustee will then hold the property on trust for the secret beneficiar-
ies, who may compel the legatee/trustee to hand it over. In our problem, as well as
the difficulty of establishing whether any fully secret or half-secret trust exists, there
are the added complications of property being left to two or more legatees and the
fact that some of the claimants would be disentitled if the Wills Act 1837 was
applicable, namely, those who predecease the testatrix and those who are witnesses to
her will.

Let us consider, first, the shares and personal effects left to Smith and Jones.
The first and most difficult question in respect of the bequest to Smith and Jones

is to determine the nature of the trust, if any, that is imposed upon either or both of
them. It is only if a trust is established that Arnie and Joe (via Tim) may have a claim
to the property. The terms of the legacy to Smith and Jones is equivocal. It is true
that Joanne has intimated in her will that the property given to Smith and Jones has
been earmarked for some special purpose. Indeed, she comments that she is confident
they will carry out her hopes. This might seem to suggest that a half-secret trust can
exist, being a trust openly expressed in the will. However, in order to impose a trust
on the legatees, the words used must be sufficient to impose a trust obligation as a
matter of law: there must be certainty of intention (Re Snowden (1979); Margulies v
Margulies (2000)). In our case, the words used by Joanne are not such as to impose
a trust in all circumstances and they are merely precatory (expressions of hope).
According to Re Conolly (1910), precatory words will not impose a trust if they may
also be taken as evidence of an absolute gift. Although the matter is for debate, the
better view is that the will of Joanne imposes no trust in respect of the property
given to Smith and Jones, especially since Joanne is prepared to be explicit in respect
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of other property in the same will (for example, the house ‘in trust’ to William and
Mary). Consequently, Smith and Jones are entitled to the property absolutely, at
least on the face of the will.

However, the next question is whether the legatees, being absolutely entitled, are
subject to a fully secret trust. Certainly, as the facts make clear, at least one of the
trustees has been asked to hold the shares and personal effects on trust for third parties
and has accepted. As far as the validity of the fully secret trust per se is concerned, it is
immaterial that acceptance of the trust of the shares is not given until after the will is
executed. Such acceptance may be given at any time up to the testatrix’s death (Re
Snowden (1979)). Note, however, that the property is given absolutely to both Smith
and Jones equally and Jones is claiming his portion of both the personal effects and
shares. We must determine, therefore, whether Smith’s acceptance of the trust obli-
gation (which clearly means he must hold his share for Arnie and Tim) is sufficient to
bind Jones as well.

The principles applicable here are set out in Re Stead (1900) and, although they
are not necessarily logical, they are at least relatively clear. Thus, with a fully secret
trust, if the property is given absolutely to the legatees as tenants in common, then
only those who accept the trust are bound by it. The reason commonly attributed to
this view is that the gift is not tainted with any fraud in procuring the execution of
the will, see Re Stead. If Smith and Jones are tenants in common of the personal
effects and shares, Smith must hold his portion on trust, while Jones may keep his
portion absolutely. If, on the other hand, the property is given to Smith and Jones as
joint tenants (and this may be the case, given that the property is given ‘equally’),
then if anyone accepts the trust obligation before the will is executed, all are bound,
regardless of their own position; but, if acceptance takes place after the will, only
those who accept are bound. So, assuming Smith and Jones take the property as joint
tenants, both will be bound by the fully secret trust in respect of the personal effects,
because Smith accepted before the will was executed. Conversely, only Smith will be
bound by the trust of the shares as his acceptance came after the will and does not
bind Jones. Jones may take the shares absolutely as the will indicates.

The final question in respect of Smith and Jones’s legacy is the identity of the
beneficiaries of the personal effects and Smith’s trust of the shares. Clearly, for the
personal effects, Smith and Jones hold the property on trust for Arnie and he may
make a successful claim. However, there is a difficulty with Smith’s trusteeship of
his portion of the shares because Tim, the original beneficiary, has died before the
testatrix. The most cogent theory explaining fully secret trusts emphasises that they
do not arise (that is, they do not bind the property and give enforceable rights to the
beneficiaries) until the testatrix dies (for example, Blackwell v Blackwell (1929))
because that is when the trust becomes constituted by the passing of property under
the will to the trustee. On this analysis, Tim’s estate should not be entitled to the
shares, since there is no beneficiary at the time the trust comes into existence.
However, there is the direct authority of Re Gardner (No 2) (1923) that allows a
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claim by the successors to a beneficiary who predeceases the testatrix, provided that
the trust was communicated and accepted before the beneficiary’s death (as here).
This may be decisive in favour of Tim’s estate and, at least, it makes it clear that Tim
is not disentitled by the Wills Act 1837 (which normally voids a gift by will if the
legatee dies before the testatrix): this gift is by a trust operating outside the will.
Finally, although under the Wills Act 1837 a person may not be entitled to a
legacy if he witnesses the will in which the gift is contained, Joe is not disbarred
from claiming the shares via Tim because, first, secret trusts operate outside the will
and witnesses may claim (Re Young (1951)), and, secondly, Joe can assert that he is
not claiming under the secret trust at all, but under the will of Tim, who was the
trust’s beneficiary.

We must next consider the house left to William and Mary. Although, once again,
the terms of the devise to William and Mary is not unequivocal and although use of
the word ‘trust’ does not always impose a trust at law (see, for example, Tito v Waddell
(No 2) (1977)), it is relatively clear, on the face of the will, that the house has been
left to William and Mary expressly as trustees. This is a half-secret trust and, at the
very least, William and Mary must hold the house eventually for Joanne’s estate on
resulting trusts (Re Keen (1937)). In such circumstances, William and Mary cannot
leave the property to their own son, but can it be claimed by the Homeless Charity?
The facts make it clear that Joanne had communicated her intentions to William and
Mary, who had agreed to her wishes, before she had executed her will, and this, in
principle, raises a trust in favour of the named beneficiary (Re Bateman (1970)).
Moreover, in Ottaway v Norman (1972), it was accepted that an obligation imposed
on the trustees under a fully secret trust to leave property in their will to another was
perfectly acceptable. Of course, our case involves a half-secret trust, but there is no
reason why the same principle should not be applicable. If it is objected that trustees
under a half-secret trust are not entitled to be beneficiaries (Re Rees (1950)) – as
William and Mary appear to be during their lifetimes – we may adopt the judge’s
reasoning in Ottaway that the secret trust comes into existence on the legatee’s/
trustee’s death, and not on that of the testatrix. Hence, William and Mary are not
beneficiaries under the half-secret trust and the charity may claim the house.

There is, however, one final problem. The declaration/constitution theory of
secret trusts assumes that these trusts are normal, express trusts which operate out-
side the will. However, the trust property in this case is land and, according to
s 53(1)(b) of the Law of Property Act (LPA) 1925, express trusts of land must be
evidenced in writing if they are to be enforceable. Indeed, according to Re Baillie
(1886), a half-secret trust of land must be evidenced in writing if it is to be valid.
The half-secret trust of this house is purely oral, and would seem to fail if this
reasoning is adopted. Yet the rule in Re Baillie (1886) has been subject to much
criticism and in Ottaway, a fully secret trust of land was upheld on facts similar to
these without the need for writing. So, despite the authority of Baillie, it might be
possible to argue that this half-secret trust should be enforced in favour of the
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charity, perhaps on the ground that ‘equity will not allow a statute (s 53(1)(b) of the
LPA 1925) to be an instrument of fraud’. The only problem with this is, of course,
that the trustees cannot possibly take the house themselves because they are named
as trustees and so fraud in this sense is not possible. We would have to adopt a wider
definition of fraud, perhaps a desire to prevent fraud of the beneficiaries. Subject to
this last issue being resolved in favour of the charity, they may claim the house on
William and Mary’s death.

Another typical examination problem, this time with the complication of two
legatee/trustees. Note, again, that there is more here than first meets the eye,
especially in relation to secret trusts of land.

Question 10
Sam has recently died. By his will, he bequeathed his large collection of rare stamps
to ‘Peter and David absolutely’. In addition, in a separate clause in the will he left his
house to William ‘on trust for purposes I have communicated to him’.

Before he died, he told Peter that both he and David were to hold the stamps on
trust for Becky, his illegitimate daughter. A letter repeating the same instruction to
David was found amongst Sam’s personal effects after his death. David has informed
you that he only became aware of Sam’s wishes regarding the stamp collection
following his death. Before his death, Sam orally told William that the house was
also to be held on trust for Becky.

William was killed in a car crash a week before Sam died.
Advise Becky as to whether she is entitled to any of the properties.

Answer plan

• Requirements in order to create a fully secret trust.
• Communication to one of several intended trustees.
• Standard of proof.
• Requirements for a half-secret trust.
• Intended trustee pre-deceasing the testator.
• Section 53(1)(b) of the Law of Property Act 1925.
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Answer
Sam’s will has effected two transfers – the first concerning a large collection of rare
stamps to Peter and David, the second in respect of a house to William. We will
deal with the consequences of each of these dispositions in turn.

The stamp collection

The transfer in the will is to Peter and David apparently beneficially on the face of the
will. There is no indication that these two individuals take other than for their
benefit. However, before Sam died he told Peter that both himself and David were
required to hold the collection on trust for Becky, Sam’s illegitimate daughter. This
arrangement raises the possibility of a fully secret trust being created in favour of
Becky. We will now examine how far this is the case.

A fully secret trust is one where the legatee takes the property beneficially on the
face of the will but subject to an understanding between the testator and themselves
concerning the property during the lifetime of the testator. The existence of the trust,
as well as its terms, are fully concealed by reference to the will. This appears to be
evident in the problem. In this context, the court draws a distinction between a mere
legacy on the one hand, and a legacy subject to a secret trust. The essence of the
distinction is that in a legacy subject to a secret trust, the testator communicates the
terms of the trust during his lifetime to the legatees. In this respect, it is immaterial
that the communication of the terms is made before or after the execution of the will,
provided that it is made before the testator’s death. Applying this principle to the
facts of the problem Sam, during his lifetime, has communicated the terms of the
trust to Peter, namely that both legatees are required to hold on trust for Becky. Thus
far, it is clear that Peter has knowledge of the terms of the trust and is subject to an
equitable obligation to carry out the testator’s wishes. Has Sam, during the relevant
time, communicated the terms of the trust to David? We are told that a letter was
found among Sam’s personal effects repeating the instruction to David. But the issue
is whether this letter was received by David during Sam’s lifetime? It would appear
that this is not the case. The conclusion here is that David was unaware of Sam’s
wishes. The implications of this finding will be explored below.

The next requirement for the creation of a fully secret trust is that the intended
trustees must accept the terms of the communication made to them. Acceptance for
these purposes may be expressly declared by the trustees in the sense that they
positively acknowledge the existence of an obligation to act as trustees. There is no
evidence that this is the case on the facts of the problem. But acceptance may also be
inferred by the silence or acquiescence of the trustee, during the testator’s lifetime,
see Moss v Cooper (1861). Of course this can only be the case where the trustee is
aware of the terms of the communication. The rationale is that it would be a fraud on
the testator (not to mention the intended beneficiary under the trust) for the trustee
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to deny the agreement made with the testator. Accordingly, Peter, by implication,
has agreed to become a trustee for Becky.

Would David be obliged to hold on trust or would he take part of the property
beneficially? To put the question another way, the issue is when a testator leaves
property by will to two persons apparently beneficially, but informs one of the appar-
ent legatees of the terms of the trust, would the person who is unaware of the trust be
bound to hold upon trust or not? The solution adopted by the courts, which is far from
adequate, depends on the status of the co-owners and the time when the communica-
tion was made to those who are aware of the trust. If the informed legatee or devisee
was told of the terms of the trust before or at the time of the execution of the will and
the multiple owners take as joint tenants, the uninformed legatee is bound by the
terms of the trust communicated to the informed legatee. The reason commonly
ascribed for this solution is that no one is allowed to claim property under a fraud
committed by another. This was stated by Farwell J in Re Stead (1900). The assump-
tion that is made is that the informed trustee attempted to defraud the testator,
irrespective of the reason for failure to inform the ignorant trustee. On the other hand,
if the communication of the terms was made subsequent to the execution of the will
only the person aware of the terms of the trust is bound, for in this case there is no
fraud. On the facts of the problem, Peter and David take as joint tenants for they are
co-owners without any words of severance, but we are not told when Sam communi-
cated the terms of the trust to Peter. If the communication was made before or at the
time of the execution of the will, this would be sufficient to subject David to a trust in
favour of Becky. If the communication was made later, David will take part (half ) of
the property beneficially, and Peter will hold the other portion on trust, see Re Stead.

The final point involves the standard of proof to establish the trust. If there is no
fraud the standard of proof is a balance of probabilities, but if there is an allegation of
fraud the standard exceeds a balance of probabilities but is not as high as beyond a
reasonable doubt, see Re Snowden (1979). There is no clear definition of fraud, but it
has been suggested that where the intended trustee denies the existence of a trust,
this involves an allegation of fraud. Since David disputes the existence of an obliga-
tion on his part (failure to communicate), it is arguable that this imposes a higher
standard of proof on Becky.

The house

The terms of the will indicate the existence of a trust but the details of the trust are
concealed. This is consistent with an intended half-secret trust. In order to create
such a trust, the testator is required to communicate the terms before or at the time of
the execution of the will. If the terms of the trust are communicated after the
execution of the will, even during the testator’s lifetime, the evidence is not admis-
sible, see Blackwell v Blackwell (1929). The reason commonly attributed to this rule
involves compliance with the formal requirements under s 9 of the Wills Act 1837
in respect of post-will communications. Commentators have suggested that it is a
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confusion of probate rules with trusts rules. In any event the courts have not demon-
strated a willingness to modify the principle. Applying this principle to the facts of
the problem, we are told that Sam told William of the terms of the trust before his
death. But we are not told specifically at what time the communication was made. If
the communication was made before or at the time of the execution of the will, Becky
would be entitled to prove the terms of the trust, otherwise the intended trust will
fail and the property will be held on resulting trust for Sam’s estate.

There are additional problems in that William has pre-deceased the testator;
would this have an effect on the potentially valid half-secret trust? Although there
are no decided cases, it is arguable that since the trustee takes as trustee on the face of
the will, the trust ought not to fail, provided that the terms of the trust could be
established. This is in accordance with the maxim, ‘equity will not allow a trust to
fail for want of a trustee’. The alternative is that the intended half-secret trust fails by
virtue of the probate doctrine of lapse. This rule, it may be pointed out, is applicable
where a person takes beneficially under a will. In half-secret trusts this is not the case.
An additional issue is whether the terms of the trust could be established in the
absence of both William and Sam. If this is not the case, a resulting trust will arise in
favour of Sam’s estate.

Another issue concerns the lack of writing in respect of the terms of the trust. The
argument here is that s 53(1)(b) of the Law of Property Act (LPA) 1925 enacts that
a ‘declaration of trust in respect of land or any interest therein must be manifested
and proved by some writing signed by the person able to declare the trust or by his
will’. Clearly, the will does not declare the trust and the subject matter is land, but
the issue is whether Sam ought to have manifested the terms of the trust in writing.
We are told that he orally told William of the terms. Is s 53(1)(b) of the LPA 1925
applicable to the transaction or does s 53(2) of the LPA 1925 exempt the testator
from the requirements of s 53(1)(b) of the LPA 1925? Section 53(2) of the LPA 1925
enacts that ‘This section shall not affect the creation or operation of implied resulting
or constructive trusts.’ This involves the classification of half-secret trusts. If they are
treated as intended express trusts, s 53(1)(b) of the LPA 1925 may be required to be
complied with. In Re Baillie (1886) the court decided that half-secret trusts are
required to comply with the predecessor to s 53(1)(b) of the LPA 1925. Non-
compliance with the sub-section makes the trust unenforceable for lack of evidence
in writing. Thus Becky may not be able to enforce the trust of land. If, on the other
hand, the trust is treated as constructive, s 53(2) of the LPA 1925 will exempt Sam
from the requirements of s 53(1)(b) of the same Act. An argument in support of this
view is that the trust is created to prevent fraud. This was the original basis for such
trust and may still be applicable today.
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CHAPTER 3

THE INHERENT ATTRIBUTES OF

A TRUST
THE THREE CERTAINTIES AND THE

BENEFICIARY PRINCIPLE

INTRODUCTION

In the previous two chapters we have looked at the formalities needed to create a
trust, the necessity for the trustee to be invested with title to the trust property in
order that the trust be properly constituted, and the curious exception to some of
these rules found in the law of secret trusts. We have not yet begun to explore the
factors which are elemental in the trust concept. In this chapter, two of the inherent
characteristics of the trust will be examined: the requirement of the ‘three certain-
ties’ and the ‘beneficiary principle’.

The ‘three certainties’ is simply a shorthand description for a set of conditions
which, when fulfilled, epitomise the trust. These certainties constitute the minimum
set of requirements or terms necessary in order to declare the trust. In simple terms,
every trust must be established with:

(a) certainty of intention, so as to indicate that the holder of the property is under a
trust obligation and must use the property according to the terms of the trust;

(b) certainty of subject matter, so as to ensure that the property which is the subject
matter of the trust obligation is clearly defined or definable; and

(c) certainty of objects, so as to ensure that the beneficiaries to whom the trustee
owes his onerous duties are clearly ascertainable and in whose favour the court
can enforce the trust should the trustee fail in those duties.

As we shall see, the method of determining whether the three certainties exist may
vary from trust to trust, especially with certainty of objects. In addition, where
charitable trusts are concerned, the certainty of objects rules to be discussed below
are not applicable and reference should be made to Chapter 4 for the definition of
‘charity’. Finally, there is no statutory guidance as to the nature of the ‘three certain-
ties’ and there is no substitute for a thorough grounding in case law.

The ‘beneficiary principle’ is very closely related to the need for certainty of
objects for it expresses the idea that every non-charitable trust must have a human
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beneficiary. In other words, it is generally impossible in English law to establish a
trust for a purpose, unless that purpose can be regarded as charitable (see Chapter 4).
Thus, nearly every attempt to place a duty on a trustee to achieve non-charitable
aims instead of holding the property for ascertainable individuals is doomed to
failure. Once again, the beneficiary principle is easy to state, but difficult to apply in
concrete cases because of the sometimes confusing precedents which are available.

Question 11
It is a cardinal rule of English law that all trusts must be certain of words, certain of
subject matter and certain of objects.

Discuss.

Answer plan

• Three certainties and their purpose.
• Certainty of intention: distinguish from powers, terms of art.
• Certainty of subject matter: various tests and usefulness in clarifying trust

property.
• Certainty of objects: reasons for, different tests for.
• Trusts which have different requirements: charities and anomalous except-

ions.

Answer
It has been said many times, and bears repetition, that the trust imposes one of the
most powerful forms of obligation in English law. It is to be expected, therefore, that
the imposition of a trust on the recipient or holder of property is not to be achieved
lightly. The trustee will have onerous duties to perform and is amenable to the
coercive jurisdiction of the court at the suit of the beneficiaries. Moreover, certainty
as to the nature and extent of the trust property and the interests of the beneficiaries
is no less crucial. How else can a trustee administer the trust property in the manner
required by the terms of the trust?

The importance of these matters has long been recognised and is now summed up
by the principle that a trust cannot exist without the ‘three certainties’ (Knight v
Knight (1840)). According to Lord Eldon in Wright v Atkyns (1823), the validity of a
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trust depends on ‘first, that the words must be imperative . . . secondly, that the
subject must be certain . . . and thirdly, that the object must be as certain as
the subject’. In short, there must be certainty of intention (or words), certainty of
subject matter and certainty of objects.

Certainty of intention means that the person who is attempting to establish the
trust must make it clear by the words he uses that the holder or transferee of
the property is under a mandatory legal obligation to carry out the wishes of the
settlor in so far as the law allows. However, as ‘equity looks to the intent rather than
the form’ (Re Williams (1897)), no particular form of words or magic formula is
required to impose a trust on the holder of property. The word ‘trust’ is a technical
expression imposing an obligation on the trustees. However, the difficulty arises
when alternative expressions have been used by the intended settlor. This issue
becomes one of construction of the words used and the surrounding circumstances,
including the conduct of the settlor, to determine whether a trust was intended or
not. What is required is an intent to require the holder of property to carry out the
settlor’s wishes as opposed to a mere moral or honourable obligation. Consequently,
words expressive of a mere hope or desire (precatory words) do not disclose a suf-
ficient intention to create a trust unless, on the whole construction of the gift, this is
the intention of the settlor (Lambe v Eames (1871); Re Conolly (1910)), although a
settlor’s use of words which have previously been held to establish a trust is good
evidence of certainty of intention (Re Steele (1948)). Indeed, other factors may count
for or against the imposition of a trust, as where the care which the settlor has taken
(or not taken) to mark out the trust property or define its objects reflects on his
intention to establish a trust in the first place (Re Kayford Ltd (1975)). As ever, the
matter is one of construction and, in some cases, even use of the word ‘trust’ will not
impose a trust at law, as where the word was intended to denote a political not a legal
obligation (Tito v Waddell (No 2) (1977)). Necessarily, the circumstances in which a
court will accept that there is sufficient certainty of intention to place a legal obliga-
tion on the holder of property to carry out the settlor’s wishes will vary from case to
case. In the recent case, Duggan v Governor of Full Sutton Prison (2004), the Court of
Appeal decided on policy grounds that a trust was not intended of prisoners’ money
handed over to the Governor on arrival at the prison. If there is not sufficient
certainty of intention, the holder or recipient of property will be absolutely entitled
to it and may use it as he or she wishes, either in conformity with, or contrary to, any
hope or desire that the settlor may have expressed when transferring the property.

Certainty of subject matter is an equally vital element in the formation of a trust.
As noted previously, if the property which is said to be the subject matter of the trust
or the interests of the alleged beneficiaries under the trust are not certain, the
‘trustee’ cannot possibly perform the duties which the settlor has imposed upon him.
At the outset, however, it is important to note that the subject matter of a trust may
be uncertain in two distinct ways: first, the actual property may not be clearly
defined or definable, and, secondly, the interests of the beneficiaries may not be
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defined or definable. First, Sprange v Barnard (1789) illustrates the former point,
where a settlor left some shares to X ‘and all that is remaining’ after X’s use in trust
for A and B equally. Clearly, the subject matter of the trust for A and B was
uncertain, as there was no certainty as to what would be left after X had made his
decisions. Likewise, cases where tangible property belonging to several persons has
been amalgamated and a trust is alleged over a certain number of those items will not
result in a trust at law because the precise property is not identified, as in Re London
Wine Co (Shippers) Ltd (1986), where alleged trusts over specific cases of wine failed
because there had been no separation of the trust property from other stock in the
company’s warehouse (quaere whether the Sale of Goods Act 1995 has changed
this). Of course, if the ‘trust property’ were separated or clearly marked, there would
be no problem, nor, possibly, if the subject matter of the trust was expressed as a
fixed proportion (say, one fifth) of the total property and not as a certain specific
number of items. However, as more recent authority shows (Hunter v Moss (1993)),
an alleged trust over a specific amount of intangible property (such as a number of
shares in a company) which, by definition, are indistinguishable from other property
of the same type in the hands of the alleged trustee, is not void for uncertainty of
subject matter because any person calling for the execution of the trust would know,
with certainty, whether the trust had been performed. This has been confirmed by
Holland v Newbury (1997), where the intangible nature of the property (shares) was
the clear reason for being able to distinguish London Wine. Of course, such a justifica-
tion (certainty of execution) could apply to tangible property (provided each speci-
men was identical to the others) and perhaps the ‘clear execution’ test should
be adopted for all forms of trust property, be it tangible or intangible. The rigour of
this aspect of the requirement of certainty of subject matter is also mitigated by the
principle that the subject matter can be rendered certain by construction of the
document or an external determinant. So, in Re Golay (1965), a trust of ‘reasonable
income’ was held to be certain as ‘reasonableness’ was an objective limitation that
could be decided by the court. Such a benevolent construction of a trust instrument
is typical of a court of equity and is not surprising when it is appreciated that
uncertainty of subject matter normally will cause a resulting trust in favour of the
donor (assuming that certainty of intention did exist). In special cases, as where the
court interprets the disposition as an absolute gift to the donees subject to a specific
trust of part of it for some limited object, the failure of the specific trust for
uncertainty of subject matter will allow the original donees to keep the property
absolutely and not hold on resulting trust (Hancock v Watson (1902)).

The second way in which the ‘subject matter’ of the trust must be certain con-
cerns not the property itself but the extent of the beneficiaries’ interests in that
property. For example, in Boyce v Boyce (1849), a trust of two houses (obviously
certain per se) failed because one of the two beneficiaries was given power to choose
which property she desired and, having failed to do so, the second beneficiary was
unable to take any interest under the trust. Admittedly, however, this type of
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uncertainty is unusual, since it is rare for the extent of the beneficiaries’ interests to
go undefined or to be undefinable (but see recently Re Challoner Club Ltd (1997)) and
in many cases the trustees are given power to determine each beneficiary’s share
under the umbrella of a discretionary trust.

The last of the three certainties, and perhaps the most important, is the need for
certainty of objects. This is another way of saying that the beneficiaries under the
trust must either be named individually or be described by reference to a class
description that is itself certain in scope. An example of the former is where property
is given on trust in equal shares ‘for my children A and B’, and an example of
the latter is where property is given on trust ‘equally between my children’. In the
former case, the objects of the trust are necessarily certain as they are named indi-
viduals, and in the latter case, the objects of the trust may be certain provided that it
is possible to say with certainty who the children of the settlor actually are. This
appears straightforward enough, but it is a crucial feature of the validity of a trust
since failure to specify certain objects will mean that the trust fails and the property
will be held on resulting trust for the settlor or the testator’s estate.

Unfortunately, this simple picture of the certainty of objects rule can become
clouded when trying to determine whether certainty of objects exists in practice. In
simple terms, problems with certainty of objects arise in relation to three distinct
concepts. First, there are ‘fixed trusts’, being trusts where the trustees have no
discretion as to whom benefits under the trust are to be given or in what shares: both
the share and the right of the beneficiaries to that share are fixed by the settlor. In
cases such as this, the test for certainty of objects, where the objects are defined by a
class description (for example, ‘to my children in equal shares’) is that it must be
possible to draw up a complete list of all the objects: namely, the number of all the
beneficiaries must be known because otherwise the property cannot be distributed
equally (IRC v Broadway Cottages Trust (1955)). In the recent decision of OT Computers
v First National Tricity Finance Ltd (2003), the High Court decided that the expres-
sion ‘urgent suppliers’ used by the claimant company in an attempt to protect its
suppliers was void. The expression was considered too vague to satisfy the test for
certainty of objects. Secondly, there are discretionary trusts (confusingly also known
as ‘trust powers’), being trusts where the trustees have a duty to distribute the trust
property, but a discretion as to whom within a particular class shall actually benefit
and in what shares. An example is where property is given on trust ‘to such of my
children and in such proportions as my trustees shall decide’. For discretionary
trusts, the test for certainty of objects is less strict than that for fixed trusts because
the trustees do not actually have to know the identity of every beneficiary, as not every
person within the class of beneficiaries will benefit from the trust. Consequently, the
test for certainty of objects for a discretionary trust is whether it is possible to say
with certainty whether any given individual is, or is not, a member of the class.
There is no need to compile a complete list (McPhail v Doulton (1972)). The third
concept where certainty of objects is relevant is not a trust at all: it is a power of
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appointment. A power of appointment is a power given to a person (who may or may
not be a trustee) to distribute property among such persons within a named class as the
person exercising the power (donee of the power) chooses, in such shares as he chooses,
or not at all. It differs from a discretionary trust in that a donee of a power has no duty
to distribute the property at all and may legitimately make no selection. The test for
certainty of objects of powers is the same as that for discretionary trusts, despite the
fact that one is mandatory and the other voluntary (McPhail v Doulton (1971)).

It will be appreciated, then, that, as far as certainty of objects is concerned, it is
necessary, first, to identify exactly what the settlor has created (fixed trust, dis-
cretionary trust or power), and then to apply the relevant test for certainty of objects
to it. However, it is not always easy to make this initial and important distinction
and this only complicates the practical application of the certainty rules. Indeed,
even for certainty of intention and certainty of subject matter, we have seen that
there is considerable flexibility in the court’s approach: the former is largely a matter
of construction and defects in the latter can be cured by a court taking a sympathetic
view of the donor’s instructions.

Question 12
Does the ‘is or is not’ test propounded by the House of Lords in McPhail v Doulton
(1971) provide clarity in relation to the need for certainty of objects in the creation
of a discretionary trust or power?

Answer plan

• Explain the ‘is or is not’ test.
• The move to the ‘is or is not’ test.
• Three views of the test: Re Baden and redefining concepts.
• Other tests of certainty.

Answer
Since the decision of the House of Lords in McPhail v Doulton (1971), much ink has
been spilt over the meaning of the ‘is or is not’ test (given postulant test) in relation
to the certainty requirements for the creation of discretionary trusts and powers. The
central issue arises because both discretionary trusts and powers of appointment give
trustees or donees of the power (as the case may be) a discretion to distribute property

56

Q&A EQUITY AND TRUSTS 2009–2010



 

to specific individuals selected from a class of objects who are themselves defined by
reference to a generic term. Thus, property on discretionary trusts ‘for my employees’
raises the same issue as property to be appointed ‘among my friends’, for in each case
it must be possible to determine who is an ‘employee’ or who is a ‘friend’ in order to
ensure that the trustees or donees are acting lawfully. Consequently, failure to define
the objects of the discretionary trust or power with sufficient certainty will render
the trust or power void (Re Baden (No 2) (sub nom McPhail v Doulton (No 2) (1973))).

Until the decision in McPhail v Doulton, there was a different test for certainty of
objects depending on whether the settlor had established a discretionary trust or a
power. For a discretionary trust, the test for certainty of objects used to be whether it
was possible to draw up a complete list of the class so that, if the trustees made no
selection from the class (despite their duty to do so), the court could divide up the
property equally between all potential beneficiaries in execution of the trust (IRC v
Broadway Cottages Trust (1955)). However, in McPhail, Lord Wilberforce pointed out
that equal distribution among the entire class of potential beneficiaries was probably
the last thing the settlor intended (why else give a discretion to the trustees?) and
consequently, there was no reason to apply the ‘fixed list’ test to discretionary trusts.
Moreover, given that it was often extremely difficult to distinguish in practice
between a discretionary trust and a power, it was not sensible to cause the invalidity
of discretionary trusts by insisting on a higher test of certainty when the distinction
between a trust and a power could turn on the finest point of construction. Con-
sequently, the House of Lords decided that the test for certainty of objects for
discretionary trusts should be the same as that for powers: namely, whether it is
possible to say with certainty whether any given individual is, or is not, a member of
the class of objects specified by the testator or settlor (Re Gulbenkian (1970)).

Unfortunately, this test is easy to state but difficult to apply. After the House of
Lords had decided in McPhail v Doulton what the appropriate test for discretionary
trusts should be, the case was remitted to the High Court for determination whether
the trusts in that case conformed to it. From the decision in the High Court, the
matter was appealed to the Court of Appeal, where, in three separate judgments, the
validity of the McPhail/Baden trusts were confirmed, all three judges agreeing, but
for different reasons, that the discretionary trusts in favour of various classes of
persons, including ‘employees’ and their ‘relatives and dependants’, were sufficiently
certain as to objects. Essentially, then, the decision of the Court of Appeal in Re
Baden (No 2) (1973) (sub nom McPhail v Doulton (No 2)) provided the opportunity for
a thorough explanation of the ‘is or is not’ test, but what emerged was three indi-
vidual interpretations of what the test required in practice.

Before examining the judgments in that case in detail, an important distinction
needs to be drawn between different kinds of uncertainty of objects, as this may help
to explain the issues at the heart of the problem. It will be remembered that the
objects of a discretionary trust or power may be defined by reference to a class
description: ‘employees’, ‘friends’, ‘relatives’, etc. When deciding if it is possible to
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say whether any given individual is or is not a member of these classes, it is important
to distinguish between ‘conceptual’ uncertainty and ‘evidential’ uncertainty. A class
description is conceptually uncertain when the words used by the settlor or testator
do not have a precise meaning in themselves, irrespective of the factual circumstances
surrounding the particular case. For example, if the class of beneficiaries or objects of
the power are ‘my friends’ or ‘people with whom I am acquainted’, there will be
conceptual uncertainty of objects because the concepts used by the settlor are inher-
ently uncertain: the class description is in itself inherently vague and imprecise.
Conversely, a class description is evidentially uncertain when it is impossible to
determine whether, in fact, a person falls within the class description. The issue is one
of evidence, not of the meaning of the words used to define the class. Thus, a trust ‘for
my employees’ may be evidentially uncertain if there is no method of determining
who is in fact an employee, even if the concept of an ‘employee’ is clear enough. As we
shall see, it is disputed whether the ‘is or is not’ test requires conceptual certainty of
the class of objects, evidential certainty of the class of objects or both.

Starting first with the judgment of Stamp LJ in Re Baden (No 2) (1973), it is clear
that he approached the ‘is or is not’ test literally. In his view, in order for there to be
certainty of objects for a discretionary trust or power, it must be possible to say with
certainty whether any given individual was or was not a member of the class in fact.
In other words, conceptual and evidential certainty of the class was required, for
otherwise it would not be possible to say whether anyone was not a member of the
class. It will be appreciated that this is a rigorous standard as it may mean that a trust
or power is declared void even though the settlor has drafted his dispositions very
carefully, the fault lying in lack of evidence outside of his or her control. For
example, a discretionary trust or power for ‘my employees’ would be void simply
because there was not enough evidence to prove positively or negatively who actually
was an employee, even though the concept of ‘an employee’ was in itself clear and
unambiguous. Consequently, there has been much criticism of this view of the
McPhail test, not least because it requires a degree of certainty barely less than
the ‘complete list’ test so decisively rejected by the House of Lords in that case.

A recognition of these difficulties was at the heart of Sachs LJ’s rejection of this
literal approach in the second judgment in Re Baden (No 2). In his judgment, the
crucial question was whether the class was conceptually certain. If the concept
employed by the settlor had a precise and certain meaning, the trust or power would
not be defeated by evidential difficulties. In other words, if it could be said whether
any person was or was not a member of the class in theory, the McPhail test was
satisfied. A person who could not prove evidentially that he or she was within the
conceptually certain class would be regarded as outside it. For example, the ‘is or is
not’ test would be satisfied by class descriptions, such as ‘employees’ or ‘sons’, which
were in themselves inherently precise, but not by vague concepts such as ‘friends’ or
‘acquaintances’. This very practical and workable view has much to commend it
because it avoids confusing questions about the inherent validity of the trust or
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power (conceptual certainty) with difficulties surrounding its execution (evidential
certainty). It is, perhaps, the most justifiable of the views to emerge from Re Baden
(No 2).

The third judge in the case, Megaw LJ, adopted the least stringent interpretation
of the ‘is or is not’ test and one that nearly every class description will satisfy. In his
view, the test was satisfied if it could be said of ‘a substantial number’ of persons that
they were within the class conceptually, even if it were not possible to make a clear
decision about every potential beneficiary or object. His reasoning was simply that
the trustees/donees of the power could effectively administer the trust or power in
such circumstances and, therefore, it should not be invalidated. As indicated, this
test will be satisfied by most class gifts because there will be few class descriptions
that do not have a central meaning and where it is not possible to say of a ‘substantial
number’ (whatever that means) whether they are in the class or not. Indeed, Megaw
LJ’s analysis does not sit well with the House of Lords’ formulation in McPhail that it
must be possible to say of any given person whether they are or are not within the class.
Indeed, it is arguable that Megaw LJ’s approach is but a variant from the ‘one
postulant approach’ that was overruled by the House of Lords in Re Gulbenkian.

This is the state of affairs after Re Baden (No 2): we know, in principle, the test for
certainty of objects for discretionary trusts and powers, but we have been given
different views about how to apply it in practice. Furthermore, it is clear from Re
Baden (No 2) that it is possible first to construe the settlor’s class description and
then apply the ‘is or is not’ test to the class description so construed. So, in Baden,
Sachs and Megaw LJJ decided that ‘relatives’ actually meant ‘able to trace descent
from a common ancestor’ and, therefore, on application of the ‘is or is not’ test, the
class so redefined was certain. Stamp LJ, on the other hand, thought ‘relatives’ meant
‘next of kin’ and was both conceptually and evidentially certain for that reason.
Clearly, this power of construction will allow a court to render most class gifts
certain if it so chooses, simply by redefining the testator’s class description in
a manner that makes the test easier to be satisfied. Another difficulty is that there
is no agreement as to whether questions of conceptual certainty can be delegated by
the settlor to a third person, as where the settlor directs that his brother may
conclusively determine who is a ‘friend’. On the one hand, this removes the question
of objective validity of the trust or power from the hands of the court (Re Wynn
(1952)) but, on the other, it has merit in that it clearly reflects the settlor’s
wishes (Dundee General Hospital Board v Walker (1952)). If we then remind ourselves
that absolute gifts to individuals subject to a condition precedent (for example,
‘£100 to any person who is my friend’) are subject to a completely different test
of certainty (namely, whether it could be said of just one person that he or she
satisfies the condition (Re Barlow (1979)) and that class gifts and gifts subject to a
condition precedent can be easily confused, it is apparent that the certainty rules
for discretionary trusts and powers are not defined with as much clarity as we might
like. Again, even if the objects of the trust or power are sufficiently certain, there
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are the further hurdles of ‘administrative unworkability’ in discretionary trusts (R v
District Auditor ex p West Yorkshire MC (1986)) and ‘capriciousness’ with powers (Re
Manisty (1974)) to surmount. All in all, a person predicting in advance whether a
discretionary trust or power has sufficiently certain objects may make a well-
informed estimate, but cannot be entirely confident that he or she will be right.

Question 13
George, a wealthy banker, comes to you for advice about a number of financial
arrangements he wishes to make for his family and others. He has already drawn up a
trust deed which appoints Abbott and Hardy as his executors and trustees and
charges them with distributing:

‘(a) a reasonable amount of the money from my account at the Bounty Bank,
within three years of my death, between such of my employees as my
wife shall determine, the remainder to be divided equally between my
children; and

(b) £1,000,000 to the inhabitants of my old village of Stanbrooke in such
proportions as my trustees shall in their discretion determine.’

During your discussions with George, it transpires that he has several bank accounts
at the Bounty Bank and that his employees number over 5,000. Furthermore, your
own researches reveal that the village of Stanbrooke now forms part of Greater
London and is now officially called the London Borough of Stanbrooke. George also
wishes to give his trustees the authority to distribute the residue of his estate among
struggling authors and artists resident in the UK, providing that, if the residue is
not distributed fully within three years, it should be given absolutely to some charity
of his trustees’ choosing.

He seeks your advice on all of his proposals.

Answer plan

• Trust or power: certainty of subject matter; certainty of objects; conditions
precedent.

• Administrative unworkability.
• Discretionary trust or power: which is preferable when considering the testa-

tor’s wishes?
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Answer
The various proposals put forward by George need to be considered in the light of
the three certainties required to establish a valid trust. In particular, this problem
raises preliminary questions about certainty of subject matter and calls for a distinc-
tion to be drawn between trusts and powers, as this will define the nature of the
trustees’ duties. Finally, as George intends to make a number of class gifts – that is,
gifts to a group of people who are not named individually but defined by reference to
a shared characteristic – it is necessary to consider whether the objects of his trusts or
powers satisfy the requirement for certainty of objects.

(a) Reasonable amount of money from George’s account at the Bounty Bank, etc.

It is clear that George intends to transfer the money in his ‘account’ to his executors
and trustees for them to hold at the direction of his wife. The first point must be to
advise George that there is a danger that his disposition will be void for uncertainty
of subject matter, irrespective of whether it is a trust or a power. There are two
problems in this regard. On the one hand, the property held to his wife’s direction is
said to be ‘a reasonable amount’ of money standing in a bank account. This is
indeterminate and it is unclear over what proportion of the money George’s wife may
exercise her discretion. There is apparent uncertainty of subject matter. In Re Golay
(1965), a trust of ‘reasonable income’ was held to be certain (reasonableness being an
objective limitation that could be decided by the court), but the best advice would
be to warn George not to rely on the court adopting a similarly generous construc-
tion of his will. He should be specific about the amount given to his wife’s discretion.
Likewise, and in any event, there is manifest uncertainty of subject matter, given that
George has not identified from which of his accounts at the Bounty Bank the money
is to be drawn (see, by analogy, Re Boyes (1884)). This should be cured by a more
accurate description of the specific source of the subject matter of the proposed trust/
power, perhaps by use of an account number.

George should also be advised that this disposition could be construed in two ways,
each investing his wife with different responsibilities and having fundamentally
different consequences for his employees. First, this could be a non-exhaustive dis-
cretionary trust in favour of his employees, with a fixed trust in equal shares for his
daughters of that amount of money which remains undistributed. Secondly, this
could be a power of appointment given to his wife – probably as a non-fiduciary –
with a fixed trust in default of appointment for his daughters in equal shares. The
matter is not academic because, if the first construction is adopted, George’s wife
will be under a duty to distribute at least some money amongst the class of
employees, who can then be regarded as beneficiaries under a trust able to compel her
to do so. If, on the other hand, the second construction is adopted, George’s wife will
have a mere power to distribute among the employees, which she may or may not
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exercise as she chooses. The employees would be merely objects of the power with
no enforceable claim to the property, with the daughters being regarded as the
beneficiaries in default under the fixed trust.

Clearly, for both George’s wife and the employees, resolution of this issue is
important. The disposition itself gives little away, although leaving the ‘remainder’
to his daughters does suggest an intention to benefit at least some of his employees
and hence a duty to distribute (a discretionary trust) might be implied. Conversely,
it is rare to see the power of discretion under a discretionary trust being given to
someone who is not a trustee (the wife), and it might be thought that the reference to
George’s daughters is intended to be a gift over in default of appointment, thus
indicating a power (Mettoy Pension Trustees Ltd v Evans (1990)). To avoid this confu-
sion, George should be advised to indicate clearly both the nature of his wife’s duties
and the rights of his employees. However, in at least one respect, it does not matter
whether this is a discretionary trust or power because, since McPhail v Doulton
(1971), the test for certainty of objects for discretionary trusts and powers has been
the same. Moreover, it is likely that it is possible to say with certainty whether any
given person is, or is not, an ‘employee’, and thus the class of beneficiaries or objects
(as the case may be) is certain. This would be so whether Stamp LJ’s, Sachs LJ’s or
Megaw LJ’s analysis of the ‘is or is not’ test put forward in Re Baden (No 2) (1973) is
accepted as correct, for there appear to be no evidential problems such as would
trouble Stamp LJ. Finally, if this disposition is construed to be a discretionary trust,
George should not fear that his disposition will be void for ‘administrative unwork-
ability’. There is nothing here to compare with the trust in R v District Auditor ex p
West Yorkshire MC (1986), as the class of 5,000 does not seem too disparate or large to
prevent his wife making a rational selection. Likewise, if this is a power, there is no
‘capriciousness’ here within the meaning given by Templeman J in Re Manisty
(1974).

(b) £1,000,000 to the inhabitants of my old village of Stanbrooke, etc.

This is clearly an attempt to establish a discretionary trust in favour of a class
of beneficiaries defined by reference to a geographical condition. The intention
is clear from the words used by George (that is, the trustees shall distribute), and
the subject matter is certain. Any difficulty that there may be arises from doubts
as to the certainty of the objects of the intended discretionary trust. There are
three issues here, the first of which may be resolved by construction of George’s
disposition.

The first potential difficulty arises from the fact that the ‘village’ of Stanbrooke
apparently is no more, having been subsumed by the London Borough of the same
name. However, although this appears to raise questions concerning the certainty of
the objects of the class, it will not be fatal to the validity of George’s discretionary
trust. For example, it may be possible to identify the old village and, in any event,
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there is no reason why, on a benevolent construction of the terms of the trust, the
London Borough should not be taken to be the relevant geographical limitation. The
matter is really one of ascertainability of the class rather than of certainty proper.
However, the second difficulty is more pressing: whether, under the McPhail test of
certainty of objects for discretionary trusts, it is possible to say with certainty
whether any given person is, or is not, an ‘inhabitant’ of Stanbrooke. Much depends
on whether the description ‘inhabitant’ is conceptually certain (compare Sachs LJ in
Re Baden (No 2) (1973)), for there is unlikely to be any evidential difficulties once
the class is geographically defined. In this sense, Stamp LJ’s interpretation in Baden
will not cause difficulties. Thus, if ‘inhabitant’ can be said to be certain – perhaps
construed to mean ‘resident’ – George’s discretionary trust will be valid. This is the
most likely result, given the court’s preference for validity rather than invalidity.
Note, also, that in R v District Auditor ex p West Yorkshire MC (1986), a discretionary
trust for ‘inhabitants’ did not fail the ‘is or is not’ test of certainty. Finally, there is
always the danger that a court would decide that a class defined geographically was
‘administratively unworkable’ in the same way that the court in West Yorkshire went
on to hold the discretionary trust void even though it had passed the ‘is or is not’ test.
In that case, there were some 2.5 million potential beneficiaries, and it must be a
question of degree in each case whether the trustees can exercise their responsibilities
under the trust in the light of the size and composition of the class. If there is a
danger of this in our case – and to some extent it will depend on the geographical
construction given to the trust – George would be best to define his class with
greater precision so as not to overburden his trustees.

The final issue raised by George concerns the residue of his estate. George’s desire
to have his trustees distribute the property among ‘struggling’ artists and authors,
and thence to a charity, might be best achieved by giving his trustees a power of
appointment in favour of the artists, subject to an express discretionary trust for
charity by way of gift over in default of appointment. There will be no problem with
certainty of objects in respect of the discretionary trust for charity because ‘charity’ is
a legal term of art and has, by definition, a certain meaning (see, for example,
Commissioners for Special Purposes of Income Tax v Pemsel (1891)). A power in favour of
‘struggling’ artists and authors presents more difficulties, as it may well be that such
a description will fail the ‘is or is not’ test as being conceptually uncertain (Re Baden
(No 2) (1973)). The likelihood is that ‘struggling’ will be regarded as too subjective
and that the power will fail the test. Indeed, even if George attempts to avoid
evidential difficulties by delegating questions of fact to a third party (Re Coxen
(1948)), it is unclear whether he could also avoid difficulties of conceptual certainty
by delegating this issue (Re Wynn (1952); Dundee General Hospital Board v Walker
(1952)). George should rethink this part of his proposed will, perhaps substituting a
gift to a charity concerned with authors and artists instead of the power which
attempts to benefit them directly.
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Question 14
To what extent have the courts withdrawn from the fundamental principle that
private purpose trusts are invalid?

Answer plan

• The beneficiary principle and its purpose.
• Recognised exceptions and the problem of perpetuity.
• Re Denley principle.
• Unincorporated associations: exception to, or application of the beneficiary

principle.
• Quistclose trusts.

Answer
When a person accepts the obligation of a trustee, he or she submits both to the
jurisdiction of the court of equity and to the onerous duties of trusteeship. It is
inherent in the concept of a trust that a court must be able to control and enforce the
trusteeship and, if necessary, compel the trustees to carry out their duties. There are
several methods by which a court can exercise an effective enforcement jurisdiction,
not least by requiring that all trusts have certain objects. Similarly, it is equally
important that there must actually be someone in whose favour the court can decree
performance of the trust and who can apply to the court to enforce its terms. Con-
sequently, with the exception of charitable trusts (which can be enforced by the
Attorney General on behalf of the Crown as parens patriae), a trust must be made for
the benefit of human beneficiaries. There must be a cestui que trust in whose favour the
court can decree performance (Morice v Bishop of Durham (1804); Re Wood (1949)).
This is the ‘beneficiary principle’, and it means that, with the exception of charities,
nearly all trusts for a purpose are void (Re Endacott (1960)).

The beneficiary principle – or the rule against non-charitable purpose trusts as it is
sometimes called – is fundamental to the validity of a trust. Many examples abound
of trusts for purposes being declared invalid because they are not for the benefit of
ascertained or ascertainable individuals. For example, in Re Astor (1952), a trust for,
inter alia, ‘the establishment, maintenance and improvement of good understanding,
sympathy and co-operation between nations’ was held void and in Re Endacott, itself a
testamentary trust ‘for the purpose of providing some good useful memorial to
myself ’, failed for want of a human beneficiary. In fact, as Re Astor demonstrates, the
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worthiness of the settlor’s purpose is prima facie irrelevant in determining the valid-
ity of the trust, for unless the settlor’s intended purpose is so beneficial to the
community that it amounts to a charity, it cannot be upheld because of the absence of
anyone to enforce it and the difficulty in deciding whether its objects have been
achieved (see, also, Southwood v Attorney General (2000): trust for demilitarisation not
a charity and void as a purpose trust). This is the basic principle, but it would be a
unique rule of equity that had no exceptions. After all, equity, as a system of law,
developed in order to mitigate the harshness of the rigid common law rules. Not
surprisingly, therefore, there are a number of exceptional situations where trusts have
been held valid despite being apparently or actually for a non-charitable purpose.

The first point to remember is that the meaning of every trust must be deter-
mined in the light of the words used by the settlor or testator. It is perfectly possible
for a trust which, on its face, appears to be for a purpose to be construed as a trust for
an individual or individuals (Re Sanderson (1857)). A good example is provided by
Re Osoba (1979), where a trust ‘for the training of my daughter’ was construed to be a
trust absolutely for the daughter, the testator’s expression of purpose (that is, ‘for
training’) having no legal effect. The point here is that these trusts are not purpose
trusts at all, and that, as a matter of construction, the indication of a purpose or
motive for the absolute gift is of no legal importance. They are trusts for individuals
with a non-legal, superadded motive.

In contrast to the above category, it is also clear that special kinds of purpose
trusts which actually benefit individuals directly or indirectly may be upheld by the
court, providing certain conditions are met. This is known as the Re Denley principle,
although there may well have been examples of this type of trust before that case (for
example, Re Abbott (1900)). It is important to realise that these trusts are a true
exception to the beneficiary principle. They are trusts for purposes which the court
holds valid simply because there are individuals with locus standi who can apply to
have the purpose carried out. Of course, the individuals directly or indirectly bene-
fited have no equitable interest in the trust property itself: they are not beneficiaries
in law. The essence of the matter, as explained in Re Denley (1969), is that the
beneficiary principle is designed to eliminate purpose trusts of an abstract or
impersonal nature, so that any purpose which may be accomplished with certainty
and which does thereby confer a benefit directly or indirectly on human beneficiaries
should not be declared void. Thus, in Re Denley, a trust for the maintenance of a
sports ground (a purpose) for use by the employees of a company (the individuals
indirectly benefited) was valid on the ground that the employees had locus standi to
ensure that the trustees put the purpose into effect.

However, because a Re Denley type of trust is a true purpose trust, it must not
infringe the rule against perpetuities. Under this principle, those non-charitable
purpose trusts which, as an exception to the beneficiary principle, are regarded as
valid, must not last longer than the perpetuity period; that is, for no longer than a
certain maximum duration (Morice v Bishop of Durham (1804)). The reason is that as a
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matter of public policy, property should not be tied up indefinitely and so be lost to
the general economy. The maximum period for which a Re Denley purpose trust may
last is ‘a life in being’ plus 21 years. A ‘life in being’ is simply a person alive at the
time the purpose trust comes into existence (usually named by the settlor or testator
or implied from the trust document) and it is the length of that person’s life, plus 21
years, that defines the maximum period of duration of the trust. More important,
however, is the rule that it must be possible to say at the outset of the trust whether
its duration will be confined to the perpetuity period and any possibility – of even
the most remote and speculative kind (see, in another context, Figg v Clarke (1997)) –
that it will not, will render the trust void for perpetuity. Consequently, in order to
avoid perpetuity, the purpose trust must be expressly or impliedly limited to operate
within the perpetuity period by the terms of the trust. This can be achieved by
naming the lives in being and limiting the trust to 21 years from the death of the last
survivor, by limiting the trust to 21 years from the testator’s death (who will have
been the life in being), or by restricting the trust to ‘such period as the law allows’
(Leahy v Attorney General for New South Wales (1959) and s 15(4) of the Perpetuities
and Accumulations Act 1964). In Re Denley itself, the trust was limited specifically
to the perpetuity period and so was upheld by the court.

The Re Denley principle is a refinement of the rule against purpose trusts and, in
principle, it can operate to validate any purpose trust that meets both the require-
ments of perpetuity and the need for ascertainable individuals indirectly benefited. In
addition there are some purpose trusts for very specific purposes which are regarded as
valid as being anomalous exceptions to the beneficiary principle. These are so-called
‘trusts of imperfect obligation’; ‘imperfect’ because there is no beneficiary as such to
enforce the trust. Although the categories may not now be extended (Re Endacott
(1960)), they have been held valid because the trustees were prepared to undertake
the purpose, because the purpose was certain, because there was no perpetuity and
because the court had sympathy with the specific motive of the testator on the
occasion the validity of the trust was challenged. However, the exceptional nature of
these trusts, usually linked to a testator making provision for certain matters after his
death, makes it likely that even these exceptional cases will be void if an attempt is
made to establish them by inter vivos trust. Again, as noted above, because these are
purpose trusts, the rule against perpetuities applies in the same way as it applies to
Re Denley type trusts. There must be some express or implied limitation to perpetuity
when the purpose trust is established (Morice v Bishop of Durham (1804)).

The specific purpose trusts which may be valid under these principles are, first,
trusts for the erection or maintenance of tombs or monuments, either to the testator
or some other person (Mussett v Bingle (1876)), it being assumed in the case of trusts
to erect monuments that this task will be completed within the perpetuity period,
while trusts to maintain monuments must be limited to perpetuity in the usual way
(Re Hooper (1932)). Secondly, trusts for the upkeep of animals after the testator’s
death, providing, again, that they are limited to the perpetuity period (Mitford v
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Reynolds (1848)). However, the matter is not entirely clear as, in one case (Re Dean
(1889)), the judge accepted that a purpose trust for the care of an animal could be
valid for the life of the animal, and this is not generally taken to be a sufficient
perpetuity period in law. Likewise, in other cases, it is not clear whether the gift was
for the animal per se or to a person provided he looked after the animal (Pettingall
v Pettingall (1842)). Thirdly, trusts for the saying of masses for the soul of the
testator may be upheld (Re Gibbons (1917)), although they may occasionally be
charitable (Re Hetherington (1990)), again if limited to perpetuity. Fourthly, and very
exceptionally, a trust for the promotion of fox hunting was upheld in Re Thompson
(1934) on a spurious analogy with the animals cases.

Finally, brief mention should be made of two other matters which relate to
the beneficiary principle. First, there are many examples of settlors and testators
attempting to give property to unincorporated associations – such as the local brass
band or gardening club – which appear to fall foul of the beneficiary principle. The
problem is simply that unincorporated associations have no legal personality and
cannot, therefore, be beneficiaries under a trust. The difficulties this poses have been
avoided by construing gifts to unincorporated associations not as gifts on trust for
their purposes but as gifts to the individual members of the association who will
then use the property to carry out the functions of the association (Re Recher’s Trust
(1972), Artistic Upholstery Ltd v Art Forma (Ltd) (1999) and Re Horley Town Football
Club (2006)). This is so even if the settlor’s or testator’s gift is expressed to be for a
purpose. Once again, what seems to be a purpose trust is not so taken, because of
a favourable construction by the court. Likewise, so-called Quistclose trusts (from
Barclays Bank v Quistclose Investments (1970)), whereby a person (A) gives money to
another (B) for the single purpose of enabling B to pay his debts to a creditor (C),
appear to be purpose trusts – the payment of a debt. However, they have been
variously analysed as either a form of the Re Denley trust (Re Northern Developments
(Holdings) (1978)) or as a trust for the creditors with a resulting trust for the provider
of the money (A) should the recipient (B) not use the money to pay his debts
(Carreras Rothmans v Freeman Mathews Treasure (1985) and Burton v FX Music (1999)).
Whatever their true basis, such trusts are not easily proven – as in Box v Barclays
Bank (1998)).

In conclusion, it remains true that English law refuses to admit the validity of
non-charitable purpose trusts as a matter of principle. However, the Re Denley prin-
ciple, the anomalous exceptions, the imaginative constructions placed on gifts to
unincorporated associations and, above all, the wide meaning given to charity, means
that only the purest examples of purpose trusts which have no element of community
benefit are likely to be invalid today.
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Question 15
Consider the validity of the following dispositions in the will of Elizabeth, who died
in 2007:

‘(a) £10,000 for the erection and maintenance of a suitable monument to
myself in the village of my birth and for an annual memorial service in the
parish church;

(b) £15,000 to the vicar of St Mary’s Parish Church to be used as she pleases in
the knowledge that nothing will be done which diminishes respect for the
church; and

(c) £50,000 to my trustees to be spent on the provision of tennis courts for use
by the residents of my home village.’

Would it make any difference if Elizabeth had stipulated that the projects should be
completed within two years of her death or that of her children, whichever was the
later?

Answer plan

• Anomalous exceptions to the beneficiary principle: severability of gifts and
perpetuity.

• Trusts, absolute gifts and purposes.
• Re Denley gifts: the appropriate perpetuity rule.

Answer
In Re Endacott (1960), Lord Evershed MR forthrightly stated that ‘a trust by English
law, not being a charitable trust, in order to be effective, must have ascertained or
ascertainable beneficiaries’. This rule against non-charitable purpose trusts is often
seen as a fundamental principle which cannot be violated even if the intended
purpose trust is clearly capable of achievement, certain in its objectives, does not
tend to a perpetuity and does not offend against public policy. Thus, the lack of a
legal person – human or corporate – who can enforce the trust and initiate the court’s
equitable jurisdiction is regarded as fatal (Re Shaw (1952)). Of course, there are
qualifications and exceptions to this principle, some dependent on the court giving a
benign and purposive construction to the recipients of the property (for example, in
the case of an unincorporated association (Re Recher’s Trust (1972)) and some truly
outside the scope of the beneficiary principle. This problem raises several of these
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issues and calls for both the construction of Elizabeth’s will and the application of
the Re Endacott principle. In addition, because there are circumstances in which
special types of purpose trust may be valid, consideration must also be given to the
rule against perpetuities. This will be done once the inherent validity of each of
Elizabeth’s dispositions has been considered.

(a) £10,000 for monuments, etc.

This is an attempt to establish a purpose trust or, more accurately, a purpose trust
with three different aims: the erection of a monument, the maintenance of that
monument and the holding of an annual memorial service. The starting place must
be Re Endacott itself, for not only does this firmly establish the beneficiary principle
in English law, it was a case involving an unsuccessful attempt to establish a trust for
the provision ‘of some useful memorial to myself ’. However, Endacott also accepted
that there were a limited number of specific purpose trusts whose validity had been
accepted by the court, albeit for reasons of sentiment or expediency. One of these, as
demonstrated by Mussett v Bingle (1876) and Re Hooper (1932), is trusts for the
erection or maintenance of monuments or graves, at least if the executors of the will
are prepared to carry out the trust. Prima facie, this would seem to be authority for
the validity of Elizabeth’s trust for the erection and maintenance of a monument to
herself, providing questions of perpetuity can be resolved. Indeed, our case is dis-
tinguishable from the failed trust of Re Endacott, as that involved a ‘memorial’,
although it seems that even ‘monuments’ must have a funereal character to fall
within the limited exception.

Unfortunately, however, apart from perpetuity problems, there is a further dif-
ficulty as the trust is also for an annual memorial service for Elizabeth. While it is
possible that a trust for the purpose of saying a mass in private for a testator may be a
valid purpose trust (Re Gibbons (1917)), it seems that Elizabeth’s purpose falls out-
side that limited exception to the beneficiary principle. There is authority from a
former colonial court that a private, non-Christian ceremony to perpetuate the mem-
ory of a person may be the subject of a valid purpose trust (Re Khoo Cheng Teow
(1932)), but it is unlikely that such a trust would be accepted today, especially in the
light of the clear direction from Re Endacott that the categories of valid purpose trusts
are not to be extended. Consequently, questions of perpetuity aside, we seem to have
one potentially valid purpose trust and one that is certainly void. It then becomes a
matter of construction whether the voidness of one part invalidates the whole, for it
may be possible to sever the presumptively valid purpose trust, especially if some
discrete portion of the £10,000 can be set aside for its completion. The remainder
would result to the testator’s estate, as would the whole amount if there is no
severance or if there were a general perpetuity problem (see below).
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(b) £15,000 to the vicar of St Mary’s, etc.

The validity of this gift depends almost entirely on the construction that is placed
upon it. There are four possible alternatives. First, this might be an attempt by
Elizabeth to give the vicar of St Mary’s a power of appointment over the £15,000,
where the object of the power is a purpose. There is no rule in English law that makes
it impossible to create a power for a purpose, precisely because exercise of the power
is entirely voluntary for the donee of the power (the vicar) and thus enforcement (and
lack of people to enforce) is irrelevant. However, there must be an intention to
establish a power (an intention to establish a void purpose trust is not sufficient
(IRC v Broadway Cottages (1955)), the objects of the power must be certain and there
must be no perpetuity. In our case, it is not clear that there is an intention to
establish a power (for example, there is no gift in default of appointment) and the
direction that the vicar may do as she pleases may even indicate an absolute gift. In
any event, it is likely that the purpose of the power would be regarded as too
uncertain within the test for certainty of objects of powers (the ‘is or is not’ test)
established in Re Gulbenkian (1970). The second possibility is that this disposition is
regarded as neither a trust nor a power, but as an absolute gift to the vicar of
St Mary’s per se. The point is of some importance as, if this is an absolute gift, the
vicar may keep the property for herself and do with it as she pleases. There are several
examples of gifts being regarded as absolute despite the fact that the testator has
attached some expression of motive or desire to the bequest, including Re Osoba
(1979) and Re Andrews (1905). However, whether we can regard Elizabeth’s dis-
position within this category is unclear, for although it is possible to regard Elizabeth’s
expressions of hope as without legal effect, imposing no trust at all (that is, the vicar
may do ‘as she pleases’), it may be important that the vicar of St Mary’s is not named,
but identified by her office. This does suggest that the money is not intended for that
person individually, but in virtue of her official capacity.

A third possibility may be that this is a gift for charitable purposes, being for the
advancement of religion (Re Fowler (1914)). In some cases, a gift to a clergyman on
trust to do as he pleases has been taken to indicate a trust for the advancement of
religion (Re Flinn (1948)). However, once again, in our case, there is no clear indica-
tion that any trust was intended and, even if it were, the general vagueness of
the testator’s instructions suggests that the gift may be used for other purposes
that are not wholly for the advancement of religion: advancement is not the same as
non-obstruction. Fourthly, this may be a straightforward, non-charitable, purpose
trust which is void under Re Endacott. So, depending on the construction of the gift,
this disposition discloses either no trust or power at all, being an absolute gift; a
power for a purpose, which is probably uncertain and therefore void; a charitable
purpose; or a void purpose trust.
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(c) £50,000 on tennis courts

This appears to be a simple purpose trust: after all, the trustees will be under a
mandatory obligation to erect tennis courts. However, instead of being void for want
of a human beneficiary, this purpose trust appears to be valid under the Re Denley
(1969) principle. According to this case, the rule against purpose trusts is intended
to invalidate only those trusts which are abstract and impersonal. If a purpose trust
directly or indirectly benefits a class of ascertained or ascertainable individuals, it
will be valid as the individuals may be given locus standi to apply to the court in the
event that the trustees do not carry out the trust. The individuals directly or
indirectly benefited have no equitable interest in the trust property itself, although
they do provide the means of enforcement. Indeed, with the exception of the per-
petuity issue, our case is very similar to that in Re Denley itself where the purpose was
the provision of a sports ground for employees. Applying that case, this disposition is
presumptively valid.

Finally, we come to problems of perpetuity. According to the rule against
perpetual trusts, those non-charitable purpose trusts which, as an exception to the
beneficiary principle, equity regards as valid, must not last longer than the per-
petuity period, being a life in being plus 21 years (Morice v Bishop of Durham
(1804)). Furthermore, the question of perpetuity must be resolved at the date the
disposition comes into effect and, to be valid, there must be no possibility of the
purpose lasting longer than the perpetuity period. This usually means that it is
necessary for the testatrix to make some express or implied limitation to perpetu-
ity in the trust instrument itself (Leahy v Attorney General for New South Wales
(1959)). In our cases, although a trust for the erection of a monument will be
presumed to be completed within the perpetuity period, a trust for its mainten-
ance must be specifically limited to the period. The same is true for the trust for
the annual memorial service, even if it is otherwise valid. Likewise, the Re Denley
type trust must be limited to perpetuity. There are no such limitations and all
these trusts would seem to fail for perpetuity if nothing else. Similarly, any power
given to the vicar of St Mary’s would fail were it not exercised within the
perpetuity period.

Finally, should Elizabeth have stipulated that the projects were to be completed
within two years of her death, this would ensure that there is no problem of perpetu-
ity: Elizabeth would have been the life in being and the purposes would be com-
pleted within 21 years of her death. Likewise, any children Elizabeth might have
must be alive when she (Elizabeth) dies, so a stipulation referring to them will
constitute them as lives in being and projects to be completed on their death will
also be within the perpetuity period.

Note

As with all questions on purpose trusts, the prospect of the gift being charitable
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must be borne in mind. Likewise, problems of perpetuity should not be avoided or
ignored as even an otherwise valid purpose trust might thereby fail.

Question 16
Lord Rich wishes to give £10,000 to the Redshire branch of the National Association
of Landed Gentry for their general purposes. He discovers that each branch’s bank
account is in the name of the local officers but that there is a ‘Memorandum of
Agreement’ in which each branch agrees to abide by the rules of the National
Association. He comes to you for advice as to how best to achieve his wishes, and he
is concerned that the money be effectively prevented from falling into the hands of
the local officers personally.

Answer plan

• Unincorporated associations: various constructions and respective merits.
• Trusts for purposes.
• Trusts for individuals as joint tenants or tenants in common (Neville Estates v

Madden (1962)).
• Trusts for individuals and contractual relations (Re Recher’s Trust (1972),

Artistic Upholstery Ltd v Art Forma (Ltd) (1999), Re Horley Town Football Club
(2006)).

• Trusts for present and future members of the association (Bacon v Pianta
(1966)).

• Trusts for purposes, with ascertained individuals (Re Denley (1969)).
• Mandates.

Answer
Lord Rich faces something of a problem. As a starting point, it is necessary to
consider the nature of the National Association of Landed Gentry in order to discover
what action Lord Rich may take to achieve his aims. First, there is no indication here
that the National Association of Landed Gentry (or its branches) is a charitable
organisation. If it were, the intended donation would cause no difficulties since
money given on charitable purpose trusts is perfectly valid and the money would be
forever dedicated to the charitable objects (Commissioners for Special Purposes of Income
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Tax v Pemsel (1891)). There is nothing to support this conclusion and it must be
discounted. Secondly, although it is not clear, it is doubtful whether this association
has legal personality in its own right. For example, it does not appear to be incorpor-
ated as a public or private company, a supposition confirmed by the fact that the
bank accounts of the local branches are in the names of the local officers and not the
association itself. If the association did have legal personality, it could be the object
of a simple trust or absolute gift in its favour and Lord Rich would be able to make
his donation safe in the knowledge that the money would be used for the purposes of
the association as outlined in its articles of incorporation. Thirdly, the association
and its local branches could be regarded as unincorporated associations within the
outline definition provided by Leahy v Attorney General for New South Wales (1959)
and discussed in Conservative & Unionist Central Office v Burrell (1982). This does seem
most likely and, even if it is true that some contractual relationship must exist
between the members of the group before it can be regarded as an unincorporated
association in law (Burrell), such a relationship will be provided by the ‘Memo-
randum of Agreement’ which incorporates the national rules into each local branch,
including the Redshire branch. The consequences of adopting this view of the associ-
ation are considered below. Fourthly, it is possible that our association might even
lack the necessary formality to be considered an ‘unincorporated association’. In that
case, its status is sui generis, being a collection of individuals combining for a com-
mon purpose and Lord Rich will find it difficult to make a donation for the purposes
of the association unless a mandate theory is applied (Conservative & Unionist Central
Office v Burrell (1982)). This will be discussed below.

The most probable hypothesis is that the Redshire branch can be regarded as an
unincorporated association. As noted above, unincorporated associations have no
legal personality and cannot be the beneficiaries per se of either an absolute gift or a
gift on trust. Consequently, it could be that a donation to an unincorporated associ-
ation for its general purposes should be regarded as a gift on trust for those purposes
and, of course, non-charitable purpose trusts are void unless one of the very limited
exceptions applies (Re Endacott (1960)). This is the heart of the dilemma for persons
in Lord Rich’s position: the unincorporated association cannot itself be the bene-
ficiary of a donation (having no legal personality) and any trust for its purposes per se
will be void. Fortunately, there are four possible ways to avoid this conclusion, all of
which have the effect of making gifts to the association and its members legally
possible.

First, a donation to an unincorporated association might be construed as a gift to
the present members of the association as joint tenants or tenants in common, see
Cocks v Manners (1871) (compare Leahy v Attorney General for New South Wales
(1959)). In other words, there is no purpose trust, but a donation to the members of
the association as individuals who, of course, can be the object of a gift or trust.
While this would make the donation perfectly valid – it is like any other trust or gift
for an individual – it suffers from the drawback that any of the individual members
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may use their shares of the donation for personal purposes and take their shares with
them on leaving the association. The very reason that allows the donation to be valid
creates the chance that the donor’s motive in making the gift will be ignored. This
construction would not, in our case, prevent the officers or anyone else from taking a
share of the money and using it as they wish.

Secondly, a donation to an unincorporated association might be construed, as
before, as a gift to the present members of the association individually, but this time
on the basis that the subject matter of the donation (the money) is to be dealt with
according to the contract which binds the members of the association together.
Again, this is a gift or trust for individuals (and therefore perfectly valid) but the
rules of the association form a contract between the members which prevent them
taking shares for their own use (Re Recher’s Trust (1972)). The matter is one of
contract, not of trust (see Artistic Upholstery Ltd v Art Forma (Ltd) (1999). Likewise,
in Re Horley Town Football Club (2006) the High Court decided that the donation of a
sports ground to a football club to be used as a sports complex by the club was
construed as a gift to the members of the club subject to their contractual rights and
liabilities towards each other as members of the club. So, if the contract (the rules)
provide for the fulfilment of the purposes of the association, the donor can take
comfort that his money will be used for the association’s purposes, otherwise breach
of contract will occur in respect of which a member can sue: Artistic Upholstery.
Moreover, providing the members’ contract (that is, the association’s rules) allows
the individuals to distribute the property amongst themselves should they so choose,
or even allow the present rules to be changed to allow them to do so, there will be no
perpetuity problems. Such are the advantages of this ‘contract holding theory’ that, if
at all possible, all gifts to unincorporated associations will be construed in this
manner (News Group Newspapers Ltd v SOGAT 82 (1986); Artistic Upholstery). It
allows such gifts to be valid, effectively prevents individuals from gaining a share of
the donation unless the association comes to an end, and ensures, so far as the rules
(contract) allow, that the donor’s money is used for the association’s general purposes.

A third solution is really an alternative version of the two constructions just
considered: namely, that the donation is construed as a donation on trust or gift for
individuals (either as joint tenants, as tenants in common, or as bound by their
contract), but this time for the present and future members of the association (Bacon
v Pianta (1966)).

Unfortunately, this construction suffers from a danger of perpetuity in that the
future members of the association may become entitled to the property (that is, they
become members of the association) too far in the future, outside the perpetuity
period. This would invalidate the gift because ‘future interests’ (that is, interests of
persons not yet members of the class of beneficiaries) must vest within a life in being
plus 21 years of the date of the gift. There are ways of remedying the situation (for
example, ‘wait and see’, and class-closing rules under the Perpetuities and
Accumulations Act 1964), but this construction should be avoided where possible.
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Fourthly, there is a possibility that, even if the donation to the unincorporated
association is construed as a gift on trust for its purposes, it may be saved from
voidness in certain situations by the Re Denley (1969) principle. According to this
principle, if a purpose trust directly or indirectly confers a benefit on a group of
individuals, it may be valid if it is limited to the period of perpetuity (Re Lipinski
(1976)). The Denley principle may apply to any kind of purpose trust in appropriate
circumstances, but its application to unincorporated associations is controversial.
According to Oliver J in Re Lipinski, the Denley principle might apply if the associ-
ation was ‘inward looking’; that is, confers a benefit on its members and not on the
public at large. That might be the case with our association. However, Vinelott J, in
Re Grant (1980), doubted whether Re Denley could ever save a gift to an unincorpor-
ated association, even if Denley did validate some other types of purpose trusts. In
fact, in our case, even if Re Denley was followed, there would be problems of
perpetuity.

Finally, if the Redshire branch cannot be regarded as an unincorporated associ-
ation at all (with a preference for the contract holding theory), there is the possibility
that Lord Rich may make a valid donation via a mandate (Conservative & Unionist
Central Office v Burrell (1982)). The mandate theory is not fully developed but,
essentially, it involves the donor giving a mandate to the treasurer of the group to
use the donation in a particular way on behalf of the donor which mandate becomes
irrevocable when the money is so used. However, doubts about who owns the money
before it is spent and how the mandate can be enforced mean that this solution
should not be adopted unless no other construction of Lord Rich’s donation can be
adopted.

To conclude, we can give some concrete advice to Lord Rich, encouraging him to
ensure that his donation is treated as a gift or trust for the individual members of the
association (through clear drafting) and on the understanding that the contract-
holding theory applies. This last construction will be presumed by the court if
possible and Lord Rich should ensure that there is nothing in the rules of the
association which prevents it from being adopted.

Question 17
In 1990, pursuant to a meeting 20 individuals formed the Benevolent Parachutists
Club by each transferring £5,000 to their appointed trustee-treasurer to hold as a
fatal accident fund. The minutes of the meeting disclose that the fund was to be
invested and moneys paid out on a certain payment scale to the surviving spouse of a
member who died as a result of a parachuting accident. Further contributions to the
fund have been received by gifts from anonymous donors and by entertainment
organised by the members. The payment scale has been updated from time to time
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but involved one-off capital sums to the recipients. In 2009 the funds of the Club
were valued at £20,000.

Advise the treasurer-trustee as to the beneficial ownership of the funds on the
assumption that he is the only surviving member of the Club.

Answer plan

• Consideration of whether the Club is charitable.
• Status of unincorporated associations.
• Status of gifts to unincorporated associations.
• Status of gifts on trust for unincorporated associations.
• Distribution of surplus funds on dissolution.

Answer
The Club has never been incorporated. It is therefore an unincorporated association.
Thus, unless its assets are held in charitable trusts, they belong in a sense to its
members, for the time being. If, on the other hand, the Club’s assets are held in
charitable trusts, then none of the members can have a claim to its beneficial owner-
ship. The first question is whether the Club is capable of being classified as charit-
able? Charities with an annual income exceeding £5,000 are required to register
with the Charity Commission. It is unclear how much annual income has been
received by the Club.

In order to achieve charitable status the Club is required to satisfy two
requirements:

(1) The purpose of the association must be of a charitable nature in the sense that it
falls within one or more of the charitable purposes stated in s 2 of the Charities
Act 2006. Section 2(2)(g) of the Act refers to the advancement of amateur sport
which includes the promotion of health by inter alia physical exertion. Even if
parachuting by amateurs is treated as a sport, the purpose of the Benevolent
Parachutists Club appears to be to provide financial benefits to spouses of
deceased members rather than primarily for the promotion of parachuting activ-
ities. This would involve a question of construction as to the purposes of the
Club.

(2) All charitable purposes are required to satisfy the public benefit test. The test of
public benefit has two distinct meanings. First, the enactment in s 2(1)(b) of the
Charities Act 2006 requires that the purpose advocated must be beneficial to
the community, and secondly, the purpose must not be confined to such a small
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section of society as to deny the element of public participation, see IRC v
Baddeley (1955), or without a nexus between the donor and the donee, see
Oppenheim v Tobacco Securities Trust Co (1951) and Re Compton (1945). It would
appear that the Club is comprised at the most of 20 members and it exists to
benefit the spouses of these members in the event of the latter’s death. This
would appear to comprise a link with the donors (members) and the beneficiaries
(spouses) and may not satisfy the public benefit test. In short, the Club promotes
a private purpose for the benefit of spouses of its members which would not
satisfy the public benefit test.

The Club is an unincorporated association which is not a legal person but comprises
a group of individuals joined together with common aims usually laid down in its
constitution creating mutual duties and rights, see Conservative and Unionist Central
Office v Burrell (1982). The label, Benevolent Parachutist Club, is a means of identify-
ing the members of the Club and claims may be made or defended by the members
collectively or through the officers of the association as representatives of the mem-
bers. The issue in these types of cases involves the identity of the owners of assets of
the association. In this respect Cross J in Neville Estates Ltd v Madden (1962), in an
obiter pronouncement, outlined various constructions concerning gifts or trusts in
favour of unincorporated associations. He laid down three propositions:

• gifts to the members of the association as joint tenants, see Cocks v Manners (1871);
• gifts to the existing members as an accretion to the funds of the Club; and
• gifts on trust for the purposes of the association, see Re Lipinski (1977).

The prima facie rule with regard to gifts to the association concerns the second of
these propositions, see Re Recher’s Will Trusts (1972). In this case Brightman J in an
obiter pronouncement declared that a gift to the association may be construed as a gift
to the members of the association on the date of the gift, not beneficially, but as an
accretion to the funds of the society which is regulated by the contract (evidenced by
the rules of the association) made by the members inter se. Thus, a subsisting member
on the date of the gift is not entitled qua member to claim an interest in the property
but takes the property by reference to the rules of the society. A member who leaves
the association by death or resignation will have no claim to the property, in the
absence of any rules to the contrary. Accordingly, the transfer in 1990 of £5,000 by
each of the members of the Club will be construed as a gift to the members collect-
ively for their benefit, but subject to the contract made with each other as manifested
in its constitution. The effect is that no one member is unilaterally entitled to claim
any part of the fund except in accordance with the rules of the Club.

The donations to the Club by anonymous persons and entertainment are
construed in a similar vein. On the dissolution of the Club these donors are not
entitled to a return of the funds donated by these means. A material factor concerns
the intentions of the transferors. First, the donors in the same category are treated as
having the same intention. Accordingly, all the anonymous donors are deemed to
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have a like intention. Secondly, since the intention has not been expressed, the court
is required to consider whether there is any evidence of an implied intention that the
transferor retained an interest in the property. In Re Gillingham Bus Disaster Fund
(1958), the High Court decided that funds donated anonymously were contributed
for a specific purpose which failed and the funds were to be held on resulting trust for
the contributors; but the court could easily have come to the opposite conclusion,
namely the donors, being anonymous, manifested an intention not to have the
property returned to them. They would then have parted with their funds ‘out and
out’, leaving no room for a resulting trust. In other words, the transfer of the funds
anonymously creates an irrebuttable presumption that the donors had parted out and
out with the funds. This is the better view and the solution adopted by the High
Court in Re West Sussex Constabulary Trusts (1971).

With respect to the fund-raising activities for the Club by means of entertain-
ment, it would appear that on authority the donors are not entitled to a return of the
funds on a dissolution of the Club. Those who attended these events with the motive
of increasing the endowment of the Club created a relationship of contract, not trust.
The contributors received the consideration for which they bargained, namely enter-
tainment. Indeed, there were no direct contributions to the Club funds; only the
profits of the entertainment were received by the Club. This was the view of Goff J
in Re West Sussex Constabulary (1971). The effect is that the surplus funds of the Club
originating from a variety of sources form an endowment which becomes available
for distribution on a dissolution of the association.

Turning to the issue regarding the surplus funds on the date of the dissolution of
the Club, it is worth pointing out that, subject to any liquidation clauses in the
constitution, the modern rules governing the distribution of funds is based on the
law of contract rather than the law of trusts. The court will infer a contract between
all the members to the effect that ex-members of the Club on the date of dissolution
cease to have any interest in the funds, see Re Bucks Constabulary Fund (No. 2) (1979).
The earlier solution based on a resulting trust has fallen out of favour. The resulting
trust solution was based on the notion that the members (or spouses) were all equally
entitled to a contingent benefit on the happening of certain events, a resulting trust
in their favour was considered to be the fairest way of distributing the fund. The
division will be in favour of the subsisting members of the association on the date
of dissolution, see Re Printers and Transferrers Society (1899) and Re Houbourn Aero
Components Ltd (1946).

The issue posed in the problem involves the destination of property rights in the
event that all the members have passed away save for one. The question is whether
the sole surviving member of an unincorporated association is entitled to the surplus
funds of the Club or whether the Crown is entitled to it on a bona vacantia. It is clear
that the association will cease to exist because the contract between the members will
come to an end. There can be no association since one cannot associate with oneself,
see Re Bucks Constabulary (1979). On the death of the last surviving member, prior to
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the liquidation of the Club, the Crown will be entitled to the surplus as opposed to
the estate of the last deceased member, see Cunnack v Edwards (1896); but the issue in
the problem is distinguishable because the treasurer-trustee (member) is still alive
and wishes to establish an interest in the surplus funds of the Club. On this issue
Walton J in Re Bucks Constabulary (1979) in an obiter pronouncement declared that if
the society is reduced to a single member, neither he, nor his personal representatives
will be entitled to the surplus funds and thus the assets become ownerless and may
be taken by the Crown.

However, in the recent case, Hanchett-Stamford v AG (2008), the High Court
refused to follow the obiter pronouncement of Walton J and decided that the sole
surviving member was entitled to the surplus funds of the association. The court
pointed out that the thread that runs through the main cases is that the property
rights of an unincorporated association are vested in its members subject to their
contractual rights and duties. On the date of the dissolution of the association the
subsisting members are entitled to the assets. It would be illogical if a different rule
were to be adopted where the membership of the association falls below two. In
addition, the deprivation of the property interest in the surviving member would be
a breach of Article 1 of Protocol 1 of the European Convention on Human
Rights which guarantees the peaceful enjoyment of possessions. No pubic interest is
served by the appropriation by the state of such member’s share in the Club’s assets.

In conclusion, the treasurer-trustee as the sole surviving member of the
Benevolent Parachutist Club will be able to claim the surplus assets of the Club.
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CHAPTER 4

THE LAW OF CHARITIES

INTRODUCTION

Charitable trusts are valid purpose trusts. This means simply that it is perfectly
possible to establish a trust for the achievement of a purpose, provided that the
purpose in law is regarded as charitable. As far as charities are concerned, it is not
important if there is no human beneficiary capable of enforcing the trust, because
the Attorney General can take action in respect of all charitable trusts on behalf of
the Crown. Moreover, valid charitable trusts are not subject to certain aspects of the
perpetuity rule and may be of unlimited duration. Furthermore, when compared to
valid private trusts (that is, trusts for human objects), charitable trusts have other
advantages; they enjoy considerable fiscal privileges including exemption from many
taxes. Hence, many of the decided cases involve the Inland Revenue seeking to deny
charitable status. Likewise, there are special rules applicable to the failure of charit-
able trusts (the principles of cy-près) which may oust the normal rules of resulting
trusts, and there is a separate body of rules dealing with the administration of charities
and the conduct of business by charitable trustees.

Obviously it is of singular importance to be able to distinguish between charit-
able purposes and non-charitable purposes. The former will be valid and enforceable,
as well as having other advantages over private trusts, and the latter will be void
unless they fall within one of the exceptions to the beneficiary principle considered in
the previous chapter. The Charities Act 2006 enacted for the first time a statutory
definition of charities after centuries of reliance mainly on case law to lead the way on
the type of activities that would be given charitable status. The 2006 Act introduced
a statutory definition by reference to a two-step approach – the listing of a variety
of charitable purposes and the public benefit test. The 2006 Act contains a list of
13 charitable purposes – 12 specific charitable objects, and a residual category of
charitable purposes designed to maintain the courts’ discretion to determine the type
of novel activity that ought to be treated as charitable. This is intended to be a com-
prehensive list of charitable activities. Most of the purposes, in any event, were
charitable before the Act was passed. The meaning of ‘charity’ is to be found princi-
pally in case law and the opinions of the Charity Commissioners (now the Charity
Commission).
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Question 18
Bernard died last year leaving a will providing the following legacies:

‘(a) £1,000,000 to be used to train Great Britain’s most promising young
amateur athletes for the forthcoming Olympic Games;

(b) £2,000,000 to be used to raise awareness of schoolchildren in London of
the dangers of possessing a knife in a public place;

(c) £150,000 upon trust to apply the annual income for such charitable or
benevolent objects as my trustees shall select.’

Consider the validity of these bequests.

Answer plan

• Trusts for the advancement of amateur sport within s 2(2)(g) of the
Charities Act 2006.

• The provision of recreational facilities within the Recreational Charities
Act 1958.

• Advancement of education within s 2(2)(b) of the Charities Act 2006.
• Perpetuities rule and charities.
• Certainty of charitable objects.
• Discretionary trusts/powers of appointment.
• Resulting trust.

Answer
A charitable trust is a type of purpose trust in that it promotes a purpose and does
not primarily benefit specific individuals. However, in furthering a purpose the
performance of the trust may result in individuals or members of the public deriving
direct benefits. Even so, the trust remains one for a purpose and not for the benefit of
those individuals. The purpose of the trust is to benefit society as a whole or a
sufficiently large section of the community so that it may be considered public.
Thus, a charitable trust is a public purpose trust and is enforceable by the Attorney
General on behalf of the Crown. Alternatively, if any of the purposes, as stated in
Bernard’s will, fail to satisfy the tests for charitable status, consideration is required
to be given as to the validity of the purposes as private trusts. If the purposes fail on
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this score, the relevant property will be held on resulting trust for the residuary
beneficiaries under the will.

Section 2 of the Charities Act 2006 adopts a statutory definition of ‘charitable
purposes’. This is achieved by reference to a two-step approach – the listing or
identification of a variety of charitable purposes and the public benefit test. This is
the first ever statutory definition of a charity. Section 2(2) contains a list of 13
charitable purposes – 12 specific descriptions of charitable purposes and a general
provision designed to maintain flexibility in the law of charities. The charitable
purposes enacted are intended to be a comprehensive list of charitable activities.
Most of these purposes, in any event, were charitable before the Act was introduced.
Section 3 of the Act lays down the requirement that all charitable purposes must
satisfy the test of public benefit.

Sections 2(4) and (5) of the 2006 Act endorse the common law approach to
charitable objects by reference to the purposes declared in paragraphs (a) to (m). This
has been done by enacting that where a purpose has some resemblance to an example
as stated in the preamble to the 1601 Act, or to an earlier decided case that was
considered charitable, the same meaning will be attributable to the term. Thus,
generally speaking the definition of charitable purposes as laid down in the Charities
Act 2006 amounts to a consolidation of the purposes, as evidenced in the wealth of
case law on the subject.

(a) £1,000,000 to be used to train Great Britain’s most promising young amateur
athletes for the forthcoming Olympic Games

Prior to the Charities Act 2006 the promotion of sport was not regarded as a
charitable activity, see IRC v City of Glasgow Police Athletic Association (1953), where
the House of Lords held that the provision of facilities for the recreation of police
officers was not exclusively for charitable purposes. However, s 2(2)(g) of the
Charities Act 2006 has now recognised that the advancement of amateur sport is to
be treated as a charitable activity and the training of athletes for the Olympic Games
clearly promotes such activity. ‘Sport’ for these purposes has been broadly defined ‘as
sports or games which promote health by involving physical or mental skill or
exertion’, see s 2(3)(d) of the Charities Act 2006. Thus, the charitable status of such
activity is dependent on the way the facility is organised. The facts of the problem
indicate that the sporting activities are restricted to amateur sport and this would
satisfy the requirements of s 2(2)(g) of the Act.

The public benefit requirement is now obligatory to prove in respect of all
charities without the aid of presumptions, see ss 3(1) and (2) of the 2006 Act.
Section 3(3) consolidates the case law meaning of public benefit. This involves a
two-step test of demonstrating a benefit to society. The change in the law introduced
by s 2(2)(g) has this effect. In addition, those eligible to receive benefits must
comprise a large enough group to be considered as the public and without a personal
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or private relationship being used to limit those who may benefit. Again this test
appears to be satisfied in that there is no connection between the donor, Bernard, and
the intended beneficiaries.

Further, the Recreational Charities Act 1958 confirms the charitable status of
recreational activities provided that a number of pre-conditions are satisfied. The
facilities are required to improve the ‘conditions of life’ of those who will use them
and these persons have need for the facilities because of their youth, disability, social
and economic circumstances. In IRC v McMullen (1981), the majority of the Law
Lords adopted a restrictive construction to this requirement by deciding that the
persons who may benefit from the trust must be deprived of the facilities in the first
place. This would involve an additional complication for the trustees in establishing
that the athletes lack adequate facilities to perform to their full potential. However, a
more liberal construction of the test was adopted by the House of Lords in Guild v
IRC (1992). The Law Lords adopted a ‘benign construction’ of the test of ‘depriv-
ation’ and decided that recreational facilities are provided with the object of improv-
ing the conditions of life of the beneficiaries, irrespective of whether or not the
participating members are disadvantaged. It would appear that the gift to train
promising young athletes for the Games will satisfy this test.

In any event the gift may be charitable under the s 2(2)(m), the miscellaneous
category.

(b) £2,000,000 to be used to raise awareness of schoolchildren in London of the
dangers of possessing a knife in a public place

The issues created by this gift in Bernard’s will concern the advancement of educa-
tion within s 2(2)(b) of the Charities Act 2006 as well as s 2(2)(j) (relief of those in
need by reason of their youth) and (m) (the miscellaneous category).

The first issue is to determine what is meant by education and secondly to
consider whether this gift promotes education. Prior to the Charities Act 2006 the
advancement of education was treated as a charitable purpose within the preamble to
the Statute of Elizabeth 1601. Section 2(2)(b) of the 2006 Act consolidates this
purpose. Section 2(5) enacts that terms used in the Act are to be given the same
meaning under existing charity law. Thus, the interpretation of the term ‘education’
under the general law will be consistently applied. Education has been interpreted
fairly broadly by the courts. It is not restricted to teaching activities in schools and
universities but covers any form of worthwhile instruction, including research or
cultural advancement. In Re Shaw’s Will Trust (1952), the court decided that the
promotion in Ireland of self-control, elocution and the arts of personal contact was
charitable. Likewise in South Place Ethical Society (1980), the promotion of ethical
principles was treated as a charitable purpose under this head.

It would appear that the gift in Bernard’s will may be treated as a form of
education of schoolchildren of the dangers of possessing a knife in a public place.
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Nothing has been said in the will concerning the methods of raising such awareness.
One such method may involve activities within the school setting. In this event, the
narrower meaning of education that was considered in Re Shaw (1957), involving an
element of teaching, will be satisfied.

The public benefit test will be satisfied if the subject of education is for the public
benefit. In other words the court takes into consideration the usefulness to society
or educational value of the subject matter that will be advanced. In Re Pinion (1965),
the gift of a collection of paintings to the National Trust lacked any artistic merit
and failed on this ground. In view of the spate of senseless attacks on young people
involving knives, there cannot be any doubt that measures to deter the carrying of
weapons in public places have a great deal of public value. An additional con-
sideration is whether the restriction to schoolchildren in London only will fail to
satisfy the public benefit test. The satisfaction of the test is a question of law for
the judge to decide on the evidence submitted to the court. In essence, this test will
be satisfied if the potential beneficiaries of the trust are not numerically negligible
and there is no bond or link between the donor and the intended beneficiaries.
The number of schoolchildren in London is not negligible and there is no nexus
with Bernard.

One minor point ought to be made and that is whether this gift includes a
political element masquerading as education. A trust for political purposes will fail
as a charity on the ground that the court is incapable of deciding whether a political
programme is for the public benefit, see McGovern v AG (1982). There is very little
evidence that the gift in Bernard’s will promotes a political purpose. The gift is not
designed to change the law but simply to raise awareness of the dangers in carrying
a weapon.

(c) £150,000 upon trust to apply the annual income for such charitable or benevolent
objects as my trustees shall select

There are two issues in connection with this gift: first, whether the test for certainty
of charitable objects is satisfied and secondly, the ultimate distribution of the fund.

A charitable trust is subject to a unique test for certainty of objects, namely
whether the objects are exclusively charitable. It is unnecessary for the testator to
specify the charitable objects which are intended to take the trust property, provided
that the trust instrument manifests a clear intention to devote the funds for ‘charit-
able purposes’ only. This principle has been affirmed in s 1 of the Charities Act
2006. Thus, a gift ‘on trust for charitable purposes’ will satisfy this test. The Charity
Commission and the court have the jurisdiction to establish a scheme for the applica-
tion of the funds.

The gift in Bernard’s will is devoted to charitable ‘or’ benevolent purposes.
The issue is whether this satisfies the test for exclusivity of charitable purposes. This
involves a question of construction of the will. If the word ‘or’ is interpreted
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disjunctively, the gift will fail as a charity for benevolent purposes other than charit-
able are capable of benefiting, see Chichester Diocesan Fund v Simpson (1944) and Blair
v Duncan (1902). Alternatively, if the expression is construed conjunctively to the
effect that the gift is made for charitable and benevolent purposes, the gift may be
valid as a charity. In AG of the Bahamas v Royal Trust Co (1986), the court decided
that a gift for the ‘education and welfare’ of Bahamian children failed as a charity on
the ground that the word ‘and’ was to be construed disjunctively. Prima facie the
word ‘or’ is construed disjunctively, but much depends on the context in which the
expression is used. The will and surrounding circumstances are required to be taken
into account.

In addition, consideration ought to be given to the perpetuity rule. Charities are
not subject to the rule against excessive duration. The gift in Bernard’s will concerns
the application of the income that accrues to £150,000 of capital to be applied for
the stated purposes. If the gift fails as a charity, the funds may not be held for private
purposes that infringe the perpetuity rule, the reason being that Bernard did not
specify how long the income is to be so used.

The next issue concerns whether the discretion imposed on Bernard’s trustees
creates a discretionary trust or a mere power of appointment. A discretionary trust
imposes an ‘obligation’ on the trustees to exercise their discretion but allows the
trustees the freedom to decide how and to whom the funds may be distributed. On
the other hand, a mere power of appointment creates an ‘authority’ on the part of the
trustees to distribute the funds but without imposing a duty to distribute, see
Burrough v Philcox (1840) contrast Re Weekes (1897). The distinction between the two
concepts involves a question of construction for the courts to decide. In Bernard’s
will the word ‘shall’ was used in respect of the selection. Prima facie this imposes an
obligation to select, but much depends on the will as a whole and the context in
which the will was made.

The test for certainty of objects of a discretionary trust and mere power of
appointment is the ‘any given postulant’ test, i.e. whether the trustees may say with
certainty that any given person is or is not within a class of objects. As a trust, this
gift may fail for administrative unworkability as laid down in McPhail v Doulton
(1971), (‘residents of Greater London’) and applied in R v District Auditor ex p W.
Yorkshire County Council (1986), ‘inhabitants of W. Yorkshire’. In addition, the gift
will fail as a private purpose trust since there is no person with the locus standi to
enforce the intended trust, see Morice v Bishop of Durham (1804). Accordingly, a
resulting trust for the residuary beneficiaries under the will may arise. As a mere
power of appointment the gift may be valid, provided that the test for linguistic or
conceptual certainty has been satisfied.
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Question 19
Consider the validity of the following gifts in the will of Daphne, who died in 2007:

(a) £100,000 to my trustees for the establishment and maintenance of a walled
garden within the precincts of St Luke’s church, for the quiet reflection of
the parishioners;

(b) £10,000 to my trustees to be distributed to such organisations involved in
the protection of the environment and related causes as they shall in their
absolute discretion select; and

(c) £50,000 to my trustees for the promotion of tennis in the public schools of
Derbyshire.

Answer plan

• Brief introductory points about the definition of charity.
• Trusts for the promotion of religion: activities within a religious context per se

might not be enough.
• Trusts for other purposes beneficial to the community and questions of

exclusivity of charitable purpose.
• Trusts for education: issue of public benefit.

Answer
In this problem, Daphne has attempted to establish trusts for the achievement of
certain purposes. It is trite law that a trust cannot exist for a purpose, save in the
most exceptional circumstances or unless that purpose be in law charitable (Re
Endacott (1960)). As far as Daphne’s three distinct dispositions are concerned, it
is highly unlikely that any of them falls into the category of valid private purpose
trusts. There is nothing here that would fall within the exceptional categories iden-
tified in Re Endacott and any possibility of the trust for the establishment of a walled
garden falling within Re Denley (1969) is negated by the fact that this trust (as with
the others) is clearly a perpetuity. Fortunately, however, charitable trusts do not
require human objects and are not void even if of perpetual duration. The crucial
question then becomes whether any of these three dispositions falls within the com-
mon law definition of charitable status. Before considering this in detail, brief men-
tion should be made of some basic points. First, a charitable trust will not exist unless
the trust property is devoted exclusively to the charitable purpose (Attorney General of
the Bahamas v Royal Trust Co (1986)). This test was also enacted in s 1(1)(a) of the
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Charities Act 2006. Secondly, all charitable trusts must be for the ‘public benefit’,
although this will be satisfied in different ways by different types of charity (Oppenheim
v Tobacco Securities Trust Co Ltd (1951)). Section 3(2) of the Charities Act 2006
abolishes the presumption in favour of public benefit in relation to trusts for the
relief of poverty, advancement of education and religion. The position today is that
all trusts and organisations claiming charitable status are required to satisfy the public
benefit test. Section 3(3) of the Charities Act 2006 imports the case law meaning of
that expression in to the law of charities. Thirdly, the definition of charity is a matter
of law, independent of the testator’s intentions (National Anti-Vivisection Society v IRC
(1948)). Fourthly, the definition of charitable purposes is enacted in s 2 of the
Charities Act 2006 by reference to 13 purposes or categories, including a general or
residual category. These categories or charitable purposes bear the same or similar
meaning as existed before the passing of the 2006 Act, see s 2(4) and (5) of the
Charities Act 2006, and over the centuries have been interpreted flexibly by the
courts (Scottish Burial Reform and Cremation Society Ltd v Glasgow City Corporation
(1968)). Finally, prior to the 2006 enactment every charitable trust was required to
fall within the ‘spirit and intendment’ of the Statute of Charitable Uses 1601,
bearing in mind that this has been developed by precedent and analogy and is now
represented by a wealth of case law and decisions of the Charity Commissioners. This
approach will continue to be adopted today and has been formalised in s 2 of the
Charities Act 2006. Thus, the existing law of charities, save in so far as has been
modified by statute, and the practice of reasoning by analogy have been retained in
the 2006 Act.

(a) £100,000 to my Trustees for the establishment and maintenance of a walled
garden within the precincts of St Luke’s church, for the quiet reflection of the
parishioners

This particular trust does have the potential to fall within the Denley exception to the
rule against purpose trusts, although this is unlikely in practice because of the donor’s
intention to establish a trust in perpetuity. However, it may be that this trust is
within the scope of trusts for the advancement of religion and is thereby charitable.
There is no doubt here that the proposed trust is connected with a religious estab-
lishment and questions concerning the disputed status of some faiths and beliefs are
not relevant (see, for example, Funnell v Stewart (1996)). Yet, it is unclear whether
trusts for religious purposes per se can be charitable if they are not otherwise for the
advancement of religion (Oxford Group v IRC (1949)). Furthermore, in our case, the
actual purpose seems to be the establishment of a walled garden ‘for quiet reflection’
and it might be argued that this is not even a religious purpose, as believers are not
the only persons able and willing to engage in contemplation (Re Macaulay’s Estate
(1943)). On the other hand, gifts for the maintenance and enhancement of buildings
within a church are routinely held to be charitable (Re Raine (1956)), as are some
matters connected with the church even though they appear far removed from the
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promotion of the religion itself (Re Royce (1940): benefit of church choir). The matter
here is one of construction of the trust instrument in the light of existing case law.
The fact that the walled garden must be erected within the fabric of a church is
powerful evidence in favour of a charity for the advancement of religion, as is the fact
that the anticipated benefit will fall on parishioners (Re Norton’s Will Trusts (1948)).
The only other tenable view is that the reference to ‘quiet reflection’ may introduce a
non-charitable element into the equation and may make the gift void as not being
exclusively devoted to charity. Finally, should it be held that this purpose falls
within the definition of charity per se, it is clear that there is a sufficient element of
public benefit. Although s 3(2) of the Charities Act 2006 abolishes the presumption
in favour of public benefit, the interpretation of this term remains the same as
before the passing of the Act of 2006. Since the walled garden would be open to all
parishioners and we can legitimately assume that these are neither numerically
negligible nor ‘a class within a class’ (Williams Trustees v IRC (1947)), there is
sufficient evidence to satisfy the test. This case is not on a par with Gilmour v Coats
(1949). In that case, the contemplative nature of the purpose was held to confer no
public benefit because the value of prayer could not be proven and because the
nuns were cloistered and did not participate in community life. Our case, however,
is similar to Neville Estates v Madden (1962), where there was a sufficient element
of public benefit because the persons enriched by the advancement of religion
continued to be members of the community.

(b) £10,000 to my trustees to be distributed to such organisations involved in
the protection of the environment and related causes as they shall in their absolute
discretion select

It is perfectly in order for a charitable trust to allow the trustees some discretion in
the selection of charitable objects provided, of course, that the trustees are required by
the trust to exercise that discretion in favour of objects that are exclusively charitable
(Houston v Burns (1918)). This requirement of exclusivity has been endorsed in
s 1(1)(a) of the Charities Act 2006. In this particular case, there are two issues: first,
whether the ‘protection of the environment’ is itself charitable; and secondly,
whether the trustees’ ability to use the money for ‘related causes’ has any bearing on
the matter.

As far as the protection of the environment is concerned, this is likely to be a pur-
pose that falls within s 2(2)(i) of the Charities Act 2006, namely: ‘the advancement
of environmental protection or improvement’. By virtue of s 2(5) of the Charities
Act 2006 the expression is given the same meaning as existed before the passing of
the 2006 Act.

There is considerable authority, prior to the introduction of the 2006 Act, that a
trust for the protection of the environment is charitable. Certainly, the preservation
of historic buildings and gardens is charitable (Re Verrall (1916)), as are trusts for
natural amenities (Re Corelli (1943)). In addition, although not formally binding,
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the Charity Commissioners regard trusts for the promotion and protection of the
environment as charitable and this must be persuasive evidence of the strongest kind.
What, then, of the trustees’ ability to use the money for ‘related causes’? This, again,
is a matter of construction. If ‘related causes’ can be interpreted to mean exclusively
environmental purposes, then there should be no problem with the validity of this
charitable gift and it is suggested that this is the most sensible view of Daphne’s
disposition. If, on the other hand, ‘related causes’ may encompass worthwhile but
non-charitable purposes, then the gift may fail as not being exclusively devoted to
charity (Blair v Duncan (1902)) and see s 1(1)(a) of the Charities Act 2006, at least
unless the non-charitable purpose is merely subsidiary to the performance of the
charitable object (Re Coxen (1948)) or can be severed from it (Lambert v Thwaites
(1866)). Finally, we should note that there is little doubt that this charitable purpose
fulfils the essential requirement of public benefit. There is no stipulation limiting
use of the property to any specific class or type of person and nothing that suggests
that the benefits of the charity per se are private and intangible. Subject, then, to
resolving the ‘related causes’ issue, this is a charitable gift.

(c) £50,000 to my trustees for the promotion of tennis in the public schools
of Derbyshire

This is the most straightforward of Daphne’s dispositions. Section 2(2)(b) of the
Charities Act 2006 confirms that the advancement of education is a charitable
purpose, as was the case before the passing of the 2006 Act. The phrase is given the
same meaning as laid down in case law and there is no doubt that the endowment
and maintenance of independent (that is, ‘public’) schools is a charitable purpose,
even if some charge is made to parents for tuition fees, providing that the school is
non-profit-making. More importantly, it was recognised by the House of Lords in
IRC v McMullen (1981) that a trust to provide sporting facilities for schools was itself
charitable, as furthering the education of pupils. This would seem to cover our case.
Moreover, if it should be objected that the scope of Daphne’s charitable purpose is
limited to a particular area and might fail the test of public benefit (whereas in
McMullen it was any school within the UK), the trust in Re Mariette (1915) was
charitable and this concerned the provision of sporting facilities at just one school
(and that was an independent one). A fortiori, a trust for the promotion of sport in
several schools must be charitable.
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Question 20
What is the meaning of ‘public benefit’ in the law of charity, and how do the courts
determine whether it exists?

Answer plan

• The need for a public element in charitable purposes in order to justify their
exceptional status and their advantages.

• Two meanings of public benefit: type of benefit and range of benefit.
• Varying nature of public benefit according to each purpose.
• Various decisions.

Answer
It is a fundamental principle of the law of charities, and affirmed in s 2(1)(b) of the
Charities Act 2006, ‘that a trust is not charitable unless it is directed to the public
benefit’. So spoke Lord Simmonds in Oppenheim v Tobacco Securities Trust Co Ltd
(1951), confirming a principle that is at the heart of the definition of charity. There
is no surprise in this, for not only do charitable trusts have to satisfy less stringent
rules for their creation and operation, they also enjoy the protection of the Attorney
General and, most importantly, they benefit from extensive fiscal advantages. If the
community at large is to subsidise charities financially, it is apparent that the charity
itself must be for the benefit of the public. However, while few would argue that
charitable trusts must satisfy a requirement of public benefit, there is disagreement
as to how this can be both tested and proved. Clearly, as we shall see, ‘public benefit’
may mean different things in different circumstances and there is no doubt that the
degree to which this requirement is applied can vary from charity to charity. Con-
sequently, much turns on the type of charity being considered and on the precise
limitations (if any) which the donor has placed on the gift.

As a starting point, it must be realised that ‘public benefit’ has two distinct mean-
ings, although this is not always made clear in the reported cases. First, s 2(1)(b) of
the Charities Act 2006 enacts that all charitable purposes must be for the public
benefit: that is, it must be inherent in the purpose that it is beneficial to the com-
munity. The expression ‘public benefit’ as used in the Act is given the same meaning
as existed at common law, see s 3(3) of the 2006 Act. Nothing that is harmful to the
community at large or to the public interest can ever be charitable and perhaps this is
why no valid charitable trust can exclude the poor (Re Macduff (1896)) and why
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certain allegedly harmful religious sects can be denied charitable status. In other
words, the purpose itself must be beneficial, otherwise the advantages of charitable
status will be denied. Secondly, the purpose which is regarded as beneficial must not
normally be confined to such a small section of the population, or be so limited by
the stipulations of the testator, as to deny an element of public participation in the
purpose. As noted, these two different elements of the ‘public benefit’ requirement
are often equated, but lack of either, when required, can invalidate what appears
otherwise to be a perfectly valid charitable trust.

First, then, what does it mean to say that a charity must be beneficial to the public
– that is, of such worth that it requires recognition by the law? Today, charitable
trusts are divided into 13 categories as laid down in s 2(2)(a) to (m) of the Charities
Act 2006. Prior to the introduction of the Charities Act 2006 if a purpose was
shown to be for the relief of poverty, for the advancement of education or for the
advancement of religion (currently s 2(2)(a) to (c)), it was presumed to be inherently
beneficial (National Anti-Vivisection Society v IRC (1948)). What was important was
that the purpose falls within the meaning of relief of poverty, advancement of
education or advancement of religion as elucidated in the accumulated case law and,
if it did, this was enough to demonstrate its beneficial effect. Of course, it was
possible to demonstrate that, say, a trust for the advancement of religion was harmful
to the community or lacked tangible benefits (compare Gilmour v Coats (1949)) and
that would have been enough to deny charitable status. Yet the burden of proof was
with the person seeking to demonstrate lack of public benefit, rather than requiring
the charity to prove benefit. It was enough if the purpose was within one of the first
three Pemsel categories, now s 2(2)(a)–(c). By contrast, organisations established for
other purposes did not benefit from the presumption. These organisations, at the
time that their charitable status was being considered, were required to provide
evidence that their purposes satisfied the public benefit test. They were not able to
rely on the presumption of public benefit. The position today is that s 3(2) of the
Charities Act 2006 abolishes the presumption of public benefit. Accordingly, all
trusts and organisations are required to demonstrate that they satisfy the public
benefit test in order to establish their charitable status. Section 3(3) retains the
approach of the courts to this question prior to the passing of the Act.

Prior to the introduction of the 2006 Act, proof of public benefit took the form of
requiring the courts to consider the Preamble to the Statute of Charitable Uses
1601 and previous cases, and then decide whether there was either a precedent or an
analogy for the charitable status of the new purpose (Williams Trustees v IRC (1947);
Scottish Burial Reform and Cremation Society Ltd v Glasgow City Corporation (1968);
Peggs v Lamb (1994)). The point was that not all purposes which were beneficial to
the community were treated as charitable: rather, we were concerned with purposes
which were beneficial in a charitable sense as divined from the spirit and intendment
of the 1601 Preamble. Obviously, this meant that a perfectly useful and worthy
purpose might fail to be recognised as a charity simply because of a lack of existing
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precedent, although in practice this was highly unlikely given the wealth of material
and the extensive discretion which judges enjoy. Nevertheless, it had been suggested
in some cases (for example, in Incorporated Council for Law Reporting for England and
Wales v Attorney General (1971)) that if a purpose was shown to be beneficial to the
community per se, this should be enough to guarantee charitable status unless some
positive harm or unwanted effect can be proven. This approach, which does not
appear to have been taken up generally (see the criticism in Barralet v Attorney
General (1980)), apparently makes it more likely that the meaning of charity will be
able to evolve rapidly and in tune with changing patterns of social and economic
behaviour as envisaged in s 2 (4) of the Charities Act 2006. However, we must ask
whether, in fact, the ‘novel’ approach really does offer more chance of charitable status
than the old ‘precedent and analogy’ doctrine. In one sense, the new approach merely
simplifies the burden of proof when it comes to the beneficial and charitable nature
of purposes within s 2(2)(m) of the Charities Act 2006 (the residual category of
charitable purposes) and it is highly unlikely that a judge well versed in the law of
charities could fail to find a suitable precedent or analogy for a novel purpose that
clearly deserved charitable status. Consequently, despite this rather theoretical
argument about how one establishes whether a purpose falls within s 2(2)(m) of the
2006 Act, it is clear that the courts will be more concerned to establish positively the
public benefit test in respect of purposes within the residual category as compared to
the other more obviously beneficial purposes.

This leads us to consider the second sense in which ‘public benefit’ is used within
charity law: that is, to convey the idea that the public itself, or a sufficient section of
it, must benefit from the charitable purpose. Put another way, the law admits the
special status and privileges of charitable trusts and requires in return that the
benefits thereby granted are not confined to a select few, especially those with some
special status or those with an affinity with the person establishing the charitable
trust. Once again, however, this general statement of principle must be qualified for
it is clear that charities for the relief of poverty are not subject to as stringent a test of
public benefit as other types of charity (Isaac v Defriez (1754)). For example, trusts
for the relief of poverty of employees of one company or the members of one club (Re
Young (1951) and see Re Segelman (1996)) may be charitable despite the fact that this
would probably fail the normal tests of public benefit (see below). Likewise, trusts for
‘poor relations’ are perfectly valid (Re Scarisbrick (1951)), and this concession with
regard to the public benefit requirement has been confirmed by the House of Lords
in Dingle v Turner (1972).

With the special status of trusts for the relief of poverty firmly in mind, how is it
possible to determine whether a trust is for the public benefit in the sense of casting
its benefits sufficiently widely? There are a number of different points to consider.
First, it is obvious that the benefits of a charitable trust must not be restricted to
a group of people that are numerically negligible (Oppenheim v Tobacco Securities Trust
Co Ltd (1951)). The point is that the class of persons who may benefit from the
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charitable purpose must not be narrowly restricted by definition: it matters not that
only a small group of people actually enjoy the benefits of the charitable purpose so
long as those benefits are available to the public should they come forward (IRC v
Baddeley (1955)). In Baddeley, Lord Simonds drew a distinction between a form of
relief accorded to the whole community yet, by its nature, advantageous only to a
few. This type of relief will satisfy the public benefit test. On the other hand a form
of relief accorded to a select few members of the community out of a large number
willing to take advantage of it runs a risk of not satisfying the test. Of course, what is
‘numerically negligible’ depends on the facts of each case and may vary for different
types of charity.

Secondly, and in a similar vein, although the benefits derived from the charity
may be limited to a class of persons (not being numerically negligible; for example,
the inhabitants of Whiteshire), they may not be confined to ‘a class within a class’
(Williams Trustees v IRC (1947)). Although this can only be a ‘rule of thumb’, the idea
is that one limitation on the class of persons who may derive a benefit from the
charity does not destroy the ‘public’ character of the trust, but a second or third limita-
tion may well make it so difficult for the public at large to qualify for the charitable
benefit that there is no real public benefit at all (IRC v Baddeley (1955)). However,
one must be careful not to rely overmuch on a rigid application of this principle for
there are many class limitations (such as age, location or gender) which will not
deprive a class of its public character even if combined with another restriction.

Thirdly, and most controversially, it is possible that a trust will not be regarded
as charitable, as lacking the essential element of public benefit, if the potential class
of persons likely to benefit are united by a common personal bond. This is known
as the ‘Compton test’ (from Re Compton (1945)), and it was confirmed by the House
of Lords in Oppenheim v Tobacco Securities Trust Co Ltd (1951). Essentially, the point is
that if the class intended to benefit from the charity shares a common personal
relationship – perhaps they are all employees of one company or relatives of one
person – they may not be capable of being regarded as a section of ‘the public’, even if
numerically very great, as in Oppenheim itself. However, there are difficulties here and
there are doubts whether this ‘personal nexus’ test is suitable to determine questions
of public benefit. The issue was explored in Dingle v Turner (1972), although that
case was concerned with the relief of poverty which applied a restricted test of public
benefit and therefore rendered its criticisms of Oppenheim strictly obiter. One import-
ant criticism is that it is unclear exactly what the personal nexus test is designed to
prevent. For example, does the test invalidate trusts where there is a personal connec-
tion between the members of the class and the donor of the money or creator of the
trust, or does the test invalidate trusts where there is a personal nexus existing between
the members of the class inter se, irrespective of their relationship to the donor? To
put the question another way, is an employer prevented from establishing an educa-
tional trust for her employees? Or is an employer prevented from establishing an
educational trust for any group of persons who share a personal connection (such as
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descendants of the first Mayor of London) even though that personal connection is
not with the employer? If the personal nexus test prevents the second type of
trust, then it seems rigid and unnecessary and simply replaces judgment with
arbitrariness. The objection that not every member of the public has the potential
to join this class – because the tie that binds is ‘personal’ – is not persuasive.
Every charity that utilises a class description may exclude certain persons. For
example, a trust for ‘women in Wales’ forever excludes men. Conversely, if it is
the former, then at least it can be justified on the ground that it prevents a donor
from using the charitable status of a trust to obtain a private benefit for himself
(tax relief and employee fringe benefits) and for persons in whom she has a direct
interest (relations, employees, etc.).

In short, then, to require a charitable trust to be for the ‘public benefit’
encompasses a whole range of different policy considerations about the nature of
charity. At the very least, being aware of the two distinct meanings of ‘public
benefit’ should enable a more thorough analysis of the essence of ‘charity’. Yet, even
within these two broad umbrellas there are shades of meaning and different
approaches, not least because the range of charitable purposes is diverse, extensive
and expanding.

Question 21
Ivor Evans, managing director of Chem Inc, the former state-owned chemical concern,
wishes to establish certain trusts with his own money and with that of the company
(which he is empowered to do). He desires to take advantage of the generous fiscal
arrangements involving charities, both for his own benefit and for the sake of those
who will benefit from the charity. He has four objects in view, namely: first, with his
own money, to set up a trust to provide scholarships for study in the field of chem-
istry at a UK university for disadvantaged children living in Cardiff of Welsh-
speaking parents; secondly, with his own money, to provide cut-price food and drink
for the Cavendish Amateur Rugby Club where his son is a member; thirdly, with the
company’s money, to establish a conference centre for the fostering of understanding
between the UK and the Far East in order to promote trade in agrochemicals; and
fourthly, with the company’s money, to establish a nursery school for the children of
employees.

Advise Ivor Evans of the extent to which these goals can be achieved within the law
of charity.
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Answer plan

• The extent to which a court should consider the motives of a settlor in
establishing charitable trusts.

• Trusts for education: public benefit, class within a class.
• Trusts for a purpose, or for poverty or within the Recreational Charities

Act 1958: also charitable trust for a relative.
• Trust for international co-operation or for education: self-interest.
• Trust for education: personal nexus test.

Answer
This question raises difficult issues about the meaning of charitable status, the
meaning of public benefit as a test of that status and the extent to which statutory
intervention has enabled the achievement of specific kinds of charitable purpose. In
general, reference must be made to the new definition of charitable purposes as laid
down in s 2 of the Charities Act 2006, the considerable wealth of case law on the
meaning of charity prior to 2006, the various ways in which a court will determine
whether an apparently charitable purpose has a sufficient element of public benefit as
modified by the 2006 Act, the Recreational Charities Act 1958 (as amended by the
2006 Act) and the extent to which the fiscal advantages enjoyed by charities should
influence a court in deciding whether to declare a trust charitable in the first place.

Clearly, the donor in this case has specific purposes in view, and it is important to
advise him at the outset that each purpose should be allocated a specific and certain
sum of money, distinct from that set aside for the other purposes. The reason for this
is twofold: first, to ensure that if any one of the four purposes is declared void as a
non-charitable purpose trust, that it will not then taint any other disposition; and
secondly, in recognition of the fact that different charitable purposes have different
shades of meaning as to whether there is a ‘public benefit’ and should, therefore, be
kept discrete if possible (IRC v Baddeley (1955)). In addition, it would be prudent to
inform the donor that while his motives in establishing the trusts are usually
irrelevant in deciding whether a purpose is charitable – charitable status being a
matter of law, not intention (National Anti-Vivisection Society v IRC (1948)) – some
case law suggests that the donor’s desire to achieve fiscal advantages for himself can
be relevant in denying charitable status in marginal cases (Dingle v Turner (1972);
Scottish Burial Reform and Cremation Society Ltd v Glasgow City Corporation (1968)). In
more recent cases, however, it has been stated that fiscal considerations should not be
used to deny the existence of a charity otherwise validly created and that a benign
construction of a charitable purpose should be adopted wherever possible (IRC v
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McMullen (1981); Guild v IRC (1992)). Consequently, we need only warn Ivor Evans
that the trusts should be so constructed as to conform to the conditions required for
charitable status, particularly that of public benefit, and that any hint that these were
merely tax reduction schemes should be avoided. What is required is a clear charit-
able purpose and a clear benefit to the community: if fiscal advantages are thereby
given, all well and good.

Turning then to the first alleged charitable purpose – the establishment with his
own money of a trust to provide scholarships for study in the field of chemistry at a
UK university for disadvantaged children living in Cardiff of Welsh-speaking par-
ents – it is immediately apparent that there are two possible ways in which this
purpose might be regarded as charitable. First, this could be regarded as an edu-
cational charity within s 2(2)(b) of the Charities Act 2006 for, clearly, the primary
motive is to establish scholarships for academic study (McGovern v Attorney General
(1982); IRC v Educational Grants Association Ltd (1967)). If this is so, the donor may
well have difficulties in establishing that it is for the benefit of the public or a section
thereof. The class of persons entitled to such scholarships is quite restricted, needing
to fulfil three conditions (being disadvantaged, living in Cardiff, and of Welsh-
speaking parents). While the reference to ‘disadvantaged’ does not negate public
benefit (after all, that is the essence of charity), overall this may well be regarded as a
‘class within a class’ and too narrowly drawn to confer a benefit on the public, as in
Williams Trustees v IRC (1947), itself a case concerning persons from Wales. On the
other hand, in this case, the donor is not attempting to benefit persons with whom
he is personally connected (as in Educational Grants Association Ltd). In the end, it will
be a matter for judgment, although if the donor wishes to avoid these problems he
could amend the class-limiting factors. Secondly, it is possible that this might be
regarded as a trust for the relief of poverty, in that it is for ‘disadvantaged’ persons.
However, although this construction would avoid the ‘public benefit’ difficulties just
discussed (Dingle v Turner (1972)), the better view is that the purpose of the trust is
educational and that the disadvantaged nature of the persons who might benefit is a
subsidiary factor. In summary, there is a good argument that this will be an edu-
cational charity, provided difficulties over the ‘public’ nature of the benefits thereby
conferred can be overcome.

The second intended charity also poses some problems. First, s 2(2)(g) of the
Charities Act 2006 has enacted that the advancement of amateur sport is a charit-
able purpose. This marks a reversal of the law that preceded the introduction of the
Act. At common law the promotion of sport simpliciter was treated as outside the
law of charities for such objective was not within the Preamble to the Statute of
Charitable Uses 1601, see Re Nottage (1895), where the court decided that the
provision of a prize for a yacht race was not a charitable activity. ‘Amateur sport’ has
not been defined in the 2006 Act but the court will, no doubt, apply the ordinary
dictionary meaning to the phrase and contrast it with professional sport. The expres-
sion ‘sport’ has been defined in s 2(3)(d) of the 2006 Act as ‘sports or games which
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promote health by involving physical or mental skill or exertion’. Clearly the facil-
ities of a rugby club will satisfy this requirement. It is also arguable that the pro-
vision of this sport will be charitable under the Recreational Charities Act 1958 as
provided in the interests of social welfare as defined in s 2 of the 1958 Act. This
provision had been interpreted fairly liberally in Guild v IRC (1992). Secondly, the
provision of sport within a school or a university has been treated as charitable for the
advancement of education, see Re Mariette (1915) and IRC v McMullen (1981). With
regard to the problem there seems to be no connection between the Cavendish
Amateur Rugby Club and the educational environment. Potentially the gift may
satisfy the test laid down in s 2(2)(g) of the 2006 Act. Thirdly, a charitable purpose
is required to satisfy the test of public benefit. The presumption of public benefit in
respect of some charities has now been abolished by virtue of s 3(2) of the Charities
Act 2006. Today, all trusts or organisations are required to demonstrate that this test
is satisfied. The common law practice of interpreting this test has been expressly
retained by s 3(3) of the 2006 Act. In our case, providing that Ivor Evans’s donation
can be regarded as for the Cavendish Rugby Club per se – and not just for the pro-
vision of cut-price food and drink to a group who happen to be defined as members of
the Cavendish Amateur Rugby Club – we need only ask whether they constitute a
sufficient section of the public. Generally, it is clear that members of a club or other
institution can qualify as a section of the public, providing that membership is not
limited to such a small group as to make it self-selecting, and even this might be
overcome if the members then go out into the community as better citizens (Neville
Estates v Madden (1962)). Likewise, although a personal link or nexus between a
donor and the class to benefit from a charity will normally negate any public benefit
(Oppenheim v Tobacco Securities Trust Co Ltd (1951)), Re Koettgen (1954) suggests that
there is no objection if merely a proportion of the intended class are linked to the
donor. A fortiori, the fact that just one person – the donor’s son – is a member of the
club does not destroy the public nature of its purpose. Whether the test is satisfied
on the facts of this problem will depend on the size of membership of the club. If it is
negligible, the club may fail to satisfy the public benefit test. The court has a wide
discretion in deciding this issue.

Under the third intended trust, Ivor Evans wishes to use the company’s money to
establish a conference centre for the fostering of understanding between the UK and
the Far East in order to promote trade in agrochemicals. This will be difficult to
justify as a charitable trust. In general terms, a trust for the promotion of inter-
national harmony and understanding is not charitable (Re Astor (1952); Re Strakosch
(1949)), although it seems that some trusts for the promotion of a trade or occupa-
tion may be if they are in some way educational (Construction Industry Training Board v
Attorney General (1973)). However, following Re Koeppler (1984), the establishment
of a centre simply as a forum for fostering international relations cannot be charitable
unless there is a substantial educational element. There is no evidence of that here,
and, indeed, there seems to be a personal motive behind the company’s offer to provide
these funds.
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Finally, there is the aim of establishing a nursery school for the children of
employees. The purpose itself seems charitable, being for the advancement of educa-
tion, at least if the school is non-profit-making (Abbey, Malvern Wells Ltd v Minister of
Local Government and Housing (1951)). Unfortunately, however, there is a very real
possibility that this trust will fail because it violates the ‘personal nexus test’ and
therefore fails to be for the benefit of the public (Re Compton (1945); Oppenheim v
Tobacco Securities Trust Co Ltd (1951)). The test put forward in these cases apparently
makes it impossible for the persons intended to benefit from the charitable purpose
to share a personal link with each other and with the donor of the charitable funds. In
our case, a personal link exists because all the children are of employees of the com-
pany and the donor is the employer. The case is on a par with Oppenheim. Needless to
say, the efficacy of this test has been challenged (for example, in Dingle v Turner
(1972)), but it is designed to ensure that a donor does not derive a private benefit,
with fiscal advantages, from what is supposed to be a public purpose. Consequently,
even though the motives of Chem Inc may be of the purest kind, the fact that this
trust would confer benefits on their own employees, making employment at the com-
pany more attractive and the workforce more content, is enough to deprive the
intended trust of charitable status.

Note

This is a fairly standard question on the law of charity, and it calls for a good
knowledge of case law and of the meaning of public benefit. Note, also, that the
question does not raise one of the other examinable issues, that of the political nature
of charities. Generally, a purpose cannot be charitable if it is political, and this
includes those organisations which campaign for a change in the law because it is not
appropriate for a court to judge whether a change in the law is of public benefit (see
McGovern v Attorney General (1982); Bowman v Secular Society (1917); Southwood v
Attorney General (2000)).

Question 22
Consider the validity of the following dispositions in the will of Freddie, who died
this year:

(a) £10,000 on trust for the preservation of the habitat of the colony of
badgers that is threatened by the work on the Manchester ring road;

(b) £10,000 to the inhabitants of Littleham for the provision of a new swim-
ming pool to be used solely by the residents thereof for such a period as the
law allows;

(c) £10,000 to provide scholarships for entry to Cavendish College, my old
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school, providing that at least 75 per cent of the money be allocated to the
sons of old boys; and

(d) £10,000 to my trustees, the income to be used for 30 years by the Lifeboat
Association for the provision of rescue crafts, thence on trust for the pur-
poses of the Society for the Promotion of Tiddlywinks.

Answer plan

• A brief note that this question covers both charitable and non-charitable
purpose trusts.

• Protection of the countryside, possible political objectives, trusts beneficial
to the community.

• Recreational charities, restricted classes, Re Denley-purpose trust.
• Educational trust: limited beneficiaries, personal nexus.
• Gift to charity, followed by a gift to a purpose trust, perpetuity problems.

Answer
Freddie, the testator, has included a number of dispositions in his will, all of which
involve consideration of purpose trusts or related concepts. At the outset, it is impor-
tant to bear in mind two general principles, reliance on which will help determine
the validity of Freddie’s proposed gifts. First, it is not possible to create a trust for a
non-charitable purpose, save in the most exceptional cases (Re Endacott (1960) and Re
Denley (1969)). Such trusts are void and the property will result to the estate of the
testator. Secondly, and in contrast, should a purpose fall within the legal definition of
charity, there may be a perfectly valid purpose trust which may last in perpetuity and
which will enjoy considerable legal and fiscal advantages. In fact, the dispositions in
this problem concern both charitable and non-charitable purpose trusts.

(a) £10,000 on trust for the preservation of the habitat of the colony of badgers that is
threatened by the work on the Manchester ring road

Charitable purposes are defined in s 2(1) of the Charities Act 2006 by reference to a
purpose laid down in s 2(2) of the Act and additionally satisfying the public benefit
test. There are 13 purposes stipulated in the sub-section, including a general residual
purpose in s 2(2)(m). Section 2(2)(k) of the 2006 Act identifies the advancement of
animal welfare as a charitable purpose. Section 2(5) preserves the common law mean-
ing of charitable purposes and the public benefit test. Prior to the enactment of the
2006 Act, trusts for the protection of animals were held to be charitable as within
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the spirit and intendment of the preamble to the Statute of Charitable Uses 1601.
In Re Wedgwood (1915) the court upheld an animal welfare trust, not for the benefit
of the animals in their own right but on the ground that such trusts may promote
feelings of humanity and morality amongst mankind. On this basis a trust has been
upheld for a home for lost dogs, in Re Douglas (1887). The point is, however, that at
common law such trusts are charitable because they benefit mankind – being displays
of generosity and human kindness, or as protecting animals useful to man – and
not because they benefit the animals per se (Re Grove-Grady (1929)). Consequently,
Freddie’s trust must demonstrate some benefit to the public from the protection of
these animals, and while the display of human kindness in this purpose is evident, it
might not be enough. However, s 2(2)(k) of the 2006 Act specifically enacts that the
advancement of animal welfare is a charitable purpose in its own right. Despite these
clear words it is reasonable to suppose that the court will imply a limitation, to the
effect that in the event of a conflict of interests between humans and animals, the
human interest will prevail, as was the case in National Anti-Vivisection Society v IRC
(1948), where the court decided that the advancement of medical science and
research far outweighed the welfare of animals used in such research. In addition, the
public benefit test enacted in s 3 of the Charities Act 2006 requires the executors of
Freddie’s will to demonstrate positively the benefit that would be enjoyed by the
community in preserving the habitat of the colony of badgers as opposed to the work
on the Manchester ring road. This could prove to be extremely difficult to justify.
Moreover, there is a risk that this purpose will be denied charitable status because of
its actual or potential political overtones. It is a clear principle that charities may not
engage in political activities and may not attempt to cloak political objectives with
more benign purposes (Bowman v Secular Society (1917); McGovern v Attorney General
(1982); Southwood v Attorney General (2000)). In our case, this might be seen as an
attempt to protect the countryside from transport policies approved by Parliament
and this can too easily be regarded as political, especially if it involves a campaigning
or propaganda element. So, even if this purpose does manifest a sufficient public
benefit, the desire to protect animals may be so bound up with political objectives
that its charitable status should be denied.

(b) £10,000 to the inhabitants of Littleham for the provision of a new swimming
pool to be used solely by the residents thereof for such a period as the law allows

This is clearly an attempt to establish a trust for a recreational purpose. In general a
trust for recreation or sport per se is not charitable (Re Nottage (1895)), although the
matter would be different if the recreation was tied to an educational purpose (IRC v
McMullen (1981)) or some other charitable object. Conversely, trusts for the provision
of land for recreation can be charitable, even if limited to persons from a particular
locality (Re Hadden (1932)), although this was not extended to an indoor swimming
pool in Valuation Commissioner for Northern Ireland v Lurgan BC (1968). In the light of
this rather clear authority, it seems unlikely that Freddie’s trust will be charitable
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under the general law. Fortunately, that is not the end of the matter. First, it could
be that this trust can be charitable under the Recreational Charities Act 1958 if
the recreational facilities are provided in the interests of social welfare (s 1(1) of the
Act), this being where the facilities are provided with the object of improving the
conditions of life of the people of Littleham, being persons in need of such facilities
by reason of age, infirmity or social and economic considerations (s 1(2) of the Act).
Moreover, since Guild v IRC (1992), it is clear that the persons benefiting from the
recreational purpose do not need to be ‘deprived’ in order to have their conditions of
life improved. It is enough if the general conditions of life for members of the public
are improved. In our case, providing that the people of Littleham constitute a
section of the public (as they are almost bound to do, Re Hadden (1932)), this
purpose may fall within the Act and be charitable, as was a trust for a similar leisure
facility in Guild.

Secondly, even if this purpose is deemed non-charitable, it might still be valid as
being within the Re Denley (1969) exception to the rule against purpose trusts.
Indeed, this does seem to be a trust which indirectly benefits ascertainable indi-
viduals and it is limited to the perpetuity period by the reference to ‘such a period as
the law allows’. In fact, the case is very similar to Denley itself and Freddie’s estate
can be content that, at the very least, he has established a valid non-charitable
purpose trust.

(c) £10,000 to provide scholarships for entry to Cavendish College, my old school,
providing that at least 75 per cent of the money be allocated to the sons of old boys

In essence, this aspect of Freddie’s will encompasses an attempt to establish an
educational charitable trust. There is, of course, no doubt that the provision of
scholarships is for the advancement of education (Christ’s College Cambridge (1757)).
Unfortunately, there is some doubt as to whether this particular trust is for the
‘public benefit’, this being an essential requirement of charitable status (Oppenheim v
Tobacco Securities Trust Co Ltd (1951)) and see s 2(1)(b) of the Charities Act 2006.
Public benefit is defined in s 3 of the 2006 Act in accordance with the law that
existed before the passing of the Act. Clearly there is a common characteristic shared
by most of the persons intended to receive scholarships and this may fall foul of the
personal nexus test put forward in Oppenheim although, in our case, it is not clear
whether being the son of an old boy is ‘personal’ in this sense. In fact, our doubts
about the applicability of the Oppenheim test may go further, for there is no common
link between the donor of the money and the intended class, merely between most
of the class inter se. Likewise, there are cases where educational trusts and scholar-
ships for limited classes of persons have been held charitable (Attorney General v
Sidney Sussex College (1869)). Perhaps the most helpful authority is Re Koettgen
(1954) where there was a valid educational trust even though the trustees were
directed to exercise a preference for employees of a single company in respect of 75
per cent of the total donation. Using that as a reference point, Freddie’s trustees may
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well be successful in establishing the charitable nature of this part of his testament-
ary dispositions. It ought to be pointed out that Re Koettgen was severely criticised by
Lord Radcliffe in the Privy Council decision Caffoor v Commissioners of Income Tax
(1961) as essentially an ‘employee trust’ and comes close to being inconsistent with
the Oppenheim case. In IRC v Educational Grants Association (1967) the Court of
Appeal refused to follow the reasoning in Re Koettgen.

(d) £10,000 to my trustees, the income to be used for 30 years by the Lifeboat
Association for the provision of rescue crafts, thence on trust for the purposes of the
Society for the Promotion of Tiddlywinks

There is clear authority that trusts for rescue services are charitable, being for
purposes beneficial to the community (Re Wokingham Fire Brigade Trusts (1951)).
The Royal National Lifeboat Institution is a charitable organisation and, by ana-
logy, so should be a gift to this Lifeboat Association for the provision of rescue
craft. However, problems arise because, after 30 years, the £10,000 capital sum is
to be given to the Society for the Promotion of Tiddlywinks, which is most
unlikely to be regarded as charitable, being recreational and unlikely to fall
within the Recreational Charities Act 1958 (Re Nottage (1895) and ss 1(1) and
1(2) of the Act). This is, then, a gift to charity, followed by a gift over for a non-
charitable purpose. In these circumstances, there may well be problems with the
rule against perpetuities. The gift over to the Tiddlywinks Society takes place 30
years after Freddie’s death, and since the testator has not named any lives in
being, his will be taken to be that life. The perpetuity period expires 21 years
after Freddie’s death and the trust in favour of the Tiddlywinks Society takes
effect outside it. This is fatal to the effectiveness of the gift over (in addition to it
being a gift to a non-charitable purpose) because a gift over from a charity to a
non-charitable purpose is subject to the normal perpetuity rule (Re Cooper
(1956)). Consequently, the property would either remain absolutely with the
charity if s 12 of the Perpetuities and Accumulations Act 1964 applies
(determinable charitable gift becomes absolute) or it will revert to the donor at
the end of the perpetuity period if it does not.

Note

This is a difficult problem as it combines the law of charities, non-charitable purpose
trusts and perpetuities. It demonstrates the wisdom of a thorough treatment of all
purpose trusts and an understanding of the close relationship between the charitable
and non-charitable variety.
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Question 23
In what circumstances may a charitable gift be applied cy-près?

Answer plan

• Purpose of cy-près.
• Difference between initial and subsequent impossibility.
• Construing the nature of the failure: hence role for cy-près.
• Statutory modifications to cy-près: Charities Act 1993.

Answer
In the normal course of events, when a trust fails, the trust property will revert to
the settlor or to the testator’s estate under a resulting trust. This will be so whether
the trust fails because of some initial defect, so that all the original trust property is
held on resulting trust (Sprange v Barnard (1789)), or because the beneficiaries have
received all they are entitled to under the trust and some unexpended trust property
remains (Re Abbott (1900)). However, charitable trusts are different. There is a
public interest in ensuring that once money has been effectively dedicated to charity
– and all the advantages of charitable status have accrued – it should thereafter
remain in the public domain and be used so far as is possible in fulfilment of the
original charitable purposes. Consequently, when a charitable trust fails, the trust
property may be applied by the court or Charity Commission for charitable purposes
as near as possible (cy-près) to those originally laid down by the settlor or testator (Re
Prison Charities (1873)).

The principles governing cy-près are to be found in the common law as sup-
plemented by what is now s 13 of the Charities Act 1993 (as amended) (formerly
s 13 of the Charities Act 1960). In essence, property which is subject to a trust for
a charitable purpose (and this must be determined before all else) may be applied
cy-près when the charitable purpose is either impossible or impractical to achieve, or
if one of the events specified in s 13(1) of the Charities Act 1993 has occurred. Of
course, there are conditions to be satisfied before charitable property can be applied
cy-près and, if they are not met, the property will then result to the settlor or
testator’s estate in the normal way, Re Rymer (1895). The basic position is that
cy-près will operate when:

(a) a charitable trust fails; and
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(b) this is a result of either initial impossibility/impracticality or subsequent
impossibility/impracticality, itself to be determined under the common law as
supplemented by s 13 of the Act.

In order for the court or Charity Commission to apply a gift cy-près, it is essential that
the now failed trust must have been charitable in the first place. This is obvious, but
nonetheless crucial, for if the trust was not originally charitable, the property will
immediately result to the donor (Re Endacott (1960)). Likewise, it must be clear that
the charitable trust has actually failed and this is not always readily apparent. For
example, in those situations where the donor has intended to make a gift on trust to
an avowedly charitable organisation, but that organisation does not exist at the time
the gift takes effect, it may be that a successor organisation has taken over the original
charity and is entitled to receive the donation. The point in cases such as this is that
the gift itself has never actually failed, merely that the organisation administering
the gift has changed. Indeed, this approach – which is really about successors in title
– can be adopted when the ‘new’ organisation is carrying on the same purposes as the
original organisation (Re Roberts (1963)) or when it is not (Re Faraker (1912)). In
fact, it matters not that the ‘new’ charity has a different name or operates in a
different geographical area. Thus, although some cases look like an application of the
trust property cy-près, they may be in fact quite distinct and the only way to determine
whether there is a successor in title to the original charity (and, therefore, no cy-près)
is to construe the original gift and decide whether there is any organisation which
can legitimately be viewed as a successor.

Assuming, then, that both the donor’s original gift was charitable in law and that
there is no legal successor to the now defunct original donee, the property of the
charitable trust may be applied cy-près if there is initial impossibility/impracticality
or subsequent impossibility/impracticality in the performance of the trust. As noted
below, it is very important to be able to distinguish between initial failure and
subsequent failure, because different conditions for cy-près apply to each case.

Cases of initial impossibility or impracticality of the donor’s original charitable
purpose can arise in an infinite number of situations. Typical examples are where
property has been given to a specific charity which no longer exists and has no
successor in title (Re Rymer (1895)); where a named charitable organisation never
existed (Re Harwood (1936)); where external factors make achievement of the original
purpose impossible (Biscoe v Jackson (1887): no land available); and where the
intended donees cannot use the gift due to the donor’s limitations on its use (Re
Dominion Students Hall Trust (1947); Re Woodhams (1981)). Moreover, although the
court has always taken a generous view of what was ‘impossible’ or ‘impractical’,
since the enactment of s 13 of the Charities Act 1960 (now s 13 of the Charities
Act 1993) ‘the circumstances in which the original purposes of a charitable gift can
be altered to allow the property or part of it to be applied cy-près’ have been consider-
ably extended. In essence, those circumstances now include cases where although
possible to carry out the donor’s wishes, it is simply absurd, uneconomical, or
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pointless to do so. Again, typical examples of cy-près under the Act are where a
charity’s income is either too small or too large for the donor’s original purposes or
where amalgamation with another charity would achieve more effectively those
charitable purposes. In short, the court or the Charity Commission now has a cy-près
jurisdiction where the ‘original purposes’ (see Oldham Metropolitan BC v Attorney
General (1993)) are possible but not practical or feasible and if this is apparent at the
time the gift takes effect, there is initial ‘impracticality’.

Whatever the reason a charitable trust is deemed initially impossible or impracti-
cal (with or without the intervention of s 13), there can be no application of the
property cy-près unless the terms of the trust disclose a ‘paramount intention’ to give
to charity, otherwise known as a ‘general charitable intention’. This was the position
before the Act (Re Wilson (1913)) and remains so afterwards (s 13(2)). The essence of
the matter is that, with initial impossibility or impracticality, the trust property has
not yet vested in a charitable purpose because the donor’s desired mode of applica-
tion of it has failed. Consequently, before the court will sanction a different mode of
application of that property which will, nevertheless, achieve a similar purpose to
that specified by the donor, it must be clear that the donor was more concerned with
achieving the charitable purpose per se than making a gift to the specific charity that
is now defunct. Hence the need for a general charitable intention. Not surprisingly,
whether such an intention exists is a matter of construction of each charitable gift,
although without the existence of such an intention, the property will result to the
donor. For example, in Re Harwood (1936), where a named charitable organisation
never existed, the courts were very willing to find a general charitable intention, but
not so in Re Rymer (1895) where there was a gift to a specific charitable organisation
which once existed but which no longer existed when the charitable gift was to take
effect. In one circumstance, however, a general charitable intention will be deemed
to exist by force of statute. Under s 14 of the Charities Act 1993 (formerly s 14 of
the Charities Act 1960), property given by anonymous donors shall be deemed to be
given for general charitable purposes after suitable advertisements have been made
and property raised through collection boxes and raffles etc., and shall be deemed from
the start to be made with such an intention. This is an entirely practical solution that
will prevent large sums of money from being held indefinitely on resulting trust for
donors who might never appear. Section 18 of the Charities Act 2006 creates a new
s 14B of the Charities Act 1993. This modification entitles the court or the Charity
Commission to make a scheme that alters the charitable purposes to such an extent
that the court or Commission may consider appropriate. Section 14B sets out the
matters that the court or the Commission may have regard to, namely: (a) the spirit
of the original gift, (b) the desirability of securing that the property is applied for
charitable purposes which are close to the original purposes, and (c) the need for the
relevant charity to have purposes which are suitable and effective in the light of
current social and economic circumstances.

Turning now to cases of subsequent impossibility or impracticality, once again the
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circumstances in which a charitable trust may fail on these grounds are innumerable.
The heart of the matter is that the trust property has been given effectively to the
original charitable purpose or organisation, but subsequently it has become impossible
or impractical to fulfil that purpose, as where there is a surplus of funds after the
charitable purpose has been fulfilled (Re Wokingham Fire Brigade Trusts (1951)). Import-
antly, in cases of subsequent failure, the trust property already has been dedicated to
charity and so there is no need to find a general charitable intention before cy-près
application can occur. Cy-près may take effect upon the subsequent failure, without
more, and this is why it is crucial in practice to be able to distinguish it from cases
of initial failure. So, in Re Slevin (1891), where a gift was made to a charitable
institution which existed at the date of the testator’s death but which ceased to exist
before the money was actually paid over, there was no need to find a general charitable
intention in order to apply the money cy-près: the property became vested in the
charity at the testator’s death (which did then exist) and so this was a case of sub-
sequent impossibility.

Cases of such obvious subsequent failure are rare for, normally, the achievement
of a charitable purpose has simply become outdated or uneconomic, rather than
impossible. As such, under the common law, cy-près would not be available and the
trust property could not be used effectively. Consequently, in order to allow cy-près
application to take place in these circumstances, s 13 of the Charities Act 1993
extends considerably the situations in which the court or the Commission may
regard subsequent failure to have occurred. This will now include cases where the
charitable purpose has become subsequently impractical or lacks feasibility or is
simply uneconomic. Of course, such an extension of the court’s powers may well cut
across the donor’s original intention and for that reason much of the court’s juris-
diction under s 13 may be exercised only with regard to ‘the appropriate con-
siderations’ (introduced by s 15 of the Charities Act 2006). The appropriate
considerations mean on the one hand the spirit of the gift concerned and, on
the other hand, the social and economic circumstances prevailing at the time of the
proposed alteration of the original purposes. While this does not introduce a
requirement of a general charitable intention in cases of subsequent failure under the
Act, clearly the court cannot proceed immediately to cy-près under s 13 without
having some regard to the donor’s original motives (Re Lepton’s Charity (1972);
Forrest v Attorney General (1986), an Australian case construing a similar statutory
provision). In fact, s 13 lists five sets of circumstances in which a court may now act
in cy-près to supplement the position at common law. These include, but are not
limited to, cases where the original purposes have been fulfilled (s 13(1)(a)(i)), for
example, Re Lepton’s Charity (1972); where the property may be more effectively used
in conjunction with other property (s 13(1)(c)); where the original purposes made
reference to an area or class of persons who have ceased to be suitable (s 13(1)(d), see,
for example, Peggs v Lamb (1994)); and where the original purposes have been pro-
vided for by other means (s 13(1)(e)). Obviously, these provisions, along with the
other situations listed in s 13, give the court and the Commission considerable
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power to deal with charitable trust property. This is only to be welcomed given that
charities are perpetual, while charitable need changes over time.

To conclude then, it is apparent that the power of a court or the Charity Commis-
sion to apply property cy-près both for initial and subsequent impossibility or
impracticality depends on a number of factors. Among these, determining whether
there has actually been a failure of the original charity can be quite difficult,
although s 13 of the Charities Act 1993 has helped considerably. Likewise, the
search for a general charitable intention in cases of initial failure requires careful
thought, as does the meaning of ‘appropriate considerations’ in s 13. All in all,
however, the perpetual nature of charities, the vast number of charitable trusts and
the rapidly changing nature of modern society demand an effective cy-près doctrine.
By and large, this exists.

Note

Cases on the meaning of ‘spirit of the gift’ (and now included in ‘appropriate con-
siderations’) in s 13 are rare and rather inconclusive. The best authority is the
Australian case referred to above. It is also important to distinguish cy-près from cases
where one charity succeeds another and takes over its assets. See the problem below.

Question 24
Arnold made his will in 2003, in which he left four gifts of £50,000 each to:

(a) the National Association for the Homeless, an incorporated charity;
(b) the Whale Protection League, a voluntary association;
(c) the Cook Home for the Disabled; and
(d) the Norfolk Bird and Rescue Centre.

When Arnold died this year, it transpired that the National Association for the
Homeless had become defunct two years previously and its premises purchased by
the UK League Against Homelessness. Likewise, the Whale Protection League had
disbanded after disagreements between its members, to be replaced by two organisa-
tions, the Whale and Dolphin Sanctuary and the Society for the Humane Harvesting
of Whales. It also transpires that there never was a ‘Cook Home for the Disabled’ and
that the Norfolk Bird and Rescue Centre was taken over by the RSPCA and relocated
in Cornwall.

Advise as to the proper distribution of Arnold’s estate.
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Answer plan

• Cy-près: general purpose.
• Initial or subsequent impossibility.
• Gifts to institutions, purposes or named funds.
• Successor organisations.

Answer
Arnold has attempted to distribute his property among several named organisations,
none of which exists at the date of his death, at least in their original form. At the
outset, it is necessary to determine whether all or any of these gifts are for charitable
purposes. If any is not, then the property allocated to that organisation will return to
Arnold’s estate under a simple resulting trust consequent upon a void purpose trust
(Re Endacott (1960)). Fortunately, all of the original purposes selected by Arnold
appear to be charitable. We are told that the National Association for the Homeless
is ‘an incorporated charity’; the Cook Home for the Disabled falls squarely within the
fourth category of charity identified in Commissioners for Special Purposes of Income Tax v
Pemsel (1891) or within s 2(2)(d) or (j) of the Charities Act 2006, being for the relief
of the sick; the Norfolk Bird and Rescue Centre will be charitable (Re Wedgwood
(1915)), as will the Whale Protection League, providing that it does not engage in
political activities.

The importance of deciding that these four purposes are charitable is that it may
help determine the distribution of Arnold’s estate now that none of the original
organisations remain in existence. Simply put, the failure of a charitable trust does
not always result in the property being returned to the donor or his estate but may, if
certain conditions are fulfilled, be applied by the court or Charity Commission cy-près
– that is, for purposes as near as possible to those originally stipulated (Re Wilson
(1913)). Broadly speaking, if a charity has failed for ‘initial impossibility or impracti-
cality’, it may be applied cy-près if there is evidence that the donor had a general
intention to benefit charity (Re Wilson). However, if the charity has failed for sub-
sequent impossibility or impracticality, the property may be applied cy-près without
the need for such an intention, since it has already been dedicated to charity in per-
petuity (Re Peel (1921)). In our cases, it will be necessary to determine, first, whether
the charitable trust has failed; secondly, whether such failure is initial or subsequent;
and thirdly, if there is initial failure, whether there is a general charitable intention.
Each of the four purposes identified by Arnold will be considered in turn.
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(a) £50,000 to the National Association for the Homeless, an incorporated charity

It is clear that Arnold has attempted to give his donation to a charity which, although
once in existence, does not exist at the date the gift is to take effect, being on the
testator’s death. If anything, this may be a case of initial impossibility. However, we
are told that the premises of the National Association for the Homeless have been
purchased by the UK League Against Homelessness and it is arguable that this
institution is in fact the successor in title to the National Association. If that is the
case, the correct solution may well be that there has been no failure of Arnold’s gift at
all but, rather, a continuity between his named charity and its lawful successor,
which may then receive the donation.

Whether this is a case of initial failure or a case of a successor charity depends on the
construction of Arnold’s gift in the circumstances of the case. There are three possi-
bilities. First, it may be construed that Arnold’s gift is a gift specifically to the
institution named in his will (Re Rymer (1895)). If this is the case, then there is initial
impossibility and a general charitable intention needs to be found if the property is to
be applied cy-près. Unfortunately, Re Rymer also decides that it is difficult to find a
general charitable intention when a specific donee that once existed has been identified
with such clarity although, as Re Finger (1972) demonstrates, this is not entirely
impossible. Secondly, the original donation can be construed as a gift to the particular
purposes undertaken by the original institution, so that if another institution has
taken over those purposes, the property will pass to it automatically as the successor in
title (Re Roberts (1963)). Thirdly, the original donation can be construed as a gift to the
charitable fund administered by the original institution, so that if there is another
body now administering that fund, the property will pass to it automatically as the
successor in title (Re Faraker (1912)). In our case, it is unclear which construction to
adopt. According to Re Vernon (1972) and Re Finger (1972), if the charity is incorpor-
ated – as here – then the gift should be construed as a gift to the specific institution
per se (the first possibility above), while if it is unincorporated the gift should be
construed as a gift for the purposes of the original institution. On the other hand,
this guidance takes no account of the Re Faraker construction. If we follow Re Vernon,
the donation to the National Association for the Homeless will fail for initial impos-
sibility (being a gift to a specific institution) and will be applicable cy-près only if
a general charitable intention can be found – something which Re Rymer, but not
Re Finger, says is difficult. Failing such an intention, the property will result back to
Arnold’s estate. Again, on the basis of Vernon, a construction of the gift for purposes
does not seem possible. This would mean that the UK League Against Homelessness
could not claim the property as of right unless the Faraker construction is adopted
and the League is now administering the National Association’s funds. This we do
not know. All in all, a resulting trust seems likely, or cy-près if a general charitable
intention can be found.
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(b) £50,000 to the Whale Protection League, now dissolved and replaced by the
Whale & Dolphin Sanctuary and the Society for the Humane Harvesting of Whales

Once again, assuming this gift to be charitable, we must ask first what is the proper
construction to be placed on Arnold’s original disposition. This is particularly
important in this case as there are two organisations who may claim to be the lawful
successors in title to the Whale Protection League. We are told that the Whale
Protection League was a ‘voluntary association’ and, therefore, it may be possible
(should we wish – see below) to avoid construing this as a gift to a specific institution
which has failed (that is, not Re Rymer) and so not a case of initial impossibility
allowing for cy-près only if a general charitable intention can be found. However, it is
not easy to choose between the Re Roberts construction (a gift for the particular
charitable purpose) and the Re Faraker construction (a gift to a particular charitable
fund). Again, following Re Vernon (1972), the unincorporated nature of the original
charity might lead us to choose the ‘purpose construction’, but then we have the
dilemma of deciding exactly what the original purpose was. Was it the protection of
whales, etc. in all circumstances, so that the Whale and Dolphin Sanctuary may claim
the gift as carrying on those original purposes? Or was it a gift for the protection of
whales from unnecessary hunting, in which case the Society for the Humane
Harvesting of Whales may be the lawful successor to the original purpose? Indeed,
precisely the same problem arises if we decide to adopt the Faraker construction (gift
to a fund) instead of the purpose approach. It is not at all clear which of the rival
organisations now administers the funds of the defunct society. Consequently, in the
absence of further evidence, we might actually prefer a pragmatic solution and
decide that this was, after all, a gift specifically to the Whale Protection League,
which failed initially at Arnold’s death, but where we can infer a general charitable
intention so allowing the property to be applied cy-près. If the property is applied
cy-près (as opposed to going to a successor in title), each rival organisation can receive
a share, or none at all, as the court decides.

(c) £50,000 to the Cook Home for the Disabled

The Cook Home for the Disabled has never existed and therefore there is no doubt
that this is a case of initial impossibility. Furthermore, there can be no successors in
title to an organisation that never was. The property will result to Arnold’s estate
unless a general charitable intention can be found, in which case it will be applicable
cy-près. In this regard, Re Harwood (1936) decides that, where a gift has been given to
an institution which has never existed, a general charitable intention should be
presumed unless there is convincing evidence to the contrary. Although somewhat
arbitrary, this guidance has been followed in Re Satterthwaite’s Wills Trust (1966) and
in our case affords good authority for a cy-près application of the property.
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(d) £50,000 to the Norfolk Bird and Rescue Centre

Once again, this donation calls for a decision about the nature of Arnold’s gift to the
Norfolk Bird Sanctuary. If there is an initial failure of the gift – because it was a gift
to that sanctuary and nothing else – the gift may go cy-près on the finding of a general
charitable intention, or it will result to Arnold’s estate. We are told, however, that
the Norfolk charity was ‘taken over’ by the RSPCA and we can infer from this that
the RSPCA is to be regarded as the lawful successors in title to the original donees.
In other words, there has not been an initial failure of the gift. In view of the fact that
the RSPCA operates in protection of all animals – not just birds – it is likely that we
can construe the original donation as a gift to the general fund of the Norfolk
charity, which fund is now being administered by the RSPCA, as per Re Faraker.
There is, then, no cy-près and no resulting trust, merely a continuation of Arnold’s
gift in a different form and the £50,000 may be distributed to the RSPCA as
successors in title to the Norfolk Bird and Rescue Centre.

There is a crucial difference in law between application of charitable property
cy-près and distribution of property to a ‘new’ charity which can be regarded as the
successor in title to the original donee. In the second case, there is no failure of the
original gift. Of course, if cy-près is called for, the property can be distributed to an
organisation with similar objects to the original donee – even one which claimed but
failed to be a successor in title (as with (b) above).

Note

There is a crucial difference in law between application of charitable property cy-près
and distribution of property to a ‘new’ charity which can be regarded as the successor
in title to the original donee. In the second case, there is no failure of the original
gift. Of course, if cy-près is called for, the property can be distributed to an organisa-
tion with similar objects to the original donee – even one which claimed but failed to
be a successor in title (as with (b) above).
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CHAPTER 5

RESULTING TRUSTS

INTRODUCTION

Resulting trusts are an essential doctrine in the law of trusts. Apart from relatively
rare occasions when the subject matter of a trust will pass to the Crown as ownerless
property (bona vacantia), resulting trusts provide the last practical means of disposing
of trust property should the original scheme of a trust fail. In fact, a resulting trust
can arise in such a variety of circumstances that there is only marginal merit in
considering it on an undergraduate course as a topic in its own right. For example,
resulting trusts need to be considered in relation to secret trusts, the three certain-
ties, the beneficiary principle, charities, formalities and constructive trusts. This is
not an exhaustive list, and the use of the resulting trust in these and other cases
is best considered alongside the substantive law which it services. Moreover, there is
now much academic discussion about the proper theoretical basis of resulting trusts:
for example, do they arise by reason of the intention of the parties, by operation of
law, out of the implied or express acceptance by the resulting trustee of an obligation
affecting conscience, or for different reasons in different circumstances. This has
practical consequences, as illustrated by the House of Lords’ refusal to impose a
resulting trust on the defendant in Westdeutsche Landesbank Girozentrale v Islington
LBC (1996). As indicated above, much of this debate is outside the scope of an
undergraduate course, but there are issues here which need consideration. In this
chapter, brief attention will be paid to the attributes of the resulting trust per se
(assuming that ‘resulting trusts’ share some common attributes), to issues touching
on the rationale for the imposition of resulting trusts and to a typical problem-type
examination question.

In very general terms, a resulting trust arises when the original arrangement
envisaged by the testator or settlor has failed, has not been properly established or
has been fully achieved without exhausting the trust’s assets. To this extent, it arises
out of a disappointed, failed or satisfied purpose of the testator/settlor. Although this
is a simplistic picture – see, for example, resulting trusts in the context of co-owned
property – it explains why, under a resulting trust, the property returns or ‘results’ to
the person originally entitled to it. To put it another way, resulting trusts may be
seen as the consequence of the application of the old maxim that ‘equity abhors a
beneficial vacuum’. How, and in what cases, this is related to the intention of the
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person originally entitled to the property or to the state of mind (conscience) of the
original trustee are difficult and complex issues.

Question 25
To what extent can it be said that resulting trusts operate to support the equitable
maxim that ‘equity abhors a beneficial vacuum’?

Answer plan

• General nature of resulting trusts and the maxim that equity abhors a bene-
ficial vacuum.

• Types of resulting trust.
• Differences between resulting trusts arising out of the failure of an express

trust and other resulting trusts.
• Possible distinction between ‘automatic’ and ‘presumed’ resulting trusts.
• Rejection of such a distinction in Westdeutsche Landesbank Girozentrale v

Islington LBC (1996).

Answer
In the usual case, when an express trust is established, the donor will transfer trust
property to trustees (or declare himself trustee of it) and at the same time indicate
clearly who is to benefit from the trust: in other words, the beneficiaries are identified
with some precision and the trustees know for whom they are holding the trust
property. In such situations, there is, of course, a perfectly valid trust for the bene-
ficiaries, enforceable by them in court. However, there are many other situations
where, for some reason, the main purposes of the donor cannot be achieved, either
because the trust is void for lack of compliance with some rule of equity or statute,
because of difficulties with the potential beneficiaries or because the original scheme
of the trust is unworkable. In these cases, the property is held on trust (because an
express trust has been declared), but there may be no beneficiaries lawfully entitled
to the trust property. The question therefore arises as to who owns the trust property
or, more accurately, who is entitled to the beneficial interest under the trust. Obvi-
ously (at least in the great majority of cases), the trustee qua trustee cannot keep the
property because a trustee is merely the formal owner of the property holding it for
the ‘real’ or equitable owners. The solution to this problem (sometimes known as
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cases involving failure of an express trust) is provided by the principles of resulting
trusts. In Vandervell v IRC (1967), Lord Reid said, in respect of a trust, that ‘the
beneficial interest must belong to or be held for somebody: so, if it was not to belong
to the donee or to be held by him in trust for somebody, it must remain with
the donor.’ This statement epitomises one substantial use of resulting trusts and
encapsulates what is meant by the equitable maxim that ‘equity abhors a beneficial
vacuum’. In short, if there are no beneficiaries entitled to the property, the trustee
will hold the property on trust for the donor (or his estate): it will ‘result back’ to the
person who provided it in the first place.

It is important to realise, then, that ‘resulting trusts’ are a very versatile concept.
They represent the solution of last resort when determining the ownership of trust
property, failing which the property will fall to the Crown as bona vacantia (ownerless
property), as happened with part of the gift in Re West Sussex Constabulary Widows
Fund (1971). The circumstances in which a resulting trust may arise are numerous
and varied and most cases are unique on their own facts, although this does not
necessarily mean that the concept of resulting trusts cannot be explained by a general
theory. It does mean, however, that it can be difficult, and sometimes misleading, to
draw rigid lines around different categories of resulting trust. Of course, the identifi-
cation of similar sets of circumstances in which resulting trusts can arise is possible,
but it should be remembered that the types of resulting trust discussed below do not
necessarily differ in nature.

First, one of the most common forms of resulting trust – and one which illus-
trates the equitable maxim of the question very well – is that which arises when there
has been an initial failure of the trust which the donor had intended to establish,
either in respect of the whole or part of the trust property. In such cases, the donor
will have attempted to create an express trust but it will have failed in whole or in
part due to lack of compliance with some rule relating to the validity of trusts, or
absence of beneficiaries, or failure to dispose entirely of the beneficial interest. For
example, in Vandervell v IRC (1967) itself, the donor had attempted to dispose of his
interest under the complicated Vandervell family trusts but had failed to divest
himself fully of one portion of his property. Hence, that portion resulted to him and
he was liable to tax upon it, being its true owner. Likewise, if there is complete
failure of the trust for uncertainty of objects, or lack of a human beneficiary (a
purpose trust: Re Endacott (1960)), or where a charitable gift fails initially and cannot
be applied cy-près (Re Rymer (1895)), the property will result back to the settlor. In all
of these cases, the resulting trust arises in consequence of the failure of an express
trust and, on one view, is said to operate ‘automatically’ upon that failure by oper-
ation of law (per Megarry J in Re Vandervell (No 2) (1974)). Whether such trusts are
correctly described as ‘automatic’, suggesting, as it does, that they operate independ-
ently of the intention of the person originally making the gift, is open to doubt
following Westdeutsche Landesbank Girozentrale v Islington LBC (1996). In that case,
Lord Browne-Wilkinson said that resulting trusts operate because of an intention on
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the part of the donor to recover the property should the primary purpose fail. Hence,
even in cases where there is failure of an express trust in the sense just discussed, a
resulting trust will not arise if there is clear evidence of the donor’s intention ‘to part
out and out’ with his property. Such an intention, which would negate the existence
of a resulting trust, means that the money is ownerless and will pass to the Crown as
bona vacantia (Re West Sussex Constabulary). It remains to be seen whether this general
approach to resulting trusts (that is, grounding them in the intention of the donor) is
accepted. If it is, then the equitable maxim raised in the question is supported only
to the extent that the parties’ intention does not dictate otherwise. Importantly, not
only does such a view strike a discordant note when measured against the once-
accepted dichotomy of Re Vandervell (No 2), it also runs counter to a powerful
argument that resulting trusts are restitutionary in character and are ‘simply’ a
non-intention-based device used to reverse unjust enrichment.

A second example of the use of resulting trusts arises where the primary trust
established by the settlor has been completed, yet a surplus of undisposed trust
property remains. Again, the traditional view is that the surplus is returned to the
donor or his estate under a resulting trust because ‘equity abhors a beneficial vac-
uum’. So, in Re Abbott (1900), a gift on trust for the maintenance of two elderly
ladies came to an end on the death of the survivor. The initial trust was thus
completed and the surplus was held on resulting trust for the subscribers to the
sisters’ fund. Again, in Re Gillingham Bus Disaster Fund (1958), money was raised by
subscription for the victims of an accident and it was held that such funds as were not
applied for this purpose should result back to the donors because the other purposes
intended for the money were void for uncertainty. Again, however, if it is true that
intention is an essential element in the use of resulting trusts, evidence of the donor’s
desire to part forever with his money means that any surplus will not result (Westdeut-
sche). It is also important to realise that in this type of case, there first must have been
a trust which has been completed (or completed as far as the law allows). It is not
sufficient that there was an absolute gift to an individual bound up with a non-
binding motive to use the money for some specific purpose which then fails. So, in
Re Osoba (1979), a gift to provide the donor’s daughter with income for her education
was construed as an absolute gift to her with merely a non-binding direction to use
the money for educational purposes. So, when the daughter’s education was com-
plete, the surplus money belonged to her: the original gift was an absolute gift, not
a gift on trust for educational purposes and the doctrine of resulting trusts was
irrelevant.

This leads us on to another area where resulting trusts may be important. It often
happens that money is given in various ways to an unincorporated association for its
members or general purposes, as where a local wildlife group raises money from
donors and jumble sales. If this association then comes to an end, the surplus assets
must be disposed of: equity abhors a beneficial vacuum. At one time, it was thought
that these surplus assets should revert to the donors under a resulting trust (for
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example, Re West Sussex Constabulary) and this solution may still be adopted where
special circumstances require it, as with the distribution of the surplus assets of a
pension fund (Air Jamaica Ltd v Charlton (1999)). If a resulting trust is adopted,
equity is filling the beneficial vacuum created by the failure of the initial gift (sub-
ject, as before, to questions concerning the relevance of intention). However, in a
majority of recent cases, it is evident that the more favoured solution is to distribute
the assets of a defunct unincorporated association among the surviving members of
the association (that is, not necessarily among those people who provided the money
in the first place). This is because a donation to the association need not be construed
as a gift on a trust (which subsequently fails) but as an absolute gift to the members
of the association subject to their contractual obligations inter se, as created by the
rules of the association (Re Recher’s Trust (1972); Re Bucks Constabulary Fund Friendly
Society (No 2) (1979)). This construction, which ousts the resulting trust because it
denies the existence of a primary trust, is more convenient as it does not require an
extensive search for the original donors who may be very numerous and elusive. In
this sense, it is perhaps significant that the resulting trust solution has been adopted
primarily in those cases where the ‘donors’ are readily ascertainable, as in the surplus
funds of pensions case (Air Jamaica: resulting trust of employers’ and employees’
contributions; Davis v Richards and Wallington Industries Ltd (1990): resulting trust
for employers, employees having already received all they bargained for out of the
pension scheme).

Fourthly, we come to a type of resulting trust that has come to the fore in recent
years, especially in commercial transactions. Thus, if A (the donor) gives money to B
(the trustee) solely in order that B may pay his debts to C, if those debts are not paid,
the money will result to A under a resulting trust (Barclays Bank v Quistclose Invest-
ments Ltd (1970)). This may appear quite straightforward, but there are a number of
difficulties with this arrangement. For example, if B pays the money to C, A has no
claim, so the operation of the resulting trust in favour of A is dependent upon B
carrying out the specific purpose of paying his debts. Does this mean that the trust
imposed on B is a purpose trust that is valid under Re Denley (1969) (see Re Northern
Developments (Holdings) Ltd (1978))? Or that the equitable interest in the money is in
suspense (Carreras Rothmans Ltd v Freeman Mathews Treasure (1985))? Or that A is the
beneficiary under an express trust with a power to direct that the money be paid to C,
hence excluding resulting trusts altogether? Furthermore, once the trust imposed on
B is carried out (that is, he pays his debts), A will have a simple action in debt to
recover the money from B: hence A has lost his proprietary right in the property
under the resulting trust, to see it replaced by a personal right against B in debt, and
all this by B’s own actions. In other words, this example of a resulting trust is used in
a deliberate way to enable a donor to provide funds for another person (usually a
company with which the donor is connected) and to restrict the use of those funds for
a specific purpose, failing which the resulting trust comes into operation. The result-
ing trust is filling the beneficial vacuum, but only for the advantage of the donor and

117

RESULTING TRUSTS



 

the solution cannot be adopted where no primary trust existed (Box v Barclays Bank
(1998)). Furthermore, it is an intended consequence of the parties’ actions, in the
nature of a deliberate ‘failsafe’. It is very different from the ‘automatic’ resulting
trusts considered above which might be thought to arise by operation of law because
of an unintentional failure of the original arrangements. This type of resulting trust
does seem consistent with the ‘intention approach’ put forward in Westdeutsche, and
there is little doubt that the principle may now be applied in other circumstances.
For example, in R v Common Professional Examination Board ex p Mealing-McCleod
(2000), money paid for a specific purpose by a bank (security for the costs of litiga-
tion) and held on trust for that purpose, was repaid to the bank when the money was
not needed for the purpose.

Finally, brief mention must be made of a different kind of resulting trust. This is
the so-called ‘presumed’ resulting trust. A presumed resulting trust does not arise
automatically in order to fill a beneficial vacuum (assuming, post-Westdeutsche, that
this is an acceptable analysis), but exists because of a presumed intention of the
parties to create a trust over property. For example, a person who provides part of the
purchase money of a house will be presumed to have intended thereby to acquire part
ownership of that house under a presumed resulting trust (Dyer v Dyer (1788)), and a
person who pays for a lottery ticket may claim the winnings by resulting trust even
if, as a matter of form, the ticket is ‘owned’ by another (Abrahams v Trustee in
Bankruptcy of Abrahams (1999)). As such, this presumption can be rebutted by
evidence that the payment of money was as a gift or loan (Cowcher v Cowcher (1972))
or by the circumstances of the payment (Mumford v Ashe (2000): money provided in a
scheme designed to defraud creditors did not generate a resulting trust for the payer).
Of course, in one sense, the resulting trust is filling the beneficial vacuum created by
the payer’s lack of express intention as to why he is paying the money at all but, in
effect, this form of resulting trust is not used to determine ownership of apparently
ownerless property, but to give effect to the unexpressed intentions of the parties. It
is similar in many respects to the constructive trust approach to acquisition of co-
ownership as explained in Lloyds Bank v Rosset (1991). As will be obvious, this type
of resulting trust is fully consistent with the intention approach to resulting trusts
adopted in Westdeutsche. There is, however, a problem here. Such ‘co-ownership’
resulting trusts are now more frequently seen as constructive trusts pure and simple,
being examples of a trust imposed to remedy unconscionable conduct on the part of
the ‘paper owner’ of property, as in Midland Bank v Cooke (1995). Whether they
survive as a category of resulting trusts at all is open to question.

In conclusion, it is apparent that equity will go to great lengths to avoid a
beneficial vacuum and that the resulting trust is one device used to prevent this.
However, given that the categorisation of some resulting trusts as ‘automatic’ may
now be incorrect – as all resulting trusts might spring from intention and a resulting
obligation of conscience on the trustee – it could be the case that resulting trusts
should not be seen primarily as serving this aim. Moreover, although it is convenient
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and traditional to categorise resulting trusts according to the factual situations in
which they arise, this should not blind us to the common characteristics shared by all
resulting trusts: namely, that they identify the person who is to share in the bene-
ficial interest despite not being expressly declared to be a beneficiary of the trust.
How this can be explained, and the relationship of certain types of resulting trusts to
constructive trusts and also to the law of unjust enrichment (restitution), is a large
question, not yet fully resolved.

Question 26
The Over Village Association, a non-charitable, unincorporated body, existed to
safeguard the amenities in the village of Over. It derived its funds from members’
subscriptions, gifts by will and otherwise, the proceeds of local events such as jumble
sales and raffles, money in collection boxes and one large anonymous donation. The
village has now been granted Protected Status under European Union Regional
Funds and its future is secure. The Village Association is about to be disbanded, but
there is disagreement as to what to do with the considerable surplus funds that
remain. The treasurer comes to you for advice.

Answer plan

• The link between distribution of funds and validity of gifts.
• The need to consider each ‘source’ of finance separately.
• Resulting trusts, absolute gifts or bona vacantia.
• Rules to be adopted by the association, especially the establishment of a

winding-up mechanism.

Answer
The dissolution of an unincorporated, non-charitable association presents peculiar
difficulties in English law. The absence of incorporation often means that there is no
established procedure for winding up the association and its non-charitable status
deprives the court of the possibility of cy-près application of any property held on trust
consequent upon failure (or completion) of the original purposes. Consequently,
when advising the treasurer of this particular association as to the proper distribution
of its surplus assets, recourse must be made to the law of resulting trusts and related
principles. In addition, as we shall see, the ultimate destination of the surplus assets
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may well depend on both the source of each donation and the explanation of how it
was given validly.

When an unincorporated association ceases to exist there are three possible des-
tinations for any surplus assets. First, the surplus may be returned to the original
donors under a resulting trust. This assumes that the money was given to the
association on trust in the first place (that trust having been completed or failed:
Re Gillingham Bus Disaster Fund (1958)) and that the donor had not intended to part
forever with his money (Westdeutsche Landesbank Girozentrale v Islington LBC (1996)).

Secondly, the surplus assets might be divided up among those members of the
association in existence at the date of its demise. This, in turn, depends on recognis-
ing that the original donors transferred ownership of their donations absolutely to
the members, so that the property could be dealt with according to the members’
wishes as expressed and modified by the rules of the association (Re Recher’s Trust
(1972); Re Bucks Constabulary Fund Friendly Society (No 2) (1979); Artistic Upholstery
Ltd v Art Forma (Ltd) (1999)). Thirdly, it is possible that both the original donors of
the property have no interest in the surplus assets (no resulting trust) and that the
existing members have no claim either (for example, because the rules prevent them
taking a share). In such cases, the surplus assets may fall to the Crown as bona vacantia
(ownerless property) (Re West Sussex Constabulary’s Benevolent Fund (1971)).

In determining which of these three possibilities is the most appropriate in any
given case, it is important to identify precisely the source of the surplus assets and to
examine the reason why each original source of funds could be construed as valid in
law when it was given. This is particularly important given that an unincorporated
association (as here) has no legal personality of its own. The following analysis of each
of the ways in which the Over Village Association received money assumes that it is
possible to prove that an identifiable part of the surplus assets was derived from each
of these methods of donation.

(a) The surplus derived from members’ subscriptions

It might be thought that money derived from members’ subscriptions is most
appropriately returned to those members under a resulting trust, on the basis that
the primary purpose of their subscriptions has failed. Indeed, in some cases, this
solution has been adopted and each subscriber (whether still a member at the date of
dissolution or not) has received a share proportionate to his or her original contribu-
tions (Re Printers and Transferrers Amalgamated Trades Protection Society (1899), and see
Air Jamaica v Charlton (1999) in the context of surplus funds of pensions). However,
this solution presupposes that the members’ subscriptions were given ‘on trust’
in the first place, which trust has now failed or has not exhausted the trust property.
If true, this must have been a trust for the purposes of the association even though
such trusts for purposes are void under the beneficiary principle (Re Endacott
(1960)). Consequently, it is now more likely that income derived from members’
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subscriptions will be treated as having been given to the association not by way
of trust, but as an absolute gift to the members individually, albeit on the basis that
the money is to be used in accordance with the rules of the association, this forming
a binding contract between them (Re Recher’s Trust (1972); Re Bucks Constabulary
Fund Friendly Society (No 2) (1979); Artistic Upholstery). This would mean that any
surplus derived from subscriptions belongs to the members absolutely (that is, those
at the date of dissolution) and may be distributed among them according to their
contract (the rules). If the rules prevent the members taking any surplus assets
personally when the association dissolves, then either the rules must be changed
prior to dissolution (if permitted by the rules themselves) or the property will pass
to the Crown as bona vacantia. In our case, therefore, the presumption will be that
the members at the date of dissolution of the association may share in the surplus
assets derived from subscriptions, provided this is permitted by their contract inter se
under the rules.

(b) The surplus derived from gifts by will and otherwise

This presents a similar problem to members’ subscriptions, although now there
is a real choice to be made between the resulting trust option and distribution
of the surplus assets among the members. With gifts from identifiable persons,
there is a distinct possibility that the money will be treated as having been given
expressly for the purposes of the association and for nothing else. In other words,
a primary trust for the association’s purposes was intended which, having failed,
the surplus assets attributable to that source result back to the donors unless
there is evidence of a clear intention forever to have parted with the money
(Westdeutsche v Islington LBC (1996)). Of course, there are problems with this
interpretation, not least that trusts for purposes are void (Re Endacott (1960))
unless they fall within the Re Denley (1969) exception. So, unless this is a Re Denley
trust, in theory the donors should be able to recover the whole of their original
gifts – not merely the surplus after the void purpose had been undertaken and
failed. However, although the pure logic of this is compelling, the case law sug-
gests that only the surplus assets will result to the original donors and this would
probably be the case if the resulting trust option were followed with our associa-
tion (Re West Sussex Constabulary Widows Fund (1971)). Similarly, if gifts to the
Over Village Association could indeed be construed on a Re Denley basis, the
donors would be entitled only to the surplus funds under the resulting trust (Re
Abbott (1900)), the primary purpose trust having been valid, but then failed.
Finally, we should not discount the possibility that the Re Bucks Constabulary con-
struction could be adopted and that specific donations could be construed as gifts to
the individual members of the association under contract, in which case the same
considerations are relevant as those considered above when discussing members’
subscriptions.
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(c) The surplus derived from a large anonymous donation

The surplus attributable to this gift presumptively is to be dealt with in the same
way as that arising from specific individual donations (as above). Of course, should
the resulting trust option be followed, the anonymity of this donor creates a dif-
ficulty, although the court may well direct that the surplus assets be held in court
until claimed by the donor on production of satisfactory evidence, as in Re Gilling-
ham Bus Disaster Fund (1958). However, the fact that the donor wished for anonym-
ity might lead to the conclusion either: that he or she had intended to disclaim any
future interest in the gift and that it should be taken to be an absolute gift to
the members of the association to be used according to their contractual rights inter se
(Re Bucks Constabulary Fund (No 2)); or, that a trust for purposes existed but with a
resulting trust excluded by intention, with the surplus going to the Crown (Re West
Sussex Constabulary; Westdeutsche v Islington LBC; Davis v Richards and Wallington
Industries (1990)). So, with surpluses arising from this source of funds it seems that
all possible interpretations are available.

(d) The surplus arising from the proceeds of local events such as jumble sales and raffles

This source of the association’s funds presents the least difficulty. In fact, as made
clear in Re Bucks Constabulary Fund (No 2) (1979), there are two reasons why the
resulting trust option should be excluded. First, the people paying for jumble and
raffle tickets, etc., are entering into a purchase contract with the association for items
of jumble or raffle tickets and they obtain all they are entitled to when that contract
is carried out. The ‘donors’ have no claim on any surplus assets, having received their
full contractual entitlement. Secondly, and in any event, it is not the donor’s money
which goes to the association but the profit from the jumble sale or raffle after
deduction of expenses. Thus, the donors do not give a sum to the association at all.
Consequently, any surpluses derived from these activities cannot go by way of result-
ing trust and normally will be treated as an accretion to the general funds of the
association to be used by the members individually, subject to their contract inter se
(Re Recher’s Trust (1972)). The surplus may be distributed according to the rules of
the association as before.

(e) The surplus deriving from money placed in collection boxes

Once again, there is a difficulty here because the identity of the donors may be
impossible to establish and, indeed, they are likely to have given in such small
amounts that no claim to surplus will be made. Thus, the resulting trust option
seems impractical and absurd. However, as Harman J recognised in Re Gillingham
Bus Disaster Fund (1958), this could be the logical solution, as the donor might well
have intended that the money be used for the purposes of the association alone. Why
else would he put money in a collection box? In other words, the donor may have
intended a gift on trust, whose failure should mean a resulting trust in his or her
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favour. However, in Re West Sussex Constabulary Widows Fund (1971), Goff J was of
the opinion that money derived from street collections was given ‘out and out’ by the
donors, thus depriving them of any future claim to it. In that case, Goff J went
further and held that even the members of the Benevolent Fund had no claim to the
property because the association was not designed for their benefit, being ‘outward
looking’. Thus, the surplus fell to the Crown as bona vacantia. Further, although this
is a rather unattractive solution, and something of a last resort, Westdeutsche v Islington
LBC confirmed that the existence of a resulting trust depended on the donor having
an intention to recover his property. Consequently, where there is no such intention,
there can be no possibility of a resulting trust. So, in our case, the Over Village
Association may also be described as ‘outward looking’ and it is possible that both
the resulting trust (lack of intention) and gift to members (not consistent with the
purpose of the original donation) will be excluded.

This is the picture on the eve of the dissolution of the Over Village Association.
Obviously, much depends on the reason why the various donations to the association
were valid in the first place and the nature of the contract between the members
(that is, the rules of the association). The treasurer should ensure that he or she is
acquainted with those rules and the fact that it is possible for the appropriate
surplus assets to be distributed to those members in existence at the date of dis-
solution. Failing that, the property may fall to the Crown as bona vacantia. Finally,
any surplus derived from property which was subject to a primary trust will result
to the donors.

Question 27
Is it possible to identify a unifying underlying theory concerning resulting trusts?

Answer plan

• Automatic and presumed resulting trusts.
• Professor Birks’s theory.
• Swadling’s theory.
• Lord Browne-Wilkinson’s theory in Westdeutsche.
• Lord Wilberforce’s theory in Barclays Bank v Quistclose.
• Lord Millett’s theory in Twinsectra v Yardley; Air Jamaica v Charlton.
• Peter Gibson J’s theory in Carreras Rothmans.
• Dillon J’s theory in Re EVTR.
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Answer
A resulting trust is created by the court in favour of the settlor or transferor. This
trust arises whenever the location of the equitable interest in property is so unclear
that no other person is capable of making out a successful claim to the property.
In Re Vandervell (No 2), Megarry J classified resulting trusts into two categories,
namely, ‘automatic’ and ‘presumed’ (although his decision was reversed by the Court
of Appeal). Automatic resulting trusts arise where the beneficial interest under an
express trust remains undisposed of. Such trusts arise in order to fill a gap of owner-
ship. The notion here is that such trusts arise by operation of law irrespective of the
intention of the transferor or settlor. Indeed, in Vandervell v IRC, the transferor, Mr
Vandervell, was held to have retained an equitable interest in the shares even though
this did not accord with his intention. The equitable or beneficial interest cannot
exist in a vacuum and as a last resort the court implies a trust in favour of the settlor/
transferor. The policy which underpins this type of resulting trust involves the
destination of the beneficial interest when the instrument creating the intended trust
or gift is silent as to the application of the equitable interest. The automatic result-
ing trust arises in a variety of situations, such as the failure of an express trust, or the
transfer of property to trustees without specifying the terms of the trust, or the
transfer of property is made subject to a condition precedent which is incapable of
being fulfilled, or where the trust exhausts only some of the trust property. Indeed, it
may be possible to classify the occasions which give rise to an automatic resulting
trust into two categories, namely:

(a) transfers of property subject to conditions precedent that have failed to occur;
and

(b) uncertainty concerning the destination of a surplus of trust funds.

In Vandervell v IRC the House of Lords decided that the destination of the equitable
interest in the option to repurchase shares was held on a resulting trust for the settlor
in order to fill a gap in ownership. Similarly, in Re Ames (1884) a trust of a marriage
settlement that failed was held on resulting trust for the settlor as a last resort. In
Barclays Bank v Quistclose (1970) the House of Lords decided that a transfer of funds
on a conditional loan arrangement was held on resulting trust for the lender when
the relevant condition was not satisfied. In this case Lord Wilberforce decided that
two successive trusts were created. A ‘primary’ trust for the shareholders (the purpose
of the specific loan) and a ‘secondary’ trust for the lender arising on the failure of the
primary trust. Likewise, in R v Common Professional Examination Board ex p Mealing-
McCleod (2000) the Court of Appeal decided that a Quistclose trust was created where
a specific loan from Lloyds Bank was made to the borrower for the purpose of security
of costs and subject thereto, to be held on trust for the lender.

However, Peter Millett in an article argued that the ‘primary’ trust idea was
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fundamentally flawed on the ground that as an intended express trust there was no
beneficiary with a locus standi capable of enforcing the trust. Such a trust, if there was
one, would be inconsistent with the beneficiary principle. In Twinsectra v Yardley
(2002) Lord Millett described the Quistclose trust as a simple commercial arrange-
ment akin to a retention of title clause. This arrangement enables the borrower to
have recourse to the lender’s money for a particular purpose without entrenching on
the lender’s property rights more than necessary to enable the purpose to be
achieved. The money remains the property of the lender unless and until it is applied
in accordance with his directions, and insofar as it is not so applied it must be
returned to him (the lender). The significance of this analysis of the Quistclose result-
ing trust is that the lender retains an equitable interest in the sum loaned until the
fund is applied to the specified purpose. Whereas the view of Lord Wilberforce is
that the resulting trust springs back to the lender when the specified purpose is not
carried out.

Surplus funds are held on resulting trust for the settlor or transferor on the
ground that he had parted with the funds for a specific purpose and by implication
had retained an interest in the remainder where the specific purpose remained
unfulfilled, see Re Abbott (1900). The same principle was adopted in Re Gillingham
Bus Disaster Fund (1958) with regard to anonymous donors, although this extension
was doubted in Re West Sussex Constabulary Fund (1971).

On the winding-up of an unincorporated association with surplus assets available
for distribution the resulting trust was the original remedy adopted by the courts.
This institution represents, in theory, a solution to the problem, although the more
recent cases have considered this basis of distribution with disfavour. This approach
was adopted in Re Printers and Transferrers Society (1899) and Re Houbourn Aero Com-
ponents Air Raid Distress Fund (1946). The courts have repeatedly stressed that the
resulting trust is unsuitable in this context for the members paid their subscriptions
on a contractual basis. The distribution of assets ought to be effected on a contractual
basis. Accordingly, a second solution adopted by the courts is that the members of a
society who make their contributions have received, or are receiving, or expect to
receive benefits from the funds of the society during its continuance. On the date of
liquidation, such members do not expect the return of their subscriptions or assets of
the society, for the members had parted ‘out and out’ with their subscriptions.
Accordingly, the assets of the society may be taken by the Crown as bona vacantia.
This doctrine means that where property has no apparent owner, it will pass to the
Crown. This solution is adopted only as a last resort when the settlor, beneficiary and
no one else is entitled to claim the property. The property being ownerless, the
Crown will step in to fill the gap, see Cunnack v Edwards (1896), Re West Sussex
Constabulary Fund (1971). However, in Re Bucks Constabulary Fund (No 2) (1979) the
court decided that a resulting trust for the members of the association was created.

The ‘presumed’ resulting trust arises, in the absence of evidence to the contrary,
when property is purchased in the name of another, or property is voluntarily
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transferred to another, for example A purchases property and has the legal title
conveyed in the name of B, or A transfers the legal title to property to B. In both
cases the destination of the equitable title has not been specified. In these circum-
stances, B prima facie holds the property on trust for A, see Dyer v Dyer (1788);
Re Vinogradoff (1935). This type of resulting trust is created in order to fulfil the
presumed intentions of the parties. The presumption will, of course, be rebutted by
the transferor’s contrary intention wherever, on the evidence, that contrary intention
is expressed.

Professor Birks’s thesis on resulting trusts is that both types of resulting trusts,
automatic and presumed, are based on the intention of the settlor/transferor and to
prevent unjust enrichment. If the settlor/transferor does not intend to transfer a
beneficial interest to the legal owner, the court will create a resulting trust in order
to prevent the unjust enrichment of the transferee. The same principle applies where
the transferor disposes of his interest to the transferee by virtue of a mistake or on a
total failure of consideration. The transferee does not acquire a proprietary interest in
the subject matter of the transfer, but is under an obligation to hold the property on
trust for the transferor. The view that the resulting trust is created in order to
prevent unjust enrichment appears to be circular. Where the transferee appears to
have been ‘enriched’ by the transfer, it only makes sense to describe the enrichment as
‘unjust’ if it has already been acknowledged that the transferee holds the benefit
under a resulting trust for the transferor. It is the trust which arises as an automatic
incident of the transferor’s ongoing beneficial interest that renders ‘unjust’ the
apparent beneficial ownership of the transferee. On the other hand, William Swadling
has argued that the resulting trust is displaced by evidence of intention which is
contrary to the intention to create a trust. If the transferor intended the transferee to
have the equitable interest, the existence of a mistake on the part of the transferor
does not change things and does not give rise to a resulting trust. The transferor
will be able to recover the mistaken payment at common law on a total failure of
consideration. Swadling’s theory was endorsed by Lord Browne-Wilkinson in the
Westdeutsche case.

Megarry J’s twofold classification of resulting trusts in Re Vandervell (No 2) has
been the subject of some refinement. Lord Browne-Wilkinson, in Westdeutsche Landes-
bank Girozentrale v Islington LBC (1996), did not fully agree with Megarry VC’s classi-
fication and declared that resulting trusts arise on two occasions: namely, where
there is a purchase in the name of another and where there is a surplus of trust funds.
He added that both types of trusts are examples of trusts giving rise to the common
intentions of the parties. The automatic resulting trust that Megarry J referred to may
not arise because the settlor expressly or by implication may abandon any beneficial
interest in the equitable interest, see Re West Sussex Constabulary Fund. In this case the
court decided that the surplus funds were taken by the Crown on a bona vacantia.

The comparison of Lord Browne-Wilkinson’s classification of resulting trust with
Megarry J’s categorisation lie with the ‘automatic’ resulting trust and whether the
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basis of imposition of the trust is the common intention of the parties (as Lord
Browne-Wilkinson suggested). However, Lord Browne-Wilkinson’s classification
appears to be incomplete for there is no acknowledgment of a resulting trust that
arises to fill a gap in ownership (see Vandervell v IRC) or an occasion where a transfer
to a fiduciary fails ab initio (see Re Ames). In addition, Lord Browne-Wilkinson opines
that both types of resulting trusts arise by reference to the common intention of
the parties.

This notion of a common intention resulting trust was also expressed by Peter
Gibson J in Carreras Rothmans Ltd v Freeman Mathews Treasure (1985). The difficulty
with this rationale for the creation of a resulting trust is that the boundaries between
resulting and constructive trusts become blurred. It is true that in both cases the
courts create the trust. In the case of constructive trusts the courts have deliberately
left open the boundaries for the imposition of such trusts. The objective here is to
prevent the trustee abusing his position. The court retains the power to monitor the
transaction and to impose an order that will redress the imbalance. It is unnecessary
for the resulting trust to perform the same task but with the added restriction of
restoring the property to the settlor or transferor.

In Re EVTR (1987), the court decided that a loan made for a specific purpose
imposes a constructive trust on the borrower. But if only part of the sum borrowed
was used for the stated purpose, the remaining part of the fund, not so applied, was
required to be held on resulting trust for the lender. In other words, both a construct-
ive and resulting trust will arise in respect of the use of part of the funds under a
conditional loan arrangement.

In Air Jamaica v Charlton (1999), Lord Millett emphasised the relevance of inten-
tion in the context of a resulting trust. He also added that the resulting trust will
arise whether or not the settlor/transferor intended to retain a beneficial interest. In
this case a surplus of pension funds was held on resulting trust for the company and
its members.

Essentially, a resulting trust arises as a default mechanism that returns the prop-
erty to the transferor, in accordance with his presumed (or implied) intention, as
determined by the courts. Very often the transferor may not have contemplated the
possibility of a return of the property (see Vandervell v IRC) but this may be regarded
as immaterial if, in the discretion of the court, the circumstances trigger a return of
the property to the transferor.

Note

These three questions are typical examples of examination material on resulting
trusts. They require a knowledge of recent case law and a firm grasp of the distinc-
tion between a gift on trust and an absolute gift outright to a donee. The answer is
now complicated by the dictum that a resulting trust can exist only where supported
by the original donor’s intention (Westdeutsche v Islington LBC). It remains to be seen
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whether this goes unchallenged. If it becomes the accepted orthodoxy, the distinc-
tion between automatic and presumed resulting trusts will have been exploded.

Question 28
Consider the ownership of the equitable interests in the relevant properties, in
respect of each of the dispositions made by Alfred of properties which he originally
owned absolutely:

(a) A transfer of 10,000 shares in British Telecom plc to his wife, Beryl, subject to an
option, exercisable by their son, Charles, at any time within the next five years, to
repurchase 5,000 of the shares. The shares have been duly registered in Beryl’s
name and she pays 50 per cent of the dividends received to Alfred.

(b) A transfer of £50,000 to trustees ‘upon trust to distribute all or such part of the
income (as they in their absolute discretion shall think fit) for the maintenance
and training of my housekeeper’s daughter, Mary, until she graduates from
University or reaches the age of 25, whichever happens earlier’. Mary, aged 24,
has recently graduated from London University.

(c) A transfer of £70,000 to the trustees of his daughter’s marriage settlement:
‘Upon trust to pay the income to my daughter, Danielle, so long as she does not
have an abortion and on her death, to her husband, Ernest, and on his death to
pay the capital and income to their children in equal shares.’ Five years after the
transfer Danielle has an abortion. Ten years after the transfer, Danielle, Ernest
and their only child, Frederick die in a fire.

Answer plan

• Presumption of advancement and evidence in rebuttal.
• Automatic resulting trusts or ‘out and out’ gifts.
• Limitation restricted by public policy.
• Acceleration of postponed interests.
• Doctrine of commorientes.

Answer
In each of these transactions the location of the equitable interest is prima facie
unclear. One solution adopted by the courts over the centuries is the institution of
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the resulting trust – automatic and presumed. The relevance of such a trust will be
considered in respect of each transaction.

(a) A transfer of 10,000 shares in British Telecom plc to his wife, Beryl

We are told that the legal title to the BT shares has been vested in the name of
Alfred’s wife, Beryl. This involved a voluntary transfer of the legal title to property
by a husband to his wife. There has been no indication as to the destination of the
equitable interest in the shares. The prima facie solution adopted by the courts
involves a presumption of advancement, for a special relationship existed between
the transferor and the transferee, see Bennet v Bennet (1879). This special relationship
is that of husband and wife and the relevant transaction is in respect of a transfer by a
husband to his wife of the legal title to 10,000 shares. A presumption of advance-
ment is a presumption of a gift in the sense that the equitable interest prima facie
follows the legal title. The reason for this rule is that over the centuries the court had
decided that in the first place a moral obligation was imposed on a husband to care
for his wife or to make gifts for her benefit. Accordingly, a transfer by the husband to
his wife is treated as a fulfilment of a husband’s moral obligation. Thus, as a starting
point Beryl is presumed to be the equitable owner of 10,000 shares based on the
same terms on which the legal interest is vested in her.

Has the presumption been rebutted? The presumption of advancement (and
indeed resulting trusts) is an artificial rule for allocating the equitable interest in
property when this is unclear. The presumption may be rebutted by evidence that
establishes the true intentions of the parties. Such evidence may take the form of oral
or written statements as well as the conduct of the parties. However, there are two
principles that are applied by the courts in this context – whether the evidence is
admissible and, if so, the weight to be attached to such evidence. We are told that
Beryl pays 50 per cent of the dividends to Alfred. In the absence of oral or written
evidence, this is evidence of conduct that is prejudicial to Beryl in the sense that it
may indicate an acknowledgement from Beryl that 50 per cent of the equitable
interest belongs to Alfred. Has she consistently paid this amount of the dividends to
Alfred? Did she feel obliged to do so? Does Alfred expect to receive this amount
when the dividends are paid to Beryl? Are there any mitigating factors that exist in
favour of Beryl? These are issues that are connected to the weight of the evidence.
Issues of weight are for the tribunal of fact. If the court is convinced that Beryl’s
conduct acknowledges the interest of Alfred, the presumption of advancement will
be rebutted as to 50 per cent of the shares. The effect would be that Beryl holds
50 per cent of the shares (capital) on resulting trust for Alfred, subject to the terms of
the initial transfer. Alternatively, if the presumption is not rebutted, Beryl will be
entitled to the shares in equity but subject to the terms of the initial transfer.

An additional complication is that the initial transfer of the shares by Alfred to
Beryl was subject to an option exercisable by Charles to repurchase 50 per cent of
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the shares within five years. Thus, the legal right to exercise the option was vested in
Charles. This much is clear. The question in issue concerns the location of the
equitable interest in the option. This is a voluntary transfer of property rights by a
father to his son and this gives rise to a presumption of advancement. The effect is
that, prima facie, Charles acquires the equitable interest in the option. We have not
been given any evidence that could be used in rebuttal of this presumption of
advancement. On this basis Charles may maintain his equitable interest in the
option. It follows that Beryl is under a duty to retain 50 per cent of the shares for at
least five years.

(b) A transfer of £50,000 to trustees

The issue in this problem is whether Mary’s beneficial interest terminates when she
graduates from London University or, alternatively, whether her interest continues.
If Mary’s interest terminates, an automatic resulting trust will arise in favour of the
transferor as a default mechanism.

The transferor stipulated two alternative events that will trigger a termination of
Mary’s interest – attaining the age of 25 and graduating from university and added
‘whichever happens earlier’. Mary has recently graduated from London University.
This is the earlier event. What effect will this have in respect of the trust? One
solution is that a resulting trust arises. The graduation from London University is a
determinable condition that signals the end of Mary’s interest in the trust. This
solution was adopted in Re Abbott (1900), where funds were raised for the benefit of
two impecunious ladies. On the death of the last surviving beneficiary, creating a
surplus of funds, the court decided that a resulting trust for the contributors had
arisen.

Alternatively, the court may, on construction, decide that the ultimate intention
of the transferor was to benefit Mary ‘out and out’ with education as the motive for
the gift. This was the approach adopted in Re Andrews (1905) and Re Osoba (1979).
There was a similarity in both of these cases in that the transfer on trust was for the
education of the beneficiary and they were still capable of enjoying the benefit from
the trust. In Osoba the court interpreted ‘education’ liberally and did not restrict it to
formal education. In addition, the beneficiaries were still capable of benefiting from
the trust. If this approach is adopted to the facts of this problem, it would be possible
for Mary to remain a beneficiary and enjoy the income from the property until at
least she attains the age of 25. On attaining that age, which is precise and does not
create any room for construction, Mary’s interest will terminate and a resulting trust
will be set up for the transferor.

(c) A transfer of £70,000 to the trustees of his daughter’s marriage settlement

There are several issues in this problem. The terms of the trust indicate that the
income is payable to Danielle until her death, subject to a restriction that she does
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not have an abortion. Five years after the transfer Danielle has an abortion. The first
issue is whether this clause is void on the ground of public policy. It is not a positive
requirement that Danielle must have an abortion (which might be void), but it is a
negative prohibition that she does not have an abortion. On this basis it is likely that
the clause is valid. The next issue concerns the effect of the abortion that Danielle
arranged. In particular, would this condition trigger the termination of Danielle’s
interest? If the court decides that a condition subsequent has taken place and that
this brings Danielle’s interest to an end, the next issue is the destination of the
equitable interest. Ernest, the next in line, is entitled to the income on the death of
Danielle, and not merely on the termination of her interest. The issue is whether
a resulting trust arises or alternatively, that Ernest’s interest is accelerated after
Danielle has an abortion. The doctrine of acceleration of a postponed interest is based
on the notion that if a prior interest under a trust fails so that the reason for the
postponement disappears, a subsequent interest may be brought forward and be
enjoyed immediately. The gap in ownership may be filled by an acceleration of a
subsequent interest. There is no room for a resulting trust in order to delay the
enjoyment of the subsequent interest. Such complications often take place where a
draftsman of a trust or will fails to foresee a contingency which has in fact taken
place. The court will construe the trust instrument or will in order to ascertain
whether there is a gap in ownership and whether the doctrine of acceleration is
capable of filling that gap, see Re Cochrane (1955). Applying the test to the facts
of this case, it appears that no provision is made in the trust for the equitable interest
in the events that have taken place. In such an event the court may apply the doc-
trine of acceleration and bring forward Ernest’s life interest after Danielle’s interest
lapses.

All three parties die in a car crash. For the purposes of inheritance it may be
necessary to ascertain the order in which the parties died. If there is no medical
evidence to determine the order of death the doctrine of commorientes (endorsed in
s 184 of the Law of Property Act 1925) may be adopted to identify when the
deaths are deemed to take place. This rule stipulates that the order of deaths is based
on the seniority of the individuals. Thus, Frederick is presumed to be the last to die
and the property may be distributed to Frederick’s heirs.
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CHAPTER 6

CONSTRUCTIVE TRUSTS 1
THE DUTY NOT TO MAKE A PROFIT FROM THE

TRUST AND CO-OWNERSHIP TRUSTS

INTRODUCTION

In the following two chapters we will turn our attention to one of the most versatile
of all the forms of the trust concept: the constructive trust. Indeed, so versatile is this
concept in the modern law that there really are several types of constructive trusts, all
of which bear the same name, but which do not necessarily share the same character-
istics or serve the same purposes, save only that they all arise by operation of law
consequent upon some defect of conscience on the part of the constructive trustee. In
this particular chapter, we will consider two specific kinds of constructive trusts. First,
there is the constructive trust that is imposed on a trustee or other fiduciary as a con-
sequence of that person using his or her position to make a personal profit or gain. In
essence, this constructive trust requires the trustee or fiduciary to hold to account any
such profits on trust for the beneficiaries or persons to whom the fiduciary duties are
owed, see Crown Dilmun Ltd v Sutton (2004). It is in the nature both of a remedy
against the trustee/fiduciary for unauthorised activities and a safeguard that ensures
that she acts for the benefit of the trust and not for herself. Secondly, we shall con-
sider the particular principles applicable to the acquisition of interests in land where
a person claims a share in a matrimonial or quasi-matrimonial home belonging in
law to another. This species of constructive trust is in the nature of a remedy against
the legal owner of property, against whom the constructive trust is deployed, in
order to achieve equity between the parties.

At the outset, it should be noted that it is notoriously difficult to define with
precision the exact circumstances in which a constructive trust may arise. Yet, per-
haps that is just as it should be. If there is a common thread that links all types of
constructive trusts (and that is debatable), it is that they are used to prevent and
rectify inequitable conduct. Consequently, some of the material considered in this
chapter may well overlap with material considered elsewhere.
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Question 29
Discuss the trusts issues raised in each of the situations below and advise the parties
concerned:

(a) Sgt Jim Tow was until recently a British member of the UN peacekeeping force
in Utopia. He was in charge of the security of food depots. He has accumulated
a sum of £50,000 in a London bank account. This money came from bribes he
received from some civilian workers of a large aid agency working in Utopia who
were illegally selling UN food supplies to private food shops. These facts have
now been exposed by a Sunday newspaper.

(b) Peter is the company secretary of two companies, namely, X Co Ltd and Y Co
plc. Six months ago he passed on to his friend, James, special company informa-
tion on the two companies. James subsequently sold the information to a third
company for £100,000, which he shared with Peter.

Answer plan

• Conflict of duty and interest.
• Duty to account for bribes received.
• Whether trust information may be treated as trust property.
• Knowingly receiving trust property.

Answer
(a) Sgt Tow

Jim Tow has accumulated £50,000 from bribes by illegally selling UN food supplies
to private shops. The question is whether he is accountable to the UN agency for
these bribes. The general rule is that a person occupying a position of confidence
(such as a trustee or fiduciary) is prohibited from deriving any personal benefit by
availing himself of his position, in the absence of authority from the beneficiaries,
trust instrument or the court. In other words, the trustee or fiduciary should not place
himself in the position where his duties may conflict with his personal interest. If
such a conflict occurs and the trustee obtains a benefit or profit, he is accountable to
the claimants as if he is a constructive trustee. This is known as the rule in Keech v
Sandford (1726).

The ingredients of the claim are:
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(1) the defendant holds a fiduciary position towards the claimant; and
(2) the defendant obtained a benefit; and
(3) there is a causal connection between the relationship and the benefit.

Failure to establish all of these conditions would lead to a failure in the proceedings.
The first issue is whether Sgt Tow is a fiduciary. This is a question of law. The
concept was defined by Millett LJ in Bristol and West Building Society v Mothew
(1996) as someone who has undertaken to act for or on behalf of another in circum-
stances which give rise to a relationship of trust and confidence. Millett LJ went on
to lay down the duties imposed on a fiduciary and added that he is prohibited
from making an unauthorised profit. On the facts of the problem Sgt Tow was a
member of the UN peacekeeping force in Utopia. He acts on behalf of an inter-
national agency. It would appear that Sgt Tow, as a security officer, is undoubtedly a
fiduciary and owes fiduciary duties to the claimant; see Reading v Attorney General
(1951). The next issue is whether he had obtained a profit. This is a question of fact
and we are told that he has accumulated £50,000 in a London bank account. Did he
receive this sum in his capacity as a fiduciary? This is also a question of fact and
requires a causal link to be found between the receipt of the sum and his fiduciary
capacity. We are told that the £50,000 was received as bribes for the illegal sales to
private shops. This is conclusive evidence that, in effect, he abused his position as a
security officer and consciously and deliberately released the food to unauthorised
persons in return for remuneration. On the question of accountability for the bribes,
the clear rule is that the defendant is required to pay back the bribes that he received,
see Lister & Co v Stubbs (1890) and Attorney General for Hong Kong v Reid (1994). But if
the defendant had invested the bribes and received a profit, a more complicated
question is involved, namely, whether he is accountable only for the bribes and
whether in addition to the bribes he is accountable for the profits derived from
the bribes. The solution adopted by the Court of Appeal in Lister v Stubbs was
that on receipt of the bribe a relationship of debtor and creditor is created. This
did not involve the trust notion. However, the Privy Council in Attorney General
for Hong Kong v Reid refused to follow Lister and decided that both the bribe and
the additional profit are held upon trust for the persons to whom the duty is
owed. On receipt of the bribe, the fiduciary becomes a trustee of the sum for the
benefit of the innocent party and is liable to account for this property and any
derivative profits. If the bribe is used to purchase other property which decreases
in value, the fiduciary is required to account for the difference between the bribe
and the undervalue. Alternatively, if the property has increased in value, the
innocent party is entitled to claim the surplus, for the fiduciary is not entitled to
profit from a breach of his duties. The reason for this rule is that when the bribe
is received, it is required to be paid immediately to the claimant, principal –
equity considers as done that which ought to be done. Thus, a constructive trust
is attached to the bribe. The effect is that the £50,000 in the bank account may be
the subject of a constructive trust in favour of the claimant.
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(b) Peter

Peter, a company secretary, is an officer of the companies, X Co Ltd and Y Co plc and
is clearly a fiduciary in respect of those companies. He discloses sensitive information
concerning the companies to James. On the basis of the analysis in (a) above he is in
breach of his duties as a fiduciary in both unlawfully disclosing the information and
receiving a profit as a result of the disclosure. He has allowed his duties to conflict
with his interest; see Industrial Developments v Cooley (1972) and Regal (Hastings) Ltd v
Gulliver (1942). In Boardman v Phipps (1967) an argument was raised as to whether
information was capable of being treated as trust property. The House of Lords, by a
majority, decided that confidential information was capable of being trust property.
On the facts of this problem Peter has used trust property (information) to derive an
unauthorised profit and is therefore accountable as a constructive trustee.

Peter’s accomplice, James, may also be liable as a constructive trustee and be
under a duty to account to the claimants for the profits that he made by selling
confidential information (trust property). The test, laid down by Hoffman LJ in
El Ajou v Dollar Land Holdings plc (1994), is whether:

• James received trust property,
• in breach of trust; and
• knows that the information is trust property; and
• acts in a way inconsistent with the trust.

On the first issue the court decided in Boardman v Phipps that confidential informa-
tion is capable of being trust property (see above). With regard to the problem there
was clearly a breach of trust in that the companies did not authorise the disclosure of
the information. Does James have knowledge that the information is trust property?
‘Knowledge’ for these purposes had been classified by Peter Gibson J in Re Baden
Delvaux (1983) as including subjective and objective knowledge. This is a question
of degree. Since James does not repay the proceeds of sale to the companies, he acts
inconsistently with the trust. Accordingly, a court order may be attached to the
£100,000 received by James.

Alternatively, in Re Montagu Settlement Trust (1987) and more recently in BCCI v
Akindele (2000) the court decided that the basis of liability when a stranger receives
trust property for his own benefit is unconscionability, i.e. whether it would be
unconscionable for the defendant to retain the property. The court also decided that
the test is subjective knowledge or dishonesty. In Twinsectra v Yardley (2002) the
House of Lords decided that the test for dishonesty is the combination test that
exists in criminal law, i.e. the defendant’s conduct is dishonest by reference to the
ordinary standards of reasonable and honest people and that he himself realised
that his conduct was dishonest by those standards. This is both an objective and
subjective test.

If James did not receive the trust property but merely assisted Peter dishonestly
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in a fraudulent design, he (James) will be accountable as if he was a constructive
trustee. This was the test laid down in the definitive case of Royal Brunei Airlines v
Tan (1995). The basis of liability is dishonesty which has been interpreted in Twinsec-
tra. Further, in Barlow Clowes International Ltd v Eurotrust (2006), the Privy Council
decided that an inquiry into the defendant’s views about standards of honesty was
not required.

Note

See Question 36 for a full discussion of the liability of a stranger who has inter-
meddled with trust property.

Question 30
A trustee must not place herself in a position where her interest and duty conflict.

Discuss, with reference to decided cases.

Answer plan

• Constructive trusts imposed on persons already in a fiduciary position in
order to ensure that any profit made by virtue of that position is not retained.

• There is a duty to the trust but a self-interest to keep the profit: thus, merits
of trustee’s action are not determinative of their right to keep a profit.

• Examples of various circumstances in which this liability can arise.

Answer
According to Lord Herschel in Bray v Ford (1896), a trustee or other fiduciary must
not place herself in a position where her interest and duty conflict. Similarly, a
trustee or fiduciary is not permitted to profit from her fiduciary position except when
authorised to retain such profit. Consequently, any personal gain attributable to
the trusteeship or fiduciary position must be held on constructive trust for the
beneficiaries of the trust or the persons to whom the fiduciary relationship is owed
(Aberdeen Town Council v Aberdeen University (1877)). The essence of the matter is that
a trustee (or other fiduciary) owes clear and strict duties to administer the trust
property or other assets for the benefit of those entitled in equity to that property or
assets. In order to ensure that these duties are honoured in full, there is a virtually
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absolute bar against the trustee using her position for any personal gain. Such is the
strictness of this rule that a constructive trust will be imposed on a trustee or other
fiduciary irrespective of any intentional deceit, recklessness or negligence on her part
(Regal (Hastings) Ltd v Gulliver (1942)). It is enough if the trustee or fiduciary has
simply placed herself in a position where her duty to the trust has conflicted with her
own interest. In Crown Dilmun Ltd v Sutton (2004), the court decided that a fiduciary,
who concealed information from his employer concerning the opportunity to
redevelop property in order to benefit himself, was accountable to the claimant for
the profits received.

This overriding principle of equity is of general application, but it is now recog-
nised that there are a number of identifiable situations where the court will intervene
to impose a constructive trust on a trustee or fiduciary. These situations represent
accepted occasions when a conflict of interest and duty – irrespective of fault – will
result in the imposition of a constructive trust and the holding of any gain or profit
for the beneficiaries or persons entitled.

First, as a matter of principle, trustees are under a duty to act without remuner-
ation: trusteeship is essentially gratuitous. The trustee’s obligation is to ensure the
most efficient running of the trust, without the self-interest of creating unwarranted
work for which they could be paid (Robinson v Pett (1734)). However, even though
the rule is strictly applied, it must be emphasised that there is nothing illegal in a
trustee receiving remuneration for her work. Rather, any remuneration so received
will presumptively be held by way of constructive trust unless there is some applic-
able rule of law or statute or specific provision in the trust instrument which allows
the fiduciary to retain the payment. Consequently, most professionally drafted trusts
will contain a remuneration clause authorising the trustees to be paid, and the court
retains an inherent jurisdiction to order remuneration if this would be for the better
administration of the trust (Re Duke of Norfolk’s Settlement Trusts (1981)). More
importantly, the Trustee Act 2000 contains general provisions authorising the pay-
ment of remuneration or stipulating the circumstances in which remuneration can be
paid (ss 28–30). They will provide remuneration for nearly all professional trustees,
subject to any express terms of the trust instrument. Other means by which the trustee
may properly claim to keep any remuneration arise from the existence of a contract to
that effect with the beneficiary (although a promise to fulfil existing duties is not
good consideration), under certain statutory provisions (for example, s 42 of the
Trustee Act 1942; Judicial Trustee Act 1896), under the special rules relating to
solicitor trustees (Cradock v Piper (1850)) and where the payment is earned during
administration of assets abroad (Re Northcote’s Will Trusts (1949)).

Secondly, there is a rule that a trustee may not purchase for herself certain types of
property, in particular rights in property which should properly be purchased for the
beneficiaries. So, where a trustee holds a lease for the beneficiaries, if she sub-
sequently obtains a renewal of that lease for herself, the renewed lease will be held on
constructive trust for the beneficiaries (Keech v Sandford (1726)). This will be so even
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if it is clear that the landlord would not have renewed the lease in favour of the
beneficiaries. The trustee’s duty is to act in the best interests of the beneficiaries, not
in her own and there is an irrebuttable presumption of law that a trustee cannot take
the benefit of the lease for herself (Re Biss (1903)). In similar fashion, it has been held
in Protheroe v Protheroe (1968) that a constructive trust will be imposed on a trustee
who purchases the reversion expectant on a lease which is trust property, once again
because the trustee should have been concerned to acquire that reversion for the bene-
ficiary, not for herself. This decision has been subject to considerable criticism, espe-
cially as earlier authority (Griffith v Owen (1907)) seemed to limit the principle to
cases where the lease itself was renewable by custom and hence was already approach-
ing freehold ownership. Nevertheless, the case has been followed without demur and
may now represent as firm a rule as that of Keech itself (Re Thompson (1934) and Popat
v Shonchhatra (1997)).

Thirdly, as explained in Tito v Waddell (No 2) (1977), a trustee is unable to
purchase the trust property itself. Simply put, the trustee cannot be both vendor
(as trustee) and purchaser of property which she is holding for the benefit of another
(Ex p Lacey (1802)). This is known as the ‘self-dealing’ rule, although it should be
emphasised that, in some circumstances, a trustee will be permitted to retain her
purchase if the reasons for the self-dealing rule are not present. Thus, in Holder v
Holder (1966) an executor (that is, a fiduciary) who had little to do with the adminis-
tration of the estate was permitted to retain property which he had purchased openly
and at market value, despite the fact that, technically, the self-dealing rule had been
violated. However, such cases must be examined closely for the overriding principle
is that a trustee or fiduciary must not put herself in a position where her interest and
duty conflict: it is usually immaterial once that position is reached whether there was
any actual conflict of duty and interest.

Fourthly, and in similar vein, the ‘fair dealing’ rule makes it clear that a trustee
may only purchase the interest of the beneficiary if the transaction was at full market
value and the trustee disclosed all material facts (Dougan v Macpherson (1902)).
Again, the trustee must not use her position to gain an advantage when she should
be acting for the beneficiaries, and so the sale will be disallowed if the trustee had
made use of her position to achieve the purchase. Likewise, a trustee cannot sell her
own property to the beneficiary without making full disclosure of all material facts
(Re Cape Breton Co (1885)).

Fifthly, there are a number of cases, involving different factual backgrounds,
where the court has imposed a constructive trust on a fiduciary because of a conflict of
interest and duty in a business context. For example, it has been held that any fees
paid to company directors who hold those directorships because of their legal owner-
ship of trust shares must be held on trust for the beneficiaries (Re Francis (1905); Re
Macadam (1946)). Again, the essence of the matter is that such directors will have
received fees only because they were trustees, although if their appointments were
not due to their holding trust shares, the fees may be retained (Re Dover Coalfield
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Extension (1908)). Again, in Williams v Barton (1927), a trustee who persuaded the
trust to employ a firm of stockbrokers from whom he received a commission was held
to hold that commission on constructive trust for the beneficiaries and in Boardman v
Phipps (1967), a solicitor who made a profit from the purchase of shares, having
gained important information while acting as a fiduciary, was required to hold that
profit on trust. A further example is provided by Reading v Attorney General (1951),
where an army sergeant was held to be a constructive trustee of monies received for
escorting vehicles unsearched through army checkpoints, although in Regal
(Hastings) Ltd v Gulliver (1942) it was emphasised that neither fraud nor absence of
bona fides was necessary to trigger the imposition of the constructive trust in these
circumstances (see, also, LSE v Pearson (2000)). The presence of a good motive may
mean, as in Boardman, that a fiduciary is entitled to receive equitable remuneration
for her skill in achieving a profit, even though the profit itself must be held on trust
for the beneficiaries. Obviously, however, this jurisdiction will not be exercised in
favour of a fiduciary who is mala fides or whose fiduciary duties positively prohibit
personal gain (Guinness plc v Saunders (1990)).

Clearly the equitable principle that a trustee must not place herself in a position
where her interest and duty conflict has many applications. However, it must not be
thought that the types of liability discussed above are exhaustive, or that every case
of a conflict of interest and duty can be neatly pigeonholed into one of these
categories. By way of example, in Attorney General for Hong Kong v Reid (1994), the
Privy Council has held that a bribe accepted by a person in a fiduciary position will
be held on constructive trust for the person(s) to whom the fiduciary duty is owed, so
disapproving of Lister & Co v Stubbs (1890) which for many years had decided that no
constructive trust could exist in these circumstances. Consequently, following Reid,
the person to whom the fiduciary duties are owed will be able to call for the bribe,
receive any increase in value in the bribe, and trace the bribe as proprietary owner
into whatever property is purchased with it. For example, in LSE v Pearson (2000),
Pearson owed fiduciary duties to the LSE and had accepted secret payments from a
supplier. He was to hold such payments on trust for LSE, irrespective of any corrupt
motive. A similar decision was reached in Daraydan Holdings v Solland Interiors
(2004), where the court affirmed the principle laid down by the Privy Council in
Reid and refused to follow Lister. The cases illustrate that not only is the court’s
ability to impose a constructive trust always under review, but the principle that a
trustee must not place herself in a position where her interest and duty conflict places
powerful remedies in the hands of the beneficiaries.
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Question 31
The Trustee Act 2000 contains widely drawn statutory authority permitting pro-
fessional trustees to charge for their services. This is a very desirable reform of the
pre-existing law. Discuss.

Answer plan

• Discuss inadequacies in the old law.
• Outline Trustee Act 2000 provisions on trustee remuneration.

Answer
The office of trusteeship is inherently gratuitous, springing from the fundamental
principle that a trustee must not place himself in a position where his interest and
duty conflict (Bray v Ford (1896)). Consequently, before the Trustee Act 2000, it was
clear both in principle and practice that a trustee should act without remuneration
(that is, payment for services rendered), unless there was some specific rule of law or
equity under which the trustee could charge. The overriding fear was that the trustee
might be tempted to generate income for himself by creating work, thus unnecessarily
overloading the trust and acting in his own interest instead of that of the beneficiar-
ies (Robinson v Pett (1734)). Of course, it was also true that the gratuitous nature of
trusteeship could itself cause problems. For complicated trusts, it is essential that the
beneficiaries are able to rely on experienced and professional advisers, but these are
unlikely to be willing to act without payment. Even in smaller trusts, the amount of
time and effort devoted to the trust’s administration may reflect lack of payment and,
instead of preventing the overloading of the trust, the absence of payment might
result in too little attention being paid to its affairs; a balance needs to be struck.

Prior to the Act, the balance was attempted by acceptance of the principle that
there was nothing unlawful in a trustee receiving payment for fulfilling his duties,
provided that this could be justified by reference to some specific provision in the
trust instrument or a general rule of law. Unfortunately, as discussed below, it is clear
that these pre-Trustee Act 2000 principles indicating when a trustee could receive
remuneration were haphazard, complicated and altogether unsatisfactory.

By far the most common method by which trustees could have established – and
still can establish – a right to receive remuneration is by relying on an express clause
in the trust instrument authorising the trustees to be paid (Willis v Kibble (1839)).
This method will continue to be common for professionally drafted trusts, especially
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for trusts that employ professional trustees such as banks and investment managers.
Such a charging clause can be drafted widely so as to give appropriate recompense
to trustees acting in a professional capacity. In addition, under s 28 of the Trustee
Act 2000, where such a clause exists and the trustee is a trust corporation or is a
trustee acting in a professional capacity, the trustee is entitled to receive such
remuneration even if the services rendered could have been provided by a lay (that
is, non-professional) trustee. This effectively reverses the old law with respect to
‘charging clauses’, which were always construed strictly against a trustee and pre-
vented charging for work that could be regarded as not within the professional ambit
of the trustee. In this sense, the Trustee Act 2000 supports and enhances the efficacy
of charging clauses in trusts (see, also, s 28(4)(a): signature of a witness to the will
does not invalidate a charging clause in the will in favour of that witness). It is a
welcome change to the law and releases trust law from the scope of rules developed at
a time when trusts were largely private matters undertaken for private tasks.

In the absence of a charging clause in a trust, the law prior to the Trustee Act 2000
made it difficult for a trustee to claim remuneration. So, although the court had (and
probably still has) an inherent jurisdiction to order the payment of remuneration,
including authorising payment for the first time or varying an existing charging
clause (Re Duke of Norfolk’s Settlement Trusts (1981); Foster v Spence (1996)), the power
was limited. The court would not authorise remuneration simply for the benefit of
the trustee, but only if the payment of remuneration would be for the better adminis-
tration of the trust. When deciding whether to exercise its discretion, the court would
consider every aspect of the case, including how the administration of the trust would
be improved, the need to protect beneficiaries from unscrupulous trustees and the
essentially gratuitous nature of trusteeship, and only if there was a demonstrable need
for professional trustees or if the trustees could not undertake the proper administra-
tion of the trust without devoting more of their own time, would remuneration be
awarded.

Secondly, although it was possible for a trustee to establish a right to remuner-
ation through the conclusion of a contract to that effect with the beneficiaries, the
courts looked with scepticism at such arrangements. For example, the trustee might
have been forced into an unfavourable contract (or any contract) by a threat from the
trustee to abandon his duties under the trust. Consequently, such contracts were rare
(Ayliffe v Murray (1740)) and, in any event, the trustee must have offered consider-
ation for the beneficiaries’ promise to pay which could not be the promise to carry out
the duties under the trust which the trustee is already obliged to perform.

Thirdly, there remain several (relatively limited) statutory provisions that author-
ise the payment of remuneration to certain types of trustees. It must be emphasised,
however, that these provisions do not authorise the payment of trustees generally,
but rather are designed to ensure that specific trustees appointed for specific purposes
can be paid (for example, under s 42 of the Trustee Act 1925). A trust corporation
appointed by the court may be authorised to charge the trust for administering it,

Q&A EQUITY AND TRUSTS 2009–2010

142



 

and similar provisions exist in respect of the judicial trustee, the public trustee and
persons appointed as custodian trustees (s 1(5) of the Judicial Trustee Act 1896;
ss 4(3) and 9 of the Public Trustee Act 1906).

Fourthly, it remains the case that a trustee may be entitled to retain any remuner-
ation received as a result of administering assets abroad, provided that these are
received involuntarily (Re Northcote’s Will Trusts (1949)). This exception is of limited
importance and is born more of convenience than of principle. The essence of the
matter seems to be that the court regards the payment of remuneration from outside
its jurisdiction as presumptively outside its control, unless it is in the nature of a
bribe or is otherwise inequitable. Finally, a solicitor trustee has a unique right to
receive remuneration for work undertaken on behalf of the trust, provided that
these ‘profit costs’ relate to work undertaken on behalf of the trust generally (and not
in respect of his trusteeship alone) and are no greater than those that ‘could have
been incurred if the solicitor had not been a trustee’ (Cradock v Piper (1850)). Again,
this is a limited exception to the general pre-Trustee Act 2000 principles and is
akin to the solicitor trustee being paid for work which is in addition to his normal
duties as trustee.

Obviously, apart from the use of the charging clause, which is now made more
efficacious by the 2000 Act, there was limited scope for a trustee to claim remuner-
ation. The absence of such a clause meant that a trustee had little hope of claiming
remuneration unless one of the limited exceptions applied. It was in order to meet
this deficiency that the Trustee Act 2000 now provides, in s 29, methods by which
different types of trustees may claim remuneration. First, under s 29(1), a trustee who
is a trust corporation (not being a trustee of a charity) ‘is entitled to receive reason-
able remuneration out of the trust funds for any services that the trust corporation
provides’, provided that no such remuneration is provided for in the trust instrument
or by any other statutory provision. Secondly, under s 29(2) a trustee who acts in a
professional capacity (not being a trust corporation, sole trustee or trustee of a charity)
is entitled to receive reasonable remuneration if every other trustee has agreed in
writing to such payment, again provided that no such remuneration is provided
for in the trust instrument or by any other statutory provision. In addition, under
s 30 of the Trustee Act 2000, regulations may be made concerning the provision of
remuneration to trustees of charities who are trust corporations or who act in a
professional capacity.

These are wide powers, with ss 29 and 30 providing, for the first time, a general
right for trust corporations, trustees acting in a professional capacity (not being sole
trustees) and trustees of charitable trusts to be paid for work done on behalf of the
trust. It seems now that it is only sole trustees (not being a trust corporation or chari-
table trustee) that have no general statutory right to remuneration. This is entirely
appropriate in an age where the trust has developed beyond the ‘family’ trust so
common in many of the earlier cases.
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Note

Questions 30 and 31 addressed the wider issue of when a trustee must avoid a situa-
tion where his interest and duty conflict and this raises some issues about remunera-
tion. Question 32 requires an outline knowledge of the ‘old’ law, much of which is
still applicable but of limited practical value, and of the provisions of the Trustee
Act 2000.

Question 32
Barnaby and Alan are trustees of a fund set up in 2003 in favour of Henry and Oliver.
The trust property consists of shares in numerous companies, cash on deposit and
various property investments. Barnaby is appointed a director of one of the com-
panies in which the trust has a shareholding because the combined total of the trust’s
shareholding and his own shareholding (which he purchased at the same time the trust
invested in the company) makes him a major investor. He is paid £1,000 per annum
for this and has received dividends of some £2,000 in respect of his own shares.
Getahead plc is a financial services company and attempts to bribe Alan to transfer to
them some of the trust’s business. Alan is reluctant, but after checking the history of
Getahead plc, he persuades Barnaby that they should transfer some £50,000 worth of
assets to the company for investment. In return, he receives some shares in Getahead,
which double in value due to the spectacular success of the company over the next six
months. The trust’s investment has also doubled. Other trust property includes a
leasehold of an office complex in London and, as trustees, Barnaby and Alan are
offered the chance to purchase the reversion for £30,000. They refuse, in good faith,
on the advice of Getahead, which is predicting a recession. The reversion is, however,
placed on the open market, and Alan purchases it for £20,000 at auction. Alan has
arranged a sale in six months to a property developer for £35,000.

Discuss.

Answer plan

• Brief introduction to profits by trustees.
• Directors’ fees.
• Share purchase because of information received while in a fiduciary position.
• Bribes.
• Interests in property.
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Answer
This problem raises a number of issues related to the use of constructive trusts as a
means of ensuring that trustees behave in all respects in the best interests of the trust
which they administer. In the well-known case of Bray v Ford (1896), Lord Herschell
made it clear that there is a paramount responsibility on trustees to ensure that they
do not place themselves in a position where their self-interest conflicts with their
duty to the beneficiaries. In order to give effect to this principle, the courts are pre-
pared to impose a constructive trust on a person who makes a personal profit or gain
by virtue of his fiduciary position. The effect of this is that the profit or gain is then
also held for the benefit of the beneficiaries, on the same or similar terms as those
governing the subject matter of the trust or fiduciary relationship proper. Indeed,
such is the nature of this jurisdiction that the imposition of a constructive trust does
not depend on the trustee or fiduciary being mala fides, but can be imposed if he is
entirely honest and acting for what he perceives to be the best of motives (Regal
(Hastings) Ltd v Gulliver (1942); LSE v Pearson (2000)). It is within this framework
that the actions of Barnaby and Alan must be judged.

(a) The actions of Barnaby in respect of the company shares

It has been made clear in a line of cases that if a trustee is appointed a director of a
company by reason of the fact that he is the legal owner of shares (that is, he holds the
shares on trust for others), any fees thereby received by way of remuneration must be
held on the same trusts for the beneficiaries (Re Francis (1905); Re Macadam (1946)).
The point is simply that a trustee is under an obligation to account as constructive
trustee for any profits received by virtue of the trusteeship (Aberdeen Town Council v
Aberdeen University (1877)). Our case is not, however, quite straightforward. As was
pointed out in Re Dover Coalfield Extension (1908), a director trustee is not bound
automatically to hold any personal profits on trust for the beneficiaries, but only after
proper enquiry as to the facts of the particular case. Thus, if Barnaby became a
director without reliance on the trust shares, he may retain his £1,000 per annum,
even if the shares thereafter help him maintain his position (Re Dover Coalfield).
Whether this is so in Barnaby’s case is not clear from the facts of the problem. In
addition, there is a hint of another difficulty, in that Barnaby acquired his share-
holding at the same time as the trust invested in the company. If this private
purchase was made possible because of Barnaby’s position as trustee, there is every
possibility that he will be deemed to be a constructive trustee of the shares them-
selves, in similar fashion to the result in Boardman v Phipps (1967). In that case, a
solicitor was held to be a constructive trustee of profits made in certain share trans-
actions because he had acquired the knowledge and opportunity to buy the shares by
virtue of his fiduciary position. If this is the case with Barnaby, not only will he hold
his director’s fees and shares on trust for Henry and Oliver (the trust, of course,
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having reimbursed Barnaby for the cost of the shares), but the £2,000 of dividends
will pass to the beneficiaries also, being income from trust property. Note, however,
that if there is a provision in the trust instrument authorising Barnaby to receive
remuneration for the performance of his duties as trustee, he may be able to retain
some of the fees (Re Gee (1948)), and if Barnaby is acting ‘in a professional capacity’
he may be able to claim ‘reasonable remuneration’ under s 29(2) of the Trustee Act
2000, if the other trustee agrees in writing. Likewise, if he has behaved honestly and
fairly throughout, the court might exercise its inherent jurisdiction to award him a
sum by way of equitable compensation (Boardman).

(b) Alan and Getahead plc

It is a serious matter for a trustee to accept a bribe as an inducement to breach his
obligations to the beneficiaries and it may well involve him in criminal liability.
Furthermore, as well as the various civil remedies open to the beneficiaries, it is now
clear that the bribe itself will be held on constructive trust for the beneficiaries
(Attorney General for Hong Kong v Reid (1994), disapproving Lister & Co v Stubbs
(1890) and applied in LSE v Pearson (2000)) and Daraydan Holdings v Solland Interiors
(2004). Consequently, any increase in value of the bribe (or in the property that now
represents it) in the hands of the recipient will also accrue to the beneficiaries. In our
case, it is not clear whether any bribe has in fact been given and received. We are told
that Alan is ‘reluctant’ to accept Getahead’s offer and the fact that he investigated
that company would seem to suggest that he pursues their employment as invest-
ment managers for reasons that are entirely proper. Indeed, a bribe is traditionally
defined as ‘a gift accepted by a fiduciary as an inducement to him to betray his trust’
(Reid) and, in this case, it is not clear that Alan has been induced by Getahead’s gift
or that he has actually betrayed his trust, that is, he may not have breached his fidu-
ciary duties. It is not conclusive that no loss was caused to the beneficiaries as a result
of these dealings, for a payment may still be a bribe even if every person benefits
(Reading v Attorney General (1951)). Nevertheless, it may well be that the law on
bribes is not in issue here but, in any event, that is not the end of the matter.

It is clear from cases such as Williams v Barton (1927), Reading v Attorney General
(1951) and Regal (Hastings) Ltd v Gulliver (1942) that any personal gain received by
a trustee by virtue of his fiduciary position must be held on constructive trust for the
beneficiaries, even if there was no dishonesty, again as was emphasised in LSE v
Pearson. In fact, since Reid, it is now clear that the difference between bribes and
perfectly honest payments to trustees is that bribes will trigger a greater range of
remedies than purely honest payments. Both, however, will involve the imposition of
a constructive trust on the recipient. It follows that Alan may well find himself to be
a constructive trustee of the shares he has received in Getahead plc because, even if
they are not a bribe, they have been received as a consequence of his position as
trustee. So, also, with their increase in value (Regal (Hastings) Ltd) and Crown Dilmun
v Sutton (2004).
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Finally, for the sake of completeness, we should note that, if this were a bribe,
then any contract between Getahead plc and the trust can be set aside at the option of
the beneficiaries (Bartram v Lloyd (1904)) and the briber can be sued in fraud or for
money had and received. If, on the other hand, this is not a bribe, Getahead plc will
not suffer the intervention of equity, and the constructive trust will fall on Alan
alone because of the unauthorised profit. Again, as in the previous discussion, if Alan
has behaved honestly, he may receive equitable compensation for his diligence,
although in Guinness plc v Saunders (1990) it was emphasised that this jurisdiction
should be exercised sparingly.

(c) The leasehold reversion

In Keech v Sandford (1726), it was established that, if a trustee holds a lease on trust
for beneficiaries, then the trustee is barred as a matter of law from taking a renewal of
the lease for himself, even if the landlord would not have granted a renewal to the
beneficiaries as such. Any lease which the trustee may acquire in this way would be
held on constructive trust for the beneficiaries, even though no breach of trust has
been committed. Similarly, it also appears that a trustee may be precluded from
purchasing the freehold reversion of a lease, at least where the lease was renewable by
custom or the trustee obtained the chance of purchasing the reversion because of his
position as trustee (Griffith v Owen (1907)). In Protheroe v Protheroe (1968), the court
went further, holding that a trustee purchasing the reversion of a trust lease would be
subject to a constructive trust, irrespective of the type of lease involved or the
manner in which the opportunity arose (and see also Popat v Shonchhatra (1997)).
Consequently, assuming Protheroe to state the law accurately and it to be true that a
constructive trust will be imposed on Alan automatically, it would appear that he
must hold the freehold reversion on trust for Henry and Oliver and must account for
the profit he has made (or will make) on its resale (Re Thompson (1934)).

The strict approach of the Protheroe rule has attracted some criticism, not least
because it fails to take account of the many and varied circumstances in which a
trustee or fiduciary may become privately entangled with trust property. Perhaps,
then, it might be possible to argue that a trustee should not be bound to hold a
freehold reversion on constructive trust for the beneficiaries if the circumstances
reveal no potential conflict of interest and duty. This may now be the position in
respect of the ‘self-dealing’ rule, which occurs when a trustee or fiduciary seeks to
purchase the trust property itself: Holder v Holder (1966). There seems little objec-
tion to extending it to the Protheroe type situation. In other words, it can be argued
that it is appropriate to disqualify a trustee from obtaining the freehold reversion of a
trust lease only when the transaction is inequitable or when the trustee has taken
advantage of his privileged position. Therefore, in our case, the fact that Barnaby and
Alan were advised not to purchase the reversion on behalf of the trust, and that Alan
secured it on the open market at auction, could be used to discount the possibility
that he (Alan) be a constructive trustee of the reversion.
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Finally there is always the possibility that Alan will be caught directly by the
original rule in Griffith v Owen (1907), irrespective of its extension by Protheroe. So, if
Alan had acquired either the knowledge or the opportunity to purchase the reversion
in his capacity as trustee, he will be called to account for that reason alone (see, also,
Boardman v Phipps (1967)) and he may find it difficult to avoid a constructive trust
by pleading the fairness of his transaction. In the end, the court must exercise its
discretion, for the imposition of a constructive trust is never automatic. Thus, even if
Alan did learn of the opportunity to purchase the reversion when acting as trustee
and is thereby fixed with a constructive trust, the circumstances will be relevant in
determining whether he is entitled to receive equitable remuneration within the
principle of Boardman v Phipps (1967). After all, Alan has taken the risk in the open
market against the advice of Getahead plc and it appears that the trust will profit
from that risk.

Question 33
The principles concerning the imposition of a constructive trust on an owner of real
property in circumstances of cohabitation are generous to the claimant. In fact, they
are so generous that it would cause little difference to adopt statutory co-ownership
of such property.

Discuss with reference to decided cases.

Answer plan

• Role of constructive trusts: Pettitt v Pettitt (1970), Gissing v Gissing (1971),
Lloyds Bank v Rosset (1991).

• The elements of a successful claim to co-ownership by means of a construct-
ive trust.

• A remedy for inequitable conduct, but widely or narrowly defined: Burns v
Burns (1984), Grant v Edwards (1986), or Lloyds Bank v Rosset (1991).

• Difficulties in quantifying the beneficial interest: restitutionary or remedial
constructive trust: Midland Bank v Cooke (1995).

• Whether statutory co-ownership would serve the same purposes as the law of
constructive trusts.

• The approach of the House of Lords in Stack v Dowden (2007).
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Answer
One of the most common uses of the constructive trust in English law is as a device
for settling disputes about the ownership of real property. For a variety of reasons, a
property shared by a couple as their home may, at law, be owned only by one of them
– often the man – although it matters little whether the couple are married or not, or
registered as civil partners under the Civil Partnership Act 2004 or not, or hetero-
sexual or not, for the law of constructive trusts to be applicable (Tinsley v Milligan
(1993)). In this context, constructive trusts are not used as an arm of the family court
but, apparently, as a remedy for inequitable conduct (Gissing v Gissing (1971)).

Disputes of this nature arise typically when the legal title to the house is held by
one party to the relationship (or, occasionally, jointly with a non-occupier – Grant v
Edwards (1986)) and the other occupier (the claimant) seeks to rely on words or deeds
to prove that he or she should be entitled to a share of ownership. This usually
follows a breakdown in the parties’ relationship, or some financial catastrophe which
requires the property to be sold and the proceeds distributed. If the claim is success-
ful, the legal owner will henceforth hold the property on trust for himself and the
claimant, in whatever portions the court decides. Indeed, should the claimant have
made direct contributions to the purchase price of the property (by lump sum or
mortgage payments), then, in the absence of any other explanation (such as a loan or
gift to the legal owner), an interest by way of resulting trust will arise and there will
be no need to resort to the principles of constructive trusts, Drake v Whipp (1996).
The resulting trust route is fairly clear and, although the evidence may be disputed,
the parties know in advance and with some certainty exactly how the claimant may
establish an interest and how the legal owner may avoid granting one. Unfortunately
the same may not be true if the claimant has to resort to the constructive trust as a
means of claiming that interest.

As originally conceived by the House of Lords in Pettitt v Pettitt (1970), the law of
constructive trusts as applied to real property was hedged around with limitations
and was quite circumspect. According to Pettitt itself and Gissing v Gissing (1971)
which followed shortly thereafter, the imposition of a constructive trust was possible
only when the claimant could establish that there had been a common intention
between owner and claimant that they should share the ownership of property,
which common intention had been relied upon by the claimant to her detriment.
This common intention had to be real (not invented by the court) and would arise
from an express oral assurance about ownership relied upon detrimentally. Moreover,
even then a constructive trust would not be imposed on the legal owner of the pro-
perty unless this was necessary to remedy his inequitable conduct (Gissing v Gissing).

However, this apparently clear direction from the House of Lords soon began to
be exploited by lower courts eager to do practical justice for deserted partners who
could not rely on the divorce jurisdiction. In the 1970s, under the influence of Lord

CONSTRUCTIVE TRUSTS 1

149



 

Denning in the Court of Appeal, constructive trusts began to be used widely as a
device for granting an interest to claimants (usually deserted female lovers) in the
property of their cohabitee. It soon became apparent that the Pettitt decision could
be ‘adjusted’ to justify nearly any reordering of property rights that seemed
appropriate to the judge. Cases such as Falconer v Falconer (1970), Heseltine v Heseltine
(1971) and Eves v Eves (1975) showed that the constructive trust route to a share of
ownership could, in fact, be used to satisfy a claimant whenever the court thought it
just and equitable to do so. For example, it is but a small step from requiring an
express oral assurance as evidence of a common intention to inferring a common
intention from the general conduct of the parties. It is then an even smaller step to
inferring a common intention about ownership on the basis that it was what the
parties ‘would have done’ had they thought about it.

In reality, at the heart of this expansion of the role of constructive trusts was a
dispute over what kind of conduct could give rise to the common intention sufficient
to support the claim. Thus, in Burns v Burns (1984), the unmarried Ms Burns was
denied a share in her partner’s property because she had made neither a contribution
to the purchase price of the house (that is, there was no resulting trust) nor had she
been promised any interest in it. This was despite the fact that the couple had
cohabited for 17 years and that Ms Burns had given up the chance of earning an
income in order to raise the couple’s children. Similarly, in Lightfoot v Lightfoot-Brown
(2004), the court decided that there was no evidence of a constructive trust where
capital payments were made for the benefit of the family home without any discus-
sion between the parties. In contrast, in Grant v Edwards (1986), the judgments
suggest that a common intention could be inferred from the conduct of the parties,
including the performance of everyday domestic duties, even though, in that case,
the legal owner had made an express oral assurance to the claimant.

In itself, the fact that there was a difference between the traditional approach of
Burns and the expanded jurisdiction of Grant is not critical. However, the clear con-
sequence of Grant is that a court could, if it wished, ‘discover’ the common intention
and impose a constructive trust simply because the parties shared the occupation of
the property and jointly undertook normal obligations of cohabitation – such as
house cleaning, child rearing and payment of household expenses. This is very differ-
ent from the relative objectivity of the Pettitt requirements and would have the result
that neither party could predict with any degree of certainty when a constructive
trust would be imposed. Nor can the legal owner so order his affairs so as to avoid
behaving inequitably. In short, Grant indicated a change from reliance on principle
to reliance on discretion and was an attempt to turn the constructive trust into a
truly remedial institution, much as Lord Denning envisaged in Eves v Eves (1975). If
matters had remained as this, statutory co-ownership would have been a blessing: at
least it would have brought certainty.

However, this is not the end of the matter. In 1991, the House of Lords in Lloyds
Bank v Rosset attempted to return the law to the spirit of Pettitt and to establish
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reasonably clear guidelines for the future use of constructive trusts. According to
Lord Bridge in Rosset, a constructive trust to achieve co-ownership would be imposed
when an express oral promise or assurance as to shared ownership had been made and
had been relied on by the claimant in circumstances resulting in detriment. Import-
antly, Lord Bridge doubted whether anything other than an express oral assurance
could raise a constructive trust (except payments to the purchase price of the pro-
perty: also known as a resulting trust). Lord Bridge went on to justify this return to
orthodoxy by making it clear that an agreement to share the common obligations of
cohabitation was not the same as an agreement to share the ownership of property
and so signalled that a constructive trust should not be imposed to ‘do justice’ in the
absence of objective facts requiring its imposition.

However, Lord Bridge in his guidelines omitted to mention the significance of
indirect contributions. These involve an arrangement between the parties to the
effect that the claimant agrees to undertake the household expenses on condition that
the legal owner pays the mortgage instalments. In short, a link between the mort-
gage payments and the expenses undertaken by the claimant is required to be estab-
lished and the claimant’s expenses are required to be of a substantial nature, see Lord
Pearson in Gissing v Gissing. Despite Lord Bridge’s omission, it is clear that he did
not intend to overrule such evidence. A recent illustration of such contributions and
their effect is Le Foe v Le Foe (2001). In this case the court construed the Rosset
principles and concluded that the claimant would be entitled to an interest by way of
indirect contributions in exceptional circumstances.

In addition, Lord Bridge’s statement in Rosset equates the interest of the spouse
with that of a cohabitee. This ignores the significance of s 37 of the Matrimonial
Proceedings and Property Act 1970, as amended by the Civil Partnership Act
2004 (substantial improvement of property by one spouse or civil partner). In add-
ition, on a divorce, judicial separation or nullity decree the court has a discretion to
award a spouse or civil partner an interest in the house under ss 23–25 of the Matri-
monial Causes Act 1973. This discretion is not limited by the Rosset principles.

This should have settled matters. Constructive trusts remedy assurances
unconscionably denied; they do not allow the manipulation of property rights for
other (albeit worthy) reasons. This is consistent with later House of Lords authority
discussing constructive trusts generally, as in Westdeutsche Landesbank Girozentrale v
Islington LBC (1996), where Lord Browne-Wilkinson stated that constructive trusts
were imposed where a person’s conscience was bound, not because there might be
justice in doing so. Nevertheless, difficulties remain. In Midland Bank v Cooke (1995),
an interest in property was established by means of payments towards the purchase
price (a resulting trust), but the claimant’s share of ownership was quantified on the
basis of the parties’ entire conduct and was not proportionate to the amount paid (see
the contrary result in Huntingford v Hobbs (1993)). This is again the use of a wide
discretionary constructive trust (see, also, the earlier Hammond v Mitchell (1992)) and,
in Cooke, appears to have been imposed despite clear evidence that the parties never
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agreed how the property was to be owned. It is difficult in such cases to see why the
legal owner’s conscience was affected at all, save only to the extent that he had used
another’s money to pay the purchase price. It is pure remedy, not restitution.

In Oxley v Hiscock (2004), the Court of Appeal identified three approaches to the
quantification of the interests of the parties, thus:

• First, the approach adopted by Lord Diplock in Gissing v Gissing (1971) and
Nourse LJ in Stokes v Anderson (1991), the respective shares of the parties are not to
be determined at the time of the acquisition of the property but are left to be
determined when their relationship comes to an end or the property sold. Thus, a
complete picture of the whole course of dealing is available to the court in order to
determine what is fair.

• Secondly, the approach suggested by Waite LJ in Midland Bank v Cooke (1995). The
court undertakes a survey of the whole course of dealing between the parties in
order to determine what proportions the parties must be assumed to have intended
from the outset for their beneficial ownership. Thus evidence of what the parties
intended at the time of the acquisition may be inferred from the conduct of the
parties while they were living together.

• Thirdly, the suggestion put forward by Browne-Wilkinson VC in Grant v Edwards
(1986) and approved by Walker LJ in Yaxley v Gotts (2000). The court in its
discretion makes such an order as the circumstances require in order to give effect
to the beneficial interest in the property of the one party, the existence of which
the party with the legal title is estopped from denying.

In Oxley the Court of Appeal expressed a preference for the third approach. The
second approach was capable of leading to an artificial or fictional intention of the
parties. Likewise, the same point could be made of the first approach, i.e. at the time
of the acquisition the parties’ intention was that their shares should be left for late
determination.

In Stack v Dowden (2007) the House of Lords restated the principles that are
applicable when a conveyance is taken in the joint names of a cohabiting couple
without an express declaration of trust as to beneficial interests. The starting point is
that equity follows the law and the beneficial interests reflect the legal interests in
the property. The same principles apply where there is sole legal ownership – the
rebuttable presumption will be sole beneficial ownership. The onus of proof will lie
on the party seeking to show that the parties intended their beneficial interests to
be different from the legal title. Many factors other than financial contributions may
be taken into account to ascertain the parties’ intentions, including advice or discus-
sions at the time of the transfer, the purpose for which the home was acquired, the
nature of the parties’ relationship. Thus, strict mathematical calculations as to who
paid what may become less significant. The facts in this case were unusual and the
defendant succeeded in establishing a common intention of the parties which was
different from an equal share in the property.
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In conclusion, then, it is not true that the imposition of a constructive trust now
lies squarely in the discretion of the court, although the stricter rules of Rosset are
easily attacked if the court so wishes (as in Cooke). So, in present circumstances, there
is no need for statutory co-ownership because the law remains reasonably certain.
However, that does not mean that statutory co-ownership should not be imposed as a
result of a deliberate choice. But, this is a choice for Parliament to make and should not
be rendered otiose by a return to the discretionary, uncertain and unstable use of the
constructive trust advocated in some cases. In fact, the matter is under active con-
sideration by the Law Commission as part of their review of the rights of home-
sharers. Of course, the constructive trust (like equity itself ) retains an inherent
flexibility. That is not the same, however, as having completely open-ended rules and
uncertain legal concepts.

Question 34
Cassandra is the registered proprietor of a large house in London. In 2002 she met
Donald, a young merchant banker, and soon she had invited him to live with her.
Donald willingly accepted, not least because he was about to be evicted from his own
flat through his inability to pay the rent. At first, Donald insisted that he share the
expenses of running the house, but it soon became clear to him that Cassandra had
more money than sense, and he accepted her generosity without complaint. After
some time, Cassandra began talking about ‘the future’, and although he was not
entirely committed to the relationship, Donald played along, especially as Cassandra
had told him that the house was as good as his own now that they were together. This
slice of luck encouraged Donald to abandon even what little financial caution he pos-
sessed, and he had soon spent nearly all of his savings on various luxury, but unneces-
sary, items of furniture for the house and far too many visits to the casino. By this
time, Cassandra was becoming a little annoyed at Donald’s behaviour, and after one
terrible row, in which she had told him to leave, Donald promised to mend his ways.
Subsequently, he became altogether more responsible and even began to redecorate the
house at his own expense and overhaul the garden. Unfortunately for him, this had come
too late for Cassandra, and now she has decided to throw Donald out of the house.

Donald is devastated and comes to you for advice as to whether he can claim a
share in the house.

Answer plan

• General principles of acquisition of beneficial interests through constructive
trusts.

• The legal owner as constructive trustee.
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• The need for a promise, reliance and detriment, Lloyds Bank v Rosset (1991).
• Quantifying the share.
• Whether a remedy can be refused on general equitable principles.

Answer
This question concerns the acquisition of beneficial interests in property belonging
to another through the medium of constructive trusts. In concrete terms, the prob-
lem revolves around a contest between the legal owner of the property – Cassandra –
and the person who may be able to claim an interest in the property under a
constructive trust – Donald. If he is successful, Cassandra will hold the legal title on
trust for both of them, in such shares as the court determines.

By way of introduction, it is important to note that, in our case, there is no
express conveyance of the house to Donald as owner, and no express written declar-
ation of trust by Cassandra in his favour. There is no written declaration within
s 53(1)(b) of the Law of Property Act (LPA) 1925. So, if Donald is to have any
interest in Cassandra’s property, it is clear that this must be established under the
principles elaborated in Pettitt v Pettitt (1970) and codified by the House of Lords in
Lloyds Bank v Rosset (1991): he must rely on a constructive or resulting trust, as these
are exempt from the requirement of writing by s 53(2) of the LPA 1925. Following
Rosset, a person claiming an equitable interest in property, legal title to which is
vested in another, must be able to show either some contribution to the purchase
price of the property (that is, a resulting trust) or must prove some oral assurance
that he or she was to have an interest in the property, which they have relied upon
to their detriment. On the facts as stated, it seems clear that when Donald met
Cassandra, Cassandra was sole legal owner of the property and that it was not subject
to any mortgage. The property belonged to Cassandra absolutely and had already
been paid for. It follows, therefore, that Donald cannot pursue the resulting trust
path to an equitable interest – there is no purchase price to which he can make a
contribution. It would seem, then, that Donald must rely on the doctrine of con-
structive trusts: he must plead a promise or oral assurance plus detrimental reliance
in order to establish that it would be inequitable for Cassandra to deny him a share in
the property. There are a number of factors to consider here.

First, it is clear that Donald readily moves into the house at Cassandra’s instigation.
However, there is no suggestion at this stage that Cassandra has made any promise or
assurance in relation to ownership of the property. As Lord Bridge made clear in Lloyds
Bank v Rosset (1991), the obligations of common or shared occupation of property are not
identical with the obligations of shared ownership and consequently it is extremely
unlikely that a court would be prepared to divine a promise of shared ownership from
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facts such as ours. Indeed, because in Rosset Lord Bridge went so far as to suggest that it
was virtually impossible as a matter of principle to infer a promise from conduct per se,
there seems little upon which Donald can base a claim at this stage. Even if by some
intellectual gymnastics it is possible to discover a promise made to Donald, there is no
evidence of detrimental reliance. Although Donald does vacate his current residence,
and even though such action has, in the past, been held to constitute detriment (Tanner
v Tanner (1975)), it is clear that his actions are prompted by his own circumstances and
have little to do with whatever Cassandra may or may not have promised.

Secondly, there is little chance that Donald may claim an interest just because he
has insisted on paying household expenses. The payment of household expenses is not
equivalent to payment of the purchase price of property (Burns v Burns (1984)) and (as
above) there is no oral assurance to which this expenditure can be linked as detrimental
reliance. Indeed, such statements that Cassandra does make (see below) are made after
Donald spends money. In other words, these monetary payments are not made to the
acquisition of the property, nor are they in reliance on a promise. There is no interest
to be found on these facts (Burns v Burns (1984) and Lloyds Bank v Rosset (1991)).

Finally, however, it appears that Cassandra does make a promise of sorts to Donald
and it is a matter of construction whether this is sufficient to raise an interest in his
favour by way of a constructive trust. First, a problem exists with intention: does
Cassandra intend to grant Donald a share in the property by her references to ‘the
future’ and her apparent statement that the house is ‘as good as’ his? Fortunately for
Donald, although Gissing v Gissing (1971) suggests that an oral promise (the ‘com-
mon intention’) must be real rather than imagined, it is likely that a court would
consider an assurance to have been made if a reasonable person would have believed
that the property owner was making a statement about ownership of the property or,
indeed, if the actual claimant honestly so believed. In our case, we do not know what
Cassandra actually meant, but a reasonable person in Donald’s position might well
conclude that this was an assurance about the ownership of the shared home. Such a
view is clearly supported by Midland Bank v Cooke (1995) which, although dis-
tinguishable because in that case there were some payments towards the purchase
price, suggests that the court will take a generous view of what the parties ‘intended’.
Consequently, Cassandra may find herself having assured Donald that he had a share
in the property, even if this was not actually her intention (see, for example, Eves v
Eves (1975), where the real intention was to deny an interest). Furthermore, it seems
clear from the facts that Donald has relied on this assurance in that he has spent his
savings on various items of furniture and visits to the casino.

With reference to the alleged detriment, Cassandra might claim that this kind of
detrimental reliance is insufficient to found an interest by way of a constructive trust
because it was unrelated to the property (money spent at the casino) and part was not
necessary for the use and enjoyment of the property (luxury furniture). Indeed,
certain cases, such as Gissing and Christian v Christian (1981), suggest that the detri-
ment suffered as a result of the promise or assurance must be related to the property
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over which the interest is claimed; for example, spending money on improvements.
However, an alternative view is that all that is required is detriment which has been
caused by the promise, the nature of such detriment being immaterial. This second
approach has much to commend it, especially since it is consistent with the theory
that the essence of the constructive trust in these cases is the fact of a promise made
and then inequitably denied. The detriment is, on this view, merely the trigger for
the trust, not the reason for its existence in the first place. So, following this
approach, Donald appears to have a reasonably strong claim to an equitable interest
in Cassandra’s property. He can show an assurance, reliance and detriment. This
means that Cassandra’s subsequent attempt to evict him – which may be seen as an
attempt to withdraw the promise – comes too late (Turton v Turton (1987)). By that
time, the equity may have been raised in his favour.

Finally, however, as adviser to Donald, one must issue a word of caution.
Although it appears, on a strict application of the Rosset principles, that he can
claim an interest in Cassandra’s property, the court might seek to deny him this by
referring to the origins of its equitable jurisdiction in cases such as this. Undoubt-
edly, the constructive trust is a flexible tool that serves many purposes and can be
used in many ways: for example, in Cooke it was used with maximum flexibility in
order to achieve what the judge believed to be an equitable result. This was despite
the apparent contradiction with Rosset. In some cases, constructive trusts appear to
treat morally innocent people harshly, but only then in order to do equity to
another person who has a greater claim. Yet, what constructive trusts will not be
used for is to enable an undeserving litigant to gain a windfall which is not
merited: the trust fixes on the conscience of the legal owner of property; it will not
be imposed mechanically to assist the undeserving (Westdeutsche Landesbank Girozen-
trale v Islington LBC (1996)). The very essence of the constructive trust is that it is
not rigid in application and does not have hard and fast rules. As much was stated
by Lord Diplock in Gissing v Gissing (1971) and is a feature of the use of constructive
trusts in later cases, including those cases difficult to reconcile with each other such
as Lloyds Bank v Rosset (1990) and Midland Bank v Cooke (1995). Thus, if the con-
structive trust is rightly to be regarded as a means of remedying inequitable conduct
in circumstances where the conscience of the legal owner is affected, a court may well
take the view that Donald should not be able to rely on it to claim a benefit which he
appears not to deserve.

Note

The previous two questions considered an aspect of constructive trusts that is often
taught as part of courses on land law. It is closely related to the law on resulting
trusts and textbooks on land law should be consulted for a fuller analysis. Question
34 is interesting because it illustrates the danger of becoming too rigid in the use of
constructive trusts. The question requires a knowledge of the relevant law but also an
understanding of the role and purpose of constructive trusts in these type of cases. As
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will be apparent, the general theory of trusts put forward in Westdeutsche Landesbank
Girozentrale v Islington LBC (1996) is very important.

Question 35
‘When a couple purchase a home in joint names or even in a party’s sole name
the resulting trust involving strict mathematical calculations as to who paid
what may be less significant in determining ownership of the property.’

Discuss with reference to decided cases.

Answer plan

• The significance of express declarations of trusts.
• The status of transactions involving the legal title in joint and sole names.
• Importance of distinguishing domestic and commercial contexts.
• Ascertaining the parties’ intentions – the holistic approach.
• Quantifying the parties’ shares.

Answer
The legal title to property may be conveyed in the joint or sole names of the partners,
subject to an express trust of the land for themselves as equitable joint tenants or
tenants in common. Such an express declaration of trust will be conclusive of the
equitable interests of the parties, in the absence of fraud or mistake or evidence
varying the declaration of trust, see Goodman v Gallant (1986). In this case, a declar-
ation of trust of joint tenancy was effectively severed by the claimant.

However, the mere fact that the legal title to property is vested in the joint
names of the parties does not, on its own, entitle the surviving legal owner to an
equitable interest in the property, if this does not accord with the intention of the
parties, see Goodman v Charlton (2002). In this case there was no intention that the
transfer of the house into joint names would confer a beneficial interest on the
defendant.

Alternatively, the parties may declare the terms of the trust outside the convey-
ance. Provided that s 53(1)(b) of the Law of Property Act 1925 has been complied
with (evidence in writing), the declaration of trust will be conclusive as to the
beneficial interests of the parties, in the absence of fraud or mistake.
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In Stack v Dowden (2007), the House of Lords restated the principles concerning
the occasion when a conveyance of the legal title to property is taken in the joint
names of the parties (or indeed in the sole name of a party), but without an express
declaration of trust as to the parties’ respective beneficial interests. As a starting
point, the maxim ‘equity follows the law’ will be applicable in order to identify the
existence of the equitable interest, subject to evidence to the contrary. Thus, whether
we are dealing with joint legal ownership (as in Stack v Dowden) or sole legal owner-
ship, the beneficial interest will prima facie be enjoyed by the party(ies) with the
legal title. Until the contrary is proved, the extent of the beneficial interest will also
follow the legal title. Thus, where the transfer of the legal title is in joint names,
then prima facie the beneficial interest will be enjoyed in joint tenancy until the
contrary is proved. The onus of proof is therefore on the party seeking to establish
that the beneficial interest is different from the legal title.

The contrary may be established where the legal owner(s) expressly declare(s) a
trust. Such a declaration (as was stated earlier) will be conclusive of the interests of
the parties, in the absence of fraud, mistake or variation by subsequent agreement. In
Stack v Dowden the court decided that a declaration that the survivor of the two legal
owners can give a valid receipt for capital moneys arising on a disposition of the land
did not amount to an express declaration of a beneficial joint tenancy. In this respect
the court followed Huntingford v Hobbs (1993).

Likewise, on the issue of evidence to the contrary, Baroness Hale in Stack v
Dowden considered the question whether the starting point ought to be the presump-
tion of a resulting trust, i.e. the beneficial ownership being held in the same propor-
tions as the contributions to the purchase price or by looking at all the relevant
circumstances in order to discern the parties’ common intention (constructive trust).
In Baroness Hale’s view the emphasis in the domestic context had moved away from
crude factors of money contribution (resulting trust) towards more subtle factors of
intentional bargain (constructive trust). Accordingly, strict mathematical calcula-
tions as to who paid for what at the time of the acquisition of the property may be
less significant today.

In may be noted that in Stack v Dowden Lord Neuberger arrived at the same
conclusion as the majority, but through a different route. He adopted the same
starting point by regarding the equitable interest(s) as following the legal title(s),
subject to evidence to the contrary. However, with regard to rebutting evidence he
followed the traditional approach by having regard to the resulting and constructive
trusts. Where the parties contributed to the purchase price of the property (includ-
ing mortgage repayments), the beneficial ownership will be held in the same propor-
tions as the contributions to the purchase price. This is the resulting trust solution.

Prior to the decision in Stack, The Law Commission (2001, Law Com No 274), in
its review of the law relating to the property rights of those who share homes
reported that the law was unduly complex, arbitrary and uncertain in its applica-
tion. It was ill-suited to determining the property rights of those who, because of the
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informal nature of their relationship, may not have considered their respective
entitlements. In 2002, the Commission published Sharing Homes, A Discussion
Paper (2002, Law Com No 278) but failed to recommend any proposals for reform.

The presumptions of resulting trust and advancement will not be readily adopted
in order to quantify the interests of the parties because such presumptions have
outlived their usefulness in this context. It was not until after the Second World War
that the courts were required to consider the proprietary rights in family assets of a
different social class. It was considered to be an abuse of legal principles for ascertain-
ing or imputing intention, to apply to transactions between the post-war generation
of married couples artificial ‘presumptions’ as to the most likely intentions of a
culturally different generation of spouses in the nineteenth century. These senti-
ments were expressed by the House of Lords in two definitive decisions: Pettitt v
Pettitt (1970) and Gissing v Gissing (1971). In these cases the court decided that
settled principles of property law were applicable to determine the interests of the
parties in family assets. The resulting trust concerning direct and indirect contribu-
tions to the acquisition of the property and the common intention constructive trust
will be adopted to ascertain the parties’ intentions. The constructive trust will be
employed whenever the trustee has so conducted himself that it would be inequit-
able to allow him to deny to the beneficiary an equitable interest in the land
acquired. He will be treated as having conducted himself inequitably if, by his words
or conduct, he had induced the beneficiary to act to his own detriment in the
reasonable belief that by so acting he will acquire a beneficial interest in the land.

It follows that domestic duties undertaken by a party (such as caring for and
bringing up the children), unconnected with a common intention to share the prop-
erty in reliance on such duties, are insufficient to create an interest in the property,
see Burns v Burns (1984) and Grant v Edwards (1986).

In Lloyds Bank v Rosset (1990), the House of Lords reviewed the principles laid
down in Pettitt and Gissing and issued two guidelines concerning the relevant prin-
ciples. The first guideline involved evidence of agreement between the parties as to
the beneficial interests enjoyed by the parties. This is required to be based on express
discussion between the parties. The second guideline involved evidence of conduct
which concerned contributions (direct and indirect, see Le Foe v Le Foe (2001)) to the
purchase price.

In Midland Bank v Cooke (1995), the Court of Appeal adopted a modified
approach to the Rosset principles. The approach was that where a party acquired an
equitable interest in property by way of direct contributions to the purchase price of
the property, the court may take into consideration the conduct of the parties in
order to quantify their shares. The court was not bound to deal with the matter on
the strict basis of the trust resulting from the cash contribution to the purchase price,
and was free to attribute to the parties an intention to share the beneficial interest in
some different proportions.
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Similarly, in Drake v Whipp (1996), the court gave a broad interpretation of the
intention of the parties. This intention was not to be measured solely by the direct
contributions of the parties, in the absence of evidence to the contrary. The court was
entitled to look at all the circumstances of the case to identify the scope of the
common intention of the parties, direct contributions being only one factor to be
taken into account. The court also classified the types of trust involved in this
analysis into constructive and resulting trusts.

In the definitive case, Stack v Dowden, the court decided that the law has moved on
in response to changing social and economic conditions. The search with respect to
the property is to ascertain the parties’ shared intentions, actual, inferred or imputed
during the whole course of conduct. In this respect the resulting trust with regard to
contributions to the purchase price of the property has fallen out of favour as a
decisive principle in deciding the equitable interests of the parties. Instead, the
intentions of the parties may be ascertained by a variety of factors (other than
financial contributions) including advice or discussion at the time of the transfer, the
purpose for which the home was acquired, the nature of the parties’ relationship,
whether they had children, the parties’ personalities, etc. Indeed, the court decided
that the Rosset guidelines were too narrowly drawn. In quantifying the interests of
the parties the court emphasised that the search ought to be identifying the inten-
tions of the parties, as distinct from the view based on fairness laid down by the
Court of Appeal in Oxley v Hiscock (2004).

In conclusion, the House of Lords’ decision in Stack v Dowden appears to have
broadened the approach of the courts towards ascertaining the interests of the parties
in family assets. Direct financial contributions to the purchase price, involving
the resulting trust, may not be given the importance that it occupied during the
development of the law.
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CHAPTER 7

CONSTRUCTIVE TRUSTS 2
THE LIABILITY OF STRANGERS TO THE TRUST

INTRODUCTION

We have seen already in previous chapters that to accept the office of trustee is to
open oneself and one’s conduct to the closest scrutiny. Not only is the trustee
expected to behave at all times with the utmost propriety, but there are also circum-
stances when even the morally innocent fiduciary may find himself subject to the
coercive jurisdiction of the court. Furthermore, it is not only trustees proper who
may find themselves in this position, for the reach of a court of equity is both long
and powerful. As we shall see in this and the following chapters, third parties may all
too easily become embroiled in the trust’s affairs and, as far as the various remedies of
the beneficiaries are concerned, it is often irrelevant whether these ‘strangers to the
trust’ are innocent, negligent or downright dishonest.

The problems considered in this chapter relate to the liability of a person who is a
stranger to the trust – broadly defined as a person who was not originally appointed a
trustee or to a fiduciary position. In very general terms, any person who interferes
with the operation of the trust or who assists the trustee in a breach of his trust duties
may find himself fixed with a constructive trust and answerable to the court and the
beneficiaries for any misapplication of the trust property. Of course, it is not in every
situation that a stranger to the trust is held liable to the beneficiaries as a construct-
ive trustee. Yet in appropriate cases, when the conditions established by the case
law are fulfilled, the constructive trust swings into operation and provides a most
powerful remedy.

In simple terms, a stranger to the trust may become accountable to the beneficiar-
ies or be treated as a constructive trustee in four situations:

(a) by dishonestly assisting the trustee in a breach of trust;
(b) by receiving trust property for his own use in the knowledge that it was trans-

ferred in breach of trust;
(c) after having received trust property in conformity with the terms of the trust, by

knowingly dealing with that property in breach of the terms of the trust; and
(d) by inducing the trustee to commit a breach of trust.

Together, these different examples of accounting as a constructive trustee give the
beneficiary some hope of redress in the event of a breach of trust, even if the trustee
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has escaped the clutches of the court or no longer has the trust property. One note of
caution ought to be mentioned. Millett LJ in Paragon Finance v Thakerar (1999)
opined that the liability of an accessory is strictly not as a constructive trustee
because he does not acquire the trust property. His liability is to account to the
beneficiaries for any benefits received. This is a ‘personal’ liability to account rather
than an in rem liability. Once again, as with so much in the law of trusts, the ‘rules’
are to be found in case law, although there is some doubt whether the growing
volume of case law actually has done anything to clarify the law.

Question 36
Analyse, with reference to decided cases, the circumstances in which a ‘stranger’ may
be liable as a constructive trustee for intermeddling with the management of a trust.

Answer plan

• The nature of a stranger’s liability as constructive trustee and its necessity.
• Trustee de son tort.
• Knowing receipt or dealing.
• Dishonest assistance.
• Lack of clarity: position of principle.

Answer
In general terms, constructive trusts arise by operation of law rather than as a result
of the express or implied intention of the settlor or other person (Westdeutsche v
Islington LBC (1996)). They are imposed upon the owner of property in order to
satisfy principles of equity, fairness and good conscience. The overriding principle is
that whenever a defendant acquires any benefit in his capacity as the apparent owner
of property, that benefit cannot be retained by him but must be surrendered for the
advantage of those who are beneficially interested. The focus of the equitable remed-
ies to account or the imposition of a constructive trust is to ensure that the defaulting
fiduciary does not retain the profit or benefit. In fact, it is quite possible for an
existing trustee to become a constructive trustee of property other than the original
trust property, which he will then hold on the same or substantially similar terms to
those which already bind him. A good example of this is Keech v Sandford (1726) and
see a modern example involving persons in a fiduciary position in Hooper and Others v

Q&A EQUITY AND TRUSTS 2009–2010

162



 

Gorvin (2000). However, another very powerful form of the constructive trust is that
which is imposed on a person who is not already in a fiduciary position – a stranger to
the trust. In these cases, the court will impose the obligations of a trustee on a person
because that person has so conducted himself in relation to the trust’s affairs that in
all conscience he should be held accountable to the beneficiaries for any breach of
trust that may have occurred. Although there have been suggestions that some
instances of stranger liability should be triggered irrespective of the ‘fault’ of the
stranger (that is, liability should be strict, based on principles of restitution), at
present the liability is ‘fault’-based although, as discussed below, there are disagree-
ments as to which type of ‘fault’ is required (intentional wrongdoing, recklessness or
negligence) and in which circumstances.

In recent years, the incidence of claims concerning strangers to the trust has
increased considerably, not least because of the complicated financial arrangements
that can accompany investment of trust funds. However, although these cases have
highlighted the effective use of the constructive trust as a remedy for inequitable
conduct, they have done little to clarify the principles upon which the imposition
of liability is based. While it is understandable that individual judgments should
concentrate on the liability of the particular defendant, the lack of a consistent
exposition of the underlying rationale for the imposition of a constructive trust on a
stranger makes it difficult to generalise or to predict the liability (if any) of defend-
ants in future cases. Consequently, there is much in this area of the law that is
uncertain and some important questions remain to be answered. With that in mind,
it is possible to analyse the liability of strangers as constructive trustees in the
following way.

First, a stranger to the trust may become a constructive trustee because he or she
has assumed the duties of a trustee. In other words, if a stranger takes it upon himself
to meddle with the trust property as if he were a trustee, equity will treat him as such
a trustee (Mara v Browne (1896)). This is trusteeship de son tort and the essential point
is that the person fixed with liability as a constructive trustee has stepped willingly
into the shoes of the original trustees or fiduciaries, as in James v Williams (1999). It
is effectively self-appointed trusteeship. Importantly, it is reasonably clear that the
trustee de son tort does not attract liability to account to the beneficiaries merely by
assuming the duties of a trustee. The ‘trustee’ is assimilated to the position of the
original trustees and so there must be a breach of the terms of the trust or instances of
unauthorised profits, bribes, etc., before liability can arise. Given that properly
appointed trustees may become liable for maladministering the trust even in the
absence of fault, the trustee de son tort can easily find himself in breach and liable for
damages (Selangor United Rubber Estates v Craddock (No 3) (1968)). In short, the
trustee de son tort is a de facto trustee. He is a true trustee and is subject to fiduciary
duties. His liability is strict and does not depend on dishonesty, and like an express
trustee he cannot plead the Limitation Acts as a defence to a claim for breach of trust,
see Dubai Aluminium Co. v Salaam (2002).
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Secondly, equity will impose a constructive trust on a stranger who has received
trust property for his own benefit in breach of the terms of the trust. This form of
liability is often referred to as ‘knowing receipt or dealing’ with the trust property
(Baden Delvaux and Lecuit v Société Générale pour Favouriser le Développement du Commerce
et de l’Industrie en France SA (1983); Houghton v Fayers (2000)). It is important to
realise, however, that the essence of the liability is that the stranger has received
property for his own benefit to which he has no right. Consequently, he may be held
accountable as constructive trustee for that property or its value to any person having
a better claim – that is, the beneficiaries of the trust. In this sense, the imposition of
the constructive trust is not necessarily triggered by the personal conduct of the
stranger, but arises from the greater claim of another to the property. In this sense,
the liability is restitutionary and not punitive. Of course, it will not be every stran-
ger who receives trust property who will be liable as a constructive trustee, for clearly
some transfers will be perfectly legitimate and some strangers will be shielded from
liability because of the facts of the case – being, usually, the legitimacy of the
circumstances in which the property was transferred.

It seems, then, that there are three primary conditions for the imposition of this
liability: Houghton v Fayers. First, and obviously, there must be disposal of assets in
breach of trust or breach of fiduciary duty, and in the absence of such breach no
liability for ‘receipt’ can arise (Brown v Bennett (1998)). Secondly, the stranger must
either have lawfully received property and thereafter applied it for his own purposes
in a manner inconsistent with the terms of the trust (inconsistent dealing: Karak
Rubber v Burden (1972)) or, in the alternative, have received trust property for his
own benefit, (knowing receipt: International Sales Ltd v Marcus (1982)). A good
factual example of the ‘inconsistent dealing’ liability is where an agent of the trustee
(for example, a stockbroker) lawfully receives trust monies but then applies them for
his own benefit in a manner inconsistent with the terms of the trust; and an example
of the latter is where a stockbroker is given trust monies for his own benefit, this
time with the transfer itself being in breach of trust. However, in both cases, it is not
enough that the transferee has simply utilised the trust property for his own benefit.
Thirdly, it seems that the transferee must have some degree of knowledge or notice
of the fact that the transfer (or inconsistent dealing) was in breach of trust (Polly Peck
International plc v Nadir (No 2) (1992); Westdeutsche Landesbank Girozentrale v Islington
LBC (1996)). This insistence that the stranger be guilty of some degree of ‘fault’ (in
the sense of having some ‘knowledge’ of the breach) is somewhat at odds with the
restitutionary nature of liability – after all, if the root of liability is that X has Y’s
property, why should X’s state of mind be relevant? – but at present it seems
securely established in the case law: BCCI (Overseas) Ltd v Akindele (2000). What is
clear, however, is that a stranger can have no liability if the property was never held
on trust in the first place: Box v Barclays Bank (1998).

Unfortunately, the precise degree of knowledge required for liability for knowing
receipt/inconsistent dealing is uncertain. On the one hand, it has been suggested that,
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before liability can arise, the recipient must either know or be reckless as to whether
the transfer to him or subsequent use of property is in breach of trust. This degree of
knowledge equates to the first three of Peter Gibson LJ’s infamous categories of
knowledge in Baden Delvaux (1983) and necessarily has the effect of restricting the
circumstances in which a stranger may be liable. It has been applied in cases such as
Carl Zeiss Stiftung v Herbert Smith & Co (No 2) (1969), Re Montague (1987) and, in a
commercial context, in Cowan de Groot Properties v Eagle Trust plc (1992), Eagle Trust v
SBC Securities (No 2) (1992). Alternatively, other cases suggest that liability should
exist if the stranger is subjectively aware of or is simply negligent with regard to the
facts of a breach of trust: in other words, if he should have known that the transfer of
trust funds or his own subsequent dealings with them were in breach of trust. This
ensures that liability will arise when any of the five categories of knowledge in Baden
Delvaux exists. Cases such as International Sales Ltd v Marcus (1982), Belmont Finance
Corporation v Williams Furniture (No 2) (1980) and the closely argued judgment of
Millet J at first instance in AGIP (Africa) Ltd v Jackson (1992) support this view. It is
implicit in the recent judgment of Ferris J in Box v Barclays Bank (1998). Indeed, if
it is true that the essence of liability for knowing receipt/inconsistent dealing is that
the stranger has received property for his own benefit to which he was not entitled,
then (in the absence of a pure ‘no fault’ restitutionary liability) it is quite appropriate
that he should be obliged to return it unless he was innocent of all participation in a
breach of trust and it should make no difference whether the alleged transaction in
breach arose out of a ‘commercial’ or ‘private’ trust. Of course, what a ‘reasonable’
person should have known or enquired about may vary according to the circum-
stances – and the nature of the transaction may affect this – with strangers acting
commercially being under a lesser duty to enquire and hence a lesser chance of
liability (El Ajou v Dollar Land Holdings plc (1994) (first instance)). Yet, in principle,
negligence should not be a defence to a claim by a person with a better title. In BCCI
v Akindele (2000), the Court of Appeal tried to overcome these difficulties by noting
that the state of knowledge ‘must be such as to make it unconscionable’ for the
recipient to retain the benefit. This reformulation by Nourse LJ clearly is intended to
avoid the controversy surrounding the ‘Baden categories’ and the uncertainties pro-
duced by the ‘knowledge/notice’ distinction. However, it is not certain that ‘uncon-
scionability’ is any less opaque than previous attempts to identify the ‘core’ reason for
liability. In fact, in Lipkin Gorman v Karpnale (1991), the House of Lords may have
gone further and suggested that this liability should be strict and could be triggered
simply by the receipt or inconsistent dealing with the trust property, irrespective of
the state of knowledge of the stranger. Such a view clearly establishes the restitution-
ary nature of this liability, especially as the House of Lords would also allow a
‘change of position’ defence to the strict liability in appropriate cases. It has not yet
been accepted and recent cases (Westdeutsche; Box v Barclays Bank) may have ruled out
strict liability for the foreseeable future.

Moving now to examine the third general set of circumstances in which a
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stranger may be made liable as constructive trustee for intermeddling with the trust
funds, we come to liability for ‘knowing assistance’ (as originally stated by Lord
Selborne in Barnes v Addy). This nomenclature has been changed to dishonestly
assisting, see Tan. A stranger may be accountable as a constructive trustee for
dishonestly assisting a trustee to commit a breach of trust (Barnes v Addy (1874);
Royal Brunei Airlines v Tan (1995)). It is important to realise here that, unlike
knowing receipt/inconsistent dealing, the stranger may never receive the trust prop-
erty and, even if he does, it is not for his own benefit. Consequently, this is a form of
secondary liability, usually resorted to when for some reason the trustee who has
committed the fraudulent breach of trust cannot be found or has insufficient funds to
satisfy the claims of the beneficiaries. In addition, the stranger’s liability is to
account for the profits. Strictly he is not a constructive trustee, for he does not receive
the trust property but merely assists in a breach of trust, see Millett LJ in Paragon
Finance v Thakerar (1999).

However, the liability belongs to the stranger alone – it is for his misconduct that
he is liable – and hence it is no longer true that the stranger can be liable only if the
trustee himself has behaved fraudulently. This was established by the Privy Council
in Tan, overruling early cases that linked the stranger’s liability to the fraud of the
trustee. Of course, it remains true that the stranger must himself be culpable.
Previously, this was expressed in terms of whether the assistor had ‘knowledge’ of the
breach of trust, such knowledge generally being thought to exist only when the first
three Baden degrees existed (AGIP v Jackson; Polly Peck International plc v Nadir; contra
Selangor United Rubber Estates v Craddock (No 3) (1968)). In Tan, however, Lord
Nicholls, for the Privy Council, made it clear that this was a misleading approach.
What was required was for the assistor to be ‘dishonest’ before liability could arise
which, apparently, is a concept with which the courts are familiar and which there-
fore will be easier to apply. The end result is that a stranger will be liable as
constructive trustee for dishonestly assisting a trustee in a breach of trust, and this
formulation is now the established standard (for example, Brown v Bennett (1998);
Jyske Bank v Heinl (1999); Ferrotex v Banque Français de l’Orient (2000)).

Necessarily, this leaves some questions unanswered. As the later case of Brinks v
Abu-Saleh (No 3) (1995) illustrates, the defendant must be proved to have factually
assisted in a breach of trust (which was not established in that case). In Twinsectra v
Yardley (2002), the majority of the House of Lords adopted the criminal law test for
dishonesty (as laid down by Lord Lane CJ in R v Ghosh (1982)) namely, the defend-
ant’s conduct is dishonest by reference to the ordinary standards of reasonable
and honest people and that he himself realised that his conduct was dishonest by
those standards. This involves both objective and subjective questions. In Barlow
Clowes International Ltd (in liquidation) v Eurotrust International Ltd and others (2006),
the Privy Council decided that no inquiry is required to be made as to the defend-
ant’s view about standards of dishonesty. Consciousness of dishonesty involved con-
sciousness of those elements of the transaction which made participation transgress
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ordinary standards of honest behaviour. It did not also require the defendant to have
thought about what those standards were. In short, the standard by which the
defendant’s dishonesty is judged is purely objective. In Abou-Ramah v Abacha (2006),
the Court of Appeal reaffirmed the notion that the test of dishonesty is objective and
requires the court to decide that the defendant knows of the elements of the trans-
action which makes it dishonest according to the normally accepted standards of
behaviour.

Further, there are significant issues concerning the standard of proof required for
dishonesty. In Jyske Bank v Heinl (1999) it was held that the standard of proof
involved a high level of probability greater than a ‘balance of probabilities’ and the
inability of the claimants to meet this meant that the ‘assistance’ claim in Akindele
was unsuccessful. However, in Statek Corp v Alford (2008), the High Court decided
that the standard of proof of dishonesty is the traditional civil standard of a balance of
probabilities.

Finally, it is clear that the above circumstances in which a constructive trust may
be imposed on a stranger cannot be regarded as exhaustive. For example, a stranger
will be liable as a constructive trustee if he induces a trustee to commit a breach of
trust (Eaves v Hickson (1861)). Again, it is notoriously difficult to determine whether
the activities of a stranger fall under ‘knowing receipt’ or ‘dishonest assistance’, for
the matter often turns on whether the trust property was received for the transferee’s
own benefit. Consequently, some of the earlier ‘receipt’ cases may be better described
as ‘assistance’ cases, which could explain some of the confusion already alluded to
between the different tests of knowledge for each form of liability. In fact, following
the decision in Lipkin Gorman v Karpnale (1991), and despite obvious judicial
reluctance, we could argue that the separation of constructive trust liability into
these different categories is redundant. Instead, the principle might be that a person
can be made liable as constructive trustee for intermeddling with trust property
whenever this is necessary to reverse an unjust enrichment, having regard to the
defendant’s status as a bona fide purchaser for value or any defence of change of
position. The case of Westdeutsche Landesbank Girozentrale v Islington LBC (1996)) has
not helped in this regard, save only that we know that the House of Lords is not yet
ready for the purely remedial constructive trust that exists in some other common
law jurisdictions.

Note

It is a perfectly respectable answer to conclude that the law is in a state of flux and is
uncertain as to its practical application (even if the principles are clear). A question
such as this cannot really be answered adequately in an examination setting, as there
are many more issues which we could consider. Consequently, a general answer is
sufficient, provided that there is ample reference to case law.
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Question 37
The liability of a stranger for meddling with trust property should be strict. Then,
subject only to the defence of change of position, the courts could determine in all
the circumstances whether the defendant should return property to the beneficiaries
without having to agonise about the defendant’s state of mind.

Discuss.

Answer plan

• Basis of liability for knowing assistance and dishonest receipt.
• Confirmation that some degree of fault is required: Royal Brunei Airlines v

Tan (1995), Westdeutsche Landesbank Girozentrale v Islington LBC (1996).
• The restitution angle and the change of position defence.
• Confusion of language: the problem of semantics.
• Confusion of facts: receipt or assistance.
• The application of law to facts – a recipe for different interpretations of

the law.

Answer
The possibility that strangers to a trust – that is, persons not appointed trustees –
may be fixed with the obligations and liabilities of constructive trusteeship is settled
law. Indeed, now that it is virtually inevitable when investing and transferring trust
funds that the trust monies will pass through the hands of others (be they profes-
sional advisers, banks, stockbrokers or other agents of the trustees), the chance that a
stranger will incur this liability – or that a beneficiary will claim that he has – has
increased considerably. Likewise, dishonest and fraudulent trustees are not a modern
phenomenon, and the possibility that they might be tempted to transfer the trust
monies in breach of trust to a friend or confidant is not remote. Of course, in most of
these cases, the trustee will be liable personally to the beneficiaries for any loss
occasioned by a breach of trust and it may well be that the trustee has the resources to
meet these claims. Yet, in many instances, the loss to the trust will be beyond the
trustee, or the trustee may have fled the jurisdiction, and this is where the use of
constructive trusts becomes vital. In those instances where the loss cannot be recovered
from the trustee, constructive trusts enable the beneficiaries to seek redress from
someone who has meddled with the trust’s affairs or who has been involved in the
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breach of trust. Such is the power of this remedy that the constructive trustee will be
liable not only to return any trust property that he retains (that is, it is held on trust),
but also to recompense the beneficiaries personally from his own resources to the full
value of their loss.

Traditionally, there are two main grounds for fixing a stranger with liability to
account as constructive trustee – when the stranger has assisted the trustee in a
breach of trust and when the stranger has received trust property for his own
benefit in breach of trust (AGIP (Africa) Ltd v Jackson (1992)). In addition to
these, there are a further two less well used circumstances in which liability for a
stranger can arise. These are constructive trusteeship as a result of inducing a
breach of trust (Eaves v Hickson (1861)) or where the defendant, after having
lawfully received trust property, deals with it inconsistently with the terms of the
trust (Neste Oy v Lloyds Bank (1983)). Again, traditionally, liability for constructive
trusteeship (in all these forms) is said to turn first on evidence of factual involve-
ment (receipt, assistance, inducement, etc.) plus some degree of knowledge on the
part of the stranger.

There is little doubt that, at present, some element of ‘fault’ on the part of the
stranger is required to establish liability (see, for example, BCCI v Akindele (2000)).
In Baden Delvaux and Lecuit v Société Générale pour Favouriser le Développement du
Commerce et de l’Industrie en France SA (1983), Peter Gibson J described five degrees or
types of knowledge which he thought could be relevant in fixing a stranger with
liability to account as a constructive trustee. First, there is actual knowledge of the
relevant facts; secondly, the stranger may wilfully shut his eyes to the obvious;
thirdly, the stranger may wilfully and recklessly fail to make such enquiries as an
honest and reasonable man would make; fourthly, the stranger may have knowledge
of circumstances which would indicate the relevant facts to an honest and reasonable
man; and, fifthly, the stranger may have knowledge of circumstances that would put
an honest and reasonable man on enquiry so that he would be liable if he failed to ask
the relevant questions. However, what Peter Gibson J and, indeed, other judges in
other cases, has not made clear is what degree of knowledge is required for which
type of liability. Further, it is readily apparent that the distinction between each
category of knowledge may be very fine indeed and, what is more, although the ‘five
degrees of knowledge’ are often used as a baseline in other cases, many judges prefer
their own formulations or variations of Peter Gibson’s categories (see, for example,
AGIP (Africa) Ltd v Jackson (1992); Re Montague (1987); Eagle Trust plc v SBC
Securities (No 2) (1992); BCCI v Akindele (2000)).

Recently, case law has attempted to clarify the position but not, as the question
seems to hope, by removing the ‘fault’ element from liability. Liability in ‘assistance’
type cases is premised on the assumption that a stranger may be required to compen-
sate the beneficiaries for loss, even though the stranger has never received the trust
property and certainly does not now have it. The liability here is to account to the
beneficiaries as though the defendant is a constructive trustee, see Paragon Finance v
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Thakerar (1999). The property was not given to the stranger for his own benefit
(Barnes v Addy (1874)). Thus, as was made clear at first instance in AGIP (Africa) Ltd
v Jackson (1992), the essence of the liability is that of someone who facilitates the
breach of trust of another and who may take no benefit from the trust property itself.
Consequently, it is apparent that such liability should never be triggered by simple
factual assistance, but only where such assistance is tainted by personal fault.
Further, as is made clear by the Privy Council in Royal Brunei Airlines v Tan (1995)),
the stranger may be liable only where ‘dishonest’: mere negligence, or a deliberate
but honest assistance is not sufficient to found liability (see, for example, Ferrotex v
Banque Français de l’Orient (2000), where an awareness that a person had been dis-
honest in other business activities was not sufficient to found ‘dishonesty’ in relation
to the transfer in breach of trust). The dishonesty test now replaces the old tests of
knowledge based on the Baden categories for assistance liability. However, although
apparently simpler, no agreed meaning of what amounts to dishonesty, or how it is
proven, has emerged. Brinks v Abu-Saleh (No 3) (1995) suggests that dishonesty
implies some knowledge on the part of the stranger, but it is not clear whether this is
of the existence of a trust, or of the fact of breach, or of the fact that the property is
another’s, or if it has some other meaning. Armitage v Nurse (1997) implies that
dishonesty arises from intentional or reckless knowledge, but this was held in a
different context (see Chapter 9). The test today for dishonesty in this context was
laid down by Lord Nicholls in Royal Brunei Airlines v Tan (1995). It means that the
defendant had acted with a lack of probity or simply not acted as an honest man in
the circumstances of the case. This definition was construed by Lord Hutton in
Twinsectra v Yardley (2002) as involving the criminal law test for dishonesty (as laid
down by Lord Lane CJ in R v Ghosh (1982)). This test incorporates a combined
objective and subjective standard. The defendant’s conduct is dishonest by reference
to the ordinary standards of reasonable and honest people and that he himself realised
that his conduct was dishonest by those standards. Moreover, in Barlow Clowes Inter-
national Ltd (in liquidation) v Eurotrust International Ltd and others (2006), the Privy
Council decided that no inquiry is required to be made of the defendant’s view about
standards of dishonesty. Consciousness of dishonesty involved consciousness of those
elements of the transaction which made participation transgress ordinary standards
of honest behaviour. It did not also require the defendant to have thought about what
those standards were. The standard applicable here is purely objective. In Abou-
Ramah v Abacha (2006), the Court of Appeal affirmed that the standard is objective
and it is unnecessary to show ‘subjective dishonesty’ in the sense of consciousness on
the part of the defendant that the transaction was dishonest. It will be sufficient if
the defendant knows of the elements of the transaction which makes it dishonest in
accordance with the normally acceptable standards of behaviour.

In Jyske Bank v Heinl (1999), it was held that proof of dishonesty involved a high
level of probability. So, in that case, it was not enough that H appreciated that there
was a very real possibility of fraud; what was required was that he ‘knew’ it. On the
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other hand, in Statek Corp v Alford (2008) the High Court reverted back to the
traditional civil standard of proof of a balance of probabilities. In fact, these are
questions which can only be worked out on a case-by-case basis – hopefully by
employing the ‘common sense’ approach to the meaning of dishonesty which Lord
Nicholls in Tan believes is possible. However, what is clear is that liability for
assistance is fault-based and will remain so.

Turning then to ‘knowing receipt’, it seems clear that the essence of the liability
of the stranger in these cases is that he has received trust property for his own
benefit: per Millet J in AGIP (Africa) Ltd v Jackson (1992). Liability is triggered by
the personal ‘gain’ of the stranger at the expense of the beneficiaries (i.e., in breach
of trust: Box v Barclays Bank (1998)) and comprises an obligation to return the
property or account for it out of his own resources. Consequently, the liability is
primarily restitutionary: to return property which belongs to another. With this in
mind, the crucial question is whether the stranger – who has received the property
for his own benefit – will be liable only when he was at ‘fault’ (that is, had some
degree of ‘knowledge’) or whether the liability is strict – so that even an innocent can
be liable – subject to a defence of change of position. At present, it seems that
liability is fault-based: see Lord Browne-Wilkinson (obiter) in Westdeutsche Landesbank
Girozentrale v Islington LBC (1996) and, firmly, the Court of Appeal in BCCI v
Akindele. Yet, as noted below, this has been challenged, although there is little
unanimity among the cases for what degree of knowledge is required. It has been
suggested in cases such as Carl Zeiss Stiftung v Herbert Smith & Co (No 2) (1969), Re
Montague (1987) and Cowan de Groot Properties v Eagle Trust plc (1992) that liability
arises only when the stranger had ‘want of probity’, probably meaning intention or
recklessness as to whether the property was transferred in breach of trust, and some
case law suggests that mere negligence might be too low a standard in so-called
‘commercial’ cases where the strangers are professional advisers merely executing the
wishes of the trustee (Cowan de Groot Properties v Eagle Trust plc (1992); Polly Peck
International plc v Nadir (No 2) (1992)). Alternatively, other cases suggest that liabil-
ity should exist if the stranger is simply negligent with regard to the terms of the
trust: in other words, if he should have known that the transfer of trust funds or his
own subsequent dealings with them were in breach of trust. This ensures that
liability will arise when any of the five categories of knowledge in Baden Delvaux
exists. Judgments in cases such as International Sales Ltd v Marcus (1982), Belmont
Finance Corporation v Williams Furniture (No 2) (1980), at first instance in AGIP
(Africa) Ltd v Jackson (1992) and Box v Barclays Bank (1998) support this view.
Different again is the approach in Akindele, where Nourse LJ seeks to avoid this past
confusion by saying that the recipient must be ‘unconscionable’ before liability can
arise. How this differs from ‘knowledge’ or ‘notice’ is unclear, although it seems
certain that it does presuppose some element of fault. Indeed, if it is true that the
essence of liability for knowing receipt is that the stranger has received property for
his own benefit to which he was not entitled, then it is quite appropriate that he
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should be obliged to return it unless (possibly) he was innocent of all participation in
a breach of trust.

This doubt about the practical application of the test of ‘fault’ required to fix a
stranger with liability for ‘knowing receipt’ raises a more fundamental point: namely,
whether liability should depend on any fault at all. After all, if liability is triggered
by receipt and the obligation is to account for its value (or return it if still held), then
should not merely innocent recipients also be liable? Of course, recipients would
need a defence, as every circumstance in which X might receive Y’s property could
not found liability (for example, if X were a bona fide purchaser for value). This
approach – generally thought to be purely restitutionary – is indicated by the House
of Lords in Lipkin Gorman v Karpnale (1991) and has been argued forcefully academi-
cally. That case turns on recovery of property at law – that is, the claimant is not a
beneficiary of a trust but is chasing his legal title – but it suggests that the liability
of a stranger should exist without proof of any degree of knowledge. Certainly, that
was the position with the claim at law and many would argue that there is no reason
for any difference merely because the beneficiaries of a trust are pursuing a claim in
equity. Lest this is thought to be unfair to the innocent stranger, it is balanced by the
recognition of a general defence – ‘change of position’. This would be available to any
stranger to defeat the imposition of a constructive trust, if the court thought fit,
depending on whether the stranger has changed his position in reliance on receipt of
the money. As is evident, this introduces an element of discretion into the fixing of
receipt liability, but it is not at all clear whether the ‘knowledge’-based test really is
any more objective.

At present, then, there is no doubt that liability in assistance type cases (and
inducement cases where the inducer never receives the trust property for his own use)
is fault-based – that fault being dishonesty. In receipt-based cases (including lawful
receipt tainted by subsequent actions in breach of trust), recent case law firmly
maintains fault as the basis of liability. However, whether this is logical (see the strict
liability position with claims made at law) is open to question, and whether it will
survive in the face of powerful restitutionary arguments remains to be seen. However,
if questions of ‘knowledge’ are dispensed with, greater judicial attention will need to
be focused on the meaning of the counterbalancing ‘change of position’ defence.

Note

This question reflects the academic debate which is raging over the scope of, and
proper conditions for, the granting of equitable remedies consequent on a breach of
trust. It is a large issue. It is also relevant in such questions to note the practical
constraints under which judges operate and anybody who has read the facts of a
commercial ‘receipt’ or ‘assistance’ case knows how convoluted the transactions can be.
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Question 38
William is the trustee of the Duke of Normandy’s Trust Fund and holds various
properties on trust for the beneficiaries, Harold and Matilda. The following events
occur:

(a) William decides to employ the services of a stockbroker to help him invest the
trust property, and he transfers £50,000 of alpha stock to Richard with instruc-
tions to invest in Blue Chip plc, an authorised investment. Richard thinks this is
a poor choice and persuades William to allow him to invest half the amount in
Stockbroker Finance plc, a company that has been tipped to ‘boom or bust’.

(b) William also decides to sell to Jerry half of the freehold property held on trust for
a knockdown price in return for ‘an introduction fee’ of £5,000. Jerry develops
the site for an enormous profit, selling luxury houses to wealthy businessmen.

(c) Harold and Matilda become suspicious of these developments and suggest to
William that Catchcon Ltd, a well-known firm of auditors, check the Trust
account. William fears that they will find something amiss and immediately
asks his accountant (Sharp) to ‘use the remaining £100,000 of the Duke of
Normandy’s Trust Fund to purchase traveller’s cheques in my name’. The
accountant agrees after speaking to William on the telephone and telling him
that such an unusual transaction would require a higher fee than usual.

William has now emigrated to the Bahamas, and it appears that Stockbroker Finance
plc has gone into liquidation. Harold and Matilda urgently seek your advice as to
whether they have any remedies.

Answer plan

• Liability as a constructive trustee for: knowing receipt.
• Duty to account for dishonest assistance and inconsistent dealing.
• Level of knowledge required; meaning of dishonesty.
• Appropriate remedy.
• Bribes.
• Profits.
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Answer
It is clear from the facts of this problem that William has committed a series of
breaches of trust. Unfortunately for the beneficiaries, he is outside the jurisdiction
and the prospects of recovering the lost trust monies from him in a personal action
for breach of trust must be remote. Furthermore, it also appears that little of the trust
property is in traceable form: Stockbroker plc has gone into liquidation and no
mention is made of its assets; Jerry has used the former trust land to build houses
which he has sold on to (presumably) innocent purchasers and nothing is said of the
money he received on sale. Consequently, with the likely failure of the personal
action against the trustee for breach of trust, and with doubts as to the efficacy of the
tracing remedy, Harold and Matilda should turn to those persons who have been
instrumental in a practical way in these affairs.

As is well known, it is perfectly possible for a non-trustee – a stranger to the trust
– to become liable to account as a constructive trustee for intermeddling in some way
with the affairs of the trust. This liability has many different aspects and the precise
conditions for the establishment of a constructive trust will vary from situation to
situation. In general, a stranger may be liable to account to the beneficiaries as a
constructive trustee if he has either knowingly induced a breach of trust (Eaves v
Hickson (1861)) or dishonestly assisted in a breach of trust (Royal Brunei Airlines v
Tan (1995)). The stranger may become a constructive trustee if he knowingly
received trust property for his own benefit in breach of trust (Belmont Finance Corpor-
ation v Williams Furniture (No 2) (1980); BCCI v Akindele (2000)) or knowingly dealt
with trust property in his possession in breach of the terms of the trust (William-
Ashman v Price (1942)). The consequences of being fixed with a constructive trust are
that the stranger is under a duty to return to the beneficiaries any trust property
which he still retains and, additionally, to make up any shortfall out of his own
assets. Further, because a constructive trustee is also personally liable to the bene-
ficiaries for any loss they have suffered – that is, he must satisfy a claim out of his own
funds if necessary – this makes this remedy particularly attractive to beneficiaries
who have no hope of recovery from the original trustee and little chance of maintain-
ing a successful claim to the trust property per se through a tracing claim.

Turning to consider the particular facts of this problem, it may well be that
Harold and Matilda will be able to claim successfully that the ‘stranger’ who dealt
with each aspect of the trust property should be clothed with a constructive trust.
First, let us consider the position of Richard and the investment in Stockbroker
Finance plc. It is perfectly acceptable for William to employ the services of a profes-
sional adviser or agent when investing the trust property (s 11 of the Trustee Act
2000). As we are told, when the £50,000 is transferred, this is perfectly in accord-
ance with the terms of the trust. Importantly, then, Richard has not received the
money in breach of trust, and nor has he assisted William in a breach of trust. This
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eliminates any personal liability to account on these grounds (see, for example, Brown
v Bennett (1998) and Box v Barclays Bank (1998)). However, it is possible that
Richard may be liable to account as a constructive trustee in respect of those parts of
the trust funds invested in Stockbroker Finance plc for either of two further reasons.
First, Richard may be regarded as a constructive trustee because he may have induced
William to commit a breach of trust, provided that (a) the investment in Stockbroker
Finance plc was indeed a breach of trust; and (b) Richard had a sufficient degree of
knowledge of the terms of the trust to trigger liability (Eaves v Hickson (1861)).

As to (a), it is not clear from the facts of the problem whether the investment in
Stockbroker Finance plc was legitimate or not, although the presumption is that the
investment breached William’s duty of care under para 1 of Sched 1(1) to the
Trustee Act 2000, given the need for Richard to persuade William of this course of
action and the volatile nature of Stockbroker’s shares. Again, as to (b), it is not clear
from the facts whether Richard had sufficient knowledge to found liability. In prin-
ciple, it is reasonably clear that mere negligence on Richard’s part as to whether the
investment was legitimate (that is, was a breach of trust) is not sufficient to found
liability for knowing inducement. What appears to be necessary is either actual
knowledge that it was a breach of trust to invest in Stockbroker or a reckless dis-
regard of whether it was a breach. ‘Knowledge’ within any of the first three of the
Baden categories is required (or possibly, after Tan, even ‘dishonesty’). This may or
may not exist in our case and liability will depend on a thorough examination of the
facts and circumstances of the case.

Secondly, however, if it is unclear whether Richard actually induced William to
commit a breach of trust, as opposed to merely facilitating its achievement, it may be
possible to fix Richard with a duty to account for dealing inconsistently with trust
property in the knowledge that the dealing was in breach of trust. This is a form of
secondary liability as it seems clear that Richard has never received the trust property
for his own benefit. Under the pre-Tan approach liability would seem to depend on
finding that Richard had intention or recklessness with regard to the existence of a
breach of trust (the ‘old’ rules for what was called ‘knowing assistance’). However,
given that this form of inconsistent dealing is, in essence, another form of assistance
liability, it may be correct to assume that liability exists only in conjunction with
dishonesty (Tan). By the same token, although it will not be necessary to prove that
there has been a fraudulent breach of trust by the trustee (which almost certainly
there was not, because of William’s reluctance), it is necessary to prove a breach and
that Richard factually assisted it. The second is established; the first depends on the
legitimacy of William’s investment in terms of his duty of care. Even then, we must
ask whether Richard really was ‘dishonest’ (on which, see Brinks v Abu-Saleh (No 3)
(1995) and Jyske Bank v Heinl (1999)). The test for dishonesty, as laid down in
Twinsectra v Yardley (2002), involves a two-step approach as declared by Lord Lane CJ
in the criminal law case, R v Ghosh (1982). The first step is whether Richard’s
conduct was dishonest by reference to the ordinary standards of reasonable and
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honest people and whether he realised that his conduct was dishonest by those
standards. In Barlow Clowes International Ltd (in liquidation) v Eurotrust International
Ltd and others (2006), the Privy Council decided that no inquiry is required to be
made of the defendant’s view about standards of dishonesty. Consciousness of dis-
honesty involved consciousness of those elements of the transaction which made
participation transgress ordinary standards of honest behaviour. It did not also
require the defendant to have thought about what those standards were. This test
was affirmed by the Court of Appeal in Abou-Ramah v Abacha (2006). In our case,
perhaps Richard was only negligent and so liable only in tort (Box v Barclays Bank
(1998)).

The second element of the problem raises similar issues, although now it is a
question of whether the liability of Jerry (if any) lies in knowing receipt or dishonest
assistance. It seems clear from the facts of the problem that the land was ‘sold’ to
Jerry for his own personal use. For example, title to the land did not remain with
William (although this is not conclusive) and Jerry cannot be regarded as William’s
agent. This seems to be a case of knowing receipt, being a case where the stranger has
received trust property for his own use (AGIP (Africa) Ltd v Jackson (1992)). As such,
if Jerry is to be fixed with a constructive trust, and thereby be required to satisfy the
claims of Harold and Matilda out of his own resources, it is clear that he must have
acted with some degree of knowledge. This requires an understanding that the
actions of William were in breach of trust (Westdeutsche Landesbank Girozentrale v
Islington LBC (1996)), expressed in Akindele as to whether it would be ‘unconscion-
able’ for Jerry to retain the benefit. Initially, of course, Jerry will claim that he is a
bona fide purchaser for value of the freehold land and, in consequence, is not liable to
the beneficiaries either as a constructive trustee or in tracing (Re Diplock (1948)).
However, as the facts indicate, Jerry purchases the property for ‘a knockdown price’
and gives William an introduction fee. Although one must not speculate unduly, the
clear inference here is that Jerry is not bona fides. Of course, mere suspicion on his
part that William is engaged in a breach of trust may not be sufficient to establish
Jerry’s liability; he must have ‘knowledge’ (including wilful blindness) of the rele-
vant facts and act ‘unconscionably’. To constitute wilful blindness, it must be proved
that Jerry suspects the relevant facts exist but makes a deliberate decision to avoid
confirming that they exist, see Manifest Shipping Co v Uni-Polaris Shipping Co (2001).
Unfortunately, what ‘unconscionability’ means in practice is uncertain. The logic of
the situation suggests that simple negligence (that is, any of the five categories of
knowledge in Baden) should suffice and this is supported by dicta in several cases
(International Sales Ltd v Marcus (1982); Belmont Finance Corporation v Williams Furni-
ture (No 2) (1980); AGIP (Africa) Ltd v Jackson (1992); Box v Barclays Bank (1998)).
However, other authority has moved away from such an approach and has placed
more emphasis on the ‘want of probity’ or deliberate fault of the stranger (that is,
intention or recklessness). The case for restricting liability in this fashion is strongly
argued in Re Montague (1987), and a spate of cases involving the alleged liability of
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professional financial advisers has tended to confirm this view (Cowan de Groot Proper-
ties v Eagle Trust plc (1992); Polly Peck International plc v Nadir (No 2) (1992)). In these
so-called ‘commercial’ cases, the powerful nature of the constructive trust was
emphasised and there were fears that commercial transactions would be hampered if
mere negligence could trigger the personal liability of the stranger, especially as the
stranger might well be liable in any event for breach of contract. As yet the matter is
unclear and the decision in Akindele, that it is better to think in terms of unconscion-
ability, may not prove any more helpful. In our case, while there is no doubt that
Jerry was negligent, there is also evidence to suggest that he was, at best, reckless
and, at worst, that he conspired with William to defeat the rights of the beneficiaries,
all for personal gain. In such circumstances, there is a good chance that he would be
held liable as constructive trustee for knowing receipt. Likewise, if William had been
in the jurisdiction, he would have been accountable as constructive trustee for the
‘introduction fee’ as having derived a profit from his position as trustee (Williams v
Barton (1927); Box v Barclays Bank (1998)). Further, if this was a bribe, William
would be accountable under Attorney General for Hong Kong v Reid (1992), as applied
in LSE v Pearson (2000).

The third element of the problem raises similar difficulties. William has clearly
embarked on a fraudulent and dishonest course of action which has breached the
terms of the trust. The only question is whether Sharp, the accountant, is liable for
assisting in this breach of trust. The authorities were fully explored and analysed in
AGIP (Africa) Ltd v Jackson (1992) and then explained clearly by the Privy Council
in Tan. It is now relatively clear that the accountant will be accountable for such
profits directly connected with knowingly assisting in a breach of trust if he was
‘dishonest’ and his actions did indeed facilitate the breach. Of course, there are
difficulties over the meaning of dishonesty (see Royal Brunei Airlines v Tan (1995),
Twinsectra v Yardley (2002), Brinks v Abu-Saleh (No 3) (1995), Jyske Bank v Heinl
(1999) and Barlow Clowes International Ltd (in liquidation) v Eurotrust International Ltd
and others (2006) and Abou-Ramah v Abacha (2006), for a discussion of what ‘dis-
honesty’ might mean). In this problem the facts are equivocal. Sharp’s higher fee and
realisation that the transaction was ‘unusual’ may be evidence of dishonesty or it may
simply be evidence that Sharp appreciated the possibility of fraud – which appears
not to amount to dishonesty – Jyske. Undoubtedly, the accountant will attempt to
plead that he was merely carrying out his contract with William – in much the same
way as the bank claimed to avoid liability in Lipkin Gorman v Karpnale (1991) – but
this will not be enough if the court determines – as in AGIP – that the strangers
were materially involved in the fraud or at least did not care about the possibility
that a fraud was being perpetrated (compare Jyske). All in all, this stranger may well
find himself liable to Harold and Matilda for the balance of the fund that William
has taken with him to the Bahamas.
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Question 39
Arnold is the agent of Tarquin, the trustee of a settlement in favour of ‘the children
of Sarah’. Tarquin instructs Arnold to pay £5,000 to Len, who, Tarquin says, is the
illegitimate child of Sarah and himself. Tarquin also instructs Arnold to invest
£10,000 in the stock exchange in Tarquin Enterprises Ltd, to buy £5,000 worth of
tickets in the national lottery (all of which lose) and to transfer £10,000 to Clarence
as payment for services rendered to the trust. One year later, Tarquin goes missing
with the remaining trust fund monies. Moreover, it transpires that Len is in fact the
child of Tarquin and Emily (Arnold’s sister) and that the money has all been spent.
Tarquin Enterprises have gone bust due to a dramatic withdrawal of cash from their
bank account.

Advise the children of Sarah as to their remedies, if any, against Arnold and
Clarence.

Answer plan

• Liability as a constructive trustee for: knowing receipt and dishonest
assistance.

• Level of knowledge or dishonesty required: whether satisfied.
• Profits.

Answer
The facts disclosed by this problem relate to an area of the law of trusts that appears
to be growing in popularity, at least with beneficiaries who perceive a breach of trust
on the part of their trustees but who, for one reason or another, have no trustee to sue
personally. In our particular case, it seems that ‘the children of Sarah’ – the bene-
ficiaries of the trust – would be unable to pursue an action in breach of trust against
Tarquin (their trustee) because he has disappeared. Consequently, they must resort to
alternative remedies, which, in this case, means attempting to establish that
strangers to the trust are fixed with constructive trusteeship because of their interfer-
ence or involvement with the activities which have caused loss to the trust estate.
Importantly, it must be remembered that the liability of the strangers – Arnold and
Clarence – can exist only if there has actually been a breach of trust: Brown v Bennett
(1998). The familiar liability of ‘dishonest assistance’ and ‘knowing receipt’ can arise
only if the dealings with the trust property disclose a breach of the terms of the trust.
There is no liability for the strangers if they are involved in activities which are
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consistent with the terms of the trust, even if those activities go wrong and cause a
loss to the trust estate (see, for example, Box v Barclays Bank (1998)).

It is stated in the facts of the problem that Tarquin holds the property on trust for
a certain specified class of persons – the children of Sarah. Necessarily, any distribu-
tion of the trust property to persons outside of this class will be a breach of trust, for
which Tarquin will be liable, even if he has made an honest mistake (Re Diplock
(1948)). Consequently, a stranger may be personally liable to account as a construct-
ive trustee if he has assisted in or induced the breach of trust, as per the conditions
laid down in Barnes v Addy (1874) and explained in Royal Brunei Airlines v Tan
(1995). Prima facie then, the distribution of £5,000 to Len is a breach of trust that
may generate liability for Arnold. However, this is the only unequivocal breach of
trust disclosed by the facts of the problem. For example, it may well be that invest-
ing in Tarquin Enterprises Ltd is perfectly within the investment powers of the trust
(see, for example, ss 3, 4 and 6 of the Trustee Act 2000) and, if it were, it would be
almost impossible to establish Arnold’s liability as a stranger. Indeed, whereas Tar-
quin might be liable for his particular choice of investment – even though it was
within his investment powers generally (breach of duty of care: s 1 of the Trustee
Act 2000) – Arnold would not be liable as a stranger unless Tarquin’s direction to
him was part of a design to escape with the trust funds and Arnold dishonestly
assisted in this (Tan; Brinks v Abu-Saleh (No 3) (1995)). Likewise, although it is
unlikely, the trust instrument might authorise the purchase of lottery tickets (this
would seem to be excluded from the statutory power of investment under the
Trustee Act 2000 – see s 4 of that Act as to the standard investment criteria) and
Clarence may well have rendered services to the trust in this regard for which he has
been paid legitimately. So, without more, it is impossible to determine whether
these events disclose a breach of trust. Consequently, the liability of Arnold and
Clarence can be discussed only on the assumption that the activities of Tarquin do
disclose a breach of trust and would have generated his personal liability. Even then,
in itself, this is not enough to establish the liability of the strangers: we must also
examine actions of the stranger.

As far as the wrongful distribution of the trust monies is concerned, it has been
noted above that this, at least, is a clear breach of the terms of the trust (Re Hulkes
(1886)). Moreover, given that Arnold is Tarquin’s agent and only has possession of
the £5,000 in order to deal with it at Tarquin’s direction, he (Arnold) cannot be
liable for knowingly receiving trust property; Arnold has not received trust money
for his own benefit (AGIP (Africa) Ltd v Jackson (1992)). If any liability exists, it will
lay in ‘dishonest assistance’, for clearly Arnold has participated in Tarquin’s act which
is revealed to be a breach of trust. In order to maintain a successful action against
Arnold on this ground, two essential conditions must be fulfilled. First, it must be
established that Arnold has assisted Tarquin in a breach of trust. This is a factual
matter and, as Brinks shows, the mere offering of aid to a person committing a breach
of trust may not in law amount to ‘assistance’. Assistance implies positive help
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although, in this case, it is not difficult to establish. Also, following Tan, it is no
longer necessary to prove that the trustee’s breach itself was fraudulent and dishon-
est. Tan makes it clear that the liability is the stranger’s and the state of mind of the
trustee cannot colour it. A ‘simple’ breach of trust is enough. Secondly, Tan also
makes it clear that the stranger’s assistance must be coloured by his own ‘dishonesty’
before liability can arise. This test now replaces the old tests of knowledge based on
the Baden categories. In Twinsectra v Yardley (2002), the majority of the House of
Lords adopted the criminal law test for dishonesty (as laid down by Lord Lane CJ in
R v Ghosh (1982)), namely, the defendant’s conduct is dishonest by reference to the
ordinary standards of reasonable and honest people and that he himself realised that
his conduct was dishonest by those standards. This involves both objective and
subjective questions. Controversy surrounded the Twinsectra test. In Barlow Clowes v
Eurotrust (2006), the Privy Council decided that dishonesty was to be judged by
reference to an objective standard. The test was whether the defendant was conscious
of those elements of the transaction that made his participation transgress the ordin-
ary standards of honest behaviour. In Abou-Ramah v Abacha (2006), the Court of
Appeal endorsed the decision in Barlow Clowes and decided that the test of dis-
honesty is predominantly objective but with a subjective element and that Barlow
Clowes does not involve a departure from the Twinsectra case. The Court of Appeal
decided that the test for dishonesty will be satisfied if the defendant knows of the
elements of the transaction which make it dishonest in accordance with the nor-
mally acceptable standards of honest behaviour.

Moreover, there is controversy in respect of the standard of proof of dishonesty. In
Jyske Bank v Heinl (1999) it was decided by the Court of Appeal that the claimant
bears a high standard of proof exceeding the traditional civil standard, but not as
high as the criminal standard of proof. However, in the more recent case, Statek Corp
v Alford (2008), the High Court reverted back to the traditional civil standard of
proof of a balance of probabilities. No doubt each case will be unique to its own facts.

In our case, we do not know with certainty Arnold’s state of mind or motives, but
it might be significant that Len’s mother is Arnold’s sister. While not conclusive,
this does suggest some participation in Tarquin’s fraud and, if this is true, Arnold
will be accountable as a constructive trustee and will be ordered to repay the £5,000
to the trust fund which Len has now dissipated.

Much the same considerations apply to the two further ‘investments’ made by
Arnold on Tarquin’s instructions except that, in both cases, there is no clear evidence
of a breach of trust. This makes it impossible to be certain whether the strangers will
be accountable for dishonestly assisting Tarquin in his activities. Of course, as above,
the possibility that a breach of trust has occurred can be inferred from the nature of
the investments ordered by Tarquin, as it is hardly likely that the trust deed author-
ises investment in one of the trustee’s own companies or in a purely speculative
lottery and such investments may well be outside ss 3 and 4 of the Trustee Act 2000.
Yet this is only a rebuttable presumption. With that in mind, it is again necessary to
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assess Arnold’s state of mind in order to determine whether the beneficiaries have a
remedy in dishonest assistance in respect of these lost trust funds. Unfortunately,
there is nothing in the facts of the problem to help us here and, as we have seen, the
fact that no reasonable person would have acted as Arnold did (that is, Arnold was
negligent) is not enough to trigger the powerful duty to account in assistance cases
(Tan). In the absence of further evidence, the matter must rest there.

The third stage of the beneficiaries’ proceedings against the ‘strangers’ will be an
attempt to fix Clarence with constructive trusteeship, this time on the basis of
‘knowing receipt’. If this liability is successfully established, Clarence will be
required to return the £10,000 to the trust and any profit that it has generated while
in his hands (English v Dedham Vale Properties (1978)). As a first step, it is apparent
that Clarence has received the £10,000 for his own use and benefit, thus establishing
clearly that this is a case of ‘receipt’ (AGIP (Africa) Ltd v Jackson (1992); BCCI v
Akindele (2000)). Yet, before Clarence can be liable, it must be established both that
the transfer to Clarence was in breach of trust and that Clarence had sufficient
‘knowledge’ of this to make him liable: that is, it is unconscionable for him to retain
the benefit (Akindele). In fact, although these are separate criteria, it often happens
that they are interwoven, as they are in this case. So, if it is true that Clarence has
rendered services to the trust, the payment of £10,000 may well be legitimate (that
is, there is no breach) – s 14 of the Trustee Act 2000 – and, even if the payment is
not legitimate per se, Clarence could easily be a bona fide purchaser for value (having
‘paid’ for the money with his services) and thus not be liable. On the other hand, if
the transfer to Clarence was in breach of trust – perhaps as part of a scheme to
defraud the beneficiaries – Clarence’s position must come under much closer scru-
tiny. If a breach has occurred, Clarence will be liable if he had ‘knowledge’ of the
relevant facts. There is no agreement in the case law as to which level of knowledge is
required for ‘receipt’ liability. Some cases (for example, Cowan de Groot Properties v
Eagle Trust plc (1992)) suggest that either ‘actual knowledge’ or ‘recklessness’ must
exist in order to establish liability and, even if we can distinguish some of these cases
on the ground that they involved a ‘commercial’ transaction where the court was
reluctant to impose a liability on professional advisers over and above their con-
tractual responsibilities, the private trust case of Re Montague (1987) also argues
powerfully in favour of a minimum standard of ‘want of probity’. On the other hand,
other cases (International Sales Ltd v Marcus (1982); Belmont Finance Corporation v
Williams Furniture (No 2) (1980); Box v Barclays Bank (1998)) indicate plainly that
receipt liability can be triggered by mere negligence, and this was also the view of
Millet J in his very thorough judgment in AGIP (Africa) Ltd v Jackson (1992).
Possibly, it is the meaning to be given to the ‘unconscionability’ test put forward in
Akindele, but this remains to be seen. In fact, the reasoning in AGIP is based on the
fact that liability for receipt is essentially a restitutionary liability – a liability to
return that which the defendant has to the person to whom it rightfully belongs. If
this is the correct view, it is entirely appropriate that negligence (or, perhaps, mere
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innocent possession) can trigger liability, as otherwise a recipient could retain prop-
erty he had received beneficially because he had failed to meet standards of reasonable
conduct. In our case, it is not clear whether Clarence has any knowledge of the breach
of trust; he may be innocent. An enquiry must be made as to Clarence’s understand-
ing of Tarquin’s actions and, it is submitted, that the better view is that he will be
liable as constructive trustee if he was merely negligent or worse: that is, if any of the
five categories of knowledge identified in Baden Delvaux and Lecuit v Société Générale
pour Favouriser le Développement du Commerce et de l’Industrie en France SA (1983) are
present.

To conclude, much turns in this case on precise proof of facts which are not
apparent from the problem. These are, principally, whether there were breaches of
trust and whether the mens rea conditions are satisfied. In appropriate cases, the
powerful constructive trust will be imposed and the strangers will be held personally
responsible for any loss to the trust fund. This will be in addition to the obligation to
return any trust property that they do retain, along with any profits that that
property has generated in the meantime.

Note

These two problem questions are quite general and one should not shy from stating
that the precise answer depends on facts which are not made apparent in the ques-
tion. Of course, this means that the answer requires a discussion of the principles
behind the rules.
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CHAPTER 8

THE LAW OF TRACING

INTRODUCTION

One of the most effective remedies available to a beneficiary who has been deprived
of the trust property as a result of a breach of trust by the trustee is to be found in the
law of tracing. ‘Tracing’ of trust property – either ‘at law’ or ‘in equity’ – enables a
claimant to identify his ownership of property into whosoever’s hands that property
falls and to recover it to the extent that the defendant still possesses it. Most import-
antly, it is clear that a claimant who relies on the tracing process is tracing his or her
ownership of the property irrespective of the form the property has taken in the
hands of the defendant. In Foskett v McKeown (2000), Lord Millett drew a distinction
between ‘following’ and ‘tracing’. Both processes involve exercises in locating the
assets of the claimant. ‘Following’ is the process of identifying the same asset as it
moves from hand to hand. ‘Tracing’ is the process of identifying a new asset as a
substitute for the old. For example, if the trustee wrongly distributes trust property
– being cash – to X, and X uses that cash to purchase a car, the claimant may ‘trace’
his ownership through the cash into the car and recover it from X. It should also be
noted at this early stage that the remedies attached to the process of tracing and the
liability of a stranger as constructive trustee (Chapter 7) are frequently compli-
mentary. So, a third party who has received trust property with ‘knowledge’ that
there has been a breach of trust may be a constructive trustee and subject to the
tracing process. In the former case (that is, that of constructive trusteeship), he must
hold the trust property for the beneficiaries and be subject to a personal liability. As
we shall see in the case of successful tracing, the defendant may be entirely innocent
but must still return the property in its present form to the rightful owners.

In addition, it is reasonably clear that tracing in equity is a ‘proprietary’ institu-
tion in the sense that a successful claimant is asserting his right to the property per se:
hence, if the defendant is bankrupt, the claimant may recover ‘his’ property (assum-
ing it exists and is identifiable) and he is not treated as a general creditor and does
not have to take only a share of the defendant’s assets. It is a matter of ‘hard-nosed
property rights’: Foskett v McKeown (2000). Obviously, such a powerful remedy
cannot go unchecked and it should come as no surprise that the availability of
the remedies attached to tracing in equity are restricted to certain situations.
Unfortunately, the precise circumstances in which tracing is available are not
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universally agreed – either academically or judicially – nor, indeed, is there agree-
ment as to whether tracing ‘at law’ and tracing ‘in equity’ are as similar as they first
appear. These issues, as well as problem questions testing an awareness of how
tracing works in practice, are the staple of examinations.

As inferred already, there are two forms of tracing: tracing ‘at law’ (common law
tracing) and tracing ‘in equity’. Tracing at law is available to any person who has
legal title to property and its primary purpose is to identify the person whom the
legal owner should sue, that being the person into whose hands the property has
passed. Once the defendant has been identified, the claimant may then sue on a
variety of causes of action as circumstances dictate. These are the action for ‘money
had and received’, being appropriate where the property traced was money, and an
action in conversion or for wrongful interference, where the property consists of
goods or other kinds of property. We should note, however, that recent case law has
tended to ‘deconstruct’ claims in tracing – especially at law – and to regard the claim
as an example of a general restitutionary liability, whereby the defendant should
return property to the claimant if the defendant has been unjustly enriched at the
claimant’s expense, to the extent of the unjust enrichment, in circumstances where
there is no defence of change of position (Trustee of the property of FC Jones v Jones
(1996)). In addition, as we shall see, there is one serious limitation on the effective-
ness of tracing at law, for it is impossible to trace at law if the original property has
been mixed with any other property (as opposed to having been exchanged for any
other), although, again, this may be changing.

Fortunately, tracing into a ‘mixed fund’ is perfectly possible in equity. Moreover,
given that tracing at law requires the claimant to have legal title to property, it is
clearly not available to a beneficiary under a trust who, after all, has only an equitable
title. Consequently, most of the issues examined in this chapter will focus on tracing
in equity, that being the remedy available to a beneficiary under a trust and that
being the remedy that does permit a claim to be made even though the trust property
has been mixed with some other, even if it has been mixed with that of the trustee
himself: Foskett). Finally, we shall see that another aspect of the proprietary nature of
tracing in equity is that it entitles the claimant both to the property which the
defendant has in his possession and to any increase in its value that it may have
acquired in the meantime (Foskett: entitled to benefits of life insurance because
premiums were paid with beneficiaries’ money). Until recently, this has not been
possible in law, but once again, the move to a generally restitutionary approach may
make even this possible (Trustee of the property of FC Jones v Jones).
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Question 40
What are the essential requirements for a successful tracing claim at law and in
equity?

Answer plan

• The purpose of a tracing claim, both at law and in equity.
• Conditions for both claims.
• Differences between them: in establishing the remedy and in respect of the

defences available to a defendant.

Answer
A tracing claim is a method of asserting ownership to property. Literally, the legal or
equitable owner of property may ‘trace’ his or her ownership through the hands of
the different persons who have possessed it and may recover it from the person who
currently possesses it. Tracing ‘at law’ (common law tracing) is a means of following
the legal title to property, while tracing ‘in equity’ signifies a similar right of the
equitable owner, such as a beneficiary under a trust. Moreover, such is the power of
the tracing claim that the claimant’s property need not be in the same form as that
when he or she lost possession: the claimant is tracing a right of ownership and may
enforce that right of ownership against any property which has been exchanged for the
original property. It is a matter of ‘hard-nosed’ property rights: Foskett v McKeown
(2000). For example, if a beneficiary wishes to trace her equitable ownership of £500,
her claim will survive if that £500 has been turned in £500 worth of shares or some
other identifiable property. Tracing, both at law and in equity, is not defeated by a
change in the external appearance of the claimant’s property, but will run against any
property which can be identified as encapsulating the claimant’s rights of ownership.

It will be apparent from this brief introduction that tracing can be a powerful
weapon in the hands of a legal or equitable owner who has been improperly deprived
of her property. As we shall see, tracing enjoys distinct advantages over other remed-
ies designed to recover ownership of property, not least of which is the ability to
subsist through changes in the form of property. However, it should come as no
surprise to learn that there are certain preconditions to a successful tracing claim and,
importantly, these differ depending on whether the claim is made ‘at law’ or ‘in
equity’. Indeed, we can go further and note that tracing at law and tracing in equity
are regarded by some commentators as so distinct that they should properly be
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regarded as quite separate remedies for the recovery of property and not merely as
two different examples of the same principle. Others, however, believe that the
existence of different conditions for the two types of claim are anomalous and mask
the true restitutionary basis of the actions. This view seems to be gathering pace
(although not yet judicially: see the views of the majority in Foskett denying this
approach), but for the purposes of this answer, tracing at law and in equity will be
considered separately.

Common law tracing is a means of following legal title to property through
successive persons until the property (or its present equivalent) is identified in the
hands of the person against whom the concrete remedy for recovery is pursued. In
essence, it is a means to an end, not the end itself (AGIP (Africa) Ltd v Jackson
(1992); Trustee of the property of FC Jones v Jones (1996)). When the present possessor of
the property in which the claimant’s legal title subsists is identified, the claimant has
a choice of remedies against that possessor. If the property is money, then the action
will be against the present recipient for ‘money had and received’ (Lipkin Gorman v
Karpnale (1991)), whereas if the property is a specific item, then the action will lie in
tort for wrongful interference with goods or conversion. In the former case, the
amount of the money ‘had and received’ by the defendant will be returned to
the claimant and, in the latter case, the defendant will pay damages representing the
value of the item or, in exceptional cases, the item itself may be returned at the
discretion of the court. Importantly, however, because tracing at law is simply a
means of identifying the defendant, who is then subject to a specific remedy, it is
reasonably clear that the liability of the defendant is personal, not proprietary. In
other words, the person identified as the defendant through common law tracing is
personally liable to the claimant for either money had and received or wrongful
interference with goods and must, therefore, pay the claimant whether or not he still
retains the property in question. As was made clear by the Court of Appeal in AGIP
(Africa) Ltd v Jackson (1992), liability exists because the defendant has received
property to which another has a better legal title. It does not exist because the
defendant has retained that title. Likewise, the defendant’s honesty or dishonesty is
irrelevant and, subject to what was said by the House of Lords in Lipkin Gorman
v Karpnale (1991), the defendant cannot escape liability by pleading that he is a bona
fide purchaser for value, except, possibly, where legal title to money passes with an
exchange for value. Of course, there are limits to the ability to trace at law, one of
which is particularly important in the context of the law of trusts.

In the first place, tracing at law (and in equity) requires the property to be in
identifiable form. If it has been destroyed, or money has been dissipated, then tracing
is of no use: the property and the legal title to it are extinct. Secondly, tracing at law
requires the claimant to have had legal title to property. Therefore, as a matter of
principle, it is not available to a beneficiary under a trust who is, of course, a person
with a pure equitable title. Moreover, it must be clear that the claimant has retained
legal title to the property. Given that title to money usually passes with possession,
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it is often easy to defeat a claim at law, as in Box v Barclays Bank (1998) where the
legal title had passed from the claimants. On the other hand, some cases – for
example, Lipkin Gorman v Karpnale (1991) and Jones v Jones (1996) – have side-
stepped the claimant’s apparent lack of title (that is, the claimants may have had title
to a ‘chose in action’: a debt now representing the money) and allowed the claim to
proceed. Thirdly, the personal nature of tracing at law may cause problems if the
defendant has gone bankrupt because, in theory, the personal claim of the tracer will
rank equally with other personal claims made on the bankrupt’s estate. In practice,
the defendant’s trustee in bankruptcy may pay the tracer first – in order to avoid a
personal claim against him as receiver of the claimant’s property, although this is an
incidental advantage rather than an inherent attribute of tracing at law. Fourthly,
although there has been much debate, it seems that tracing at law is not available if
the claimant’s property has been mixed with that of another person and then passed
on. Thus, although the claimant may trace her ownership into property no matter
what its present form, the ability to trace legal title will expire if the property has
been mixed with that of another person prior to coming into the hands of the
defendant (AGIP (Africa) Ltd v Jackson (1992)). The essence of the matter is that
mixing at law renders the legal title to the property unidentifiable, in much the same
way as if the property had actually been destroyed. This is a serious practical draw-
back to the efficacy of common law tracing and is a major reason why successful
actions are rare. Note, however, that this is an inability to trace against a recipient of
the property after it has been mixed. There is nothing to stop the claimant tracing at
law against the person who does the mixing because, prior to that person’s posses-
sion, the property was identifiable. Fifthly, being traditionally regarded as a personal
claim, an innocent defendant in an action supported by common law tracing should
not normally be required to disgorge profits made by use of the property wrongfully
received. The claim is for the value of the property, not the property (compare tracing
in equity). However, in Jones v Jones (1996), the Court of Appeal held, on general
restitutionary principles, that if the defendant had no title to the money she had
received, then she had no title to the profits she made by using it. In that case, the
defendant was compelled to return the value of the initial sum plus the considerably
greater profits she made by investing it in the futures market. This may well indicate
the way ahead, although we should note that it involves seeing tracing at law as
simply a device for reversing unjust enrichment. Finally, it may now be the case that
a defendant may be able to plead ‘change of position’ as a defence to an action
triggered by common law tracing (Lipkin Gorman v Karpnale (1991)). Although the
precise details of this defence are not yet clear, its development by the House of Lords
in Lipkin (and applied in Bank Tejaret v HKSB (1995)) clearly allows the court to
mitigate the strictures of this remedy by an exercise of discretion in the defendant’s
favour. For example, it may well provide a defence to a claim in money ‘had and
received’ for a person who is a bona fide purchaser for value of the claimant’s property
and to other persons who, in all innocence, have received the claimant’s property in
circumstances where the court thinks they should not be held personally liable.
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As noted already, the limits on common law tracing represent a practical limita-
tion on the efficacy of the remedy. So, it remains unavailable to beneficiaries of trusts
and will be defeated by a mixing of the trust property. Fortunately, tracing in equity
does not suffer from these disadvantages and consequently is much more versatile.
Importantly, tracing in equity is regarded as proprietary in nature, with the con-
sequence that it attaches directly to the property in the hands of the possessor
(no matter what its current form) and gives the claimant paramount rights to recover
it, even if the defendant is bankrupt. The defendant has no right to the claimant’s
property and so it forms no part of the defendant’s assets. Furthermore, the propri-
etary nature of the claim means that the claimant is entitled to any increase in the
value of ‘his’ property while it has been out of his possession, as where shares are
purchased with trust money and they rise in value (Re Tilley (1967); Foskett (2000)).
The idea of equitable tracing as a claim having proprietary effect is further reinforced
by the fact that the defendant in equitable tracing is not sued on a specific cause of
action (not money had and received, etc.), but is rather the object of specific orders
designed to give concrete manifestation to the equitable right of ownership. These
may include a charge over property in the defendant’s hands if it represents the
claimant’s original ownership, or an order for the return of specific assets, or a charge
over specific funds, or a charge over a specific portion of the property or funds.
Indeed, in Boscawen v Bajawa (1995), the Court of Appeal indicated that equitable
tracing should be regarded as a route to a defendant for all manner of remedies. So, in
that case, once the defendant had been identified as having received the claimant’s
money (transferred in breach of trust), the claimant was subrogated to (that is, placed
in the position of ) the mortgagee whom the defendant had paid off with the money.
So, it appears that equitable tracing – just like its counterpart at law – is developing
a new restitutionary cloak.

The trigger for a claim of equitable tracing is that the claimant must have an
equitable proprietary interest in property and only an equitable proprietary interest
(Re Diplock (1948)). Consequently, a beneficiary under a trust may trace in equity,
but a trustee (legal title only) and an absolute owner may not. Secondly, unlike the
position at law, it seems that tracing in equity can occur only if there was in existence
a fiduciary relationship between the equitable owner and some other person before
the events giving rise to the tracing claim occurred (Sinclair v Brougham (1914);
AGIP (Africa) Ltd v Jackson (1992); and confirmed in Westdeutsche Landesbank Giro-
zentrale v Islington LBC (1996)). This will always be the case where the claim arises
out of a trust and it is clear that courts may do their utmost to find the required
fiduciary relationship in order to facilitate the tracing claim (Chase Manhattan Bank v
Israel-British Bank (1981)), although it will not exist (and so will prevent tracing)
where the relationship between the parties is purely contractual (Box v Barclays
Bank (1998)). However, the principle is that there must have been an initial fiduciary
relationship; there is no requirement that the person actually committing the
acts which give rise to the tracing claim must be in a fiduciary relationship to the
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claimants. For example, tracing in equity will lie in favour of beneficiaries when an
agent of the trustees misapplies trust funds, even though the agent himself does not
stand in a fiduciary relationship with the beneficiaries. It is enough that the trustees
are in a fiduciary relationship to the beneficiaries. Indeed, Chase and El Ajou v Dollar
Land Holdings plc (1994) suggest that the converse of the above principle is also
true: that is, that while the act causing loss to the beneficiaries need not spring from
a fiduciary relationship if one existed previously, it is enough if the act causing loss
actually establishes the fiduciary relationship where none existed before. So, in West-
deutsche, Lord Browne-Wilkinson indicated that a thief holds stolen property on
constructive trust for the rightful owner as the thief ’s conscience necessarily is
bound. This means that the owner could trace the property through the hands of the
thief into the hands of the ultimate recipient. It is an example of the ‘act in breach’
giving rise to both the claim and the fiduciary relationship necessary to support it.
Clearly, this wide view would do much to reduce the practical obstacle placed in the
way of tracing by the need to establish the fiduciary relationship. However, in Shalson
v Russo (2003), Rimer J doubted Lord Browne-Wilkinson’s view and stated that a
thief has no title to property that he steals and thus cannot become a trustee of it.
The true owner retains the legal and beneficial titles to the property.

Thirdly, it is inherent in the equitable tracing claim that the property of the
beneficiaries must have been transferred to another person wrongfully. Otherwise,
the equitable owner has no right or reason to claim its return. Fourthly, being a
claim in equity, equitable tracing is not possible against a person who is a bona fide
purchaser for value of the property, although it may still be possible to trace against
the person who has sold the trust property to the purchaser (Re Diplock (1948)).
Likewise, it appears that the court has a discretion to disallow tracing against an
innocent volunteer (that is, a person who gives no value for the trust property but is
innocent of wrongdoing), if to do otherwise would be inequitable in all the circum-
stances. This may well be the case where an innocent volunteer has received trust
property and mixed it with his own, but in such a way that granting a charge over
the mixed property would cause unwarranted hardship to the innocent volunteer. It
is felt that this discretionary limitation in Re Diplock is now subsumed in the devel-
oping defence of change of position advocated by Lord Goff in Lipkin Gorman (1991).
Lord Goff formulated the defence on a broad basis. The defence will not be available
to a defendant who has changed his position in bad faith; e.g. a defendant who spends
the claimant’s money after knowledge of facts entitling the claimant to restitution.
Similarly, the defence will not be available to a wrongdoer, such as a defendant who
has acted in breach of his fiduciary duties. In any event, the mere fact that the
defendant has spent the money in whole or in part, in the ordinary course of things,
does not, of itself, render it inequitable that he should be called upon to repay the
claimant. But if the defendant has spent the claimant’s money on a venture which
would not have been undertaken but for the gift, such conduct would be capable of
being construed as a change of position. In Niru Battery Manufacturing Co v Milestone
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Trading Ltd (No 2) (2004), the Court of Appeal decided that good faith was the
touchstone of the defence of change of position and that this concept was incapable
of definition. In Abou-Ramah v Abacha (2006), the Court of Appeal decided that the
requirement of good faith had to be construed not only by reference to the circum-
stances of the particular transactions in question but by having regard to all the
material circumstances of the case.

In conclusion, it is apparent that both tracing in law and tracing in equity can be
powerful tools in the hands of persons wrongfully deprived of their property. At
present, the conditions for the application of each are different and some would argue
that they are fundamentally different in purpose. However, the object of tracing is
quite limited: it is to restore to the claimant that of which he has been wrongfully
deprived, often in breach of trust. For that reason, a tracing claim in equity may well
be accompanied by a personal claim against the trustee for breach of trust and a claim
that the defendant is liable as a constructive trustee because of their ‘dishonest
assistance’ in a breach of trust or ‘knowing receipt’ of trust property. Finally, if it is
true that tracing at law and tracing in equity are not logically different – that is, that
they are both examples of a restitutionary claim used to restore to the claimant that
by which the defendant has been unjustly enriched at the claimant’s expense – then,
perhaps different considerations should not apply and the traditional view expressed
at the outset of this answer should give way to a simpler question: has the defendant
been enriched at the claimant’s expense in circumstances where it would be unjust
for him to keep the property?

Note

It is often difficult to describe and analyse the law of tracing in the abstract. The
concept of following or tracing the ownership of property is metaphysical, but
nevertheless very powerful if one happens to be the defendant in a tracing claim. The
‘big’ question is whether tracing at law and tracing in equity will survive as distinct
classes of action in the face of the new restitutionary approach. Following Foskett
v McKeown, it seems that they will for some time to come. However, in essays such as
this, examples are always useful to illustrate difficult concepts. Note that this essay
does not require discussion of the particular rules of equitable tracing (for example,
Re Hallett (1880), Re Oatway (1903), Clayton’s Case (1816), etc.).

Question 41
Charles was the trustee of a large private trust fund. He cashed a cheque for £26,000
drawn on the trust fund and gave the money to James, the trust’s financial advisor,
with directions to use half to purchase shares for the trust and to use half to invest in
antique furniture. James used £7,000 of the money to purchase shares in X Co in the
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name of the trust, and he delivered the share certificates to Charles as promised.
However, he used a further £10,000 to purchase shares in Y Co in his own name,
although he has now given these to his daughter as a birthday present, much to her
surprise. James puts a further £5,000 in his own bank account, in which he already
has some £4,000 of his own money. Out of this account, he purchases shares in Z Co
to the value of £3,000, and gives them to his son. He spends the rest of the money
from this bank account on a family holiday. The final £4,000 of the trust money was
used to purchase antique furniture at a local auction.

The shares in X Co have slumped in value; those in Y Co have remained constant;
but those in Z Co have trebled in value. Unfortunately, James has disappeared, and
the furniture turns out to be fake and is worthless. Advise Charles of any action he
might take to recoup the losses to the trust fund.

Answer plan

• Tracing at law: existence of legal title and continuance of that title.
• Appropriate remedy and defences, if any.
• The need to trace in equity: the beneficiaries.
• Increase in value of trust property.
• New restitutionary approaches.

Answer
This problem raises a number of issues concerning the remedies available to a trustee
(Charles) and the beneficiaries for whom he holds the trust property when the trust
property is misapplied in breach of trust. However, perhaps the first piece of advice
that one may offer to Charles is to warn him of the possibility that he may be sued
personally for breach of trust by the beneficiaries. Of course, the acts in breach were
committed by James – Charles’s agent – but it is clear that Charles might be held
personally liable for losses to the trust estate through James’s action if Charles did
not fulfil his duties in respect of agents, under ss 1, 21 and 22 of the Trustee Act
2000, or otherwise delegated a function which he should have exercised personally
(see s 11 of the Trustee Act 2000). Similarly, there is no doubt that James would
have been liable for breaching his contract of agency and probably also as construct-
ive trustee for knowingly dealing inconsistently with trust property (Karak Rubber v
Burden (1972)).

Despite the availability of these other remedies, it seems that the law of tracing
will offer the most hopeful path for recovery of the trust’s assets. For example, it is
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not absolutely certain that Charles’s acts or omissions are sufficient to found personal
liability for breach of trust and James has disappeared. So, it is only if the trustee, or
the beneficiaries on the advice of the trustee, can trace their respective legal and
equitable ownership of the trust property that there is hope of substantial redress. In
this regard, it is worth noting that the £7,000 worth of shares purchased in X Co in
the name of the trust are safe and that the furniture purchased by James, according to
his instructions, is also part of the trust estate, even though it is worth very little.

If at all possible, Charles should be advised initially to seek to trace the missing
trust funds at law. The advantages of this approach are, first, that there is no need to
prove an initial fiduciary relationship (although this would not be a problem for the
beneficiaries); secondly, that an action to recover the property can be made against
any persons who have received it, regardless of their state of mind or whether any of
them still retains it (AGIP (Africa) Ltd v Jackson (1992)); and thirdly, that the
defences available to the recipient of the property are fairly limited in scope, even
though a change of position defence to a claim at law may now be accepted as valid
(Lipkin Gorman v Karpnale (1991)). If Charles can establish that he – as trustee –
retained legal title to the £10,000 which was passed to James, and which James
improperly invested in Y Co, he may be able to maintain a tracing action at law
against these assets which now lie in the hands of James’s daughter. In this connec-
tion, Charles will have to establish that he has a legal right of ownership which has
survived the transfers to James and subsequently to his daughter. This would not
appear to be a problem in this case, especially since James received the money as
agent (see Lipkin Gorman v Karpnale (1991)). Thereafter, James could not transfer the
shares beneficially to his daughter under the equitable maxim nemo dat quod non habet.
In addition, there is no doubt that a claim to trace at law will survive changes in the
nature of the property, providing that it is not mixed with any other property (Taylor
v Plummer (1815)). Thus, Charles will be able to trace his legal title to the property
through James to his daughter. Charles will be able to maintain an action against
James’s daughter personally for wrongful interference with goods and can expect
damages to the value of the property she has received. This liability will persist even
if she has disposed of the shares and may be defeated only if she can rely on the
defence of ‘change of position’, recognised in Lipkin Gorman v Karpnale (1991) and
applied in Bank Tejaret v HKSB (1995). This is unlikely in the circumstances as there
is no evidence that James’s daughter has in any way acted to her own detriment in
innocent reliance on her receipt of the shares.

The next issue concerns the £5,000 which James places in his own bank account,
where there is £4,000 of his own money. James has mixed the trust money with his
own money before purchasing the shares and giving them to his son. This is fatal to a
claim of tracing at law against James’s son because, as far as the common law is
concerned, the mixing of property before it is passed to the recipient makes it
unidentifiable (AGIP (Africa) Ltd v Jackson (1992)). Despite much criticism of this
rule and possible contrary authority (Banque Belge pour L’Etranger v Hambrouk
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(1921)), it appears to have been confirmed by the House of Lords in Lipkin Gorman.
It is possible that Charles might be able to rely on Trustee of the property of FC Jones
v Jones (1996) to establish a right to the money for, in that case, the Court of Appeal
held simply that the claimant could recover on the ground that the defendant never
had any right to the money, so had to return it. However, the survival of this claim
when mixing had occurred was not addressed in that case, so reliance on it in our
case, where mixing has occurred, might be unsafe. For example, the claim to trace at
law was rejected in Box v Barclays Bank (1998) because the claimant had lost legal
title on payment to a bank account. It is possible that Charles could argue that James
became a constructive trustee for him on the basis that James must have known that
he was behaving in breach of trust and so became a trustee on the basis of conscience,
following dicta in Westdeutsche Landesbank Girozentrale v Islington LBC (1996)). This
would trigger a claim in equity by Charles – the trustee and now beneficiary, cf.
Twinsectra v Yardley (2002). However, perhaps the best advice is that if the trust fund
is to have a good chance of recovering the £5,000, the beneficiaries must be per-
suaded to pursue a tracing claim in equity against the shares now in the possession of
James’s son. In fact, there is every chance that an equitable tracing claim would be
successful, at least in so far as the trust fund monies remain identifiable. For example,
there is an initial fiduciary relationship and the beneficiaries undoubtedly have an
equitable proprietary interest (Re Diplock (1948)). Moreover, as noted above, so long
as the beneficiaries’ equitable proprietary interest is identifiable, it is irrelevant that
the property is no longer in its original form or that it has been mixed with other
property (Re Hallett (1880); Re Oatway (1903)). The beneficiaries may trace the trust
fund money into James’s bank account and, following the rule in Re Oatway (1903),
James will be presumed to have spent £3,000 of the trust money on the shares in Z
Co (not following Re Hallett (1880) because there are no monies left in the bank
account which could satisfy the beneficiaries’ claim). Given that James’s son is not a
bona fide purchaser for value, he cannot resist the tracing claim against the shares.
But if the circumstances had warranted it, he may have been entitled to the defence
of change of position, see Lord Goff in Lipkin Gorman. In the present case James’s son
still retains the shares in Z Co and there is no evidence that he has changed his
position. Thus, he may not have a defence to a claim to recover the shares in equity.
It should also be noted that the beneficiaries are entitled to the increase in the value
of Z Co’s shares because tracing in equity gives the claimants a proprietary right to
property and any increase in its value (Foskett). Had the claim been pursued at law –
using Jones v Jones – this might also have been possible. Finally, as noted above and as
Re Diplock (1948) makes clear, equitable tracing is unavailable when the property
ceases to be identifiable. The money spent by James on a family holiday is lost and,
following the traditional approach, the beneficiaries will be forced to rely on personal
remedies (if any) against the trustee in order to recover the outstanding £2,000.
Again, however, if it is now true that tracing in equity is merely a means to an end
(Boscawen v Bajawa (1995)), then the fact that some of this property is no longer
identifiable may not defeat the claim. Assuming – and it is an assumption that many
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would challenge – that equitable tracing is merely a means of finding a defendant
against whom a claim in restitution can be made, the liability of the recipient will
not cease on disposal of the property but he (James) will be held accountable for its
value, save only that he might plead change of position.

For the sake of completeness, it should also be noted that both James’s daughter
and son may incur the additional liabilities of constructive trusteeship if they have
knowingly received trust property in breach of trust and, furthermore, the bank
which cashed Charles’s cheque could, in theory, be liable for assisting Charles in a
breach of trust, provided they were dishonest (Royal Brunei Airlines v Tan (1995)).
Again, both are unlikely on the facts as given (see Lipkin Gorman v Karpnale (1991)).

Note

This is a fairly gentle problem on the law of legal and equitable tracing. In theory,
because the question asks one to advise the trustee, it might be possible not to
consider equitable tracing at all – because, on one view, the trustee has no equitable
title to trace. However, this would not be good practical advice given that a partially
effective remedy in equitable tracing is available to the beneficiaries.

Question 42
Zebedee is the trustee of a trust fund, holding a large amount of money on trust for
Dougal and Florence. At the same branch of the bank at which the trust account is
held, Zebedee has his own current account which stands in credit at £500. The
following events occur:

(a) Zebedee pays £5,000 of the trust fund into his own account;
(b) he then draws out £500 which he invests in the Roundabout Property Co;
(c) he draws a further £3,000 from his account and gives it to his son, Brian, an

antique dealer, who uses his skill to make a very successful purchase of a painting
at auction;

(d) he draws out a further £1,000, £500 of which he spends on making improve-
ments to his house and the other £500 he gives to his daughter, Ermentrude, so
that she can pay off her debt to Loanshark Co;

(e) he pays £500 to the local hospital appeal, which has used the money to purchase
some much-needed equipment; and

(f ) he pays £500 into the current account of the Springboard Trust, of which he is
also a trustee and which is in credit at £400. He then buys shares in Magic Co for
£700 and entertains his family to dinner with the remainder.

Zebedee has gone bankrupt and the shares in Roundabout Property Co have halved in
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value. The painting is worth £10,000 and the shares in Magic Co have trebled in
value. Advise Dougal, Florence and the Springboard Trust as to their remedies, if any.

Answer plan

• Breach of trust action is the first resort.
• In the event of an unsatisfied claim, tracing may be available.
• Loss of the remedy – change of position.
• Mixed funds: two trusts.
• Replacement of trust funds.
• Innocent volunteers.

Answer
Although it is not absolutely clear from the facts of the problem, it is highly likely
that Zebedee, the trustee, has committed a series of breaches of trust when disposing
of the trust fund monies in the way indicated. Certainly, his mixing of the trust
monies with his own may well be a breach of trust and it is highly unlikely that the
trust instrument authorises him to make gifts to his children or other causes. Con-
sequently, the first remedy of all the beneficiaries (Dougal, Florence and those of the
Springboard Trust) will be to sue Zebedee personally for damages for breach of trust.
Unfortunately, as we are told, Zebedee is bankrupt, and any damages awarded as a
result of this personal claim will have to be abated in Zebedee’s bankruptcy along
with the claims of other creditors. In such circumstances, the beneficiaries will wish
to pursue such proprietary remedies as they might have, as this will give them a
right to their property per se in priority to those who are ‘merely’ creditors. Tracing
in equity may well prove to be the route to the most effective remedy.

Fortunately, there is no doubt that Dougal and Florence are entitled to pursue
equitable tracing. They will be attempting to pursue their equitable proprietary
interest as beneficiaries under a trust and they stand in a fiduciary relationship with
Zebedee (Re Diplock (1948)). Moreover, as is well known, it is possible in equity to
trace ownership into, through, and out of a mixed fund, so the fact that the trustee
has mixed the £5,000 of trust money with that of his own will not defeat the tracing
claim. Likewise, although some of the final recipients of the trust money may well be
innocent (thereby excluding the possibility that they are constructive trustees), none
of them are bona fide purchasers of the property and so they are not free automatic-
ally from equitable tracing, although their status as innocent recipients may have
some effect on the precise scope of the remedies granted to Dougal and Florence.
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When Zebedee transfers the trust money into his account, it is likely that he is
committing a breach of trust and it is immaterial that there has been no loss to the
trust estate at this stage. Indeed, as is clear, subsequent events do deprive the bene-
ficiaries of their property and so they will wish to trace their assets into the hands of
the persons now possessing them. First, there is the £500 withdrawn from the mixed
account and used to purchase shares in Roundabout Co Ltd. The change in nature of
the beneficiaries’ equitable interest – from money into shares – is not an obstacle to
equitable tracing, provided that the shares can be said to have been purchased with
the beneficiaries’ money in the first place, bearing in mind that Zebedee has £500 of
his own money in the mixed bank account. In this regard, Re Hallett (1880) decides
that a trustee making purchases from a bank account in which funds are mixed must
be presumed to have spent his own money first, as there is always a presumption
against a breach of trust. Yet, in our case, this would mean that the shares in
Roundabout belonged to Zebedee, even though, after all the events have taken place,
there is no money left in the account to return to the beneficiaries. In these circum-
stances, when, in effect, there is nothing in the bank account to trace to, Re Oatway
(1903) makes it clear that the beneficiaries can turn to property purchased out of the
mixed fund as being the embodiment of their equitable interest, even if, at the time
it was purchased there was enough money to satisfy their claim. Consequently, the
Roundabout shares will belong in equity to Dougal and Florence, although the fact
that the shares are now worth only half their original value means that they will have
to rely on their personal claim against Zebedee to recover the balance.

In principle, the same considerations apply to the £3,000 which Zebedee then
withdraws and pays to his son; this is trust money and capable of being traced.
Again, the fact that it was then used to purchase an antique painting will not destroy
the tracing claim. Moreover, the added complication that the property (as money,
and then a chattel) is in the hands of Brian, a third party, is no bar. Brian is not a
bona fide purchaser for value, although there is no indication that he knew the
money was transferred to him in breach of trust and is unlikely to be a constructive
trustee (Westdeutsche Landesbank Girozentrale v Islington LBC (1996)). Re Diplock
(1948) makes it clear that equitable tracing is perfectly possible against an innocent
volunteer where the property is identifiable and, in our case, there is no suggestion
that Brian has mixed the trust money with his funds before the painting was pur-
chased. Moreover, because tracing in equity is a proprietary remedy, the court will
not merely order Brian to repay £3,000 or charge the painting to the value of
£3,000. The court is most likely to order the return of the painting itself as this is
where the beneficiaries’ equitable interest is to be found, especially since the propri-
etary remedy carries with it any increase in the value of the property (Re Tilley
(1967); Foskett v McKeown (2000)). Brian’s only hope is that the court will regard ‘his
skill’ in purchasing the painting as either a reason why full restitution of the paint-
ing would be ‘inequitable’ (per Re Diplock (1948)) or as a ground for making a
financial allowance for his skill and judgment (Boardman v Phipps (1967)).
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The issue of the identifiable nature of the trust property is quite pertinent when
considering the next £1,000 which Zebedee withdraws, half of which he gives to his
daughter and half of which he spends on his own house. In Re Diplock, it was stated
that, in some circumstances, the beneficiaries’ property could be regarded as
unidentifiable and untraceable, or that it may have been used in such a way as to
make recovery of it inequitable. In particular, the House of Lords was of the view that
it was impossible to trace money that had been used to pay off a debt, both because
the creditor could be regarded as a purchaser for value and because the money
effectively ceased to exist as independent property. Consequently, at first, unless
Zebedee’s daughter (or Loanshark Co) has taken the money with knowledge of the
breach of trust, and is thereby a constructive trustee, there appears to be no route to a
successful recovery of this £500. By way of contrast, however, the Court of Appeal, in
Boscawen v Bajawa (1995), allowed the claimant a remedy against a defendant who
had used monies traced to him to pay off a mortgage. The rationale was, simply, that
equitable tracing merely identified a defendant, and that, when identified, the
defendant could be subject to any appropriate remedy; in Boscawen, the claimant was
subrogated to the creditor who had been paid off. So, in our case, if we follow
Boscawen, and similar reasoning adopted by the House of Lords in Banque Financière
de la Cité v Parc (Battersea) Ltd (1998), the claimants will be subrogated to Loanshark
Co, and may be able to recover the money by enforcing the debt against Ermintrude
as creditors.

Turning to the £500 spent by Zebedee on his house, this might be recovered. It is
perfectly possible to levy a charge for a specific amount on property owned by
another if this would enable the beneficiaries’ interest to be protected. Indeed,
although Re Diplock suggests that it could be inequitable to levy such a charge on the
property of an innocent volunteer where the bulk of its purchase price or improve-
ment costs have been provided by the volunteer, there is no such objection to levying
a charge on the property of the trustee who has actually committed the breach of
trust. The beneficiaries will be able to take a first charge over Zebedee’s house to the
value of £500 (or as a proportion of its value) and, being proprietary, this should take
precedence over the claims of other creditors. Conversely, however, there are doubts
whether the £500 paid to the local hospital can be recovered by the beneficiaries.
There is no doubt that the property is traceable per se; the facts suggest that the
money has been used to purchase identifiable equipment and there is no suggestion
that the innocent volunteer (the hospital) had contributed any of its own money to
these purchases. Thus, the matter is not entirely within the Diplock defences referred
to above because the innocent volunteer has not mixed its property with that of the
beneficiaries. Yet, it is clear that the court has a general discretion to deny tracing
where it would be inequitable to permit it and this may prevent recovery from the
hospital. If the court does deny tracing of this £500, it may well take the view that it
was, in any event, the £500 of Zebedee’s own money which he had in his account
prior to the mixing of the trust funds (Re Hallett (1880)), as the court may have done
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with the untraceable £500 given to his daughter but, on these facts, not both. This
would ensure, at least, that the final £500 remaining in the account could be
regarded as belonging to Dougal and Florence prior to its mixing with the trust
money of the Springboard Trust.

If one follows the logic taken above – that is, that one of the untraceable £500
amounts was Zebedee’s own money – the mixing of the final £500 with the £400 of
the Springboard Trust raises the question of the ability to trace to an asset (the shares
in Magic Co) when all claimants to it (Dougal, Florence and the beneficiaries of
Springboard Trust) are innocent. In principle, unless the rule in Clayton’s Case (1816)
applies, the two sets of claimants will be able to trace and claim the shares in Magic
Co in proportion to their money in the mixed bank account before the purchase took
place: that is, in the ratio 5 : 4 (£500 :£400). As before, both parties will be able to
retain any increase in the value of their portion of the shares (Re Tilley (1967); Foskett
v McKeown (2000)). The balance in the account would be shared on a similar basis. If,
on the other hand, Clayton’s Case does apply, then the beneficiaries of the Spring-
board Trust will be able to claim that the first £400 worth of Magic Co shares
belongs to them, on a ‘first in, first out’ basis. However, even if it is clear that
Zebedee’s account is an ‘active’ bank account within the Clayton rule, Barlow Clowes
International Ltd (In Liquidation) v Vaughan (1992) establishes that Clayton’s rule is
one of convenience only and should not be applied either where the property of the
respective claimants is identifiable or where it would achieve an inequitable result. A
similar view was echoed in Commerzbank Aktiengesellschaft v IMB Morgan (2004). It is
suggested, therefore, that the proportionate share rule (pari passu, 5:4) should prevail.

In conclusion, it can be seen that Dougal and Florence are able to trace a signifi-
cant amount of their property through the mixed account into the hands of the
(presumably) innocent third parties. That which they cannot claim, and where they
still suffer a loss, can be recovered only in a personal action against Zebedee or
against any of the third parties who may have had such an awareness of the material
facts as to make them liable as constructive trustees.

Question 43
By his will, Terrence appointed Edward and Edwina as his executors and trustees and
bequeathed £500,000 to Lucy and £300,000 for the charitable purposes of the War
Veterans Association. Edward and Edwina took all proper steps to prove the will and,
after making all proper enquiries, paid over the monies to Lucy and the charity.
However, Terrence had provided for David and Dee, as his residuary legatees, and
they claimed successfully that the will should be set aside on the grounds of Lucy’s
undue influence over Terrence. Likewise, it appears that the War Veterans Associ-
ation is not entitled to charitable status, being merely a non-charitable association. It
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also transpires that Rack, a creditor of Terrence who had been abroad at the time of
Terrence’s death, is owed a large sum of money, and he now claims £300,000.

Unfortunately, the strain of this was too much for both Edward and Edwina: they
turned to gambling and both are now bankrupt. Lucy, however, has spent £100,000
on completely renovating her house, £150,000 on shares in the stockmarket and
£50,000 on a year of high living. The War Veterans Association has spent all the
money on providing pensions for disabled servicemen.

Advise David, Dee and Rack as to their rights, if any, in Terrence’s estate.

Answer plan

• Loss of the remedy.
• Innocent and culpable defendants.
• Re Diplock in personam remedy – strict liability.
• Change of position.

Answer
In the law of trusts, there are many remedies by which a disappointed or defrauded
beneficiary may seek to reclaim specific property from third parties, or at least seek
damages by way of compensation for the loss they have suffered. The action for
damages for breach of trust, the imposition of a constructive trust, the law of equit-
able tracing and the specialised Re Diplock in personam action are perhaps the most
widely used. They form the subject matter of this problem.

It is clear that even innocent and honest trustees may be liable in damages for
breach of trust if they have failed to carry out the terms of the trust or fulfil their
fiduciary duties (Tito v Waddell (No 2) (1977)). Unfortunately for Edward and
Edwina, it seems that they may have committed breaches of trust in paying the trust
money to Lucy and the War Veterans Association, even though this may have been
due to an understandable mistake as to law or facts (see, for example, Re Diplock
itself ). It may well be that the two trustees could mount a successful defence to such
an action – perhaps under s 61 of the Trustee Act 1925 on the grounds that they
have behaved honestly and reasonably and ought fairly to be excused (Williams v
Byron (1901)). In any event, we are told that they are now bankrupt and so are
unlikely to be able to satisfy the large claims of David and Dee for their losses of
£800,000, even assuming they had no defence to the action. This means that the two
claimants must seek alternative remedies.

As a first choice, it may be that David and Dee will wish to establish that Lucy
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should be regarded as a constructive trustee of the £500,000 she has received. If this
proves to be the case, Lucy will be personally liable for this entire amount, whether
or not she retains any of it. Of course, such liability is not easily established, and
David and Dee will have to assert that Lucy has knowingly received trust property in
breach of trust within the principles discussed in International Sales Ltd v Marcus
(1982); AGIP (Africa) Ltd v Jackson (1992); BCCI v Akindele (2000). Undoubtedly,
the transfer was in breach of trust – because of the finding of undue influence – and
Lucy has received the property for her own benefit, as witnessed by her subsequent
use of it. The crucial question then remains whether she has a sufficient degree of
knowledge to fix her with liability. Fortunately, whatever doubts there are as to the
required degree of knowledge for knowing receipt – intention/recklessness and/or
negligence (Baden Delvaux and Lecuit v Société Générale pour Favouriser le Développement
du Commerce et de l’Industrie en France SA (1983)) or (if different) ‘unconscionability’ –
the finding that Lucy procured the will by her undue influence is enough to establish
her knowledge of the relevant facts. She will be a constructive trustee of the money
she has received. As noted above, this imposes on her a personal liability to repay the
£500,000. Of course, it is quite likely that she will be unable to find this amount of
money and we are told that she has spent at least £300,000 on specific projects. In
such circumstances, while David and Dee may well be able to recover the unspent
£200,000 and perhaps even some of the balance out of Lucy’s other assets, the
beneficiaries would be well advised to resort to the proprietary remedy of tracing.

There is no doubt that David and Dee would be able to satisfy the preconditions
for tracing in equity identified in Re Diplock (1948): as residuary legatees they have
an equitable proprietary interest and there is a clear fiduciary relationship between
them and Edward and Edwina. Moreover, Re Diplock does indicate that recovery of
property through tracing in equity might be refused if the property has been so
mixed with that of an innocent volunteer that a successful action would be inequit-
able (now regarded as a change of position defence, see Lipkin Gorman v Karpnale
(1991)). Lucy is not ‘innocent’ and, therefore, there is every chance that David and
Dee would be granted a charge over Lucy’s house, either to the value of the money
spent on it (£100,000) or in the proportion that £100,000 represents of the house’s
value after improvement (Re Tilley (1967); Foskett v McKeown (2000)). To some
extent, whether the court chooses the fixed charge (£100,000) or the proportionate
charge may depend on the value of the house and whether the court feels that the two
claimants should benefit from any windfall profit arising from an increase in the
house’s value. The same considerations apply, mutatis mutandis, to Lucy’s investment
in the stockmarket. Presumably, the shares she has purchased are registered in her
name and the beneficiaries will be entitled to recover them under equitable tracing.
Moreover, as there is no suggestion that any of their purchase price was provided
from Lucy’s own funds, David and Dee will own the shares per se, at their current
value, although if the shares stand at a loss at the time of their claim, they will have
the normal personal action to recover the balance. Finally, it is unfortunately quite
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likely that the £50,000 spent on ‘high living’ will be untraceable, having been
dissipated on unidentifiable purchases. This amount will have to be the subject of the
personal claim against Lucy and/or the trustees.

David and Dee may also be able to maintain a tracing claim against the assets
spent by the War Veterans Association. As before, there is no doubt about the nature
of David’s and Dee’s equitable interest or the existence of their proprietary rights.
Moreover, it is inherent in a tracing claim that the funds sought to be recovered have
been transferred to the recipient in breach of trust: otherwise there is no ground of
recovery. In this case, it is clear that the property should never have been distributed
to the Association, since it is not a charity. The trust was for a non-charitable
purpose, and therefore void, with the money resulting to the residuary legatees under
the beneficiary principle (Re Endacott (1960)). In fact, these are similar facts to Re
Diplock itself. Unfortunately, however, like Re Diplock, this tracing claim may run
into difficulties. As noted above, Re Diplock suggests that tracing will not be permit-
ted where it would be inequitable to force the return of the property from an
innocent volunteer. It is highly likely that the court would regard it as inequitable to
force the disabled war veterans to repay the funds which they have been given as
pensions. The court might take the view that David and Dee’s claim should fail
because of the identity of the defendants and the manner in which the property came
to them.

However, that is not the end of the matter. In Re Diplock, the House of Lords
expressly accepted the existence of a limited in personam action, available against the
recipients of property, at the suit of unpaid or underpaid creditors or next of kin
arising out of a wrongly administered testamentary estate. In our case, given that
the estate of Terrence has been wrongly administered, David and Dee and Rack (the
creditor) will have a personal action against Lucy and against the officers of the War
Veterans Association, all of whom have received funds from the executors and trust-
ees. Importantly, it was made clear in Re Diplock that this remedy exists against
completely innocent recipients and while this is irrelevant for Lucy, who has personal
liability on other grounds, it means that the officers of the Association cannot plead
their good faith as a defence. Likewise, because the action is personal (in personam), it
is irrelevant that the recipients no longer have the property and they must satisfy the
claims of the three claimants out of their own funds. As is clear, this is a powerful
remedy and this is one reason why currently it exists only in the context of a wrongly
administered testamentary estate (and possibly after a wrongful distribution of the
assets of a defunct company – Re Leslie Engineers Co Ltd (1976)). It is also true that the
claimants must exhaust their personal actions against the executors before they can
proceed further, although that is not a problem in our case. Finally, however, while at
one time it was thought that there was no defence to this in personam action – that is,
that the innocent recipients had to repay the amount transferred if the preconditions
for the remedy were established – it is likely, following Lipkin Gorman v Karpnale
(1991), that the officers of the War Veterans Association might be able to plead
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‘change of position’ to minimise or deny their liability. This defence does, however,
lie in the discretion of the court, and it may well be that, in the light of the
bankruptcy of the executors, the court will admit the claim of Rack (who has little
chance of a tracing claim being a ‘mere’ contractual debtor: Box v Barclays Bank
(1998)), and perhaps David and Dee to the extent that they have not recovered the
funds from other sources.

Note

These two problem questions show the diverse range of issues that can arise in the
law of tracing. Note how useful Re Diplock can be: it is authority for nearly every
aspect of tracing in equity. Consider also the powerful nature of the Re Diplock in
personam remedy. This is an invention of equity, limited in nature, but potentially
ruinous for the innocent recipients of wrongly distributed funds. It remains to be
seen whether Lipkin Gorman is authority for the existence of a general, strict liability
restitutionary remedy – subject, as always, to the change of position defence.
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CHAPTER 9

BREACH OF TRUST

INTRODUCTION

It is perhaps surprising that the last of the beneficiary’s remedies to be considered is
the personal action for breach of trust. After all, the attempt to fix a stranger with a
constructive trust (Chapter 7) and the remedy of tracing (Chapter 8) are triggered by
an initial breach of trust by the trustee. Moreover, even in situations where these
other remedies are available, if the trustee responsible for the breach is able to satisfy
the claims of the beneficiaries in full, a personal action for damages for breach of trust
will be the normal course of action and the court may insist that it is pursued before
other avenues are followed. As we have seen, the constructive trust and remedy of
tracing are used principally against third parties, being persons who have meddled
with the trust or who have come into possession of the trust property subsequent to
the trustee. In contrast, the action for breach of trust is personal to the trustee in two
senses. First, only those trustees who are responsible for the breach of trust may be
sued for damages, although the extent of the ‘personal responsibility’ of a trustee for
breach of trust is quite wide. Secondly, the action for breach of trust itself is a
personal action and the successful claimant (usually the beneficiary) will become a
normal judgment creditor. Consequently, in the event of the trustee’s bankruptcy
or death, the beneficiary will have to take her chance along with all of the other
creditors and claimants and may not receive all of the damages awarded in the breach
of trust action. This is why the proprietary remedies discussed in the two previous
chapters are so useful when specific trust property is still in existence.

It would be a mistake to believe that the action for breach of trust is not import-
ant. It is the first weapon of the wronged beneficiary and one whose net can be cast
particularly widely. In general terms, there are four areas of concern to the student
although, as ever, this is a somewhat arbitrary classification. First, questions arise as
to what actually constitutes a breach of trust and who is responsible for it. This is
tied to the standard of care required of trustees and the measure of compensation for a
proven breach. Secondly, there is much case law concerning the circumstances in
which a trustee may be liable for breach of trust even though the ‘act in breach’ was
committed by another person, such as an agent or co-trustee. This can be easily
confused or interwoven with issues in the first category. Thirdly, the relationship of
trustees with each other consequent upon a breach of trust can seem confusing, and
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hence questions concerning the liability of trustees inter se and any remedies they
may have against each other are often asked in examinations. Fourthly, and perhaps
less difficult, the student must have an awareness of the trustee’s possible defences to
an action for breach of trust. Once again, in all of these issues, case law is important
although various provisions of the Trustee Act 1925 and the Trustee Act 2000 are
relevant and must be examined with some care.

Question 44
A trustee may be liable to pay compensation for his own breach of trust and in
some cases for those committed by others.

Analyse the concept of ‘a breach of trust’ and assess whether the above is an accurate
statement of the law relating to liability for breach of trust.

Answer plan

• Nature of liability for breach of trust.
• Distinction between primary liability and vicarious liability: the Trustee

Act 2000.

Answer
It is perhaps the most fundamental duty of a trustee that he should manage the
trust in accordance with the terms of the trust. Any deviation from this paramount
obligation, or from the obligations of trusteeship imposed by the general law, will
constitute a breach of trust for which the trustee will be liable personally. Necessar-
ily, this liability can arise in many different situations, but it may be triggered by
either a positive act of commission on or a failure to act when action was required (an
omission). Examples of the former include distribution of the trust property to the
wrong people or at the wrong time, investment of trust funds contrary to a restric-
tion in the trust instrument and, of course, the use of the trust property for personal
gain. Examples of the latter include failure to distribute the trust property, failure to
exercise a discretion, failure to have the trust funds transferred into the trustee’s
name and failure to review properly the actions of those persons employed to act
on behalf of the trust (such as stockbrokers and solicitors). Any act or omission
which violates the high standard of stewardship required of trustees (under either the
common law or under the duty of care imported for certain powers by s 1 of the
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Trustee Act 2000), or which is in contravention of the terms of the trust, or which
amounts to an inadequate performance of the powers and duties of a trustee, is a
breach of trust.

This liability is generally strict in the sense that it is enough that the trustee has
committed the act or omission which amounts to a breach of trust. It is irrelevant for
liability whether the trustee knew he was committing a breach of trust and did so for
his own benefit, was reckless as to the possibility of a breach occurring, was negligent
of the same or was entirely innocent and honest. Thus, it remains a breach of trust
even if he believed he was acting in conformity with the terms of the trust (as in Re
Diplock (1948)) and did so in the belief that his action was in the best interests of the
beneficiaries (Harrison v Randall (1852)). Indeed, although the entirely innocent
trustee can ask the court to relieve him from the full consequences of liability (s 61 of
the Trustee Act 1925), it is clear that the obligations of trusteeship are far reaching
and powerful and that even the most judicious and careful of trustees may not escape
an action for breach of trust. The only possible exception to the strict nature of the
liability for breach of trust is where the breach was entirely technical, was under-
taken for the benefit of the beneficiaries and was such that the court would have
authorised it had the trustee sought its permission in advance (Lee v Brown (1798)).

The very powerful nature of this liability is the main reason why professional
trustees insist on the inclusion in the trust instrument of a clause excluding liabil-
ity for certain types of breach of trust. As Armitage v Nurse (1997) illustrates, an
exemption clause can be effective to exclude liability for negligence and ‘equitable
fraud’ (that is, deliberate and honest breaches believed to be in the interests of
beneficiaries), although it cannot exclude liability for dishonesty. Despite some fierce
criticism of Armitage v Nurse, the Trustee Act 2000 leaves the existing law on exclu-
sion clauses and touches and, further, permits the exclusion of the statutory duty of
care imported by s 1 (see Sched 1 and s 7 of the Trustee Act 2000).

Once the liability of a trustee for breach of trust is established, the trustee is
under an obligation to make good such loss as flows from the breach of trust,
although the loss is not limited to that which is reasonably foreseeable (Target
Holdings Ltd v Redferns (1996)). In this sense, the essential quality of the trustee’s
obligation is restitutionary and, not being limited by considerations of foreseeability
and remoteness of damage (see, for example, Re Dawson (Decd) (1966)), can be more
extensive than damages for breach of contract or those which lie in tort. Of course,
that does not mean that the trustee is liable for all loss that flows directly or
indirectly from his breach of trust, for there must still be a causal link between the
breach of trust and the loss to the claimant (Swindle v Harrison (1997)). The essential
question is, then, whether it could be shown that the loss would not have occurred
but for the breach (Target Holdings) and no liability for the total loss will arise if the
trustee can show that the loss, or part of it, would have occurred in any event – as
where the beneficiaries lose money because of a fall in the value of property rather
than because of the admitted misapplication of trust funds (Target Holdings) or where
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the claimant would have acted in the same way had the breach not occurred (Swindle).
While this seems a sensible and obvious conclusion, it does mean that, in some
circumstances, a trustee in breach may escape liability because of some fortuitous
event that would have caused the loss anyway. Of more concern is whether Lord
Browne-Wilkinson is correct to suggest in Target Holdings that the rules on causation
and breach could be applied differently in ‘commercial’ and ‘traditional’ trust cases.

Finally in this survey of the nature of liability for breach of trust, two further
supplementary rules can be noted. First, if there is no loss, or no provable loss (Nestlé
v National Westminster Bank (1992)), the trustee’s liability is limited to account for
any profits he has received (Vyse v Foster (1874)). Secondly, in general, the losses
occasioned by a breach of trust in one transaction cannot be set off against any profits
made by them in another (Dimes v Scott (1828)), save in the exceptional case where
the loss-making transaction and the profit-making transaction can be regarded as
essential ingredients of the same activity (Bartlett v Barclays Bank Trust Co (No 2)
(1980)).

It is also important to appreciate that it is inherent in the concept of breach of
trust, as with other forms of liability, that only those trustees responsible in law for
the breach will be liable to the beneficiaries. This is self-evident. However, because it
is perfectly possible for a trustee to commit a breach of trust through omission as
well as commission, the extent of a trustee’s personal responsibility for breach is
more extensive than might first be imagined. In simple terms, a trustee will be liable
for a breach of trust in the following situations, even though some other person may
have committed the acts or omissions that constitute the actus reus of the breach.

First, and most obviously, a trustee will be liable for a breach of trust where he
has actually committed the acts in breach, as where a trustee pays money to the
wrong persons (Re Diplock) or makes off with the trust fund. Secondly, a trustee may
be liable for failing to perform a duty imposed on him by the trust instrument or
general law, as where a trustee fails to safeguard the trust’s assets. Thirdly, a trustee
(A) may be liable for a breach of trust even if the act or omission in breach was
committed by a co-trustee (B), but only if A can be said to have failed in his duty to
supervise the trust’s affairs, which failure facilitated the breach of trust by B: see,
for example, Bahin v Hughes (1886). This is not liability for B’s actions (it is not
vicarious), but rather A’s primary liability because of his failure to monitor the trust
in accordance with his own duty. This duty may spring from the common law, or be
an aspect of the statutory duty of care imposed on trustees in respect of their powers
under the Trustee Act 2000 (s 1 and Sched 1). An example is where a co-trustee
pays away money to the wrong beneficiaries and was allowed to do so by the inatten-
tion of his colleagues. Fourthly, a trustee may be liable even if the act or omission in
breach of trust was committed by an agent employed to act on the trust’s behalf, but
only if it can be shown that the trustee failed in his duty in one of two ways: (a) by
falling below the standard of care required by trustees in the appointment of agents,
etc. (for example, stockbrokers), s 1 and Pt IV of the Trustee Act 2000; or (b) by
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failing to review the exercise of the delegable functions of agents as required by s 22
of the Trustee Act 2000. Again, this liability is not vicarious (it is not for the
agent’s acts), but arises because the trustee has failed in his or her own duty of
selection or supervision. Importantly, whatever may have been the position prior to
the Trustee Act 2000 with respect to vicarious liability for the acts of agents (see the
now defunct ss 23 and 30 of the Trustee Act 1925), s 23 of the Trustee Act 2000
makes it clear that a trustee is not liable for acts amounting to a breach committed
by an agent per se: that is, liability is triggered only by the trustee’s failure in
appointment or supervision as indicated above and not because of the agent’s acts
per se. This is a welcome and overdue reform and much simplifies this area of the law.

Finally, it should be noted that once the liability of particular trustees for a
breach of trust has been established, that liability is, between them, joint and several.
In other words, a beneficiary may sue any one of the trustees who has been held liable
for the entire amount of the recoverable loss, irrespective of whether any action is
taken against any of the others. As against the beneficiaries, those trustees in breach
of trust are ‘as one’ and this is particularly important if some are missing or bank-
rupt. Of course, in practice, one liable trustee may be more culpable than another
and, as a matter of principle, it is unfair that only one of the trustees should be made
to bear the entire liability. Consequently, a contribution may be sought from other
liable trustees under the Civil Liability (Contribution) Act 1978. Further, in
limited circumstances, a liable trustee may be required to pay a complete indemnity
to the trustee who has been required to make restitution to the beneficiaries under
the principle of joint and several liability. This occurs where the indemnifying
trustee is a solicitor on whose advice the other trustees rely (Re Linsley (1904)),
where the trustee has committed fraud (Re Smith (1896)), where the trustee has
received the trust property and made use of it for his personal benefit (Bahin v Hughes
(1886)) and where the trustee is also a beneficiary (Chillingworth v Chambers (1896)).

The above principles illustrate the powerful nature of liability for breach of trust.
However, although it may appear that a trustee is being held responsible for an act or
omission in breach committed by another person – such as a co-trustee or agent –
this is not the case. Although the rules are complicated, the new s 23 of the Trustee
Act 2000 has ruled out this pure vicarious liability and has ensured that a trustee
is liable only where the breach occurs because of a failure to perform some duty
imposed on that particular trustee.

Note

Reference could also be made to the potential liability of a trustee who retires: first,
for a breach of trust committed while he was a trustee; and secondly, for breach of
trust committed by his successors, if the retirement was designed to facilitate such a
breach (Head v Gould (1898)). The Trustee Act 2000 has, at last, brought some
clarity and certainty to this area of the law.

BREACH OF TRUST

207



 

Question 45
In what circumstances may a trustee successfully plead a defence to an established
breach of trust?

Answer plan

• Participation/consent to a breach of trust by the beneficiary.
• Release/acquiescence by the beneficiary.
• Sections 61 and 62 of the Trustee Act 1925.
• Statutory limitation and laches.
• The joint and several liability of trustees: although a trustee may be liable,

an indemnity may be obtained from co-trustees who are more culpable.

Answer
The personal liability of a trustee for breach of trust extends to all loss which can be
causally linked to the breach (Target Holdings v Redferns (1996)) and it is generally no
defence to the imposition of liability that the trustee was innocent, honest or was
acting in the best interests of the trust. Furthermore, as we shall see, although the
liable trustees may have rights of contribution against each other, the liability of the
co-trustees in breach is joint and several such that a beneficiary may sue any one or all
in order to recover the full amount of compensation ( Jackson v Dickinson (1903)).
Liability for breach of trust is extensive and in all material respects operates firmly in
favour of the beneficiaries. This is as it should be, for the trust obligation is an
obligation of conscience that must be upheld. However, it is equally apparent that
the powerful nature of liability for breach of trust can, in some circumstances,
produce unfairness, especially if a trustee is morally innocent or if real culpability lies
with a co-trustee. Consequently, in order to ensure that liability for breach of trust is
not entirely overpowering, and to protect trustees from unscrupulous or culpable
beneficiaries, there are a recognised number of defences to a claim of breach of trust.
It should be noted, however, that these are ‘defences’ in a peculiar sense. They do not
prevent the liability of the trustee from arising but may, if certain conditions are
satisfied, relieve the trustee of the full consequences of that liability. In this way, the
strict nature of breach of trust liability is preserved, but some protection is offered to
trustees.

Before considering the defences proper, note should be made of two preliminary
points. First, according to Lee v Brown (1798), a trustee who has innocently commit-
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ted a technical breach of trust which has turned out to be for the benefit of the
beneficiaries will not be held liable if the action was one which the court would have
authorised if application for permission had been made in the normal way (and see
also Nestlé v National Westminster Bank (1992)). However, this is of only limited
comfort to an innocent trustee, as there is no clear definition of what amounts to a
‘technical’ breach. In any event, the court needs to be persuaded of the merits of the
trustee’s action before it will relieve him of liability. Secondly, it follows from this
that a trustee contemplating a course of action which may or may not amount to a
minor or technical breach of trust, but which he thinks would be for the advantage of
the beneficiaries, should seek the authority of the court before proceeding. This may
be granted for a variety of reasons, often under the court’s inherent or statutory
powers to vary the terms of the trust in favour of the beneficiaries (Chapman v
Chapman (1954); Variation of Trusts Act 1958).

We must look now to the general issue of what defences are available to a trustee
to relieve him from the consequences of liability for breach of trust. These can be
found in both statute and common law. As indicated previously, they are designed to
relieve the trustee from the full extent of his liability, but they do not go to establish
that there has not been a breach of trust. It will also be apparent that certain defences
are available only against certain claimant beneficiaries. Consequently, a trustee may
be relieved from liability in an action for breach of trust brought by one beneficiary
but may well have to make full restoration to other beneficiaries suing in respect of
the same set of circumstances. Many of the defences to an action for breach of trust
are relative, not absolute, as befits a relationship springing from the conscience of the
parties.

First, a trustee may rely on the principle that a beneficiary who participates in, or
consents to, a breach of trust by the trustee will thereafter be barred from bringing
an action for breach of trust (Life Association of Scotland v Siddal (1861)). The essence
of the matter is that that particular beneficiary has so involved himself with the
breach that he should not thereafter be able to deny it and, consequently, it is
irrelevant whether the beneficiary actually benefits from the breach or not (Fletcher v
Collis (1905)). Whether the beneficiary has become so involved will be a question of
fact, although it is clear that the beneficiary must be aware of all the relevant facts
and understand fully the nature of the transaction which is proposed, although it is
not necessary that he also understands that it does, in fact, amount to a breach of
trust (Re Pauling (1964)). Similarly, the consent must be freely given and it has been
said that a beneficiary who consents or participates without independent advice may
not be so aware of what is proposed as to bar him from a later action for breach of
trust (Holder v Holder (1966)). Again, the personal nature of this defence, operating
as it does against particular beneficiaries, means that the trustee may still face claims
arising from his activities from other beneficiaries not implicated in the breach.

In similar vein, a beneficiary’s conduct after the breach may be such as to amount
either to a release of the trustee or acquiescence in the breach sufficient to protect the
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trustee from later suit by that beneficiary (Farrant v Blanchford (1863); Stafford v
Stafford (1857)). The essential point here is that the beneficiary’s conduct after the
breach has occurred may be such that it amounts to a personal bar against pursuing an
action. As with cases of consent, whether there has been a release or acquiescence is a
question of fact and, again, the state of knowledge of the beneficiary is decisive. For
cases of release, the classic judgment in Farrant v Blanchford emphasises that a release
is effective only if the beneficiary was of full age and capacity and had full knowledge
of all the circumstances and of his claims against the trustee. This seems to suppose
that, unlike cases of consent (and possibly ex post facto acquiescence), a release can be
effective only if the beneficiary realised he was releasing a trustee from a breach of
trust. At first, this seems quite logical yet, as discussed above, cases of prior consent
require knowledge of the facts and circumstances, but not that they amount to a
breach, and this is sometimes said to be the position with ex post facto acquiescence
also (Holder v Holder (1966)). It would be unfortunate if there was a distinction
between consent/acquiescence on the one hand and release on the other and so it is
submitted that the general test put forward in Re Pauling should be adopted.

The matters just discussed give a trustee limited protection against an action by
certain of the beneficiaries. They do not prevent liability to the other beneficiaries
and, of course, where liability is not barred, the trustee is obliged to make restoration
out of his own funds. However, there are circumstances when beneficiaries may be
compelled to use their beneficial interests to indemnify the trustees for monies paid
out in restoration of a breach of trust. Although the trustee is under a personal
obligation to make restoration for loss flowing from the breach of trust, he may
recover all or part of that sum from certain beneficiaries. This may be achieved in
either of two ways. First, a court of equity has an inherent and discretionary jurisdic-
tion to impound (that is, confiscate) a beneficiary’s equitable interest in order to
indemnify the trustee when the beneficiary has instigated or requested a trustee to
commit a breach of trust (Chillingworth v Chambers (1896)) or when the beneficiary
had consented to a breach of trust out of which he had received a personal benefit,
such confiscation being limited to the benefit received (Fletcher v Collis (1905)).
Secondly, this equitable jurisdiction has been extended by s 62 of the Trustee Act
1925 which gives the court a discretionary power to indemnify a trustee out of the
beneficiary’s interest if the breach of trust was committed ‘at the instigation or
request or with the consent in writing’ of the beneficiary. Once again, the court will
not exercise its statutory discretion unless the beneficiary knew and understood all
the relevant facts which thereafter amounted to a breach of trust (Re Somerset (1894)),
although it is only in respect of consent that the trustees’ claim to indemnity under
s 62 must be supported by writing.

In addition to these defences, all of which rely to one extent or another on the
actions of other persons, a ‘stand alone’ defence is available irrespective of the actions
of individual beneficiaries and which can afford a defence to an action by them all.
According to s 61 of the Trustee Act 1925, the court has a discretionary power to
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relieve a trustee of liability for breach of trust, in whole or in part, if it appears that
the trustee ‘has acted honestly, reasonably, and ought fairly to be excused’. It is clear
that, despite the general words of this section, this is not a statutory modification of
the strict liability of trustees. The statute does not give the court a general power to
exempt all honest trustees but is for those exceptional occasions when there is simply
no justification in conscience for the imposition of liability despite the fact that a
breach has occurred (Williams v Byron (1901)). Moreover, the section is to be read
disjunctively so that a trustee must establish that he has acted honestly and reason-
ably and ought fairly to be excused (Davis v Hutchings (1907)). Consequently, there
may be situations, such as the reduced or special circumstances of the beneficiaries,
where an entirely honest trustee who has acted reasonably ought not to be fairly
excused for his breach of trust. Other factors, such as whether the trustee has taken
proper advice and whether the trustee had previously undertaken the disputed course
of action without any legal difficulties, will be relevant (Ward-Smith v Jebb (1964)).

Finally, mention must be made of three further matters. First, the general prin-
ciples of limitation of actions applies to the action for breach of trust in much the
same way as to other personal actions. Thus, except in the case of fraud or where the
trustee has possession of trust property or had possession of trust property and
converted it to his own use (s 21(1)(a) and (b) of the Limitation Act 1980; and see
Armitage v Nurse (1997)), no action for breach of trust can be brought after six years
have expired from the date the action accrued. There is no period of limitation for
cases within s 21(1)(a) and (b), and liability for dishonesty endures without limita-
tion of time (Armitage). Secondly, the liability of trustees inter se may be adjusted by a
claim for a contribution by those trustees who have been required to make entire
restoration against those who have not paid or who are more culpable. This jurisdic-
tion now resides primarily in the Civil Liability (Contribution) Act 1978 (see, for
example, Dubai Aluminium Co v Salaam (2002)), although there are three situations
outside of the Act where one trustee may be made to indemnify completely any
others who have actually made restoration to the beneficiaries: where a trustee has
received trust money and made use of it (Bahin v Hughes (1886)); where the trustee at
fault was a solicitor trustee on whose advice the other trustees relied (Re Linsley
(1904)); and where a trustee is also a beneficiary of the trust (Chillingworth v Chambers
(1896)). Thirdly, a trustee in breach may escape liability by relying on an exemption
clause. These are popular with professional trustees as they mitigate the strict liabil-
ity of trusteeship. Further, as Armitage v Nurse (1997) illustrates, an exemption
clause can be effective to exclude liability for negligence and ‘equitable fraud’ (that
is, deliberate but honest breaches believed to be in the interests of beneficiaries),
although it cannot exclude liability for dishonesty. Such is the effect of these clauses
in relieving liability for a proven breach that the Court of Appeal in Armitage made a
point of encouraging Parliament to intervene to limit their effect. As yet, this has
not been done (there is no restriction on such clauses in the Trustee Act 2000), but
it is possible that the matter will be referred anew to the Law Commission.
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Note

This is a general question that should be answered with full reference to case law.
The distinction between defences available against particular beneficiaries, those
available against all beneficiaries and those ‘quasi-defences’ available to one trustee
against another is of considerable importance.

Question 46
Sam and Samantha are trustees of a trust established by George in 2005, under which
they are directed to hold the trust property on trust for Zeus for life, thereafter for his
children, Hermes and Hector absolutely. The trust property comprises some UK
government stock, some shares in Goldco plc and a freehold property. An investment
clause authorises the trustees to invest only in UK government securities and public
companies quoted on the London Stock Exchange. The following events occur:

(a) In 2006, with the oral consent of Zeus, the trustees sold the shares in Goldco plc
to themselves for their market value (£50,000) and reinvested the capital in
Bloomsbury Ltd, a speculative property development company;

(b) in 2007, the freehold property was sold to Bloomsbury Ltd and the money used
to purchase shares in Silverco plc; and

(c) at the instigation of Hermes and Hector, Sam and Samantha sold the government
stock on the open market and invested money in an overseas stock market.

The shares in Silverco have lost half of their value and the overseas stock market
has crashed to an all-time low. The shares in Goldco have doubled in value and
Bloomsbury Ltd has gone into liquidation. The trust instrument contains no clause
excluding the liability of trustees for innocent or negligent breach of trust, and states
that: ‘The general power of investment contained in s 3 of the Trustee Act 2000 is
hereby excluded under s 6(1)(b) of the Trustee Act 2000.’

Advise the beneficiaries of the extent to which they may be able to recover the
value of the trust fund through an action for breach of trust.

Answer plan

• Personal liability for breach of trust: standard of care (Trustee Act 2000).
• Breach of terms of trust and wrongful investments (Trustee Act 2000).
• Trustees’ duty not to profit from the trust.
• Joint and several liability.
• Defences and measure of damages.
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Answer
For generations, courts of equity have acted swiftly and powerfully to ensure that
persons accepting the office of trustee carry out their duties to the fullest degree. The
beneficiaries of a trust have many remedies at their disposal to trigger the court’s
intervention although, most often, it is the personal action for breach of trust that is
the remedy of first resort. In the problem under consideration, the beneficiaries seek
advice specifically on whether an action for breach of trust against Sam and Samantha
will succeed and this, in turn, necessarily depends on the scope of the trustees’ duties
and whether the facts disclose any breach of those duties.

By way of introduction, it should be noted that it is generally enough if the
trustees have breached their duties per se and it is immaterial for the purpose of
establishing liability whether they acted recklessly or negligently, innocently and
honestly or fraudulently and dishonestly. Liability is strict (Harrison v Randall
(1852)) and may be established either by a positive act or failure to act where action
was required (Grayburn v Clarkson (1868)). Similarly, once liability is established,
the trustees must account by way of restitution for all loss causally linked to the
breach (and/or for any profits thereby made) and the court is not limited in this
regard by considerations of remoteness of damage or causation found in the law of
contract and tort (Target Holdings v Redferns (1996)).

In order to assess accurately the liability of our trustees in a breach of trust action,
it is necessary to consider each of the events in turn and whether the trustees’ actions
violate their duties under the trust instrument, exceed their powers or contravene a
general rule of equity governing the conduct of trustees.

(a) The sale of shares – Goldco plc and investment in Bloomsbury Ltd

There is every reason to believe that the trustees may have exposed themselves to
liability for breach of trust and to an obligation to make restitution when consider-
ing their dealings with the shares in Goldco. First, the trustees appear to have placed
themselves in a position where their duty and self-interest conflict, contrary to the
principle of Bray v Ford (1896). In particular, the trustees have contravened the ‘self-
dealing’ rule which, as explained in Tito v Waddell (No 2) (1977), establishes that a
trustee cannot be both vendor and purchaser of property which they are holding for
the benefit of another (Ex p Lacey (1802)). So, trustees may not purchase the trust
property, no matter how fair the transaction may have been and regardless of whether
this was done in all innocence. Such a breach of the duties of a trustee enables the
beneficiaries to have the transaction set aside, irrespective of the fact that the market
price was paid for the shares (Campbell v Walker (1800)). In principle, the beneficiar-
ies acting together may require the reconveyance of the shares in Goldco, and
necessarily this would enable them to enjoy the increase in value that Goldco shares
attain subsequently. However, as one of the beneficiaries (Zeus) has consented to this
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sale, there is some doubt whether the transaction can be set aside, even though
Hermes and Hector may have so wished. Consequently, Hermes and Hector may
find that their remedy is limited to a resale by the trustees of the shares (Holder v
Holder (1966)). This means that the non-consenting beneficiaries would be deprived
automatically of the later increase in the value of the shares in Goldco and, as such,
they may well be advised to pursue the trustees for breach of trust on the ground
that an authorised investment was sold (Goldco shares) and was replaced by an
unauthorised investment (the shares in the private company, Bloomsbury Ltd, the
general power of investment under the Trustee Act 2000 having been excluded).
There is little doubt that this is a breach of trust and the measure of damages is either
an account of the proceeds of sale (which would encompass the now worthless
Bloomsbury shares) or the cost of replacing the investment at its current value,
whichever is the greater (Phillipson v Gatty (1850)).

Obviously, Hermes and Hector will choose to sue for breach of trust and will
adopt the second measure of compensation, for this more truly represents their loss
caused by the breach. For Zeus, the matter may be different because the fact that
he had consented to the breach disqualifies him from pursuing the remedy and he
will not be entitled to share in the restitution that the trustees must provide (Fletcher
v Collis (1905)). In this connection, it is not relevant that Zeus may have been
unaware that what he had consented to was actually a breach of trust, so long as he
was aware of the nature of the transaction and its general legal effect (Re Pauling
(1964)). So, Zeus may come under a personal bar, preventing him from bringing an
action, although the fact that his consent is not in writing means that s 62 of the
Trustee Act 1925 (whereby a beneficiary’s interest may be confiscated in order to
satisfy the claims of other beneficiaries) is not applicable. Nevertheless, Zeus may
still find his interest impounded under the common law if he has received personal
benefit from the breach (Fletcher v Collis (1905)). As such, Hermes and Hector’s
rights are not affected, save that their measure of damages may be adjusted to reflect
the fact that they are entitled in remainder.

(b) The sale of freehold property and subsequent investment in Silverco plc

The facts indicate that the trustees had no power or duty to invest in freehold property
(Trustee Act 2000 excluded) and, in consequence, there is no breach of trust when
the freehold property is sold. In fact, this sale is in fulfilment of their duties as
trustees for they are not permitted to retain unauthorised investments. Likewise,
the purchase of shares in Silverco plc is a permitted investment within the express
investment clause, since that company appears to be a public company quoted on the
London Stock Exchange. It is now the case that the shares in Silverco have lost half
their value and the beneficiaries may feel that this investment was such an unwise
choice that it amounted to a breach of trust. It is true that just because an investment
is permitted does not mean that every actual investment is proper and in conformity
with the duty of care owed by the trustees under s 1 of the Trustee Act 2000 in
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respect of their investment powers. For example, they must exercise reasonable care
and must apply the standard investment criteria laid down in s 4 of the Act and
may well have to seek advice under s 5 of the Act. (These obligations apply to any
investment power, not merely the general power specified in the act itself.)

Unfortunately, however, aside from whether the trustees have sought advice when
required to do so, it is notoriously difficult to prove a breach of trust from an
investment in a permitted investment which subsequently turns out to be loss-
making or which performs unsatisfactorily (see Nestlé v National Westminster Bank
(1992)). The duty of care laid down in s 1 of the Trustee Act 2000 applies and
probably equates to the old common law test in Learoyd v Whitely (1887), that the
trustee must take such care as that exercised by an ordinary prudent man of business
who is considering making an investment for the benefit of others. The statutory
standard of care requires the trustees to take such care as is reasonable in the circum-
stances, having regard to any special knowledge and experience of the trustees. There
is insufficient evidence in this case to determine whether Sam and Samantha have
fallen below this standard of care. Likewise, we do not know whether Sam and
Samantha sought advice and, although they could be obliged to do so by s 5 of the
Trustee Act 2000, this may well be a case under s 5(3) where the obtaining of advice
can be dispensed with because the trustees reasonably believed that such advice was
not necessary. All in all, subject only to the uncertainty over the need to obtain
advice, this may well be a case like Nestlé v National Westminster Bank (1992), where
the fact that an investment has not performed as the beneficiaries had hoped is not
itself a breach of trust.

(c) At the instigation of Hermes and Hector, Sam and Samantha sold the government
stock on the open market and invested the proceeds in an overseas stock market

The sale of the government stock and purchase of other assets is, like the sale of
shares in Goldco, a breach of trust. It amounts to a sale of a permitted investment
and its replacement by an investment outside the terms of the express investment
clause (the Trustee Act 2000 not applying, compare Phillipson v Gatty (1850)).
Again, the measure of damages for this breach of trust is an account of the proceeds
of sale or the value of restoring the original investment, whichever is the greater,
subject to credit being given for any gains by the beneficiaries, such as from a
subsequent sale of the shares in the overseas stock market. Therefore, the trustees are
prima facie liable to make restitution.

Yet, as the facts of the problem make clear, while Zeus has remained ignorant
of these activities and is able to pursue his action for breach of trust, Hector and
Hermes have ‘instigated’ the sale and purchase. Apart from statute, this instigation
could well mean that Hector’s and Hermes’s own equitable interests could be
impounded (confiscated) to satisfy the claims of the other beneficiary (Sawyer v Sawyer
(1885)). Although the trustees prima facie will be responsible for making restitution
to Zeus, according to the measure of damages noted above, Hector and Hermes may
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be required to meet these costs out of, and to the extent of, their equitable interests
(Chillingworth v Chambers (1896)). Such a possibility now also exists under s 62 of
the Trustee Act 1925 although, as under the general equitable jurisdiction, the
impounding of Hector and Hermes’s interest is at the discretion of the court (Re
Pauling (1964)). It is also imperative, if the trustees are to succeed in their attempt to
plead this limited defence, that Hermes and Hector can be said to have acted in full
knowledge of what they were instigating. They must have appreciated the signifi-
cance of their actions and, according to one view, must have been aware that the
proposed action would amount to a breach of trust (Re Somerset (1894)), although
other cases suggest that this extended degree of knowledge is not required (Re
Pauling (1964)). It is not clear from the available facts whether Hector and Hermes
had the relevant degree of knowledge and much will depend on their awareness of
Sam and Samantha’s powers of investment and the nature of the companies they have
promoted. Should it not be possible to impound the beneficiaries’ interests under the
equitable or statutory jurisdiction (for example, because their level of understanding
was not sufficient), it is reasonably clear that neither Hector nor Hermes will be able
to sue for breach of trust, having at least acquiesced in and, in all probability,
consented to, the breach of trust (Brice v Stokes (1805)). It is true that ‘knowledge’ on
the part of the beneficiaries is also required in order that the trustees may make out
this defence, but it is clear that an appreciation of the nature and consequences of
their action will suffice, and not the higher standard of realising that a breach of trust
was contemplated (Re Pauling (1964)). This lower standard is entirely appropriate,
given that under the ‘consent/acquiescence’ defence the beneficiaries lose their right
to sue but do not lose their equitable interests.

Finally, we should note that it is unlikely, in relation to any of these events, that
the trustees will be able to rely on the court’s statutory discretionary power to relieve
them of liability on the ground that they have acted ‘honestly, reasonably and ought
fairly to be excused’ (s 61 of the Trustee Act 1925). Both Sam and Samantha should
have been aware of the extent of their powers of investment and their duty to place
the interests of the trust above their own. These breaches were not trivial or obscure,
and although ignorance of the law is not of itself a reason to refuse relief, there is
little here that would justify the court in exercising its discretion in their favour
(Chapman v Browne (1902)).

Note

The question is designed to test general principles concerning breach of trust and
trustee defences. Consequently, the trustees’ powers of investment are artificially
limited (that is, the trust instrument excludes the Trustee Act 2000 investment
powers) in order to make the breaches more obvious. In reality, it is unlikely that the
Trustee Act 2000 powers would be excluded. Also, if this trust was professionally
drafted, there may well be a clause excluding liability of the trustees for negligence
or honest error: see Armitage v Nurse (1997).
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Question 47
Alex and Bernard are trustees under the will of Klondyke, who died in 2005. Under
the terms of the trust, the trustees are to hold various items of furniture, some family
heirlooms and cash in Klondyke’s deposit account on trust for Perky for life, thence
absolutely for such of his children then living. In 2006, Alex approached James, a
stockbroker, to seek his advice on the investment of the money, and although James
was only recently authorised by the Stock Exchange, he confidently recommended
several investments. Alex paid over half the trust monies to James in order to carry
out the recommended investment policy after telling Bernard that this was ‘purely a
matter of form’. James invested the money as agreed but, due to his inexperience of
high-tech stocks, all the investments made a substantial loss. In response to James’s
further requests, Alex paid over the rest of the monies, this time failing to consult
Bernard. Due to good fortune, the second batch of investments on old fashioned
‘blue-chips’ made a substantial profit and the eventual sum repaid to the trust was far
in excess of the original sums invested. Meanwhile, Perky has persuaded both trust-
ees to sell the furniture and family heirlooms and to purchase a sports car for him
with the proceeds of the former and to donate the rest to charity.

In 2007, Perky dies and his two living children become aware of how the trust
has been administered. Have they any cause for complaint and, if so, what are their
remedies?

Answer plan

• Breach of trust: on whom does the liability fall?
• Standard of care, delegation, and liability for acts of a co-trustee: Trustee

Act 2000.
• Defences.
• Tracing remedies.
• Re Diplock remedies.

Answer
On the face of it, one might think that Perky’s children had little to complain about.
As the problem makes clear, the sum held by the trust at Perky’s death was ‘far in
excess’ of the original sums and the investment policy seems to have been successful.
However, the essential nature of liability for breach of trust is that it is restitution-
ary: it should restore to the trust fund all the loss causally linked to any breach of
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trust and it matters not that certain activities of the trustees have brought consider-
able gains to the trust (Dimes v Scott (1828); Bartlett v Barclays Bank Trust Co (No 2)
(1980)). Likewise, where investment powers are in question, the possibility of a
breach is measured against the duty of care laid down in s 1 of the Trustee Act
2000, namely that a trustee ‘must exercise such care and skill as is reasonable in the
circumstances’, having regard to any special knowledge or experience that the trustee
has, or holds himself out as having, and with regard to any special knowledge and
skill acquired by the trustee acting in the course of business. As under the law before
the 2000 Act, it is likely that fulfilment of the trustee’s duty in regard to invest-
ments is not to be measured in terms of absolute results, be they gains or losses (see
also Nestlé v National Westminster Bank (1992)), but in terms of the care exercised on
reaching the gain or loss. Seen in this light, this problem raises a number of issues
concerning the trustees’ potential liability for breach of trust. In particular, it is
necessary to determine, first, whether there have been any breaches of trust which
have caused loss to the trust fund; secondly, who has caused these breaches and who
is responsible in law for them; thirdly, whether the trustees may raise any defences in
an action by the beneficiaries; and, fourthly, whether there are any other remedies the
beneficiaries might pursue if the action for breach of trust proves insufficient to meet
their claims.

The first matter to examine is whether Alex or Bernard, or both, can be said to
have committed a breach of trust when the initial investments recommended and
effected by James result in a substantial loss. There is no breach of trust simply
because investments make a loss or only a little profit. That risk is in the nature of
investment (Nestlé v National Westminster Bank (1992)). However, there are a number
of reasons why Alex and Bernard might be liable. It will be remembered that Alex is
the ‘active’ trustee in this matter and it is he who initiates these events. So, focusing
on his position, it is clear that when exercising investment powers, he must meet the
duty of care specified in s 1 of the Trustee Act 2000. This is to take reasonable care
in all the circumstances (taking account of any particular skills he has or professes).
The exact scope of this duty remains to be elucidated by the courts, but because Alex
is not, and does not purport to be, an investment professional (who, after the Act
may owe higher duties), his duty may well equate to the old common law standard
of having to take such care as an ordinary prudent man of business would exercise
when considering making an investment for the benefit of others (Learoyd v Whitely
(1887)).

Moreover, in exercising this power, it is perfectly in order for Alex to employ
an agent (s 11 of the Trustee Act 2000), provided that, because this is an asset
management function (that is, investment), such delegation is either in writing or
evidenced in writing (s 15 of the Trustee Act 2000).

Applying this law to our case, it appears that Alex is in breach of trust because
even if he believed that James was a suitable person to act in this capacity (that is,
assuming that Alex has discharged his duty of care with respect to the appointment:
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query James’s inexperience), the appointment is not in writing or evidenced in writ-
ing. In consequence, all loss caused by the breach can be recovered from Alex and
possibly from Bernard (see below) (Target Holdings Ltd v Redferns (1996); Swindle v
Harrison (1997)). Note, however, that Alex (and possibly Bernard) is liable because
of his failure to properly appoint. He is not liable because James has made a poor
choice of investment because, even if such a poor choice amounted to a breach of
trust, s 23 of the Trustee Act 2000 makes it clear that a trustee is only liable for the
acts of agents (such as James) if the appointment was effective (as in our case) or if the
trustee failed in his duty to review the actions of the agent (of which in our case there
is no evidence).

Assuming then that Alex has committed a breach of trust, what is the position of
Bernard? Clearly, Bernard is not vicariously liable for Alex’s actions (see s 23 of the
Trustee Act 2000), but it may well be that Bernard has failed in his own duties to
supervise the trust properly by failing to question Alex about his proposed dealings
(Styles v Guy (1849)). A so-called ‘passive’ trustee cannot escape liability for breach of
trust if that passivity itself amounts to a neglect of duty breaching the duty of care of
the Trustee Act 2000. This could be the case in respect of the first amount of money
paid to James and, if so, Alex and Bernard are jointly and severally liable to the
beneficiaries. It seems unlikely that Bernard can be held responsible for the second
payment of money to James unless he was so inattentive of the trust’s affairs as to fail
in his duty. There is no evidence to support this and consequently Bernard should
be able to claim a contribution from Alex under the Civil Liability (Contribution)
Act 1978.

This brings us to the measure of loss. As is made clear, the second transaction
actually makes a profit for the trust and, without doubt, this profit must be held for
the beneficiaries, whether deriving from a breach of trust or not (Vyse v Foster (1874)).
The real issue is whether the trustees will be able to set off the gains made by the
second transaction against the losses made in the first (Dimes v Scott (1828)). The
general principle from Dimes is that this is not permitted unless the ‘two’ trans-
actions are so interdependent that one follows inextricably from the other (Bartlett v
Barclays Bank Trust Co (No 2) (1980)). That limited exception is unlikely to apply
here, leaving Alex (and possibly Bernard) liable to compensate for the loss caused to
the beneficiaries by the breach in respect of the first investment (there being no loss
with respect to the breach over the second set of investments).

It is also clear that a breach of trust is committed when Perky persuades the
trustees to sell the furniture and heirlooms and to use the money for his personal
benefit and for donations to charity. Such instigation of a breach of trust by the
beneficiary will not only prevent Perky claiming against the trustees for any loss
arising out of these breaches (Life Association of Scotland v Siddal (1861)), it may also
result in his interest being confiscated to indemnify the trustees in so far as they are
required to make restitution to the trust estate (Chillingworth v Chambers (1896) and
s 62 of the Trustee Act 1925). In this connection, it is quite possible (even likely)
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that Perky is aware that his request amounts to a breach of trust (so satisfying Re
Somerset (1894)) and his chances of avoiding the impounding of his interest are slim.
However, any loss not covered from the use of Perky’s interest will have to be met by
the two trustees and it is unlikely in the circumstances of this case that they will have
a defence under s 61 of the Trustee Act 1925.

Finally, if the personal actions against the trustees fail to recover the full loss to
the trust estate, there is the possibility that the beneficiaries could trace the funds
from the sale of the furniture to Perky’s sports car (Perky not being a bona fide
purchaser for value) and possibly also trace the heirlooms to the person now possess-
ing them. Note, however, this may well prove impossible if the current possessor is a
purchaser in good faith (Re Diplock (1948)).

Note

Questions involving the liability of co-trustees and the liability of trustees for acts of
agents can be complicated. It is always important to identify the primary liability
of trustees for wrongful appointments and failure to review an agent’s activities.
The Trustee Act 2000 has brought much needed simplicity to this area, replacing
the complicated ss 23 and 30 of the Trustee Act 1925. The defences to an action for
breach of trust are easier to grasp. Not surprisingly, whether a liable trustee has a
defence is determined by the facts of each case.
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CHAPTER 10

THE OFFICE OF TRUSTEE AND ITS

POWERS AND DUTIES

INTRODUCTION

This chapter represents something of a ‘sweeping up’ of several issues that have not
been dealt with so far. Necessarily, in the subjects considered in previous chapters,
much has been said about the responsibilities of trustees, their duties towards the
beneficiaries and the powers they enjoy in respect of the trust property. Many of these
responsibilities are of a general nature – such as the duty to respect the terms of the
trust and the power to choose beneficiaries under a discretionary trust – and they
should not be forgotten in any general discussion of the nature of trusteeship and the
extent of the trustee’s powers and duties. In particular, in Chapter 6, we examined
the trustee’s duty not to make a profit from the trust and this forms an integral part
of any discussion of trustee’s duties. Thus, it must not be thought that the specific
matters considered in this chapter are the only attributes of trusteeship nor, indeed,
should it be assumed that there is any essential thread that ties together the matters
dealt with below in a way that excludes consideration of other issues.

The questions considered in this chapter cover several areas: first, the trustee’s
duty not to delegate any of his essential responsibilities under the trust; secondly, the
appointment and removal of trustees; thirdly, the trustee’s power of maintenance and
advancement; fourthly, the trustee’s power of investment; and fifthly, the variation of
trusts, being the extent to which the duty to carry out the terms of the trust as
originally conceived can be altered by application to the court.

The duty not to delegate is another example of the powerful nature of the trust
obligation. It is for the trustee to discharge his specific duties and to exercise any
discretionary powers. Any unauthorised delegation of these responsibilities is itself a
breach of trust. Indeed, even if a trustee legitimately delegates some administrative
function connected with the trust (such as the purchase of shares), that trustee still
may be liable for breach of trust even though the act which gives rise to the breach
was committed by the person to whom the task was entrusted. Secondly, although
the appointment and removal of trustees may seem a technical matter, it is of consid-
erable practical importance. Trustees die, retire, or simply desire to have nothing
more to do with the trust and it is imperative that the good administration of the
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trust fund does not suffer because of a lack of new or suitably qualified trustees.
The relevant principles are to be found primarily in statute, albeit supplemented by
case law. Thirdly, the power of maintenance and advancement refers to an attribute
enjoyed by trustees of certain kinds of trust. In outline, such powers allow the trustee
either to use the income from trust property for the benefit of an infant beneficiary
before the infant is actually entitled to it (power of maintenance) or to pay a propor-
tion of the trust’s capital sum to a potential beneficiary before he or she becomes
absolutely entitled to it (power of advancement). These powers may be either expressly
included in the trust instrument or implied under ss 31 and 32 of the Trustee Act
1925. Fourthly, the investment of trust property is one of the most important of the
trustees’ responsibilities, for it ensures that the trust fund generates the maximum
benefit for all the beneficiaries. Consequently, it is vital that the trustees invest the
capital monies lawfully, securely and competently, bearing in mind the need to
provide a good income for those immediately entitled and to preserve the capital
value of the fund for those entitled in remainder. Most professionally drafted trusts
include express powers of investment but a trustee may also take advantage of the
provisions of the Trustee Act 2000. Finally, the court’s power to sanction a change
in the nature or extent of the powers and duties of a trustee (and, indeed, other
aspects of the trust) falls within the general law on variation of trusts. As we shall see,
this jurisdiction is both inherent and statutory although, because it often involves
amending the settlor’s or testator’s original intentions, the court exercises its power
with considerable care and in limited circumstances only. This is particularly so
where it is not only the trustees’ powers and duties that may be varied but also the
nature and extent of the beneficiaries’ equitable interests.

Question 48
Explain who is entitled to appoint new trustees; in what circumstances may the
appointment be made?

Answer plan

• Authority in the trust instrument.
• Section 36 of the Trustee Act 1925.
• Sections 19–21 of the Trusts of Land and Appointment of Trustees

Act 1996.
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Answer
There are only two occasions when it may be necessary to appoint trustees:

(i) on the creation of a new trust – whether inter vivos or by will; and
(ii) during the continuance of an existing trust, either in replacement of a trustee or

as an additional trustee.

Creation of a new trust

There are two ways in which a settlor may create an inter vivos trust, namely by way of
self-declaration (that is, he declares that he is a trustee of specific property for the
benefit of another or others), or by transferring property to a third party/parties
(trustee/trustees) subject to a declaration of trust, see Milroy v Lord (1862). In the
latter case, it seems clear that if the document purporting to transfer the property
to the intended trustee is a nullity, no trust is created. This may be the case where
the document purporting to transfer the property is improperly executed or where
the intended trustees are not identified or are dead or have otherwise ceased to exist.
In these circumstances, the property remains vested in the settlor and it may be
questionable whether the intended trust is fully constituted.

On the other hand, if the trust is already completely constituted (that is, the trust
property is vested in the trustees subject to the terms of the trust) and circumstances
arise where the appointed trustee (or trustees) ceases to exist (for example, death or
refusal to act as trustee), the trust will not fail for lack of a trustee. If the trust
instrument authorises any person to appoint trustees, that power may be utilised. The
settlor may have reserved in the instrument the power to appoint trustees. If this is
the case, he could then exercise the power to make an appointment not qua settlor,
but as someone entitled to effect an appointment under the instrument. In the
absence of such authority, resort may be had to the statutory power enacted in s 36 of
the Trustee Act 1925 or ss 19–21 of the Trusts of Land and Appointment of
Trustees Act 1996. As a last resort, the court may make an appointment in the
exercise of its inherent jurisdiction. In doing so, it will apply the maxim, ‘equity will
not allow a trust to fail for want of a trustee’.

In the case of a trust declared by the testator’s will, a legal transfer of the property
is effected automatically in favour of the executor(s) when the latter obtains probate.
The executor’s functions include the collection of assets belonging to the deceased,
settling the deceased’s debts and distributing the estate in accordance with the will.
If the will declares a trust and obliges the executor to distribute the property accord-
ingly, but no trustees were identified by the testator, or they predecease him or they
refuse to act as trustees, the trust will still be valid. The personal representatives will
be deemed to be the trustees until replacement trustees are appointed.
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Continuance of the trust

When a trust is created (whether inter vivos or by will), the trust property (real or
personal) vests in all the trustees as joint tenants. The effect is that on the death of a
trustee the property devolves on the survivors, see s 18(1) of the Trustee Act 1925.

On the death of the sole or surviving trustee, the property vests in his personal
representatives, subject to the trust, until replacement trustees are appointed. Section
18(2) of the Trustee Act 1925 enacts that the personal representatives of the sole
surviving or last surviving trustee has the power to appoint trustees.

The authority to appoint new trustees may be derived from three sources, namely:

(a) an express power;
(b) a statutory power;
(c) the court.

This hierarchical order of authority to appoint trustees is required to be followed
strictly. It is only when there is no person in one group willing to make an
appointment that the power can be exercised by a person in a different group. In Re
Higginbottom (1892) the executrix of the sole surviving trustee was entitled to
appoint new trustees even though the majority of the beneficiaries were in favour of
the court making the appointment.

Express power

The trust instrument may confer the authority to appoint a trustee. This is exceptional,
for the statutory power to appoint is generally regarded as adequate. The express
authority may be general or special. A general authority is one which confers an
authority to appoint trustees in any circumstances. If the person named in the
instrument is willing to exercise the power, this will be decisive as to the authority to
appoint trustees provided that the power is exercised in good faith.

If the authority is special (that is, exercisable in limited circumstances), it will be
strictly construed by the courts, see Re Wheeler and De Rochow (1896), where the
nominee had the power to appoint where a trustee became ‘incapable’ of acting.
The trustee became bankrupt, which made him ‘unfit’ but not ‘incapable’. The court
decided that the nominee did not have the authority to appoint.

Similarly, where two or more persons have the power to appoint new trustees,
they are required to exercise the authority jointly, unless there are express provisions
to the contrary.

Statutory power

The statutory power to appoint trustees is contained in s 36 of the Trustee Act
1925. The occasions giving rise to the need to appoint trustees are enacted in s 36(1)
(replacement trustees) and s 36(6) (additional trustees).
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Replacement trustees

There are seven circumstances listed in s 36(1) of the Trustee Act 1925 when a
replacement trustee may be appointed. These are:

(1) Where a trustee is dead. Under s 36(8), this includes the person nominated as
trustee under a will but predeceasing the testator.

(2) Where a trustee remains outside the UK for a continuous period of 12 months or
more. The UK includes England, Wales, Scotland and Northern Ireland, but
does not include the Channel Islands or the Isle of Man. The motive for remain-
ing outside the UK is irrelevant; this condition will be satisfied even if the
trustee remains outside the UK against his will.

(3) Where a trustee desires to be discharged from all or any of the trusts or powers
reposed in or conferred on him. Thus, a trustee may retire from part only of the
trust.

(4) Where a trustee refuses to act. This includes the occasion when the trustee
disclaims his office. It is advisable that the disclaimer be executed by deed.

(5) Where a trustee is unfit to act. Unfitness refers to some defect in the character of
the trustee which suggests an element of risk in leaving the property in the hands
of the individual, for example, a conviction for an offence involving dishonesty or
bankruptcy; see Re Wheeler and De Rochow.

(6) Where a trustee is incapable of acting. Incapacity refers to some physical or
mental inability to adequately administer the trust, but does not include bank-
ruptcy (see Re Wheeler and De Rochow (1896)). Under s 36(3), a corporation
becomes incapable of acting on the date of its dissolution.

(7) Where the trustee is an infant, that is, a person under the age of 18. Such a person
may become a trustee under an implied trust (resulting or constructive). An
infant is incapable of becoming an express trustee.

Persons who may exercise the statutory power

Section 36(1) of the Trustee Act 1925 lists, in order of priority, the persons who
are entitled to exercise the statutory power of appointing replacement trustees.
These are:

(a) The person or persons nominated in the trust instrument for the purpose of
appointing new trustees.

(b) The surviving or continuing trustee, if willing to act. Sub-section 36(1) was
enacted to empower a sole retiring trustee to appoint his successor. It enables
a ‘retiring’ or ‘refusing’ trustee to participate with the surviving trustees in
appointing a successor (s 36(8) of the Trustee Act 1925). But there is no
obligation on such ‘retiring’ trustee to concur in making the appointment. An
appointment by the remaining trustees would be valid if the retiring trustee did
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not participate in the appointment, see Re Coates (1886). A trustee who is
legitimately removed as a trustee is not a ‘continuing’ or ‘refusing’ or ‘retiring’
trustee for the purposes of s 36(8). He is a removed trustee, see Re Stoneham
(1953).

(c) The personal representatives of the last surviving or continuing trustee. In order
to become a surviving or continuing trustee, the property is required to vest in
the individual. Accordingly, if all the persons, entitled as trustees under a will
predecease the testator, the personal representative of the last to die would not be
empowered to appoint new trustees. The personal representative of the testator
will become the trustee and, subject to provisions to the contrary, will be entitled
to appoint new trustees. Section 36(4) of the Trustee Act 1925 provides that the
personal representative of the last surviving or continuing trustee includes those
who have proved the will of the testator or the administrator of a person dying
intestate. Section 36(5) provides that a sole or last surviving executor intending
to renounce probate shall have the power of appointment of trustees at any time
before renouncing probate.

Additional trustees

Section 36(6) of the Trustee Act 1925 authorises the appointment of additional
trustees even though no trustee needs to be replaced. Section 36(6) provides that the
nominees, if any, or the continuing trustees may appoint additional trustees. But the
number may not be increased beyond four.

Direction of the beneficiaries

Sections 19–21 of the Trusts of Land and Appointment of Trustees Act 1996
invested new powers in the beneficiaries to direct a retirement of trustees and/or
appointment of trustees. These provisions relate to trusts of all types of property
(whether land or personalty). But the provisions may be excluded in whole or in part
by the trust.

Section 19 applies where there is no person nominated under the trust instru-
ment to appoint new trustees, and all the beneficiaries are of full age and capacity and
collectively are absolutely entitled to the trust property. The beneficiaries have either
one or both of the following rights: a right to direct in writing that one or more of
the trustees shall retire from the trust, and/or that a named person or persons be
appointed, in writing, as new trustee or trustees. The direction may be by way of
substitution for a trustee or trustees directed to retire, or as an additional trustee or
trustees.
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Question 49
The Trustee Act 2000 has clarified the circumstances in which a trustee may
delegate his responsibilities under the trust. The Act is a vast improvement on the
complexities of the law which it replaced where reform was long overdue.

Discuss.

Answer plan

• The trust obligation is vested in the trustees, along with the responsibility to
exercise the powers and fulfil the duties of the trust.

• Moral or legal necessity or business usage.
• The old law: ss 23 and 30 of the Trustee Act 1925.
• Section 9 of the Trusts of Land and Appointment of Trustees Act 1996.
• Sections 11–16 of the Trustee Act 2000.

Answer
It is inherent in the very nature of a trust that the settlor or testator has ‘trusted’
certain chosen individuals to carry out his wishes in relation to the trust proper in so
far as this may be lawful. Had the settlor or testator wished the powers and duties of
the trustee to be exercised by another, he would have chosen a different person.
Consequently, it is upon the trustee, however appointed, that the burden of carrying
out the trust falls (Turner v Corney (1841)). In simple terms, a trustee may not
delegate his responsibilities to another unless authorised to do so by either the trust
instrument itself, some equitable rule or by statute. Any unauthorised delegation
will be a breach of trust and the trustee will be responsible for any loss to the trust
estate caused by the unlawful delegation (Fry v Tapson (1884); Target Holdings v
Redferns (1996)).

Necessarily, however, it is also recognised that such an absolutist approach to the
exercise of the trustee’s powers and duties might actually cause more harm to the
trust fund than the mischief which the non-delegation rule is designed to prevent.

For example, an ordinary trustee might do irrevocable harm to the trust’s invest-
ments by acting personally in the stockmarket and it would be positively foolish for
a trustee with no previous experience to attempt to negotiate leases or the purchase
of freeholds on behalf of the trust. Consequently, as was recognised in Speight v Gaunt
(1883), a trustee might delegate certain functions to agents if this was within ‘moral’
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or ‘legal necessity’ or ordinary business usage. This rather elastic exception to the
non-delegation rule effectively meant that a trustee might delegate such functions to
an agent as would be so delegated by an ordinarily prudent man of business acting on
his own behalf (Fry v Tapson (1884)). So, a trustee could employ a stockbroker to
advise on and execute the purchase of investments and a solicitor to carry out legal
transactions on behalf of the trust. Moreover, if the agent was properly employed, the
trustee was not to be held liable for any loss to the trust estate arising from the
agent’s actions (Tapson). Not surprisingly, there were limitations to this limited
power of delegation, the violation of which resulted in the trustees themselves being
in breach of trust. So, a trustee could delegate a function to an agent only if that
function was within the agent’s normal course of business, and the choice of specific
agents had to be made according to the standard of care discussed in Speight v Gaunt
(1883). Likewise, a trustee had to supervise an agent when undertaking acts in
connection with the administration of the trust, and the trustee would be liable to
the beneficiaries if the agent caused a loss to the trust through inattention by the
trustee (Speight). Most importantly, this common law power of delegation authorised
only the delegation of managerial and administrative functions to agents, such as
buying shares and acting in legal affairs. So, where the trust instrument or statute
gave the trustees a power or discretion, it was for the trustees to exercise that power
or discretion, albeit after considering the advice offered by their lawfully appointed
agents. For example, the trustee had to exercise the power of choice inherent in a
discretionary trust and it was for the trustees to decide upon an investment policy
after considering all relevant advice. As will be apparent from this brief analysis, the
common law power of delegation was for legal or moral necessity or business usage,
and it did not permit the trustees to transfer any of their primary responsibilities
under the trust: it merely facilitated the fulfilment of those responsibilities.

This common law position was altered significantly by the enactment of the
Trustee Act 1925, but even these provisions proved to be inadequate as well as
largely incomprehensible. According to the now defunct s 23(1) of the 1925 Act, a
trustee could have employed and paid an agent ‘to transact any business or any act
required to be transacted or done in the execution of the trust’ and was not to be
responsible for ‘the default of any such agent if employed in good faith’. Thus, s 23
authorised the employment of an agent to carry out the business of the trust whether
or not this was necessary or usual business practice. However, this apparently wide
power was circumscribed. According to Re Vickery (1931), a trustee would be in
breach of trust if he appointed an agent to carry out a task outside the normal scope
of the agent’s expertise and, moreover, there was nothing in the section that absolved
the trustee from primary liability should he fall below the standard of care when
selecting the agent or supervising the agent in the execution of his (the agent’s)
duties. Again, there was nothing in s 23(1) to suggest that a trustee might have
delegated his primary powers under the trust. In this sense, the enactment of s 23(1)
brought about a quantitative change in the ability of trustees to delegate (that is, by
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removing the common-law limitation that delegation had to be necessary for normal
business usage), but not a qualitative change. We should note, however, that this
limited reading of s 23(1) was not unchallenged (at least academically), for it did
appear that s 23(2) of the Trustee Act 1925 gave trustees the power to delegate
even their primary responsibilities under the trust.

A further aspect of s 23(1) which was obscure, was the meaning of the proviso
that a trustee was not to be ‘responsible for the default of any such agent if employed
in good faith’. Clearly, this offered some form of protection to a trustee when the
agent committed an act or omission that amounted to a breach of trust. In this sense,
it was close to the (also now defunct) s 30 of the Trustee Act 1925, which offered a
similar protection: namely, that a trustee should ‘be answerable and accountable only
for his own acts, and not for those of . . . any person . . . nor for any other loss unless
the same happens through his own wilful default’. Unfortunately, the relationship
between these two statutory provisions was unclear, save that both exempted the
trustee from some liability when an agent had been lawfully employed. There were,
indeed, many attempts to explain the relationship between these two statutory
provisions, both judicially (for example, Re Vickery (1931); Re Lucking (1968)) and
academically, but in reality it was probably an error of draftsmanship in the 1925
legislation that generated all the complexity and uncertainty.

Alongside these now defunct statutory provisions, there also existed (and still
exist) more precise powers of delegation of a clearer ambit. For example, the Trustee
Delegation Act 1999 permits a trustee individually to delegate functions in limited
circumstances, and trustees of land may delegate any of their functions as trustees to
the beneficiaries of the trust under s 9 of the Trusts of Land and Appointment of
Trustees Act (TOLATA) 1996. Nevertheless, the difficulties surrounding ss 23 and
30 of the Trustee Act 1925 and the limitations on the common law power to
delegate meant that the law was ripe for reform. That reform is now provided by
the comprehensive provisions of the Trustee Act 2000.

Under s 11 of the Trustee Act 2000, a trustee may authorise any person to
exercise any or all of their delegable functions. Apart from charitable trusts, these
delegable functions are any function relating to the distribution of trust assets; any
power to decide whether payments should be made out of income or capital; any
power to appoint; and any other power made delegable by another enactment or the
trust instrument. For charitable trusts, s 11(3) limits the delegable functions to,
essentially, acts carrying out the decisions of trustees, investment functions and fund-
raising functions. Evidently, this is a wide power to delegate and permits the trustees
to delegate administrative and management functions (as before), but also some
fiduciary powers. It represents a significant change in the law. Moreover, apart from
beneficiaries and restrictions imposed by s 9 of the TOLATA 1996 in respect of a
trust of land, any person can be an agent for the purpose of exercising the delegable
functions (s 12) and, under s 14, the trustees have a wide discretion to decide
the terms of the agency. Of course, along with such sweeping powers come
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responsibilities. First, the exercise of the power to delegate is subject to the statutory
duty of care (s 1 and Sched 1) and this will ensure that trustees take all necessary and
reasonable caution in both their choice of agent, terms of agency and in respect of
which delegable functions actually to delegate. Secondly, there are special rules
under s 15 of the Trustee Act 2000 in relation to ‘asset management’ functions,
being largely concerned with investment powers. Such delegation must be in, or
evidenced in, writing, and the agent must comply with a ‘policy statement’ which
the trustee must prepare concerning their investment strategy. Thirdly, in dealing
with the Re Vickery/ss 23–30 of the Trustee Act 1925 fiasco, s 23 of the Trustee Act
2000 makes it clear that, so long as the trustee has fulfilled his obligations with
respect to the appointment of the agent and in respect of review of the agent’s
activities, then there can be no liability for the trustee if the agent then commits an
act which is in breach of the terms of the trust. Again, this is a welcome and timely
clarification of a difficult area of the law.

All in all, the Trustee Act 2000 has provided a simple, comprehensive and
intelligible set of principles concerning the ability of trustees to delegate their
responsibilities under the trust. Such delegation is no longer limited to purely
administrative matters, nor is it confined to certain types of persons. The liability of
trustees in respect of the acts of agents is clarified, but is balanced by the imposition
of clear duties on trustees in respect of their own responsibilities. Once again,
judicial interpretation of the new Act will show us conclusively whether it is a
success, but, at present, the outlook is good.

Note

The provisions of the Trustee Act 2000 are quite detailed and only a general outline
of their effect can be given in such an essay. Reference could also be made to s 16
(power to appoint nominees), s 17 (power to appoint custodians) and s 22 (trustees’
duty to review acts of agents, nominees and custodians).

Question 50
David is a solicitor to a trust. The trustees are Margaret and Norman and the
beneficiaries Edward and Francis. The trust instrument contains a clause excluding
the trustees from liability for any loss or damage to the income or capital of the fund
‘unless such loss or damage shall be caused by their own actual fraud’. The assets of
the trust included a painting which David wished to buy. David informed the
trustees of his wish and, upon David’s suggestion, the trustees approached a valuer,
Tony, from whom they sought a valuation of the painting. David was aware that
Tony had previously been convicted of an offence involving fraud but did not reveal
that fact to the trustees. The trustees themselves made no inquiry as to Tony’s
character and merely accepted David’s nomination of him.
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Having been told by David of his wish to buy the painting, Tony put its value at
£100,000, approximately one half of its true market value, and David bought it from
the trustees at that price. He has just sold it for £210,000.

Discuss the possible liabilities of Margaret, Norman, David and Tony to the
beneficiaries.

Answer plan

• Trustees’ duty of care.
• Extent of exclusion clause.
• Fiduciary duties.
• Dishonestly receiving property for one’s benefit.
• Accessory liability.

Answer
Liability of Margaret and Norman

Margaret and Norman are the express trustees under the settlement. They are
required to exercise a duty of care. The standard of care as laid down by s 1 of the
Trustee Act 2000 is such care and skill as is reasonable in the circumstances:

(a) having regard to any special knowledge or experience he has or holds himself out
as having; and

(b) if he acts as a trustee in the course of a business or profession, to any special
knowledge or experience that it is reasonable to expect of a person acting in the
course of that kind of business or profession.

Thus, the section has created an objective/subjective test of the standard of care
required from the trustees. The minimum degree of care and skill expected from a
trustee is to be determined purely objectively by the court. But this standard of care
may be increased by reference to the trustees’ special knowledge or experience
acquired personally or held out by them. Schedule 1 to the Trustee Act 2000 lists
the occasions when the duty of care arises. This includes occasions when trustees
enter into arrangements in order to delegate functions to agents, nominees, cus-
todians as well as the review of their actions. On the facts of the problem, the trustees
were aware that David, a fiduciary to the trust, wished to purchase the trust property,
a sale was made to David, the trustees relied on David’s recommendation of a valuer,
Tony, and the trustees made no inquiries as to Tony’s character; Tony turns out to
have had a previous conviction for a crime involving fraud. Did the trustees review
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the actions of the agent, Tony, with any degree of care? These factors are strong
indications that the trustees may not have exercised the appropriate degree of care
necessary in the execution of their office.

However, the trustees may be entitled to rely on the exclusion clause that exists in
the trust instrument. Assuming that the clause had been validly inserted in the
instrument, the issue concerns the extent to which such a clause may protect the
trustees from a claim for breach of trust. Such clauses are not, without more, void on
public policy grounds. Moreover, provided the clause does not purport to exclude the
basic minimum duties of the trustees, it may not be construed as being void for
repugnancy to the trust. Some of the minimum duties which may not be excluded
are the duties of honesty, good faith and acting for the benefit of the beneficiaries, see
Armitage v Nurse (1997). In this case the court decided that the expression ‘actual
fraud’ conjures up the notion of dishonesty and is not capable of protecting trustees.
In the problem breach of duties owing to actual fraud is not excluded by virtue of
the clause, for such breach is expressly inserted in the proviso. In effect, the settlor
intended to protect the trustees from breaches owing to ‘constructive fraud’ or
breaches of fiduciary duties. On this basis the clause may be sufficient to protect the
trustees from a claim by the beneficiaries.

David’s liability

Firstly, David may not be able to claim protection from the exclusion clause, even as
a constructive trustee. The clause is intended to protect express trustees and in any
event there may be actual fraud involved in David’s conduct.

In order to establish the liability of David, the beneficiaries are required to
establish the following three cumulative propositions:

(a) the defendant holds a fiduciary position towards the claimant; and
(b) the defendant obtained a benefit; and
(c) a causal connection exists between the relationship and the benefit.

A fiduciary is an individual who is aware that his judgment and confidence is relied
on, and has been relied on, by the claimant.

A definition of a fiduciary was offered by Millett LJ in Bristol and West Building
Society v Mothew (1996) as one who has undertaken to act for or on behalf of another
in a particular matter in circumstances which give rise to a relationship of trust and
confidence. The distinguishing obligation of a fiduciary is the obligation of loyalty.
In Boardman v Phipps (1967), a solicitor to a trust was treated as a fiduciary. In like
circumstances, David is a solicitor to the trust and would be treated as a fiduciary.

Has David obtained a benefit? This is a question of fact and the issue seems clear
that he obtained a benefit, namely a profit of £110,000. Alternatively, he had
obtained trust property, namely the painting valued at £200,000 approximately.
Did he obtain this benefit as a result of his fiduciary relationship to the trust? Again
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this is a question of fact. Did David become aware of the painting by virtue of being
a solicitor to the trust? There is no conclusive evidence on the facts of the problem.
However, David informed the trustees of his desire to purchase the painting, he
recommended a valuer who was unsuitable to give an independent valuation of the
chattel, he failed to disclose material facts to the trustees. The cumulative effect of
these facts suggest that David was in breach of his fiduciary duties to the
beneficiaries.

There is an additional basis of liability as David purchased the trust property –
has he knowingly received trust property for his own use? The basis of liability under
this head is that a stranger who knows that a fund is trust property transferred to him
in breach of trust, cannot take possession of the property for his own benefit, but is
subject to the claims of the trust. He is not a bona fide transferee of the legal estate
for value without notice. The elements of the cause of action were stated by Hoffman
LJ in El Ajou v Dollar Land Holdings plc (1994). The types of knowledge for these
purposes were laid down in Re Baden Delvaux (1983) as encompassing all types of
knowledge, including constructive knowledge.

Alternatively, Megarry VC in Re Montagu’s Settlement (1987) reviewed the basis of
liability under this head and decided that the test is ‘want of probity’ or ‘dishonesty’
which requires subjective knowledge of wrongdoing on the part of David. This view
was affirmed by the Court of Appeal in BCCI v Akindele (2000). In this case, Nourse
LJ declared that the categories of knowledge are best forgotten. The test is whether it
would be unconscionable for David to retain the property. This is a question of law
for the courts to decide. Dishonesty on the part of David may have this effect. In
Twinsectra v Yardley (2002), the majority of the House of Lords adopted the criminal
law test for dishonesty (as laid down by Lord Lane CJ in R v Ghosh (1982)), namely
the defendant’s conduct is dishonest by reference to the ordinary standards of reason-
able and honest people and that he himself realised that his conduct was dishonest by
those standards. On the facts of the problem it is clear that David is aware that the
painting is trust property transferred to him in breach of trust. He will therefore
become a constructive trustee. As David has sold the painting to a third party,
possibly a bona fide transferee of the legal estate for value without notice, the remedy
available to the beneficiaries is to recover the profit from David.

Liability of Tony

Tony’s liability may be based on the fact that he was an accessory in the breach of
trust or dishonestly assisting in a fraudulent breach of trust. The liability here was
stated in the classic case of Royal Brunei Airlines v Tan (1995). The test of dishonesty
was stated above by reference to the Twinsectra decision. On the facts of the problem
Tony was aware that he was undervaluing the property with a view to assisting David
in acquiring the same at an undervalue. It would seem that the test of dishonesty is
satisfied and he will become liable for a breach.
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The final point concerns Tony’s status. Millett LJ in Paragon Finance v Thakerar
(1999) opined that the liability of an accessory is strictly not as a constructive trustee
because he does not acquire the trust property. His liability is to account to the
beneficiaries for any benefits received.

Note

This is a typical question that involves the trustees’ powers and duties. The question
cuts across a variety of trust issues.
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